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8BCTION  VL  ConstractioD. 

(1)  General  Rules. 

(2)  Implied  Warranties  and  ConditionB. 

(3)  Express  Warranties  and  Exceptions. 

(4)  Valued  Policy. 

(5)  Suing  and  Labonring  Clause. 


Section  VI.  —  Construdion. 
(1)  General  Rules. 

No.  52.  — ROBERTSON  v.  FRENCH. 
(k.  b.  1803.) 

RULE. 

Policies  of  Insurance  are  construed  by  the  same  niles 
as  other  instruments ;  unless  where  by  the  known  usage 
of  merchants  and  shipowners  certain  words  have  acquired 
for  the  purposes  of  these  contracts  a  peculiar  sense  distinct 
from  the  ordinary  and  popular  sense. 

In  case  of  doubt  occasioned  by  an  apparent  discrepancy 
between  the  words  superadded  in  writing  and  the  printed 
form  in  which  they  are  inserted,  the  written  words,  as 
being  selected  by  the  parties  for  the  expression  of  their 
particular  meaning,  have  the  greater  effect. 

Bobertson  and  Thompson  v.  French. 

4  East,  130>142  (7  R.  R.  535). 

Insurance,  — At  and  from  .  •  •  beginning  from  loading  at  B,  —  General  Rules 

of  Construction. 

Where  by  a  policy  of  insarance  ship  and  goods  were  insured  ''at    [130] 
and  from  all  and  every  port,  &c.,  on  the  coast  of  Brazil,  and  after  the  1 7th 
September  to  the  Cape  of  G-ood  Hope,  beginning  the  adventure  upon  the  goods 
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INSURANCE. 


No.  52.  — Sob«rtMii  ▼.  Treneh,  4  Saft,  180, 181. 


from  the  loading  therecif  aboard  the  saidthip  at  all  or  every  port,  &c.,  on  the 
ooast  of  Brazil,  and  from  the  17th  Sejr^irx^er,  1800,  and  upon  the  ship  in  the  same 
manner,"  with  liberty  to  sail  ^,  ^^,  *»»/  *pl*<5^8  backwards  or  forwards  under 
the  Portuguese  govenjniCfdt,  &e:i4it  a  premium  of  four  guineas  per  cent,  to  return 
£3  109.  should  ,tbe\e)iip  huve  arrived  or  the  risk  have  otherwise  ceased  on  or 
before  thid  17th  Qf  ^eptiember.  HM,  that  the  policy  could  only  have  attached 
oi}»b<^jne^ard-*b*ound  cargo  laden  on  board  at  the  coast  of  Brazil,  and  did  not 
V  QOtjift,  a  Cargo  originally  taken  in  at  the  Cape  of  Grood  Hope,  and  which  con- 
,  'tinned  on  board  after  the  1 7th  of  September,  while  the  ship  was  on  the  coast  of 
Brazil,  and  after  she  left  it  on  her  return  to  the  Cape.  Neither  did  the  policy 
cover  the  ship  itself,  which  was  insured  in  the  same  manner  as  the  goods — 
and  no  goods  having  been  laden  on  the  coast  of  Brazil.  Policies  of  insurance 
are  to  be  construed  by  the  same  rules  as  other  instmments,  unless  where,  by  the 
known  usage  of  trade,  or  the  lik«,  certain  words  have  acquired  a  peculiar  sense 
distinct  from  their  ordinary  and  popular  sense.  In  an  action  on  a  policy,  the 
property  of  the  ship  may  be  proved  by  parol  evidence  of  the  possession  of  the 
assured,  unless  disproved  by  the  production  of  the  written  documents  of  the  ship 
under  the  Register  Acts.  And  held,  that  such  parol  evidence  of  ownership,  arising 
from  possession  at  a  particular  period,  was  not  disproved  by  showing  a  prior 
register  in  the  name  of  another  and  a  subsequent  register  to  the  same  person. 

This  was  an  action  on  a  policy  of  insurance  ^  efiFected  by  the 
plaintiffs  as  agents,  "  lost  or  not  lost,  at  and  from  all,  any,  or  every 
port  and  place  where  and  whatsoever  on  the  coast  of  Brazil,  a«' 
after  the  llth  day  of  September  to  the  Cape  of  Good  Hope,  upon 
any  kind  of  goods  and  merchandises,  and  also  upon  the  boayt       •» 
of  the  ship   Chesterfield,  &c. ;  beginning  the  adventure  ^^^,  ^^ 
said  goods  and  merchandises  from  the  loading   tV^eteol  a        ,  ^^^^. 
said  ship,  at  all,  any,  or  every  port  and  place  ^t;M'*'^  f^  o^eTj^ftmbeT, . 
ever  on  the  coast  of  Brazil,  and  from  the  17th,     ^(^Ti  ^^        .  ^xifli  so 
1800,  and  upon  the  said  ship,  &c.,  in  the  sary^^    ^        ^^  ^e  a«^4 
shall  continue  and  endure  during  her  abode    t\x0f^     ^j^  &,c.,  shaft 
ship,  &c.,  and  further  until  the  said  ship,  &c.,  ^^^  ^    tHer, 'W^^'^  ^*' 
be  arrived  at  Simon's  Bay  or  Table  Bay,  60^7^    r^'/' -  A  shvp,  &^>^^^ 
erty  to  call  at  St.  Helena  or  elsewhere,  upon  tl:i^        ^^      ^4  &c.    ^^^ 
upon  the  goods,  &c.,  until  the  same  be  there  di^     lr>^     se  to  Y^o^eed 
it  shall  be  lawful  for  the  said  ship,  &c.,  in  th  J^    ^^^^  ^^f 3  ot  i^^ 

and  sail  to  and  touch  and  stay  ^t    ^  ^    i^ards,  * '^^'^^ 

[*131]  whatsoever,  particularly  backwards    c^^^^      y         prn,i0^)^ 

to  and  from  those  under  the  P^rtug^         ^     ?  Qouth  Aiaei' 
any  port,  place,  island,  or  elsewhere  on  the  coct  t  ^Vt"^^^ 

ica,  without  being  deemed  any  deviation,  attzcg    Zmu^  •  heaa"*^ 


^  The  words  in  italics  were  urritten ;  the  rest  of  the  polio 
printed  form.  ^ 


^nt^ 
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to  this  insurance.  The  said  ship,  dbc.,  goods,  &c.,  valued  at 
£15,680,  being  upon  goods^  ship,  and  freight  separately  valued  as 
under.  And  in  case  of  capture,  detention,  or  seizure,  by  any 
poioer  whatever,  to  pay  a  total  loss  upon  receiving  documents  of 
her  bein^  carried  into  port,  and  without  inquiry  into  the  regularity 
or  irregularity  of  her  proceedings ;  and  with  liberty  to  sell,  barter, 
exchange,  load,  or  unload  the  interest  in  part  or  whole  at  the 
island  St  Catharine,  or  elsewhere,  where  and  whatsoever.  Touch* 
ing  the  adventures  and  perils,  &c.  [This  part  of  the  policy  vms 
in  the  common  form.]  At  the  rate  of  four  guineas  per  ceni,  to 
return  three  pounds  and  ten  shillings  should  the  ship  have  ar- 
rived  or  this  risk  otherwise  have  ceased,  on  or  before  the  YLth  of 
September.  In  witness,  &c."  At  the  bottom  of  the  policy,  the 
goods  were  valued  at  £13,316;  ship  at  £1550;  and  freight  at 
£814.  The  plaintiffs  declared  as  agents  of  Boberts<»n  and 
Walker,  upon  a  loss  by  the  arrest  and  restraint  of  the  Eing^  ships. 
And  at  the  trial  ^  before  Lord  Ellenbgrouqh,  Gh.  J.,  at  the  sittings 
after  last  Hilary  Term,  at  Guildhall,  it  was  admitted  that  the 
goods  were  of  the  value  insured,  and  had  been  put  on  board  the 
ship  Chesterfield  at  the  Cape  of  Good  Hope.  Much  of  the  evi- 
dence turned  upon  the  question.  Whether  the  object  of  the; 
voyage  were  to  trade  with  the  Spanish  settlements  m 
South  America;  Spain  being  then  at  war  with  *this  [*132] 
country?  or  Whether  it  were  only  in  contravention  of 
the  trading  laws  of  Portugal?  But  nothing  turned  upon  that 
point  in  the  case  as  presented  for  the  consideration  of  this 
Court 

It  is  sufficient  to  state,  that  after  the  cargo  had  been  taken  in 
at  the  Cape  of  Good  Hope,  the  ship  went  from  thence,  on  the  7th 
of  February,  1800,  to  Benguela,  on  the  coast  of  Africa,  and  after- 
wards to  St.  Catharine's,  on  the  coast  of  Brazil,  on  the  30th  of 
May ;  then  to  Eio  Janeiro  on  the  27th  of  July ;  stayed  there  up- 
wards of  two  months,  and  remained  on  the  coast  till  the  latter 
end  of  November,  when,  on  suspicion  of  illicit  trading  with  the 
Spanish  enemy,  she  was  taken  possession  of  by  some  of  His  Maj- 
esty's ships  of  war,  and  carried  again  to  the  Cape,  with  the  orig- 

1  Upon  the  tint  trial,  the  plaintiff  was  Good  Hope,  and  not  on  the  coast  of  Bra- 

nonsnited  on  the  opening  of  his  counsel  sil.     The  Conrt,  for  the  purpose  of  having 

at  OnildhaU,  it  being  stated    that   the  the  whole  case  before  them,  awarded  a 

goods  were  pat  on  board  at  the  Cape  of  new  trial;  and  this  was  the  second  trial 
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inal  cargo  on  board,  where  she  was  libelled  by  the  captors  in  the 
Vice-Admiralty  Court  there,  on  which  the  assured  abandoned  to 
the  underwriters ;  and  the  ship,  after  being  liberated  by  the  sen- 
tence of  the  Court,  was  sold  there,  and  has  since  arrived  in 
England  about  October,  1802. 

On  the  part  of  the  plaintiffs  another  policy,  subscribed  by  this 
defendant,  was  offered  in  evidence,  as  being  on  the  same  subject- 
matter,  between  the  same  parties,  and  on  the  same  continued 
risk ;  for  the  purpose  of  showing  that,  in  point  of  fact,  the  de- 
fendant had  contracted  with  the  present  plaintiffs  to  insure  the 
same  subject  from  the  17th  of  March  to  the  17th  of  Septem- 
ber, 1800,  being  the  period  of  the  commencement  of  the  present 
policy  as  to  time.  This  was  objected  to  on  the  part  of  the  de- 
fendant, on  the  ground  that  the  one  policy  could  not  be  read  in 
explanation  of  the  other ;  and  Lord  Ellenboeough  only  admitted  it 
as  evidence  of  the  fact  of  such  a  policy  having  been  effected.     With 

respect  to  the  plaintiffs'  title  to  the  ship,  the  evidence, 
[*  133]  upon  which  the  objection  was  founded  by  the  *  defendant's 

counsel,  was  that  of  Captain  Brooks,  the  commander  of 
the  ship  Chesterfield;  who  proved  that  at  the  Cape  of  Good  Hope 
he  had  sold  her  to  Robertson  and  Walker,  the  two  P^^°"^  ^^ 
whom  the  interest  is  averred  to  be ;  that  he  (Brooks)  and  M-o  ^^ 
lock,  the  supercargo,  had  also  shares  in  the  ship,  ^^^  ^^^      ^^^^ 
put  in  possession   by  one  Lawrence  Williams;  ^^^  .    %T\tAiig*> 
which  he  (Brooks)  had   to  dispose  of  the  ship  ^^^  ^^  ^^  eViovyti 
whereupon  it  was  objected  at  the  trial  that  no  i|>^^^^     -ro^ed^  ^^^^ 
in  the  parties  interested  in  the  insurance;  for  '^x^     ^  ^\ti«,  M  ^^^ 
they  claimed  by  sale  from  him,  which  must  "fc>^  yP-    j.  v^  -ptodM^^* 
Register  Acts,  and  therefore  the  bill  of  sale    b>:^/7'*^      vv^et  "p^xxv^^^' 
The  defendant  afterwards  gave' in  evidence,  fo^*      ^     j&t^*  iuN^ViicIa 
the  answer  of  the  plaintiffs  to  a  bill  filed  in    Q2K  ^^     o^^^^  ^^  ^^^ 
answer  it  appeared  that  Lawrence  Williams  w^^    4y^^      eviA^^^^^^ 
ship  when  she  left  England.    And  he  also   X'^.^  -rg     ^  *  Good  Bop^ 
sentence  of  the  Vice- Admiralty  Court  at  the    qj    J^^       Council))  ^J 
(now  under  appeal  before  the   Lords  of  the    j^  *C -^^  .    ^^^e  ^^^^ 
which  the  property  in  the  ship  was  adjudged  *.      ^t^^       belong, ^^^ 
claiming,  to  whom  in  the  declaration  it  is  av^w         ^  .     g  was  j^^^ 
was  directed  to  be  restored  to  them,  but    tK  ^     the  regist^^' 

cause  of  seizure  at  the  time.     It  also  appeared    ^-^^^^^Willia®^^^^ 
book  of  the  Custom-house  that  up  to  April,  17oq        ^X^ 
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the  registered  owner ;  and  that  in  August,  1802,  there  was  a  sub- 
sequent register  to  the  same  person  as  sole  owner ;  and  that  the 
ship  was  sold  at  the  Cape  under  a  decree  of  the  Vice-Admiralty 
Court  there.  The  plaintiffs  recovered  a  verdict ;  and  in  the  last 
term  a  rule  nm  was  obtained  for  setting  aside  the  verdict  and 
entering  a  nonsuit,  upon  two  objections :  1st,  with  respect 
to  the  interest  of  the  assured ;  and,  2d,  that  neither  *  the  [*  134] 
ship  nor  the  goods  on  board  were  covered  by  the  policy 
in  question.  The  case  was  argued  at  very  great  length  by  Er- 
skine,  Garrow,  Park,  and  Giles,  for  the  plaintiffs ;  and  by  Gibbs, 
Adam,  and  Marryatt,  for  the  defendant.  The  greater  part  of  the 
arguments  having  turned  upon  the  critical  and  grammatical  con- 
struction of  the  words  of  the  policy,  and  the  judgment  of  the 
Court  touching  upon  the  leading  points,  it  is  unnecessary  to  de- 
tail them  here.  The  principal  case  adverted  to,  as  illustrative 
of  the  meaning  of  the  common  printed  words  in  a  policy  on 
goods,  "beginning  the  adventure  upon  the  said  goods,  &c.,/rom 
the  loading  thereof  aboard  the  said  ship**  at,  &c.,  was  Hodgson 
V.  Richardson,  1  Black.  Eep.  463,  which  showed,  as  the  defendant's 
counsel  insisted,  that  the  policy  only  attached  on  goods  actually 
put  on  board  at  the  place  named  whereat  the  risk  was  to  com- 
mence. On  the  other  hand  it  was  contended,  that  "from  the 
loading  thereof  aboard,"  &c.,  meant  from  the  fact  of  the  goods 
being  on  board  at  such  a  place ;  and  that  in  the  case  mentioned, 
the  fact  being  clear  that  the  goods  had  been  put  on  board  at 
Leghorn,  five  months  before,  and  not  at  Genoa,  into  which  the 
ship  had  afterwards  put  after  losing  her  convoy,  and  at  which 
place  the  policy  was  to  commence,  if  it  had  not  been  admitted  on 
all  sides  that,  primd  facie,  at  least  goods  so  circumstanced  might 
be  covered  by  the  general  words  of  the  policy,  the  plaintiff  must 
have  been  immediately  nonsuited ;  and  it  was  fruitless  to  inquire 
into  the  question  of  fraudulent  concealment  from  the  underwriter 
of  the  time  during  which  the  cargo,  which  was  of  a  perishable 
nature,  had  been  on  board,  and  upon  which  the  judgment  of  the 
Court  ultimately  turned.  Cur,  adv.  vult 

♦Lord  Ellenborough,  Ch.  J.,  now  delivered  the  judg-  [*135] 
ment  of  the  Court     This  rule  was  moved  for  on  the  part 
of  the  defendant  on  two  grounds :  First,  that  the  plaintiffs  had  not 
given  sufficient  proof  that  the  interest  in  the  ship  was  in  Bobert- 
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son  and  Walker,  in  whom  such  interest  is  by  the  declaration 
averred  to  be.  Secondly,  that  the  policy  on  this  ship  and  cargo 
never  attached  ;  the  adventure  on  the  cargo  being  by  the  terms  of 
the  policy  made  to  commence  from  the  loading  the  goods  aboard 
the  ship  on  the  coast  of  Brazil  — an  event  which,  as  it  was  con- 
tended by  the  defendant,  never  happened,  inasmuch  as  the  goods 
were  not  loaded  there,  but  at  the  Cape  of  Good  Hope.  And  it 
was  also  contended  on  the  part  of  the  defendant,  that  the  adven- 
ture  on  the  ship,  being  by  the  terms  of  the  policy  made  to  begin 
in  the  same  manner  with  that  on  the  goods,  could  of  course  have 
no  commencement,  if  that  on  the  goods  never  attached.  [After 
stating  the  policy  as  before  mentioned,  his  Lordship  proceeded.] 

In  the  course  of  the  argument  it  seems  to  have  been  assumed 
that  some  peculiar  rules  of  construction  apply  to  the  terms  of  a 
policy  of  assurance  which  are  not  equally  applicable  to  the  terms 
of  other  instruments  and  in  all  other  cases ;  it  is  therefore  proper 
to  state  upon  this  head,  that  the  same  rule  of  construction  which 
applies  to  all  other  instruments,  applies  equally  to  this  instrument 
of  a  policy  of  insurance,  viz.,  that  it  is  to  be  construed  according 
to  its  sense  and  meaning,  as  collected  in  the  first  place  from  the 
terms  used  in  it,  which  terms  are  themselves  to  be  understood  in 
their  plain,  ordinary,  and  popular  sense,  unless  they  have  general^ 
in  respect  to  the  subject-matter,  as  by  the  known  ^s^S®  ^*  ^^vT 

or  the  like,  acquired  a  peculiar  sense    di©^^^^^  ^^^^  ^^t 
[*  136]  popular  sense  of  the  same  *  words ;  or  un'i^^^^  ^^  ^  t\c\x\aT 

evidently  points   out   that   they  must    xt%    ^^  ^^    oi  t\i© 
instance,  and  in  order  to  effectuate  the  immediate    ^-p^"^  ^  ^^^^  ^iv4 
parties  to  that  contract,  be  understood  in  som^   ot/^^"^   ^  n,aa\xTaTice 
peculiar  sense.     The  only  difference  between  poXi     ^^^      vo^  -patt  ot 
and  other  instruments  in  this  respect,  is,  that  t:>^  ^        iioTta,^®^ 

the  printed  language  of  them,  being  invariable     ^^.^^^      eanmg>*^^ 
acquired  from  use  and  practice  a  known  and  deft;^^  2^4^       \wa?s  tola® 
that  the  words  superadded  in  writing  (subject,  ir^^  ^\^^^  x  terms  ^ 
governed  in  point  of  construction  by  the  langua&.^^^'^-i    g  ii  A^^^ 
which  they  are  accompanied)  are  entitled,  ixe\?-^^      ^^^       eanitig  o^ 
should  be  any  reasonable  doubt  upon  the  seria^    ^*^^^<>         than  to  the 
the  whole,  to  have  a  greater  effect  attributed  to  f  i^!^^^^     •mmediate 
printed  words,  inasmuch  as  the  written  words    »  -O^^        for  the 

language  and  terms  selected  by  the  parties    ^u     ^      ^^  ffeneral 

expression  of  their  meaning,  and  the  printed  -^^  ^  ^      ^^ 
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formula  adapted  equally  to  their  case  and  that  of  all  other  con- 
tracting parties  upon  similar  occasions  and  subjects. 

As  to  the  first  point  made  in  this  case  on  the  part  of  the 
defendant,  viz.,  that  the  ownership  alleged  was  not  sufficiently 
proved,  it  was  proved  by  the  captain  (Brooks)  in  the  ordinary 
way  that  the  owners  by  whom,  as  such,  he  was  appointed  and 
employed  were  the  persons  in  whom  the  ownership  is  by  the  dec- 
laration averred  to  be.  And  though  it  afterwards  appeared  by  his 
answers  on  cross-examination  that  the  ownership  was  derived  to 
those  persons  under  a  bill  of  sale  executed  by  himself  as  attorney 
to  one  Lawrence  Williams,  the  former  owner,  it  did  not  on  that 
account  become  necessary  for  the  plaintiflFs  to  produce  that  bill  of 
sale  or  the  ship's  register,  or  to  give  any  further  proof  of 
such  their  property ;  the  mere  fact  of  their  *  possession  as  [*  137] 
owners  being  sufficient  primdLfade  evidence  of  ownership, 
without  the  aid  of  any  documentary  proof  or  title-deeds  on  the 
subject,  until  such  further  evidence  should  be  rendered  necessary 
in  support  of  the  primd  facie  case  of  ownership  which  they  made, 
in  consequence  of  the  abduction  of  some  contrary  proof  on  the 
other  side.  No  such  contrary  proof  was,  however,  in  this  case 
given  on  the  part  of  the  defendant.  For  the  prior  register  in  the 
name  of  Lawrence  Williams  as  owner  in  1799,  and  a  subsequent 
register  to  the  same  person  upon  a  sale  at  the  Cape  in  1802,  under, 
a  decree  of  the  Court  of  Vice-Admiralty,  and  which  were  given  in 
evidence  by  the  defendant,  were  perfectly  consistent  with  a  title 
in  other  persons  in  the  mean  time,  agreeable  to  the  averment  in 
the  declaration. 

As  to  the  second  point  made  in  this  case,  viz.,  that  the  policy 
on  the  ship  and  goods  never  attached,  it  is  asserted  on  the  part  of 
the  defendant  that  the  adventure  in  question  as  to  its  commence* 
ment,  according  to  the  natural  and  obvious  meaning  of  the  lan- 
guage and  terms  of  the  policy,  depends  upon  and  is  limited  by  the 
coexistence  and  concurrence  of  three  several  circumstances ;  viz., 
one  of  place,  one  of  time,  and  one  of  event  or  fact.  And  first,  of 
place,  that  it  is  to  attach  on  the  coast  of  Brazil ;  secondly,  of  time, 
that  it  should  attach  there  after  the  17th  of  September;  and 
thirdly,  of  event,  that  the  goods  should  have  been  then  loaden  at 
some  port  or  place  on  the  coast  of  Brazil.  The  adventure  upon 
the  ship  is  in  terms  declared  to  begin  "  in  the  same  manner,"  i.  e. 
at  the  time,  and  place,  and  after  the  happening  of  the  events 
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before  described  and  specified  in  respect  to  the  cargo.     But  it  is 
argued  on  the  part  of  the  plaintiffs  that  the  latter  circumstance 
of  event  or  fact,  as.  I  have  termed  it,  does  not  affect  the  com- 
mencement of  this  adventure ;  and  that  the  words  "  from 
[*  138]  the  loading  thereof  *  aboard  the  said  ship  "  are  either  to  be 
rejected  wholly,  in  which  case  the  policy  will  stand  thus, 
"  beginning  the  adventure  upon  the  said  goods  and  merchandises 
at  all,  any,  or  every  port  and  place  where  and  whatsoever  on  the 
coast  of  Brazil,"  without  regard  to  the  place  at  which  such  goods 
may  have   been  in  fact  antecedently  laden;  or  that  the  words, 
"  from  the  loading  thereof  aboard  the  said  ship  at,"  are  to  be  un- 
derstood from  the  time  of  the  ship's  being  with  the  goods  laden 
on  board  her,  or  having  such  her  cargo  on  board  her,  at  the  place 
mentioned  in  the  policy,  i,  e.,  in  this  case,  at  the  coast  of  BraziL 
The  objection  to  the  first  of  these  constructions  (besides  the  diffi- 
culty of  wholly  rejecting  words  having  an  apparently  significant 
meaning,  and  referring  distinctly  to  an  act  to  be  done  at  a  given 
place)  is  stated  to  be  this,  that  if  the  cargo  insured  be  under- 
stood to  be  generally  a  cargo  at,  or  a  cargo  on  board  on  the  coast, 
and  not  one  actually  and  originally  taken  in  upon  the  coast,  tne 
policy  would  in  that  case  cover  the  risk  on  two  successive  car- 
goes, i.  e,  on  the  outward  cargo  with  which  the  ship  snou 
in  a  loaded  state  on  the  coast  after  the  17th  of  September,  aja^^ 
the  homeward,  or  that  which  it  should  take  in  there;  ^^ 

it  would  not  be  just  towards  the  underwriter  so  ^  ^?  cargoes, 
words  as  to  cover  thereby  at  his  risk  two  bu^^^^V  or&marj 
when    one   original   cargo   only,   according    to      ^v-  ^^^^\x.  ioim 

usages  of  trade  and  practice  of  insurance  as  a  j>y>V^^  •  tx  \.o  tVe  ASo- 
of  words  must  be  understood  to  be  meant,  in    ^^^>      ^^^\,  ^ait  o^ 
erty  of  sale,  barter,  and  exchange,  given  by  a   ^\xV?^^   m  e^^^^  ^ 
the  policy ;  and  further,  to  reject  emphatical    -^j^     ^^  '  ^\sa3^^^^^^o^ 
accomplish  a  construction  so  much  to  the  app^^-     -0^       cue  orig^^^^ 
of    the   underwriter.     And   indeed  if  ^^      aPP^^^^*^^ 

[*  139]  cargo  were  meant  to  be  covered,  a  Brazij       '^  ^^^iiat  one.   ^^^ 
have  the  best  claim  to  be  considered     ^^      ^      ^^^  iu  pre!- 
it  would  be  preposterous  to  consider  the  policy   ^  ^^^  ^  in  at  ^^^ 

erence  to  any  other  one  cargo,  to  cover  a  carg^^  .d>^  tected  as  to 
Cape  of  Good  Hope,  and  which  should  remain  ^  ^'^n  the  17^1^°^ 
as  this  policy  is  concerned,  wherever  it  should    ■»  t>^    ,      ^ast  of 

September,  and  from  that  day,  if  it  were   tUe^x    ^^^^ 
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Brazil,  should  be  protected  there,  and  during  the  course  of  its  bar- 
ter, sale,  and  exchange  at  the  island  of  St.  Catharine  and  else- 
where, and  during  its  reconveyance  afterwards  back  to  the  Gape, 
from  which  it  had  originally  proceeded  The  same  objection  in 
a  great  measure  applies  to  the  second  construction,  which,  without 
wholly  rejecting  the  words  "  from  the  loading  thereof  aboard  the 
said  ship,"  considers  the  goods  as  the  subject  of  insurance  when, 
after  the  17th  of  September,  they  should  be  in  a  loaded  state  at 
the  coast  of  Brazil ;  for  this  construction  would  equally  exclude 
the  possibility  of  covering  by  this  policy  a  homeward  cargo 
taken  in  at  the  coast  of  Brazil  to  be  carried  to  the  Cape,  provided 
the  ship  should  have  arrived  on  the  coast  of  Brazil  with  an  orig- 
inal cargo  on  board ;  imless,  indeed,  two  successive  cargoes  could 
be  covered  by  a  policy  conceived  in  these  terms.  But  the  most 
natural  construction  of  the  words,  if  the  immediate  letter  of 
them  were  less  directly  applicable  to  a  cargo  taken  in  on  the 
coast,  seems  to  be  to  make  them  apply  to  a  cargo  to  be  carried  to 
the  terminus  ad  quern  upon  and  within  the  immediate  limits  of 
the  voyage  described  in  the  policy,  rather  than  to  a  cargo  con- 
veyed, as  it  should  seem,  in  the  course  of  useless  circuity  from 
the  place  from  which  the  ship  originally  proceeded  before  the 
voyage  in  question  had  commenced ;  continuing,  except  inasmuch 
as  it  might  be  altered  by  barter,  sale,  and  exchange,  on 
board  during  the  voyage,  and  to  be  delivered  *  at  the  [*  140] 
place  at  which  the  voyage  is  at  last  appointed  to  termi- 
nate. But  the  question  naturally  occurs.  Is  there  anything  to  be 
found  in  the  policy  which  assigns  to  these  words  a  sense  thus 
apparently  different  from  the  ordinary  grammatical  sense  of 
them  ?  And  looking,  as  we  are  obliged  to  do,  to  the  policy,  and 
to  the  policy  alone,  in  order  to  collect  the  intention  of  the  parties 
as  to  the  commencement  and  duration  of  the  adventure  thereby 
protected,  we  cannot  feel  ourselves  at  liberty  to  disjoin  in  point 
of  effect  and  construction  the  words,  "  at  all  or  any  port  or  place 
on  the  coast  of  Brazil,"  from  the  words,  "  from  the  loading  thereof 
aboard  the  said  ship,"  by  which  they  are  immediately  preceded, 
and  with  which  by  immediate  context  they  appear  to  us  to  be 
necessarily  united.  If  the  same  words  had  not  been  thus  incor- 
porated with  the  body  of  the  text  of  the  printed  words,  and 
made  to  form  therewith  one  entire  and  continued  chain  of 
words,  and  one  unbroken  sentence  of  intelligible  expressions  all 


10  INS0RANCB. 


Vo.  59.  —  BobertMtt  ▼.  Tnmck,  4  BMt,  149, 141. 


applicable  to  the  same  subject-matter,  it  might  perhaps  haye 
been  open  to  us  to  have  given  them  a  different  meaning,  and  to 
have  considered  them  as  words  written  in  the  margin  of  the 
policy  (and  applying,  therefore,  indefinitely  to  the  whole  of  the 
policy,  and  not  to  any  particular  part  of  it),  are  usually  consid- 
ered ;  that  is,  as  controlling  the  sense  of  such  parts  of  the  printed 
policy  to  which,  in  sound  construction,  and  by  reasonable  reference, 
they  may  appear  to  apply.  As,  for  instance,  where  the  word  •*  ship  " 
is  written  in  the  margin  of  the  policy,  or  "freight,"  or  "goods;" 
in  such  case  the  general  terms  of  the  policy,  applicable  to  other 
subjects  besides  the  particular  one  mentioned  in  the  margin,  are 
thereby  considered  as  narrowed  in  point  of  construction  to  that 

one.  And  this  is  done  in  cases  where  the  subject  meant 
[*141]  to  be  insured  is  still  more   remote  from   ♦"ship  and 

goods,"  the  only  subjects  of  insurance  in  the  printed  pol- 
icy ;  viz.,  where  the  object  of  the  insurance,  as  declared  by  the 
marginal  memorandum,  is,  money  lent  on  bottomry  or  respondentia, 
or  the  like;  the  meaning  of  which  marginal  memorandum  may 
be  translated  thus:  We  mean  to  insure  the  subject  so  named, 
"  freight,"  for  instance,  arising  and  accruing  during  the  limits  of 
the  voyage  within  described,  from  the  carriage  of  goods  on  board 
the  ship  within  mentioned,  against  the  perils  within  enumer- 
ated, and  upon  the  premium  herein  specified.  In  other  words, 
we  adopt  the  general  language  of  the  policy,  as  far  as  it  may 
serve  to  effectuate  this  object,  and  no  further.  Had,  indeed,  the 
subject-matter  of  the  insurance  itself,  or  the  character,  situation, 
and  description  of  the  persons  making  it,  or  any  other  circum- 
stance attending  the  insurance,  pointed  out  and  required  a  nar- 
rower rule  of  construction,  the  ordinary  effect  of  these  words 
might  perhaps  have  been  in  such  case  controlled;  but  can  any 
such  restrictive  rule  of  construction  be  applied  to  the  words  "  at 
all,  &c.,  ports  and  places  on  the  co^s*  ^*  Brazil,"  as  they  occur 
here,  without  shaking  the  fundath      ifi^  r\x\^^  of  construction  as 

applicable   to  all  deeds  and  in  of           ^nts  whatsoever?    Feeling, 
^h^^^f^^  *i,^  .• t.,..      -      ^*'^r»WJ*'        .. :._  .1   _ 


therefore,  the  impossibility  ot  as^sj  ^^  ^  to  tTaese  words  any  other 
place  in  or  with  reference  to  tbL  ^^i^>^ct  than  what  the  parties 
themselves  have  done,  and  feeliV    ^^vc^      ^xa^ossMity  of  assigning 


^P  ^  ^  these  words  any  other 

to  them  in  that  place,  and  with  *^^  iZ^  v^V^  ^^^*  ^^^^^^  *^"^' 
any  other  meaning  than  what  tk  ^^  ^  /7  A^^^^  ^^^  ""^  *®^^  P^^^^ 
grammatical  sense  import  we  a  ^>    ^\f      ^  ^  ^^  ^^''^  ^^®  **^®^" 
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taie  could  only  attach  on  goods  and  ship  after  a  loading  of  goods 
had  taken  place  on  the  coast  of  Brazil;  and  as  that  circum- 
stance or  event  never  took  place  in  the  present  instance, 
[•  142]  that  the  policy,  •  of  course,  never  attached  at  all.  It  cer- 
tainly was  in  the  contemplation  of  the  parties  that  the 
risk  meant  to  be  insured  might  have  ceased  before  the  17th  of 
September,  1800,  and  a  return  of  premium  is  provided  in  that 
event;  but  1  do  not  think  that  the  construction  of  the  rest  of 
the  policy  is  so  materially  affected  by  this  stipulation  as  to  re- 
quire any  particular  observations  upon  it.  Upon  the  whole  we 
are  of  opinion  that  this  rule,  which  calls  on  the  plaintiff  to  show 
cause  why  the  verdict  should  not  be  set  aside,  and  a  nonsuit  en- 
tered, must  be  made  absolute.  Side  absolute. 


ENGLISH  NOTES. 

The  passage  of  Lord  Ellbnborough's  judgment  (p*  6,  ante)^^ 
^'  the  same  rule  of  construction  .  •  •  peculiar  sense ''  is  cited  by  Bowsn, 
L.  J.,  in  Hart  v.  Standard  Marine  Insurance  Co.  (C-  A.  1889),  22 
Q.  B.  D.  499,  601, 68  L.  J.  Q.  B.  284,  286,  60  L.  T.  649,  661,  37  W.  R. 
366,  as  an  excellent  exposition  of  the  principle  of  construction  which  he 
applied  to  a  warranty  in  a  policy  of  insurance.  The  policy  in  that  case 
was  on  ship,  and  contained  the  clause  ^^  warranted  no  iron  .  .  .  exceed- 
ing the  net  registered  tonnage."  The  warranty  was  held  to  be  broken 
by  carrying  a  quantity  of  steel  in  excess  of  the  net  registered  tonnage. 
The  Court  held  that  iron,  in  the  plain,  ordinary,  and  popular  sense,  in« 
eluded  steel ;  and  if  the  object  of  the  clause  was  looked  to^  steel  was 
obviously  within  the  object  just  as  much  as  any  other  class  of  iron : 
and  it  was  held  not  relevant  to  give  evidence  that  in  certain  classes  ol 
contracts,  such  as  contracts  of  sale  and  other  contracts  where  the  specific 
character  of  the  goods  was  material,  steel  would  not  be  described  as 
iron.  They  distingnished  the  case  from  such  cases  as  Scott  v.  Bour- 
dUlion  (1806),  2  Bos.  &  P.  (N.  B.)  213,  9  K  R.  644,  where  the  ques- 
tion was  whether  **rice"  was  to  be  considered  as  "corn  "  within  the 
memorandum  of  a  policy  exempting  the  underwriters  from  a  partial 
loss;  and,  where  clear  evidence  was  given  of  a  usage  applicable  to  the 
particular  warranty,  "rice"  was  not  considered  to  be  "com." 

The  same  principle  was  applied  by  the  House  of  Lords  in  Birrell  v. 
Dryer  (appeal  from  Scotland,  1884),  9  App.  Gas.  346,  61  L.  T.  130, 
where  a  time  policy  of  insurance  on  ship  contained  the  words  "war- 
ranted no  St.  Lawrence  between  the  1st  of  October  and  the  1st  of  April." 
The  ship  had  navigated  the  Qulf  of  St.  Lawrence  during  the  prohibited 
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period,  but  it  was  contended  by  the  insured  that  the  prohibition  ap- 
plied to  the  River  St.  Lawrence  only.  No  general  or  local  usage  was 
shown  to  exist  by  which  the  warranty  was  to  be  construed.  Evidence 
was,  however,  given  to  the  effect  that,  during  the  months  in  question, 
the  navigation  of  the  Kiver  was  more  dangerous  than  that  of  the 
Gulf,  although  both  River  and  Gulf  were  during  that  period  accounted 
dangerous.  The  majority  of  the  Court  of  Session  had  thought  that 
the  warranty  was  ambiguous,  and  ought  to  be  construed  strictly 
contra  proferentes;  and  consequently  that  the  underwriters  were  not 
discharged  by  the  ship  having  navigated  the  Gulf.  The  House  of 
Lords  reversed  this  decision,  holding  that  the  evidence  disclosed  no 
ambiguity  to  prevent  the  application  of  the  ordinary  rules  of  con- 
struction; and  that  according  to  those  rules  the  whole  St.  Lawrence 
navigation,  both  Gulf  and  River,  were  within  the  fair  and  natural 
meaning  of  the  negative  words,  and  was  therefore  prohibited  during  the 
months  in  question. 

In  a  policy  of  insurance  against  loss  by  fire,  the  insurers  agreed  that 
BO  long  as  the  insured  should  duly  pay  the  sum  of  £7  lOs,  (being  the 
half-yearly  premium),  and  the  trustees  should  agree  to  accept  the  same, 
the  funds  of  the  society  shduld  be  liable.  And  it  was  further  stipu- 
lated that  the  premium  might  be  paid  if  the  trustees  agreed  to  accept  it 
within  fifteen  days  after  the  day  limited  by  the  policy;  and  "no  insur- 
ance is  to  take  place  until  the  premium  be  actually  paid  by  the  insured." 
The  premises  were  burnt  down  after  the  expiry  of  the  six  months,  but 
within  the  fifteen  days.  The  renewal  premium  had  not  been  paid  at 
the  time  of  the  loss,  but  was  tendered  afterwards,  and  within  the  fifteen 
days.  It  was  held  that  the  insured  could  not  recover.  Tarleton  v. 
Staniforth,  and  s.  c.  in  error  (1794),  5  T.  R.  695,  1  Bos.  &  P.  471, 
3  Anstr.  707,  4  R.  R.  845.  It  is  said  that,  in  consequence  of  this 
decision,  the  Sun  and  other  offices  gave  public  notice  that  persons  in- 
sured by  policies  for  one  year  or  longer  were  considered  as  insured  for 
fifteen  days  beyond  the  time  of  the  expiration  of  their  policies  (Phillips 
Insur.  §  74  n).  But  in  the  subsequent  case  of  Salvin  v.  James  (1805), 
6  East,  571,  8  R.  R.  540,  where  an  advertisement  to  this  eJSect  had  been 
issued  and  treated  as  part  of  the  policy,  —  the  policy  itself  stipulating 
that  the  insurance  was  to  continue  so  long  as  the  insured  should  pay  the 
premium  and  the  office  should  agree  to  accept  itj  —  the  Court  held  that 
the  office  had  still  the  right  to  determine  the  contract  at  the  end  of  the 
year,  and,  as  they  had  before  the  expiry  of  the  year  given  notice  to 
the  insured  that  they  would  not  renew  except  at  a  higher  premium, 
that  they  had  determined  it;  and  that  the  premises  having  been  burnt 
during  the  fifteen  days  without  the  higher  premium  having  been  paid, 
the  insured  could  not  recover.     There  are  somewhat  similar  decisions 
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in  the  case  of  life  assurances  in  Want  v.  Blunt  (1810),  12  East,  183,  11 
R.  R.  340;  Simpson  v.  Accidental  Death  Insurance  Co.  (1857),  2  C.  B. 
(N.  S.)  257,  26  L.  J.  C.  P.  289;  Pntchardy.  Merchant  &  Tradesman's 
Mutual  Life  Assurance  Society  (1858),  3  C.  B.  (N.  S.)  622,  27  L.  J. 
C.  P.  169. 

A  life  policy  of  insurance  coutained  a  proviso  {inter  alia)  that  in  case 
''the  assured  should  die  by  his  own  hands,  or  by  the  hands  of  justice,  or 
in  consequence  of  a  duel,"  the  policy  should  be  void.  The  assured  threw 
himself  into  the  Thames  and  was  drowned.  Upon  an  issue  whether 
the  assured  di^d  by  his  own  hands,  the  jury  found  that  he  "  volunta- 
rily threw  himself  into  th^  water,  knowing  at  the  time  that  he  should 
thereby  destroy  his  life,  and  intending  thereby  to  do  so;  but  that  at 
the  time  of  committing  the  act  he  was  not  capable  of  judging  between 
right  and  wrong."  The  Court,  by  a  majority,  —  Maulb,  J.,  Erskine,  J., 
CoLTMAN,  J.,  against  Tindal,  Ch.  J.,  diss.f  —  held  that  the  proviso  in- 
cluded all  acts  of  voluntary  self-destruction,  and  was  not  limited  by  the 
accompanying  provisos  to  acts  of  felonious  suicide.  Borradaile  v. 
Hunter  (1843),  6  Man.  &  Gr.  639,  6  Scott  N.  R.  418, 12  L.  J.  C.  P.  226. 
This  decision  was  followed  by  a  majority  of  the  Judges  in  the  Exchequer 
Chamber  in  Clift  v.  Schwahe  (1846),  3  C.  B.  437,  17  L.  J.  C.  P.  2, 
2  C.  &  E.  134;  and  Dufaur  v.  Professional  Life  Insurance  Co,  (1858), 
25  Beav.  659,  27  L.  J.  Ch.  817,  in  both  of  which  ''commit  suicide" 
was  held  to  be  equivalent  to  "die  by  his  own  hands." 

Where  no  provision  of  the  kind  is  contained  in  the  contract,  it  has 
been  held  that  the  assurance  is  not,  on  any  principles  of  public  policy, 
void  by  reason  of  the  suicide  of  the  assured  while  in  a  state  of  insanity. 
Horn  V.  Anglo-Australian  and  Universal  Family  Life  Insurance  Co. 
(1861),  30  L.  J.  Ch.  611,  7  Jur.  (N.  S.)  673,  4  L.  T.  142,  9  W.  R. 
359.  But  it  is  contrary  to  public  policy  for  a  person  to  benefit  under 
an  insurance,  by  his  own  crime;  as  was  held  in  Fauntleroy*s  Case  {The 
Amicable  Assurance  Society  y.  Bolland  (1830),  2  Dow  &  Clark,  1, 
4  Bligh  (N.  S.),  194;  and  was  assumed  in  Cleaver  y.  Mutual  Reserve 
Fund  Life  Association  (C.  A.  1891),  1892,  1  Q.  B.  147,  61  L.  J.  Q.  B. 
128,  66  L.  T.  220,  40.  W.  R.  230,  where  a  husband  having  assured  his 
life  for  the  beaefit  of  his  wife,  who  was  convicted  of  having  murdered 
him,  there  was  held  to  be  a  resulting  trust  for  his  benefit. 

Upon  the  effect  of  the  written,  as  distinguished  from  the  printed 
words  of  the  policy,  a  notable  decision  is  Hydames  Steamship  Co.  v. 
Indemnity  Mutual  Marine  Insurance  Co.  (C.  A.  1894),  1896,  1  Q.  B. 
500,  64  L.  J.  Q.  B.  363,  72  L.  T.  103,  fully  cited  in  the  notes  to  Nos. 
32  and  33  of  « Insurance,"  13  R.  C.  684. 
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AMERICAN  NOTES. 

This  case  is  cited  in  1  May  on  InBuranoe,  sects.  173, 175, 177,  and  repeatedly 
in  Parsons  on  Marine  Insurance,  and  in  1  Beach  on  Insurance,  sect.  556,  and 
in  1  Biddle  on  Insurance,  sect.  567,  and  its  doctrine  approved. 

The  superior  force  of  the  written  words  to  the  printed  is  recognized  in 
many  cases :  Grandin  v.  Ins,  Co,^  107  Penn.  State,  26  ;  Kratzenstein  v.  }VesL 
Ass,  Co.y  116  New  York,  54;  6  Lavryers*  Rep.  Annotated,  799;  Plinsky  v.  Ger- 
mania,  jrc.  Co.,  82  Federal  Reporter,  47 ;  lAverpooU  (fc.  Ins.  Co.  v.  Van  Os, 
63  Mississippi, '441 ;  Georgia  H.  Ins.  Co.  t.  Jacobs^  56  Texas,  366 ;  Sehroeder  r. 
Stock,  ifc.  Ins.  Co.,  46  Missouri,  174;  Mobile  M.  D.  j-  M.  Ins.  Co.  v.  McMillan, 
27  Alabama,  98;  Marie  v.  Conn.  P.  Ins.  Co.,  95  Georgia,  6*04  ;  51  Am.  6t 
Rep.  102;  Goicoechea  v.  Louisiana  S.  Ins,  Co.,  6  Martin,  N.  S.  (Louisiana), 
51;  17  Am.  Dec.  175;  Cushman  v.  Norlhw.  Ins.  Co.,  34  Maine,  487;  Phanix 
Ins.  Co.  V.  Taylor,  5  Minnesota,  492 ;  People's  Ins.  Co.  v.  Kuhn,  12  Heiskell 
(Tennessee),  515;  Meagher  v.  Home  Ins,  Co.,  11  Up.  Can.  C.  P.  328;  Faust  v. 
Am,  F.  Ins.  Co.,  91  Wisconsin,  158;  30  Lawyers*  Rep.  Annotated,  783;  Leeds 
V.  Mechanics*  Ins,  Co,,  8  New  York,  351,  citing  the  principal  case.  "  When- 
ever they  come  into  conflict,  the  written  clause  an  expressing  the  special 
agreements  and  declared  intention  of  the  parties  at  the  time  of  the  contract 
must  prevail,  and  the  printed  parts  of  the  policy  be  held  subordinate." 
Delonguemare  v.  Tradesmen's  Ins.  Co.,  2  Hall  (N.  Y.  Super.  Ct.),  623. 

The  subordination  of  the  printed  to  the  written  clauses  is  uniformly 
recognized  in  this  country  in  insurance  against  fire  of  articles  '*  usually  kept," 
and  the  like,  when  a  subsequent  printed  clause  excepts  some  articles  usually 
so  kept,  and  especially  such  as  are  necessary  in  the  prosecution  of  the  business 
of  the  insured.    Faust  v.  Am.  Ins.  Co.,  supra,  and  cases  there  cited. 

An  interesting  limitation  of  this  doctrine  was  made  in  Liverpool  f^  L.  (^  G. 
Ins.  Co.  V.  Orr,  63  Mississippi,  431 ;  56  Am.  Rep.  810.  The  policy  insured, 
in  the  written  clause,  ^  general  merchandise  consisting  of  dry  goods,  dothing, 
and  groceries,"  but  the  printed  provisions  excluded  gunpowder.  The  Court 
held  that  the  policy  was  rendered  void  by  the  keeping  of  gunpowder,  in  the 
absence  of  evidence  that  gunpowder  is  usually  regarded  as  *<  dry  goods  "  or 
"  groceries." 

The  case  of  Lancaster  F.  Ins.  Co.  v.  Lenheim,  89  Penn.  State,  497 ;  33  Am. 
Rep.  778,  seems,  as  the  present  writer  said  in  a  note,  33  Am.  Rep.  781, 
"opposed  to  the  weight  of  authority."  The  policy  insured,  in  the  written 
part,  "general  merchandise  of  all  kinds  usually  kept  in  a  country  retail 
store,"  with  a  printed  prohibition  of  turpentine  and  benzine.  It  waa  held 
that  the  keeping  of  those  articles  avoided  the  policy,  although  they  might 
have  constituted  part  of  the  usual  stock  kept  in  such  stores.  The  editor 
cited  cases  to  the  contrary  from  New  York,  Massachusetts,  Michigan,  Iowa, 
Minnesota,  Missouri,  North  Carolina,  South  Carolina,  and  even  Pennsylvania, 
and  observed :  *'  Suppose  the  written  clause  had  included  all  the  usual  articles 
of  the  stock  of  a  country  store,  specifically  naming  them  all,  including  turpen- 
tine and  benzine,  and  then  in  the  printed  portion  had  excepted  and  prohibited 
turpentine  and  benzine;  would  it  be  contended  that  the  insurance  did  not 
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cover  turpentiiie  and  benzine  ?  la  the  policy  in  question,  turpentine  and  ben« 
zine  was  as  effectually  included  in  the  written  clause  if  they  form  part  of  the 
usual  stock  of  a  country  store,  as  if  they  had  been  q^ecifically  named." 

In  regard  to  the  construction  of  insurance  policies,  Mr.  May  says  (1  Ins., 
sect.  174) :  "  The  spirit  of  the  rule  is  that  where  two  interpretations  equally 
fair  may  be  given,  that  wliich  gives  the  greater  indemnity  shall  prevail." 
And  in  spite  of  some  expressions  which  might  indicate  a  broader  rule,  it 
would  seem  that  the  general  American  doctrine  is  that  insurance  contracts 
are  to  be  construed  like  all  others,  ezc^t  in  cases  of  ambiguity,  and  then 
most  favorably  to  the  insured.  So  in  MerchanU*  Ins.  Co.  v.  Edmond  Davef^ 
port  if  Co^  17  Grattan  (Virginia),  144,  after  quoting  from  Pelly  v.  Rojfal  Ex. 
Assurance  Co,,  1  Burr.  349,  the  Court  continued:  '*  Where  words  of  doubtful 
or  ambiguous  import  are  used  in  the  policy,  it  has  been  decided  in  the  case 
of  Dole  and  another  v.  New  England  Mutual  Marine  Insurance  Company^  6  Allen 
[Mass.],  373,  that  'that  interpretation  is  to  be  adopted  which  is  most  favor- 
able to  the  claims  of  the  insured  under  the  policy.  This  is  the  ordinary  and 
familiar  rule  applicable  to  the  construction  of  all  policies  of  insurance.  It 
is  founded  on  the  consideration  that  the  contract  being  one  of  indemnity  to 
the  assured,  it  is  most  consonant  to  the  intent  of  the  parties  to  construe  it  so 
that  the  extent  of  the  indemnity  shall  be  as  great  as  a  just  interpretation  of 
ite  terms  will  fairly  admit ;  but  that  this  salutary  and  well-established  rule  of 
interpretation  can  have  no  application  where  the  terms  of  the  policy  are  clear 
and  unambiguous.'  Alluding  to  this  principle  of  favor  to  the  assured, 
Pabker,  J.,  in  Hood  v.  ManhaUan  Fire  Insurance  Company^  1  Kern.  R. 
[11  New  York],  532,  says:  'Where  the  words  are  not  ambiguous,  and  the 
expression  of  the  intent  of  the  parties  is  full,  I  know  of  no  reason  why  they 
should  be  excepted  from  the  general  rules  of  law  applicable  to  the  construc- 
tion of  all  contracts.'  '*  Then  quoting  from  Lord  Mansfield  in  the  principal 
case,  the  Court  continued :  *<  From  this  collation  and  comparison  of  authori- 
ties, therefore,  I  am  content,  for  all  the  purposes  of  this  case,  with  Parsons' 
practical  conclusion,  that  *  contracts  of  insurance  are  to  be  construed  aocn* 
rately,  and  neither  severely  nor  liberally,  and  without  favor  to  either  party.' 
2  Parsons'  Maritime  Law,  49."  The  passage  quoted  from  Parsons  is  founded 
on  the  principal  case,  and  fortified  by  Mum/ord  v.  Hallett,  1  Johnson  (N.  Y.), 
433;  Graves  v.  Boston  M.  Ins.  Co.,  2  Cranch  (U.  S.  Sup.  Ct),  410;  Honnick 
V.  Pkcenix  Ins.  Co,,  22  Missouri,  82.  In  the  New  York  case  cited  in  the 
opinion  above,  the  decision  was  that  an  insurance  on  a  vessel  on  the  stocks 
in  process  of  building  did  not  cover  timber  in  the  yard,  and  not  incorporated, 
although  fitted  for  it  and  for  no  other  vessel.  In  Dow  v.  Hope  Ins.  Co.,  1  Hall 
(N.  Y.  Super.  Ct.),  175,  the  Court  said:  ''But  a  just  regard  must  be  had  to 
the  language  which  the  parties  employ,  and  no  strained  or  unnatural  sense 
must  be  ascribed  to  it,  unless  from  necessity,  to  the  prejudice  of  the  rights  of 
either  party ; "  and  it  was  held  that  insurance  on  goods  outward  and  on  their 
'*  proceeds  home  "  did  not  cover  the  same  goods  on  the  return  voyage.  Chief 
Justice  Marshall  said,  in  Yeaton  v.  Frpe,  6  Cranch,  335  (U.  S.  Sup.  Ct.) : 
''Policies  of  insurance  are  generally  the  most  informal  instruments  which 
are  brought  into  Courts  of  justice;  and  there  are  no  instruments  which  are 
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more  liberally  construed  is  order  to  effect  the  real  intention  of  the  parties,  if 
that  intention  can  be  clearly  ascertained ; "  and  the  decision  was  that  where 
insurance  was  *'  against  all  risks,  blockaded  ports  and  Hispaniola  excepted/' 
a  vessel  sailing  ignorantly  for  a  blockaded  port  is  covered  bjr  the  policy, 
•*  risk  "  being  the  controlling  phrase,  and  not  ambiguous.  In  Boost  v.  Prescott 
Ins,  Co.t  84  Michigan,  809;  11  Lawyers'  Rep.  Annotated,  841,  the  Court 
observed :  **  The  rules  in  the  interpretation  of  such  warranties  are  the  same 
as  those  which  apply  to  the  interpretation  of  other  mercantile  contracts.  All 
written  instruments,  where  the  provisions  are  clear  and  unambiguous,  are 
entitled  to  a  literal  interpretation,  and  wherever  in  a  policy  of  insurance  there 
is  a  clear  breach  of  the  warranty  contained  therein,  however  immaterial  it 
may  be,  the  policy  will  be  avoided." 

The  doctrine  that  ambiguities  shall  be  resolved  most  strongly  against  the 
insurer  finds  support  in  Western  Ins.  Co,  v.  Cropper^  82  Penn.  State,  851; 
Schroeder  v.  Trade  Ins.  Co.,  109  Illinois,  167 ;  and  so  in  regard  to  "  change 
of  occupation,"  the  Court  used  language,  in  Brink  (c  Co.  v.  Merchants*  jr  M* 
Ins.  Co.,  49  Vermont,  457,  which  might  seem  to  go  further,  but  really  con- 
cerned an  ambiguity,  when  they  said :  <<  It  is  a  fundamental  rule  in  the  law 
of  insurance,  that  the  policy  ^all  be  construed  most  strongly  against  the 
insurer  and  liberally  in  favor  of  the  assured.    The  policy  is  written  by  the 
insurers.    They  use  their  own  language,  and  surround  and  barricade  their 
liability  under  it  with  such  defences  as  they  choose  to  adopt.    Oftentimes 
their  policies,  inst-ead  of  being  simple,  intelligible  instruments  that  the  *^' 
age  holder  can  understand  and  construe,  are  burdened  with  a  great  num 
of  technical  stipulations  and  conditions,  buried  under  ingenious  phras^  o^ 
that  reflects  great  credit  upon  the  draughtsman,  but  leaves  •  plai^^  ^^u  y  are 
learn  its  true  import  after  their  property  is  destroyed.      "^^^^^^  to  be 
informed  that  their  policy  is  a  mere  technical  notice  of  Bp®*^^***^  ^^\a  obvious 
given  in  evidence  in  answer  to  their  claim  for  damages.    ^  ^^^^o8©  \^^ 
reason  for  the  rule  of  liberal  construction  in  favor  of   tVv®  ^^m."     CoiisuU 
rights  are  to  be  extracted  from  such  a  labyrinth  of    xxyS^^^^ %fi'  Kl  Km.  ^^• 
Minneapolis  T.  M.  Co.  v.  Firemen's  Ins.  Co.,  57  Minri^^^*^**  ^^^^  Zhi  ^^^'^ 
Rep.  572;  Boright  v.  Spnngfield  F.  *•  M.  Ins.  Co.,  84:    '^iJi^^T  i^^\^i^^  ^^^'^  ^ 
tion  of  punctuation);  Liverpool,  Sfc.  Ins.  Co.  v.  Orr,  Q^     "^1^    "^^^  ^*^  ^^^^ 
Am.  Rep.  810  ;  Goddard  v.  Ins.  Co.,  67  Texas,  69;  ttQ       /►'^*  Co.  ^- ^«^^^^*^; 
xoesiem  L.  Ins.  Co.  v.  Ross,  68  Georgia,  199 ;  Agricxdtuy-^^^    f/^'  c©.,  "^  ^^ 
70  Maryland,  400;  Teutonia  Ins.  Co.  v.  Boylston  M.      ^tZ^^'a  •  l^'^*^*  ^^?' 
Reporter,  148:  BurJckdser  v.  MmI.  Ac.  Ass'n,  61  ibid       »:^      'j^  of  Kansas  W 


704;  26  Lawyers'  Rep.  Annotated,  112  (citing  First  N^^     ^^^  C«nt  I"«'^^'' 
V.  Hartford  F.  Ins.  Co.,  95  United  States,  678;  Grace    ^  'j^^^.^ttXfXi  i««'  ^*'' 

109  ibid.  282;  Moxilor  v.  Am.  L.  Ins.  Co..  Ill  ibid.  8-^V  ^  \;  Co.,  W5^«°^' 

V.  McConkey,  127  ibid.  666 ;   West,  (r  A.  P.  Lines  v.  «^  J;  5      jT^^^khA^  is  ^^^^^ 


State,  846;  27  Am.  St.  Rep.  708.  The  sum  of  all  the  ^^"^  '^^^court  w^*^^* 
stated  by  Mr.  Justice  Harlan  in  the  McConkey  case  :  cc  J^"^  ^  jg  used,  leaning 
effect  to  its  provisions  according  to  the  fair  meaning  of  tl^  .^^^^^tion  of  *e  P*'" 
however— where  the  words  do  not  clearly  indicate  the  ^  ^^^^^  sured;"  ^^^ 
ties,  — to  that  interpretation  which  is  most  favorable  to  *^  ,^    ^^ 
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the  case  in  95  U.  S.,  and  Anderson  v.  Fitzgerald^  4  H.  L.  484;  Fowkes  v.  Man- 
ciiesterj  ffc.  X.  A.  Ass'n^  3  B.  &  S.  917.  See  also  ^tna  Ins,  Co.  v.  Jackson 
if  Co.y  16  B.  Monroe  (Kentucky),  262  (where  the  Court  said:  <* Common  jus- 
tice requires  that  the  consequences  of  the  failure  should  fall  on  the  party 
'who  under  the  circumstances  might  and  should  have  removed  the  ambigu- 
ity") ;  WiUan  y.  Conway  F.  Ins.  Co.y  4  Rhode  Island,  150;  citing  ilm/^rjon 
y.  Fitzgerald^  supra. 

An  instructive  instance  of  constraction  of  ambiguity  in  favor  of  the 
insured  is  afforded  by  PoUer  v.  Ontario,  ^c.  Ins,  Co.,  5  Hill  (N.  Y.),  147. 
The  policy  provided  that  in  case  of  further  insurance  the  insured  was  to 
give  notice  to  the  company,  and  '*  have  the  same  indorsed  on  the  policy  or 
otherwise  acknowledged  and  approved  by  the  company  in  writing."  The 
insured  gave  notice  in  writing  of  further  insurance,  and  the  company  by  a 
letter  acknowledged  receipt  of  ^  your  notice  of  additional  insurances."  The 
Court  held  this  to  be  an  approval  in  writing,  on  the  ground  that  the  com- 
pany must  have  intended  the  insured  so  to  understand  it,  and  this  is  con- 
trolling in  all  cases  of  documents  admitting  of  more  senses  than  one. 
"Honesty  and  fair  dealing  forbid"  the  contrary  view.  In  West,  if  A,  P. 
Lines  v.  Home  Ins,  Co.,  supra,  the  insurance  was  on  a  tank  of  oil,  described 
as  located  in  a  certain  place,  and  it  was  held  that  its  removal  several  hundred 
feet  by  a  flood  did  not  operate  as  a  breach  of  warranty;  citing  Sillem  v. 
Thornton,  3  EL  &  Bl.  868. 

"  Courts  being  strongly  inclined  against  forfeitures,  will  construe  all  the 
conditions  of  the  contract,  and  the  obligations  imposed,  liberally  in  favor  of 
the  assured,  and  strictly  against  the  insurer:"  Alabama  G.  L.  Ins.  Co.  v. 
Johnston,  80  Alabistma,  467;  60  Am.  Rep.  112.  (But  this  is  a  general  rule  of 
construction.)  So  in  Miner  y.  Benefit  Ass*n,  63  Michigan,  343:  "Forfeitures 
of  policies  of  insurance  are  not  to  be  favored.  The  beneficiaries  under  them 
are  perhaps  we  may  safely  say,  in  two-thirds  of  the  cases,  persons  not 
learned  in  the  technicalities  of  the  language  in  which  they  are  not  unfre- 
quently  couched ;  and  in  construing  them.  Courts  will,  whenever  a  forfeiture 
is  claimed,  preserve  if  possible  the  equitable  rights  of  the  holders."  See  also 
Phanix  Ins.  Co.  v.  Spiers,  87  Kentucky,  285;  Duran  v.  Standard  L.  Ins.  Co., 
63  Vermont,  437;  25  Am.  St.  Rep.  773. 

In  Cross  v.  Shutliffe,  2  Bay  (So.  Car.),  220;  1  Am.  Dec.  645,  a  vessel  was 
insured  on  a  voyage  from  Charleston  to  the  Cape  de  Verde  Islands,  and  thence 
to  the  coast  of  Africa.  She  sailed  directly  to  Africa,  without  stopping  at  the 
Islands.  This  was  held  not  a  deviation  to  avoid  the  policy,  as  the  stopping  was 
merely  permissive,  and  the  omission  was  for  the  benefit  of  the  insurer.  The 
Court  said  that  the  custom  of  vessels  would  have  warranted  stopping  there  for 
water,  provisions,  and  refreshments,  without  express  provision,  and  that  "  in 
the  construction  of  policies  of  insurance,  the  intent  and  meaning  of  the  parties 
are  to  be  regarded  more  than  the  strict  and  literal  sense  of  the  words."  The 
Court  emphasized  the  duty  of  ascertaining  the  true  intention  of  the  parties, 
and  in  Patapsco  Ins.  Co.  v.  Biscoe,  7  Gill  &  Johnson  (Maryland),  293;  28 
Am.  Dec.  219,  the  Court  said :  "  Such  intention,  when  it  violates  or  conflicts 
with  the  principles  of  law,  ought  to  be  respected  and  carried  into  effect,  as 

VOL.  XIV.  —  2 


18  INSURAKOE. 


So. »— BtlMrtua  y.  RraidL  — Votat. 


well  in  ft  contract  of  this  description  as  in  all  others  which  may  be  made  in 
ihe  varions  dealings  and  intercourse  between  man  and  man."  "  Policies  of 
insurance  are  rarely  subjected  to  «ny  critical  construction,  and  the  intent  is 
regarded  rather  than  any  grammatical  accuracy  of  langua^ : "  Bradley  y. 
Nashville  Ins,  Co,,  3  Lonisiaina  Annual,  708 ;  48  Am.  Dec.  465,  deciding  that 
'* thence"  and  "from,"  used  in  reference  to  intermediate  ports,  oover  the 
insured  subject  while  at  those  ports.  '*  lu  construing  contracts  of  insuranoe, 
effect  must  be  given  to  the  intention  of  the  parties,  as  in  the  construction  of 
all  other  contracts: ''  Ripley  v.  ^tna  Ins.  Co ,  80  New  York,  136 ;  86  Am. 
Dec.  862,  deciding  that  an  answer  that  "there  is  a  watchman  nights,"  in  a 
factory,  is  a  warranty,  and  is  broken  by  his  absence  from  twelve  o'clock  Satuiv 
day  night  to  twelve  o'clock  Sunday  night;  citing  the  principal  case.  In  West 
V.  Citizens*  Ins.  Co.,  27  Ohio  State,  1 ;  22  Am.  Rep.  294,  the  Court  said :  "  The 
policy  should  receive  a  reasonable  interpretation.  Its  intent  and  substance 
should  be  ascertained  from  the  language  employed.  Its  stipulations  should 
have  full  legal  effect,  to  guard  the  insurer  against  fraud  and  imposture.  As 
it  is  a  contract  of  indemnity  to  the  insured,  it  should  be  liberally  construed  in 
his  favor,  not  only  because  this  mode  of  construction  is  most  conducive  to 
trade  and  business,  but  because  it  is  probably  most  consonant  with  the  inten- 
tions of  the  parties.  There  is  no  more  reason  for  a  strict  compliance  with 
its  terms  than  ordinary  contracts.  There  is  nothing  in  such  a  contract  intrin- 
sically more  sacred  or  inviolable  than  a  contract  about  any  other  subject. 
25  Wend.  374.  Exceptions  in  a  contract  should  be  strictly  construed,  and 
when  there  are  two  interpretations  equally  fair,  that  which  gives  the  greater 
indemnity  should  prevail.  May  on  Insurance,  sect.  174."  The  case  cited 
above  from  Wendell,  Turley  v.  North  Am.  Ins.  Co.,  is  very  instructive.  The 
policy  required,  in  case  of  loss,  a  certificate  of  a  <<  magistrate  or  notary 
public  most  contiguous  to  the  place  of  the  fire."  The  certificate  furnished 
was  that  of  a  county  judge,  who  resided  three  or  four  blocks  north,  and 
whose  office  was  two  or  three  blocks  south  of  the  place  of  the  fire ;  an  aldei^ 
man  lived  directly  across  tiie  street,  and  a  notary  public  a  block  and  a  half 
distant.  The  certificate  was  held  sufficient.  The  Court  declined  "  to  go  into  a 
nice  calculation  of  distances,  and  settie  the  point  upon  the  laws  of  mensuration. 
De  minimis,  &c.,  is  sufficient  answer  to  this  objection.  The  spirit  of  the  condi- 
tion requires  no  such  mathematical  precision  from  the  assured.  Its  object  is 
completely  secured  by  the  proximity  of  the  certifying  magistrate."  Story,  J., 
in  Palmer  v.  Warren  Ins.  Co.,  1  Story  (U.  S.  Circ.  Ct.),  360,  said :  «  Policies  of 
insuranoe  are  generaUy  dravm  up  in  loose  and  inartificial  language,  and  indeed 
in  the  language  of  common  life,  and  therefore  are  always  construed  liberally, 
and  rarely,  if  it  is  possible,  subjected  to  any  nice  or  narrow  or  critical  strict- 
ness, or  any  technical  interpretation."  But  he  admits  the  doctrine  that 
exceptions  *'  are  to  be  construed  most  strongly  against  the  party  for  whos^. 
benefit  they  have  been  introduced/'  citing  Blackett  v.  Royal  Ex.  Ins.  Co., 
2  Cr.  &  J.  244.  In  Straus  v.  Imperial  F.  Ins.  Co.,  94  Missouri,  182 ;  4  Am. 
St.  Rep.  868,  the  exception  ^  notorious  resistance  to  lawful  authority "  was 
construed  to  mean  such  an  unusual  and  extraordinary  state  of  affairs  as 
that  the  usually  constituted  civil  authorities  were  overpowered  and  tern- 
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ponuilj  ttnaWe  and  inadequate  suooesaf  ixlly  to  contend 
to  apply  to  a  mere  riaing  of  a  few  oon^«riot»  in  &  State  pii^^^^ 
iMunince  differs  in  no  respect  from  ot^lic^  oontraots  as  *>c:=^ 
interpretation:"  i?«MAaio  v.  MiMo^Mri    -ST.  AT.  J^-.  ^  M.  Jr^^^ 
6ao;  23  Am.  St  Rep.  904,  holding  tlxal;  sa    ux^quali&ed  Ln^ 
or  damage  by  fire  covers  injury   by  esrplosioiiL  caused  by  :* 
case  is  cited  and  approved  in  Hcm^    ^rut.    C^-  v.    GwaOm^s^, 
where  the  holding  was  that  where   &    i>olioy  issxied  to  a  wa.:k 
interest  in  goods  on  storage  provi<le<l    tJ«&1>   euch  goods  sl:^^^^ 
insured,  and  tiiey  were  so  separately    ixusujrecl   by  the  o^w-r^^^ 
company,  the  latter  company  oould     not    «iiforco   oontrifc^^^ 
former.  ^^ 

But  it  is  said,  in  Co-operatioe  JO,  -^  «t'ra  v-    je:<?/for*,  63  Mi^^  ^ 
impossible  to  resist  the  conclDsion,   ija    i>e»-iasixxg^  the  cases,   -f^^^'' 
order  to  avoid  ^x^posed  hardships    in     ttiis  olass  of  suits,  y^  "^^-^ 
to  adopt  other  rules  than  those   a,i>p>lioa'Tfc>l«    *o    ordinaiy  c^^^'^ 
^erenoe  we  can  recognize  no  8oiixi.cl  j>x^nciple».      ^^°t'^ot;-^^'*i. 
neither  mala  prohibita  nor  maia  in  «^,  »ncl    -wrbeii    entered  i^^      ^;. 
im,  are  to  be  regulated  and  determined    by    the  «anj^^^i^^^^ 
ordinary  agreemwits,  with  neitber     nmome     nox-    less  favo^.        ^^^^ 
ordinary  oases."  ^^^^"^^  ^T^-^  1 

There  is  unquestionably  a  tendienoy  in   Amerioan  Jurig  ^^^^^^  *i 

^  PoKcy  Uberally  in  favor  of  tbe  a»»nr©a.       Cases  enujj    >^^  ^^     ie 

*»trine  are  extremely  numerouB-        Xt     ^wrill    l>e    found,  f^^^^-^^^ 
»cent  CM  of  Schu&^mann  v.  Dwe/lir^^  JiTi^Mss^  Trut.  Co.,  l^i  j^  ^  :^.^^^ 

St.  Rep.  377,  coupled  with  the  startement,    however,  that    /*-^^^^ 
»ot  make  a  new  contract,  for    tbe     i>a*-tie«     €>t   ^^st^^^^     *  ^^^^^^-^^^PJe, 
^presaed."    This  favoring  of  tbe    asaurea    is   also  ioxj^^  ^^^^^ll  ^7- 

^^^  of  Georgia,  frc  Ins.  Co.  v.   B€Mrtl^tt^    PI    Virginia,  805..^        ^^;^-,^*^ucfci, 
^;  h^Ton  V.  Standard,  j-c.   Ins.    CTo.,    03    Ve^nnont,  49T;  *      ^^^^j*^     *^<ie; 

^..     xr^_.  »       *^^^^^         "^    very 

^'^J.  St. 
"»•  St. 


'^1 


i/li 


:'^  to 

this 


^.  ^ra»  V.  Siandardy  j-c.   Jf»«-    C7o-,    00     y«z«wi«,  4^.         -g^    ^ 
^3;  American  Accident  Co.    v.     Rcig^Mirt,     ©4    Kentucky,  '^^^^ 
%874;  IfcHxfy  V.  Inz.  Co.,  52  Obio  State,  12;  4P  Am.  St^^*==*^ 
^v.lfj/K„„l;gg  jlf^  j^  ^^j^  ^(j4^    l^aasaobasetts,  382;  4©  J]. 
Tliia  liberality  however  is  limitea  to   cases  ol  ambiguity  ^^ 
of  terms;  if  the  contract  is  siisceptible   of    two  construction, 
a^pted  which  is  the  mcxre  favorable  to  the  assured;  but  ie 
dear  and  unambiguous,   its    effect    cannot    be  destroyed     :^^^^ 
Travelen'  In,,   Co.   v.    X>tmZcip,     160    Illinois,    642;    62  Arfc^^^ 
German  Ins.  Co.  v.  Hayden^  21  Colorado^  127;  52  Am.  St.  :ft.,^^ 
r.  State  Ins.  Co.,  19  Oregon,  261  ;  20  Am.  St.  Rep.  809.     Tb^j^ 
fii*  «^«-i xi--  _^ 1_     -_i «^-    OB   «<  vacant,'*  "vacant  ^-^--^ 


the  construction  of  such    ^^raaes   as   •*  vacant,'*  "vacant  ^ 
"taking  poison,"  "good  "  Ca«  ^^  title),  "  external  and  visibi 

no   V.    Family  Fund  Soc.,  116  >^ 

4:05    (^suicide  not  a  "  violation  0 
Kraizenstein\.  West.    Aj^s^r.   Co..  HO  ^^^^^ork,  64  •,^  5  La 


wjwu,      on;.       Dec    aUMJ    x-n*»  #  **«*r      w .     --   -^ ^^ 

Lawyers'  Rep.  Annotatea,    ^05   Cs^icide  not  a 
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tated,790;  Burtkeiger  v.   iVTvt.  -Ace -  , ,  .     _    , 

Bep.  Annotated,  112  ;    May  0x1  Inanranoe,  sects.  174,  175,  U  q_ 


-^-  690;   , 

;^    St.  Rep. 

*be  m^ 

that  wi 

^  langua 

<ion8tru< 

^t.  Rep. 

;^   206;   W 

~~    cases  CO 

Vinoccu] 

^^Jiiry,"  « 

^^ork,  6 

^*:iainal  Ij 

^'^Rep. 

»     26  La 


20  INSUBANCE. 


Ho.  53.  — BobertKm  y.  Frendi.  —  Hotel. 


But  in  the  American  adjudications  there  is  discoverable  a  disposition  to 
accord  a  remarkable  degree  of  elasticity  to  some  apparently  very  rigid 
phrases  in  fire  policies,  a  less  degree  of  strictness  being  required  in  the 
construction  of  this  description  of  policy  than  in  marine  policies.  JoUy^s 
Adm'rs  v.  Baltimore  Eq.  Soc,  1  Harris  &  Gill  (Maryland),  295;  18  Am. 
Dec.  288. 

Several  examples  of  construction  may  usefully  be  given  here  in  illustra- 
tion of  the  different  tendencies  of  the  Courts  in  the  effectuation  of  the  policy. 
One  is  of  the  phrase  **  contained  in,"  as  commonly  used  in  fire  policies.  A 
policy  insured  furniture,  sewing-machine,  provisions,  and  family  wearing 
apparel,  <<  all  contained  in  "  a  certain  house.  The  insured  sustained  damage 
to  his  personal  apparel,  part  of  the  insured  apparel,  while  wearing  it  away 
from  the  premises  mentioned.  Held,  covered  by  the  policy.  Longueville  v. 
West,  Assur.  Co,,  51  Iowa,  553;  33  Am.  Rep.  146.  It  was  similarly  held  of 
"  mules  contained  in,"  &c.,  in  Holhrook  v.  St,  Paul  F.  ^  M,  Ins,  Co.y  25 
Minnesota,  229.  In  London  Sf  L,  F.  Ins,  Co,  v.  Graves,  —  Kentucky,  — ^ 
the  same  was  held  of  two  buggies  temporarily  removed  from  the  stable  for 
repairs.  The  Court  said :  "  An  examination  of  the  various  cases  referred  to 
by  counsel  leads  us  to  the  conclusion  that  the  words  '  contained  in '  must  be 
construed  with  reference  to  the  nature  of  the  property  to  which  they  are 
applied.  In  insurances  of  personal  property  which  is  generally  kept  in  one 
place,  and  whose  use  does  not  require  it  to  be  moved,  such  as  a  stock  of  mer- 
chandise in  a  store,  or  carriages  in  a  wareroom  for  sale,  the  location  is  an 
essential  element  of  the  risk,  and  is  generally  a  continuing  warranty ;  but  in 
insurance  on  property  whose  ordinary  use  requires  it  to  be  moved  from  place 
to  place,  the  presumption  is  that  they  are  in  use,  and  that  the  policy  is  issued 
in  reference  to  such  use.  In  the  first  class  of  cases  the  words  describing  the 
situation  are  regarded  as  a  warranty,  not  only  that  the  property  is  situated  as 
described,  but  that  it  will  so  continue.  In  the  latter  class  the  words  defining 
the  situation  are  words  of  description  and  of  warranty  only  so  far  that  the 
property  will  continue  to  be  in  the  place  of  deposit,  except  when  absent  for 
temporary  purposes  incident  to  its  ordinary  use  and  enjoyment."  So  in 
Everett  v.  Continental  Ins.  Co.,  21  Minnesota,  76,  the  policy  was  on  a  threshing- 
machine,  ^'  stored  in  bam,"  and  it  was  destroyed  while  in  a  field  where  it  had 
been  used,  and  it  was  held  to  be  covered.  So  of  a  sealskin  garment  insured 
as  '^  contained  in  "  a  dwelling-house,  and  burned  while  at  a  f urrier^s  shop  for 
repair.  Noyes  v.  N.  W.  Nat.  Ins.  Co.,  64  Wisconsin,  415;  54  Am.  Rep.  631. 
To  the  same  effect,  Niagara  F,  Ins.  Co.  v.  Elliott,  85  Virginia,  962 ;  17  Am. 
St.  Rep.  115,  a  case  of  vehicles  insured  as  contained  in  a  stable,  but  tempo- 
rarily out  at  repair.  So  of  live-stock  described  as  being  in  a  certain  barn, 
and  temporarily  removed:  De Graff  y.  Queen  Ins,  Co.,  88  Minnesota,  501; 
8  Am.  St.  Rep.  685,  the  Court  laying  down  the  rules  that  "any  reasonable 
doubt  as  to  meaning  must  be  resolved  in  favor  of  the  insured,"  and  the 
language  "  must  be  construed  with  reference  to  the  nature  of  the  policy  to 
which  it  is  applied." 

On  the  other  hand,  in  the  case  of  cars  and  engines  "  contained  in  "  a  car- 
house  and  an  engine-house,  it  was  held  that  they  were  not  covered  while 
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tunning  on  the  railway.     Annapolis,  ffc,  E.  Co.  v.  PresU,  ffc.  ofB.  F.  Ins.  Co., 
32  Maryland,  37 ;  3  Am.  Rep.  112.     And  in  case  of  vehicles  **  contained  in  "  a 
certain  building,  it  was  held  in  Bradbury  v.  Fire  Ins.  Ass*n  of  England,  80 
3Iaine,  396 ;  6  Am.  St.  Rep.  219,  that  they  were  not  covered  when  at  a  shop 
for  repairs.    So  it  was  held  of  a  horse  described  as  *'  contained  in  "  a  barn, 
but  killed  by  lightning  while  in  a  field  at  pasture.    Haws  v.  St.  Paul,  Sfc.  Ins. 
Co.,  130  Penn.  St.  113:  2  Lawyers'  Rep.  Annotated,  52  (one  Judge  dissent- 
ing).   In  case  of  insurance  on  a  harvesting-machine  *<  operating  in  the  grain 
fields  and  in  transit  from  place  to  place  in  connection  with  harvesting,"  it 
^sa  held  not  covered  while  at  a  blacksmith's  shop  for  repair.    Mawhinney  v. 
Southern  Ins,  Co.,  98  California,  184 ;  20  Lawyers'  Rep.  Annotated,  87.     In 
^Benton  v.  Farmer's  M.  F.  Ins.  Co.,  102   Michigan,  281 ;  26  Lawyers'  Rep. 
Annotated,  237,  it  was  held  that  insurance  on  the  ^contents"  of  a  build- 
ing did  not  cover  articles  after  removal  and  storage  elsewhere.    To  the  same 
purport,  English  v.  Franklin  Fire  Ins,  Co.,  55  Michigan,  273 ;  54  Am.  Rep. 
377;  Farmers*  M.  F.  Ass'n  v.  Kryder,  5  Indiana  Appeals,  430;  61  Am.  St. 
Bep.  285.    But  precisely  the  contrary  was  held  of  "contents,"  in  a  case  of 
insurance  on  smoked  meats  in  a  smoke-house,  and  removed  to  a  storage 
house  as  fast  as  smoked.     Oraybill  v.  Penn.,  (fc.  Ass'n.,  170  Penn.  St.  75; 
29  Lawyers'  Rep.  Annotated,  55;  50  Am.  St.  Rep.  747. 

The  word  '*  loss  "  or  **  fire,"  in  connection  with  a  limitation  of  the  time 
for  suing,  has  given  rise  to  extreme  laxity  of  construction  in  the  endeavor  to 
effectuate  the  contract  as  against  a  technical  and  unmeritorious  defence. 
Thus  in  Hay  v.  Star  F.  Ins.  Co.,  77  New  York,  235;  33  Am.  Rep.  607,  where 
the  policy  provided  that  '<  no  action  for  the  recovery  of  any  claim  by  virtue 
of  this  policy  shall  be  sustainable  unless  commenced  within  twelve  months 
next  after  the  loss  shall  occur,"  and  it  was  held  that  this  meant  not  the  time 
when  the  property  Vas  actuaUy  destroyed,  but  when  the  loss  became  due  and 
payable.  The  contrary  construction,  said  the  Court,  "would  in  all  cases 
restrict  the  time  fixed  for  an  indefinite  period,  and  in  some  cases  deprive  a 
party  of  a  right  to  bring  an  action  at  all,  which  is  absurd,  and  an  absurd 
result  should  never  be  reached  by  construction"  (one  Judge  dissented). 
This  doctrine  is  reiterated  in  Sleen  v.  Niagara  F.  Ins.  Co.,  89  New  York,  315 ; 
42  Am.  Rep.  297,  and  is  found  in  Chandler  v.  St.  Paul  F.  §•  M.  Ins.  Co.,  21 
Minnesota,  85;  18  Am.  Rep.  385;  Killips  v.  Putnam  F.  Ins.  Co.,  28  Wiscon- 
sin,  472;  9  Am.  Rep.  506  {obiter)',  Spare  v.  Home  Af.  Ins.  Co.,  17  Federal 
Reporter,  568;  Ellis  v.  CouncU  Bluffs  Ins.  Co.,  64  Iowa,  507;  German  Ins. 
Co.  V.  Fairbank,  32  Nebraska,  750;  39  Am.  St.  Rep.  459;  Murdock  v.  Frank- 
lin Ins.  Co.,  33  West  Virginia,  407;  7  Lawyers'  Rep.  Annotated,  572;  Case  v. 
Ins.  Co.,  83  California,  473. 

On  the  other  hand,  many  Courts  construe  this  phrase  as  meaning  the  day 
of  the  fire.  Chambers  v.  Atlas  Ins.  Co.,  51  Connecticut,  17;  50  Am.  Rep.  1 ; 
Johnson  V.  Humboldt  Ins.  Co.,  91  Illinois,  92;  33  Am.  Rep.  47  (<< occur"  does 
not  mean  "  accrue  ") ;  Merchants*  Mut.  Ins.  Co.  v.  Lacroiz,  35  Texas,  249 ;  14 
Am.  Rep.  370  ("date  of  loss") ;  Fullam  v.  N.  Y.  U.  Ins.  Co.,  7  Gray  (Mass.), 
61;  06  Am.  Dec.  462;  State  Ins.  Co.  v.  Meesman,  2  Washington,  459  ;  26  Am. 
St.  Rep.  870  (** fire  shall  have  occurred")  ;  Hart  v.  Citizens'  Ins.  Co.,  86  Wis- 
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condin,  77;  S9  Am.  St.  Kep.  877;  21  I^wyen'  Rep.  Annotated,  743;  Oia8$ 
v.  Walker^  66  Missonri,  82;  Virgfinia  F.  Sf  M.  hi$.  Co.  ▼.  WelU,  88  Virginia, 
786 ;  Peoria  S.  R.  Co.  ▼.  Canada  F.  jr  M.  Iru.  Co.,  12  Ontario  Appeals,  418; 
TraveUr^t  Ins.  Co.  v.  California  Ins.  Co^  1  North  Dakota,  151 ;  8  Lawyers' 
Rep.  Annotated,  769 ;  Sckroeder  y.  Keystone  Ins,  Co.,  2  Philadelphia  (Penn.) 
286.  In  the  Hart  case,  cited  above,  the  Court  observed:  "  It  seems  apparent 
tliat  it  can  hardly  be  said  that  the  great  weight  of  authority  is  on  either  side. 
It  is  a  case  where  there  are  two  directly  opposing  lines  of  authorities,  both 
very  respectable  in  numbers  and  weight."  See  also  McFarland  y.  Railway, 
ffc.  Assoc,  —  Wyoming,  — ;  27  Lawyers*  Rep.  Annotated,  48  ("the  date 
of  the  happening  of  the  alleged  injury  "). 

The  United  States  Supreme  Court  was  equally  divided  in  opinion  on  the 
question  in  Steel  v.  Phcenix  Ins.  Co.  (not  officially  reported),  affirming  the 
decision  in  51  Federal  Reporter,  715,  which  laid  down  the  New  York  doctrine 
(one  Judge  dissenting). 

A  similar  and  very  noteworthy  exercise  of  the  office  of  construction  is 
observable  in  the  American  decisions  respecting  the  word  "suicide,'*  and 
seemingly  equivalent  phrases,  such  as  "  die  by  his  own  hands,"  and  "  take 
his  own  life,*'  in  life  policies.  This  subject  is  accorded  an  independent 
chapter  in  May  on  Insurance.  This  excellent  writer  says  (sect.  807) :  "  The 
Courts  seem  to  delight  in  its  discussion.  There  seems  to  be  about  this  ques- 
tion a  fascination  which  the  judicial  mind  is  unable  to  resist;  and  whenever 
the  question  presents  itself,  whether  in  the  Courts  of  Westminster  Hall,  or 
those  of  our  western  wildemess,  it  has  given  rise  to  so  many  and  such  inter- 
esting opinions  as  to  have  secured  for  the  student^  if  not  relief  from  his  per- 
plexing doubts,  at  all  events  recreation  and  instruction  while  he  is  devoting 
himself  diligently  to  inquiries  which  he  hopes  may  result  in  such  relief." 

There  is  probably  no  difference  of  opinion  in  regard  to  an  accidental  and 
unintentional  death  by  one's  own  hand,  such  a  death  not  being  regarded  as 
within  the  phrases  in  question.     So  of  taking  poison  by  mistft^^  ^  ^'^  ^^^ 
draught  of  medicine.     Pollock  v.  U.  S.  Ai.  A.  Assoc.,  102  F®^^'  ^*®*®'  ^^l 
48  Am.  Rep.  204;  Keels  v.  Mui.  Res.  F.  Assoc.,  29  FedetfX  ^"^^^^  iw'; 
Northwestern' M.  L.  Ins.  Co.  v.  HazeleU,  105  Indiana,  212  ;   gS  ^^^pW^WI 
EquU.  L.  Assur.  Soc.  v.  Paierson,  41  Georgia,  888;  5  Am,  B/^?'     r^ut  w  tY» 
V.  Universal  L.  Ins.  Co.,  85  New  York,  317;  89  Am.  Rep^   ^p*     Vs!c6^V«^,«a 
Pollock  Case,  supra,  where  death  «  by  the  taking  of  poisotx  ^  ^^  ^    cice^^oa. 
involuntary  taking  by  mistake  was  held  to  come   w\*v,        ^^^^^^^^^^-^ 


CWra;  Travelers'  Ins.  Co.  v.  Dunlap,  160  Illinois,  642  ;  5o    ^       *  ^  '^^'^  ^^ 
See  also  Paul  v.  TravelenT  Ins.  Co.,  112  New  York/ aC  -^t^'^>^ 
Annotated,  443;  8  Am.  St.  Rep.  758.  *         ^  >   ^  .  ^ettfi^"^*  ^^" 

But  as  to  self-killing  by  an  insane  person  there  hjta  v^  ^^  ^"^^f^ 

ference  of  opinion.     Some  Courts  have  held  if  the  W  ^^ftx  -s/f^^        ^..Iw.Co. 
and  consequences  of  the  act,  he  is  responsible  theref ^     ^^^^^  \^A    A^      ^'  ^^ 
V.  Daviess*  ^ar,  87  Kentucky,  541  (in  St.  Loui^  j^^        ^Xt^tify^/^^    ^X\ 
6  Bush,  268,  the  same  Court  was  equally  divide^       '     t»^     C*-  :0  n      ^  >*'  ^  r 
illa»s.  M.  L.  Ins.  Co.,  102  Massachusetts,  227;    ^   ^    ^W  *^-      /./  ^  <' 
Union  M.  L.  Ins.  Co.,  9  Blatchford  (U.  S.  Cuxs.  q»^  >^'^       ^^\xy  ^ 
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/u.  Co,f  4  AUfln  (Maas.),  96^  tlie  most  ezkaostlTe  treatment  on  this  side  of 
tite  disctusion. 

Otker  Courts  have  held  that  if  hia  reasoning  faculties  are  so  far  impaized 
that  he  cannot  understand  the  mora]  character,  and  the  nature,  character, 
sod  effect  of  the  act,  or  if  he  is  impelled  by  an  insane  impnlse  which  he  has 
no  abilify  to  resist,  he  is  not  reqwnsiblew    Life  Im.  Co.  v.  Terry^  15  Wallace 
(U-  S.  Sup.  Ct),  580 ;  Manhattan  L.  Itis.  Co.  v.  Braughtonj  109  United  States, 
121;  Aeeident  Im.  Co.  ▼.  Crtmdal,  120  ibid.  631 ;  ConneetictU  M,  L,  Ins.  Co. 
^'  Akent,  150  United  States,  408 ;  Breasted  y.  Fanners'  Loan  fr  T.  Co.,  4  Hill 
(New  York),  73 ;   59  Am.  Dee.  482 ;  8  New  York,  299  (three  Judges  dia- 
wsting);  Van  Zandt  v.  Ins.  Co.,  55  New  York,  169;   14  Am.  Rep.  215,- 
Bmtabrook  v.  Union  M.  L.  Ins.  Co.y  54  Maine,  224;  89  Am.  Dec.  743  (one 
iwdufgb  dissenting) ;  Phadenkauer  t.  Germunia  L,  Ins.  Co.,  7  Helskell  (Tennes- 
«ee),  5(77;  19  Am.  Rep.  638 ;  PMUips  t.  Lovds.  Eq.  L.  Ins.  Co,,  26  Louisiana 
Annua],  404;   21  Am.  Rep.  549;    Connecticut  MtU.  L.  Ins.  Co.  v.    Groom, 
86  Penn.  State,  92 ;  27  Am.  Rep.  689 ;  SiAtdtz  r.  Ins.  Co.,  40  Ohio  State,  217 ; 
48  Am.  Rep.  676 :  *^  In  this  country  the  conflict  between  the  authorities  is 
utterly  irreecmcilable.    The  decided  preponderance  however  favors  the  gen- 
eral rule  and  rejects  the  English  doctrine  '*  of  BorradaUe  v.  Hunter,  5  M.  &  G. 
689;  Merria  v.  Cotton  States  L.  Im.  Co.,  55  Georgia,  103;  John  Hancock 
M.  L.  Ins.  Co,  y.  Moore,  34  Michigan,  41 ;  Scheffer  v.  Nat.  L.  Ins.  Co ,  25 
Minnesota,  534;  Hathawafs  Adm*r.  r.  Nat.  L.  Ins.  Co.,  48  Vermont,  335; 
Kmdterbocter  L.  Ins.  Co.  v.  Peters,  42  Maryland,  414;  Blackstone  v.  Standard, 
ire.  Ins.  Co.j74t  Michigan,  592;  3  lawyers'  Rep.  Annotated,  486;  Mut.  L. 
Ins.  Co.  y.  Waiden,  00  Texas,  000;  26  S.  W.  Rep.  1012. 

It  haa  been  held  however  in  Van  Zandt  y.  Mut.  Ben.  L.  Ins.  Co.,  55  New 
Yoik,  169;  14  Am.  Rep.  215,  that  the  assured  died  ''by  his  own  hand,"  if 
he  Toluntarily  and  intentionally  took  his  own  life,  although  deprived  by 
mental  disease  of  the  capacity  to  appreciate  the  moral  quality  of  the  act. 
Distinguishing  and  criticising  Breasted  y.  Farmers^  L.  {r  T.  Co,  and  Mut,  L. 
Ins.  Co.  y.  Terry,  supra,  and  pointing  out  that  they  do  not  overrule  BorradaUe 
y.  Hunter.  See  also  Adkins  v.  Columbia  L.  Ins,  Co,  70  Missouri,  27 ;  35  Am. 
Bap.  410.  These  cases  in  effect  hold  that  nothing  short  of  an  irresistible 
msane  impalse  will  take  the  act  out  of  the  category  of  voluntary  acts. 

On  this  question  reference  may  usefully  be  made  to  a  note,  59  Am. 
Dee.  487. 

One  of  the  most  Interesting  examples  of  liberal  construction  is  to  be  found 
in  Shesmon  v.  Paeijie  Mut.  L.  Ins.  Co.,  77  Wisconsin,  618;  9  Lawyers'  Rep. 
Annotated,  685 ;  20  Am.  St.  Rep.  151,  where  it  is  held  that  there  is  a  "  loss 
of  two  entire  feet "  when  the  person  is  deprived  by  paralysis  of  the  use  of  his 
feet  by  means  of  an  accidental  pistol  wound  in  his  back,  notwithstanding 
they  are  not  amputated.  So  ^  total  and  permanent  loss  of  the  sight  of  both 
eyes"  is  suffeted  by  the  loss  of  the  sight  of  the  only  eye  the  insured  had, 
when  this  was  known  to  the  insurer.  Humphreys  v.  Nat.  Ben.  Assoc,,  139 
fenn.  St  264 ;  11  Lawyers'  Rep.  Annotated,  564.  But  there  is  not  a  <'  loss  of 
a  foot,**  where  the  foot  is  not  even  injured,  and  can  be  used  when  the  person 
wears  a  plaster  jacket  to  prevent  an  injury  in  another  part  of  his  body  from 
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affecting  the  use  of  his  foot.  Stever  v.  Peoples*  M.  Ace.  Ina.y  Assoc.  150 
Pexrn.  State,  132 ;  16  Lawyers'  Rep.  Annotated,  446.  Whether  loss  of  three 
fingers  is  an  **  entire  loss  of  hand  "  is  a  question  of  fact.  Lord  v.  Am,,  jrc. 
Ac,  Ass'n,  89  Wisconsin,  19;  46  Am.  St.  Rep.  815. 

But  the  Court  was  not  imaginative  enough  to  construe  a  person  who  habit- 
ually slept  in  a  mill  at  night  to  be  a  **  watchman."  Brooks  y.  Standard  F. 
Ins.  Co,y  11  Missouri  Appeals,  349. 

In  one  of  the  most  scholarly  and  interesting  opinions  in  the  American 
reports,  the  Court  of  Appeals  of  New  York  held  that  damage  by  lightning, 
not  attended  by  ignition  or  combustion,  was  not  damage  by  "  fire."  Babcock 
y.  Mont.  Co.  M.  Ins.  Co.,  4  New  York,  326.  So  held  also  in  Kenniston  v.  Mer. 
M.  Ins.  Co.,  14  New  Hampshire,  341 ;  40  Am.  Dec  193.  The  Court  quoted 
from  Job,  Seneca,  Milton,  Spenser,  Pope,  and  Byron.  But  damage  by  water 
used  in  extinguishing  fire  is  damage  by  *'  fire."     Wiiherell  v.  Marine  Ins.  Co.^ 

49  Maine,  200;  Hillier  v.  Allegheny  Co.  M.  Ins.  Co.,  3  Penn.  State,  470; 
45  Am.  Dec.  656;  Thompson  v.  Montreal  Ins.  Co.,  6  Upper  Canada  Q.  B.  319. 

50  of  destruction  by  explosion  of  gunpowder  by  order  of  public  authorities 
to  arrest  a  conflagration.  City  F.  Ins.  Co.  v.  Corlies,  21  Wendell  (N.  Y.), 
367 ;  34  Am.  Dec.  258. 

The  cases  involving  the  construction  of  the  words  **  vacant "  and  "  unocca- 
pied  "  are  legion,  and  generally  this  question  is  regarded  as  one  of  fact.  To 
illustrate  the  liberality  of  the  Courts,  we  may  refer  to  Whitney  v.  Bl€u:k  River 
Ins.  Co.,  72  New  York,  117  ;  28  Am.  Rep.  116,  where  it  was  held  that  a 
saw-mill  was  not  "  vacant  and  unoccupied  "  when  the  use  of  the  mill  was  tem- 
porarily discontinued  on  account  of  low  water,  lack  of  custom,  or  derange- 
ment of  machinery.  The  Court  cite  a  church,  a  schoolhouse,  and  a  cider-mill 
as  analogous  instances.  But  a  house  must  be  used  for  lodging  as  well  as  for 
eating,  and  a  bam  for  something  more  than  storing  hay  and  tools.  Ashworth 
y.  Builders*  M.  F.  Ins.  Co.j  112  Massachusetts,  422.  A  policy  on  a  manufao- 
tory,  conditional  to  be  void  if  the  premises  remain  unoccupied  for  thirty  days, 
or  '<  cease  to  be  operated,"  is  not  avoided  by  a  cessation  for  eleven  days  on 
account  of  yellow  fever.  Pom  v.  Western  Assur.  Co.,  7  Lea  (Tennessee),  704; 
40  Am.  Rep.  68.  In  Kimball  v.  Monarch  Ins.  Co.,  70  Iowa,  514,  a  hog-house 
was  insured,  on  condition  that  the  policy  should  be  void  if  the  premises 
"  became  vacated  by  the  removal  of  the  owner  or  occupant."  It  was  held 
that  this  did  not  embrace  the  case  of  the  absence  of  the  hogs  and  the  disuse 
of  the  building  for  the  purpose  of  sheltering  them,  but  was  limited  strictly  to 
the  case  of  an  absence  of  the  human  beings  in  care  of  the  premises  and  their 
contents. 

As  an  illustration  of  the  dealing  of  the  Courts  with  the  phrases  ^*  storing  *' 
and  "keeping,"  reference  is  made  to  Williams  v.  Firemen* s  F.  Ins.  Co., 
54  New  York,  569;  13  Am.  Rep.  620.  The  policy  prohibited  storing  or 
keeping  of  petroleum.  The  assured  had  been  a  soldier  in  the  late  Civil  War, 
and  by  reason  of  a  gunshot  wound  had  contracted  a  cutaneous  disorder, 
which  he  treated  by  applying  petroleum.  For  this  purpose  he  kept  a  few 
quarts  on  the  premises.  Held,  not  a  "  storing  or  keeping."  The  Court  rather 
jocularly  observed  that  it  was  no  more  such  storing  or  keeping  than  if  he  had 
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^x^^mA^"* 

saturated  his  shirt  and  drawers  with  it,  or  "  taken  a  q>iaiitity  i^^^AVo^'^o     .    ^ 
like  purpose."     The  present  writer  observed  on  this  case,  in  ^^ ^^-ovift"^^*^ 


Journal,  p.  37 :  "  Any  other  decision  would  have  \>een  an  unget^-^V       ,^^0^^*^  ^^^ 


for  the  sufferings  of  the  plaintiff  in  the  cause  of  Kis  conntry,  sX^^^^l  —  otv*   ^^  ^ 
ate  to  retard  enlistments  in  the  event  of  anotlier  unboly  t^^^^^'^^^I^^s  covwiltj, 


once  be  adjudged  that  a  man  must  not  only  bleed  bnt  itch  f <^^  ^_^  q«  YiVjVt^g 
unallayed  by  emollients  of  an  inflammable  nature,  or  rnn  the  i"^^"  ^  .  j.^««(v^ 
his  property  destroyed  by  fire  without  the  po'wer  of  enforcing   k*^*-^^  v    A    m 

and  our  liberties  are  no  longer  secure."    In  like  manner  benzine      *— ^^*-"    ^ 
may  be  kept  on  the  premises  for  cleansing   machinery  :    Mear^        ^^^—    iiumoo 
Ins.    Co.,  92  Penn.  State,  15;  87  Am.    Rep.   647;   or   kept  fo3C-  Xiibricating 

machinery:    CaHin  v.    Western   Asaur.     Go.^    57    Maryland,    ^IM^  .^S    5    40  Am. 
Rep.  440. 

The  phrase  "external,  violent,  and  accidental  means,"  in  acci^^t^^zaat  policies, 
has  been  liberally  interpreted  to  cover  nxptnre  of  a  blood-vesa^ Jt  l^y  fright: 
McGlinchey  v.  Fidelity  Ins.  Co.,  80  Maine,  251;    6  Am.  St.  Re^z^.^  ^1^  gQ  (citing 

Frew  V.  Assurance  Co.,  6  H.  &  N.  845)  ;  ixxbaUng  illuminatmg  ^g^;^^«s  i  Paul  v. 
Travelers*  Ins.  Co.,  112  New  York,  472  ;  8  A.ni.  St.  Rep.  758;  8  1^^  -%^^^^ers'  Rep. 
Annotated,  443;  drinking  poison:  Healey  v.  Mut.  Ace.  Ass  n^  ~3L -^^3  Illinois, 
556;  23  Am.  St.  Rep.  637;    9    Lawyers'    Uep.    Annotated,  37X  <:^3xting  the 

Frew  case) ;  inhaling  carbonic  acid  in  a  vvell :  Pickett  v.  Pac.  M.^  ^^f^,^^^  j^  Co., 
144  Penn.  State,  79;  27  Am.  St.  Rep.  618;  13  Lawyers'  Rep.  Anx^  ^^^  t^a^tied,  661; 
meat  lodging  in  the  windpix>e  :  A^m.  Ac.  Co.  v.  Reigart,  94  Ker^  -fc-^^j^^^-^  547. 
42  Am.  St.  Rep.  374;  21  Lawyers*  Rep.  Annotated,  651 ;  death  Vz*^^^^  zCree^ing: 
Norihuiest  C.  T.  Ass'nY.  London.  Ct.  ^  A.  Co.,  10  Manitoba,  537.  ir  ,^^^        ^^^  ^^ 

of  death  from  a  malignant  pnstnle   occasioned  by  the  bite  of  a.^^^.  ^^:»^8ect,  the 

Supreme  Ck)urt  of  New  York  tield  it  within  the  phrase  in  question  ^.^^  _  but  this 
was  reversed  on  appeal,  and  it  was  lield  a  «  disease  "  (two  Judges  ^^  ^  a=*ff=,entine)  • 
Bacon V.  U.  S.  Mut.  Ac.  Ass'n,  123  New  York,  304 ;  20  Am.  St.  Re^^^:^_  ^^^^  ^^^ 
80  in  StedmanY.  U.  S.  M.  Ac.  Ass'n,  123  New  York,  307;  9  Lc^-^b,^^  ::5?-ers'' Rep. 
Annotated,  617;  and  so  of  sunstroke:  Dozier  v.  FidelUy,  frc.  ,^— ^^  ^^  ^^ 
Menl  Reporter,  446  ;  13  Lawyers'  Rep.  Annotated,  114;  and  ^^^^  ^^  ^^^^  ^^ 
ttg^t  as  the  result  of  carrying  weights  while  feeble  :  Cobb  v.  ^^^y^^w^^^^^^^  ^  ^^ 
^M'n, 90  Georgia,  818.  Bnt  a  blow  of  a  pitchfork  in  the  bowels  ^  -T^roducinc^ 
Animation,  is  an  accident  and  not  a  disease.  I^orth  Am.  L.  S^  ^  ^^-  ^  ^^  ^« 
^.Burrou9fcj,69Penn.  State,  43;   8  Am.  Rep.  212. 

Tbe  word  "accident"  is  beld  to  comprehend  intentional  mj^^,^^^^^^  inflicted 
Catbird  person,  as  banging  by  a  mob  :  FtrielUy  fr  C  Co.  v.  John.^^  .^^^ 
^Pi,m;  30Uwyers'  Rep.  Annotated,  206 ;  -f^J^l^t.^^^^^^^^ 
Council,  frc.  V.  Garrigrj^^    104   Indiana,  133 ;  54  Am.  Rep^  298  •  ^S^-^  ^    v. 

fi^n««>  90  Tennessee,  256;     Bichards  v.  Travelers    Ins.  <^«-  »»  ^T- ^liiornia, 

^^•,  Hobinson  y.  U.  S.  M.  A.  Ass^r.,  68  Federal   Reporter,  825  .  ^^f^,  v, 

W  P.  Ass^n.  126   Missouri,   104;   30  Lawyers'  Rep.  An^r^,,^^,^^         ^^^ 
«'«clicra/l',  EiV.  v.  Travelera'  Ins.  Co,,  87  Kentucky,  ^^' 

^^^^  great  geographical  stretch  of  <«n«truction  wa«  indul ^ 
^•I««.  Co.  12  West  Virginia,   116;    29  Am.  Rep.  4o2,  where  C:s-^^^  :^  J^sba^c 
V*^?a^\e  water  emptying  into  Red  River,  which  empties  into.  -fc>^e  V^^ 

^Wi^aaheld  a  "tributary  '*  of  the  Mississippi. 
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A  condition  against  **  sale  "  was  ooostraed  in  Hoffmrn  t.  JEtna  F,  ln$,  Co^ 
92  New  York,  405 ;  88  Am.  Dae.  837»  not  to  oorer  a  sate  by  one  of  the  ownen, 
oopartnera,  to  the  other;  and  in  Ifuunmee  Co,  r.  Gordon^  68  Texas,  144,  not 
to  cover  a  deed  for  the  purpose  of  enabling  the  grantor  to  effect  a  loan,  bnt 
which  was  not  effected,  and  was  not  intended  by  either  party  to  confer  title. 
In  Hathaway  v.  Suoe  Ins.  Co.^  64  lowa^  22&;  62  Am.  Bep.  488,  a  sale  by  one 
partner  to  another  is  held  a  **chaage  of  title  "  avoiding  the  policy;  and  so  it 
was  held  in  Keder  v.  Niagara  F,  Iru.  C^,  16  Wisconsin,  528 ;  but  the  great 
weight  of  authority  is  to  the  contraory  and  in  harmony  with  the  New  York 
doctrine.    See  note,  52  Am.  Rep.  443. 

In  Hoim  MuL  Im.  Co,  v.  Roe^  71  Wisconsin,  83,  a  pc^icy  covered  a  ^plan* 
ing-miU  boilding  and  addition,"  and  ^  machinery,  including  ihafting,  gear- 
ing," &c.,  '*  therein."  The  engine-room,  from  which  the  entire  motive  power 
was  furnished,  was  twenty-two  feet  distant  from  the  mill  building,  and  ecmnected 
with  a  shaft  for  the  transmission  of  power,  and  by  a  spout  through  which 
shavings  were  forced  into  the  engine-room.  A  roadway  passed  between  the 
buildings  under  the  shaft  and  spout.  There  was  no  other  ^  addition,"  and 
the  engine-room  was  held  to  be  covered  by  the  policy.  The  Court  did  not 
conceive  that  it  was  a  case  of  ambiguity.  In  Keeney  v.  Home  Ins.  Co.,  71 
New  York,  396 ;  27  Am.  Rep.  60,  the  policy  described  the  business  carried 
on  as  the  manufacture  of  batfi-tubs.  On  adjoining  premises  the  insured  con- 
ducted a  sawing  and  planing  mill,  and  the  shavings  from  the  latter  were 
carried  by  a  tube  to  feed  the  boiler-furnace  on  the  former.  This  was  held 
not  a  carrying  on  of  the  sawing  and  planing  business  on  the  insured 
premises. 

A  building  insured  as  a  dwelling-house  is  not  changed  in  character  by 
subsequent  use  as  a  boarding-house.  Planter^  Ins.  Co.  v.  Sorrels,  1  Baxter 
(Tennessee),  352 ;  25  Am.  Rep.  780.  A  warranty  of  occupancy  as  a  board- 
ing-house is  not  broken  by  occupancy  in  part  as  a  bar-room  and  billiard 
room.  Martin  r.  State  Ins.  Co.,  44  New  Jersey  Law,  485 ;  43  Am,  Rep.  307. 
A  warranty  of  occupancy  as  a  dwelling-house  does  not  exclude  the  idea  that 
the  premises  may  be  partly  occupied  as  a  stable.  Hannan  v.  WiUiamsburgK 
City  F.  Ins.  Co.,  81  Michigan,  556.  There  is  no  implied  agreement  that  an 
occupied  house  shall  remain  occupied,  and  a  policy  on  a  house  **  occupied  by 
a  tenant  for  dwelling  and  store,"  and  providing  that  it  should  become  void 
« if  any  change  be  made  as  to  tenants  or  occupancy,"  was  held  not  to  be 
avoided  by  its  becoming  vacant.  Somerset  County  M.  Itis.  Co.  v.  Usaw,  112 
Penn.  State,  80 ;  58  Am,  Rep.  307. 

Another  example  of  modem  relaxation  in  the  construction  of  insurance 
policies  in  favor  of  the  insured  is  found  in  the  interpretation  of  provisions 
for  warranties  and  of  implied  warranties.  Thus,  if  the  application  and 
policy  declare  that  the  answers  shall  be  deemed  warranties,  but  the  policy 
also  declares  that  nothing  but  fraud  or  intentional  misstatements  shall 
avoid  the  policy,  or  that  the  policy  will  be  contested  only  in  case  of  fraud,  the 
answers  will  be  deemed  mere  representations.  This  is  the  doctrine  of  Fitch  v. 
Am.  Pop.  L.  Ins.  Co.,  59  New  York,  557;  17  Am.  Rep.  372;  and  substan- 
tially of  Price  v.  Phcenix  M.  L.  Ins.  Co.^  17  Minnesota,  407;  10  Am.  Rep. 
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«™^  to  be  a  representation  and  n^*^^""**"  *>*  **>«  •esured^ 
»««"«.  or  the  contact  ^^a^n^  *  «*^*^^*y'  «  i'  »>«  »*  alX 
Object*  or  be  otherwise  reS^^,        *'^***^«*«'y  provisions  r^J^ 
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«»  wntract,  its  effect  mav  hT^riV*"**  *""  **>"»• »"  ««»ted  b.^     ^ 
•PPlication.  including  ST/q^J^f^'^^  ^  **'*"'  parts  of  the  p^J^ 
r«^. «  often  n«,^^J^''^!?*»'f  *"d  answers.  «,  that  the  a^^ 
"""fterial  facts,  rtatS^  al!^^*****  ^i"  be  construed  not  to  be  ^^ 
f»«^"«  boneet  belief  irtheirt^^*'"''*'^  **"'  '**•»«  »  warrai^t-^ 
»  good  faith.    The  8ta«l»  ^'??'  —  *»''  '•*  '»**'•  ^'«^^  «»*  tt»^^ 
*''«««nte.  or  *nswe4    blLr*""*^^"  '''  ****  ^'^'^  **  thus  i^ 
»';«'  this  can  be  do^' J^iht'Jf  ^«*>?ly  -^  *»'  »«  thej  •«  materi^J 
Parties,  expressed  in  Z,^^^       ,^''"*«  '^^•»*»  **>  t*'*  «>««  it^ti 
.   "^yearly  adJudwY^^^  *''**  nnqualified  language  to t^ 

""tnied  in  such  a  man^l^;  *"**  ^'P****"^  °'  '""  insuran,^^ 
♦opolfcy-holdera    wl«!      !^  ^  operate  with  great  harshness         '^ 

%  L.  4  Eq.  n  W  ^  ^  fnder,on  v.  J^ite^aW,  4  H.  L.  C^* 
'"tieir  famili^*  K^„  •  *^  *  ^  ***  »uppose  that  they  had  m^ 
•»%w«i  nT^o^  ^  "suranoe  on  their  lives,  when,  in  poi^ 

•^lencyof Teuii^L      "!1"^  *^  "»«  P«t  quarter  of  a  cen^^ 
'kee»ib«;„Hl^^        ****^  increasingly  rigid  and  technical  o^ 

«"'i«tT;tiS^""  ^^  **  "«^*'y  »'  o"^  earlier  JurisJ;^^ 

'•Srf!l'4rSlnl*^?Ilr**^v'*'*^  doctrine  is  found  in  ^„r„^^^ 
My.  40  Illinois.  106.      The  insured  agreed  to  keep  a  cert^^ 
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buckets  on  the  premises,  a  flax-mill,  always  filled  with  water.  The  Court 
held  that  this  did  not  mean  that  the  buckets  should  be  so  kept  filled  with 
water  in  freezing  weather,  no  fires  being  allowed  on  the  premises. 

On  this  subject  may  be  found  an  amusing  commentary  in  the  index  to 
May  on  Insurance,  as  follows :  "  Warranty  —  not  favored  —  Courts  lean  to 
make  statements  representations,  162  (and  they  ought  to  lean  a  little  harder 
than  some  of  them  do)." 

There  is  some  conflict  as  to  keeping  a  watchman.  We  have  referred  to 
Ripley  v.  JStna  F.  Ins.  Co.,  30  New  York,  136;  86  Am.  Dec.  362,  holding 
that  the  words  '*  there  is  a  watchman  nights,"  imply  that  he  is  on  the  premises 
Saturday  and  Sunday  nights  all  night.  This  is  the  doctrine  also  of  GUnddU 
Woolen  Co.  v.  Protection  Ins.  Co.,  21  Connecticut,  19.  In  Massachusetts  the 
question  was  left  to  the  jury  whether  a  <*good  watch"  included  one  on 
Sundays.  Parker  v.  Bridgeport  Ins.  Co.y  10  Gray,  302.  But  in  Massachusetts 
it  is  held  that  the  watchman  need  not  be  present  constantly,  but  only  when 
persons  of  ordinary  care  and  skill  in  the  like  business  employ  one.  Houghton  v. 
Manuf.  Ins.  Co.,  8  Metcalf,  122 ;  Crocker  v.  People's  M.  Ins.  Co.,  8  Cushing,  79. 
But  he  must  be  in  the  habit  of  keeping  awake.  Sleeping  habitually  in  the  mill 
does  not  constitute  one  a  watchman.  Brooks  v.  Standard  F.  Ins.  Co.,  11 
Missouri  Appeals,  349.  At  all  events  a  dog  is  not  a  "  watchman,'*  although 
he  <*had  the  whole  range  of  the  building  on  the  inside,  and  was  accus- 
tomed to  bark  loudly  when  any  stranger  approached  said  building."  Trojan 
Mining  Co.  v.  Firemen^s  Ins.  Co.,  67  California,  27.  He  might  answer  as  to 
burglars,  but  he  was  not  a  "  fire-dog." 

A  policy  on  drugs  and  medicines  prohibited  the  keeping  of  *•  gunpowder, 
fireworks,  saltpetre,"  &c.  Held,  that  saltpetre  could  be  kept  as  a  drug. 
Collins  V.  Farmville  Ins.  §•  B.  Co.,  79  North  Carolina,  279 ;  28  Am.  Rep.  322. 

A  city  ordinance  prohibited  the  repair  or  reconstruction  of  wooden  build- 
ings, within  specified  limits,  which  had  been  injured  by  fire  to  the  extent  of 
one-third  of  their  value.  An  insured  building  was  partly  destroyed  by  fire, 
and  the  Common  Council  refused  leave  to  repair  it.  Held,  a  "  total  loss." 
Hamburg-Bremen  F.  Ins.  Co.  v.  Garlington,  66  Texas,  103 ;  59  Am.  Rep.  613. 

Insanity  is  "sickness."  McCuUough  v.  Expressmen^ s  M.  B.  Ass'n,  133 
Penn.  State,  142 ;  7  Lawyers*  Rep.  Annotated,  210,  citing  Burton  v.  Eyden^ 
L.  R.  8  Q.  B.  295. 

In  Broadtcater  v.  Lion  F.  Ins.  Co.,  34  Minnesota,  465,  the  premises  insured 
stood  on  lands  of  the  United  States,  used  as  a  fort,  and  were  insured  as 
"store,"  "officers'  and  soldiers'  clubs,"  &c.,  "at  Fort  Maginnis,  Meagher 
County,  M.  T.,"  consisting  of  a  post-trader's  premises,  and  this  description 
was  held  to  convey  notice  to  the  company  that  the  insured  did  not  own  the 
land,  and  thus  to  avoid  the  effect  of  a  provision  that  the  policy  should  be  void 
if  the  building  stood  "  on  ground  not  owned  in  fee  simple  by  the  assured." 

The  term  "  family  "  may  cover  a  case  where  the  insured  and  the  beneficiary 
were  respectively  an  old  man  and  a  young  woman,  not  related  to  him,  but 
who  had  lived  many  years  in  the  same  house  in  the  quasi  relation  of  father 
and  daughter.  Carmichael  v.  Northwestern  Ben.  Ass*n,  51  Michigan,  494: 
"an  expression  of  great  flexibility.     It  is  applied  in  many  ways.    It  may 
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mean  the  husband  and  wife,  having  no  children  and  living  alone  together, 
or  it  may  mean  children,  or  wife  and  children,  or  blood  relatives,  or  any 
group  constitnting  a  distinct  domestic  or  social  body.  It  is  often  used  to 
denote  a  small  select  corps  attached  to  an  army  chief,  and  has  even  been 
extended  to  whole*  sects,  as  in  the  case  of  the  Shakers  "  (or  "  the  family  of 
Christ.")  So  on  a  question  of  occupancy,  it  may  consist  of  two  male  servants 
Md  employees  of  the  insured,  staying  in  the  house,  taking  their  meals  at  an 
adjacent  hotel,  and  working  about  the  premises.  Poor  v.  Hudson  Ins,  Co,, 
2  Federal  Reporter,  482.  But  the  Court  could  not  work  itself  up  to  the 
opinion  that  fireworks  were  "family  groceries."  Georgia  H,  Ins,  Co,  v, 
Jacobs,  56  Texas,  366. 

Near-sightedness  has  been  held  not  to  be  a  "  bodily  infirmity,"     CoUen  v. 
FidelUy  J-  C.  Co.,  41  Federal  Reporter,  506, 

In  Gerhauser  v.  North  B.  ff  M.  Ins.  Co,,  7  Nevada,  178,  it  was  held  that  a 
building  was  not  misdescribed  as  "  brick  '*  where,  on  account  of  the  settling 
of  one  of  its  brick  walls,  it  had  been  found  necessary  to  replace  it  temporarily 
with  wood,  and  it  was  insured  while  in  that  condition.  The  Court  said :  "  We. 
think  the  description  was  inserted,  not  by  way  of  warranty,  but  to  identify 
the  premises.  If  on  the  face  of  the  writing  there  is  room  for  construction 
or  doubt,  the  benefit  of  the  doubt  must  be  given  to  the  assured.  It  has  been 
well  said  that  such  clauses  in  a  policy  should  be  so  framed  that  he  who  runs  can 
read ;  that  as  such  contracts  are  often  entered  into  with  men  in  humble  con- 
ditions of  life,  who  can  but  ill  understand  them,  it  is  clear  that  they  ought  not 
to  be  so  framed  as  to  perplex  Courts  and  lawyers,  and  so  that  no  prudent  man 
can  enter  into  one  without  an  attorney  at  his  elbow  to  tell  him  what  the  true 
construction  of  the  document  is.  And  if  a  warranty,  it  has  not  been  proven 
untrue.  In  common  parlance,  this  was  a  *  brick  building,'  and  we  must  give 
to  the  language  that  meaning  which  plain  and  unlettered  men  usually  attach 
to  it." 

In  respect  to  the  phrase  "  other  insurance,*'  in  clauses  of  forfeiture,  there 
is  a  notable  conflict  of  opinion.  Some  Courts  hold  that  the  condition  is  not 
broken  by  procuring  other  insurance  in  itself  invalid  for  any  reason,  as  for 
example,  on  account  of  other  insurance,  and  other  Courts  hold  the  contrary. 
Holding  former  opinion,  see  Jersey  City  F.  Ins,  Co.  v.  Nicholj  35  New  Jersey 
Equity,  291 ;  40  Am.  Rep.  625 ;  Firemen's  Ins,  Co,  v.  Holt,  35  Ohio  State, 
189;  35  Am.  Rep.  601 ;  Thomas  v.  Builders'  Ins.  Co,,  119  Massachusetts,  121 ; 
20  Am.  Rep.  817;  Lindley  v.  Union  Ins,  Co.,  65  Maine,  368;  20  Am.  Rep.  701; 
Gee  V.  Cheshire  Co,  Ins.  Co,,  55  New  Hampshire,  65 ;  20  Am.  Rep.  171 ;  Suther- 
land V.  Old  D.  Ins.  Co.,  31  Grattan  (Virginia),  176 ;  Rising  Sun  Ins.  Co.  v. 
Slaughter,  20  Indiana,  520;  Sweeting  y.  M.  F.  Ins.  Co.,  83  Maryland,  63;  32 
Lawyer's  Rep.  Annotated,  570 ;  Stacey  v.  Franklin  F,  Ins.  Co.,  2  Watta  & 
Sergeant  (Penn.),  506;  Obermeyer  v.  Globe  M.  Ins.  Co.,  48  Missouri,  573; 
Copeiand  v.  Phcenix  Ins.  Co.,  96  Alabama,  615 ;  38  Am.  St.  Rep,  134.  Holding 
the  latter  view :  Landers  v.  Watertown  F.  Ins.  Co.,  86  New  York,  414 ;  40  Am. 
Rep.  554;  Somerfield  v.  State  Ins.  Co.,  8  Lea  (Tennessee),  547;  41  Am,  Rep. 
662 ;  Funke  v,  Minnesota  F.  M.  F.  Ins.  Ass'n.,  29  Minnesota,  347 ;  43  Am,  Rep. 
216;  AUeny.  Mereh.  Ins.  Co.,  30  Louisiana  Annual,  1386;  31  Am.  Rep.  243; 
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Lackey  v.  Georgia  H.  In$,  Co.,  42  Georgia,  456;  CarperUerv.  Prov.  W.  Ins.  Co.y 
16  Peters  (U.  S.  Sup.  Ct.),  495;  Jacobs  y.  Eq.  Ins.  Co^  19  Upper  Canada  Q.  B. 
250 ;  Stecenson  v.  Phanix  Ins.  Co^  83  Kentucky,  7 ;  4  Am.  St.  Rep.  120 ;  Reed  v. 
Mqml.  F.  ^  M.  F.  Ins.  Co.,  17  Rhode  Island,  785;  18  Lawyers'  Rep.  Anno- 
tated, 496. 

Whether  the  death  of  the  insured  effects  a  '*  change  of  interest  '*  is  differ- 
ently held.  That  it  does,  is  the  decision  in  Sherwood  y.  Agricultural  Ins.  Co., 
73  New  Yoit,  447 ;  29  Am.  Rep.  180.  The  contrary  in  Richardson  's  Adm'r  v. 
German  Ins.  Co.,  89  Kentucky,  571 ;  8  Lawyers'  Rep.  Annotated,  800.  Such 
death  does  not  work  an  "alienation."  Burbank  v.  Rockingham  M.  F.  Ins. 
Co.,  24  New  Hampshire,  550 ;  57  Am.  Dec.  300. 

A  yery  singular  case  <3i  construction  has  arisen  in  actions  on  life  and  acci- 
dent policies,  which  provide  that  the  insurer  shall  be  permitted  "  to  examine 
the  body  "  of  the  deceased  insured,  to  ascertain  Uie  cause  of  death.  It  has 
been  held  that  if  the  insurer  has  been  afforded  an  opportunity  to  do  this  before 
the  interment,  he  cannot  insist  on  exhumation  of  the  body  for  that  purpose. 
Grangers'  Life  Ins.  Co.  y.  Brown,  57  Mississippi,  308;  34  Am.  Rep.  446; 
WehU  y.  U.  S.  M.  Ace.  Ass'n,  153  New  York,  116. 


No.  58.  — PELLY  v.  KOYAL  EXCHANGE  ASSURANCE 
COMPANY. 

(1757.) 

RULE. 

General  terms  describing  the  adventure  insured  are 
construed  to  include  all  such  acts  and  events  as  are  by 
usage  or  necessary  consequence  incidental  to  the  adventure. 

Pelly  v.  Royal  Exchange  Assurance  Company. 

Burr.  341-852. 

Insurance.  —  Ship  and  Furniture.  —  Loss  by  Fire  on  Shore. 

[841]  At  Canton  an  East  India  ship  stayed  to  dean  and  refit,  for  which  pur- 
pose all  the  sails  and  furniture  were  taken  oat  of  the  ship  and  put  into  a 
warehouse  huilt  for  them  on  a  sand-bank  in  the  river  there,  where  they  were 
accidentally  burnt ;  this  is  a  loss  within  the  words  and  meaning  of  a  policy  in- 
surance of  the  ship,  on  its  body,  tiickle,  appnrel,  &c.,  and  other  furniture,  against 
perils  of  the  sea,  &c.,  and  fire  (expressly),  to  any  ports  and  places  beyond  the 
Cape  of  G-ood  Hope  and  back  again  to  London. 

This  came  before  the  Court,  upon  a  case  reserved  on  a  trial  at 
Guildhall,  before  Lord  Mansfield,  where  a  verdict  was  found  for 
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the  plaintiff,  subject  to  the   opijoion  of   tlie  CJot 

tion  of  covenant  upoD  a  policy   of  xxisixraxice. 
Case.     The  plaintiff  being   pctx-t>-o^v«ri^eT  of  the 

East  India  ship,  then  lying  in  tiho  ITlkcuxies,  and  tx=>^ 

toGhina  and  back  again  to    ILiOxi.dlon,    ixiBured  it  o.'fc 

don,  to  any  ports  and  places   l>ey  oxidi    tlie   Cape  o£ 

back  to  London ;  free  from  airex&ge    imdeT  ten  p^:ar- 

body,  tackle,    apparel,  ordnctnoe^      xo-txndtion,    arti;j^;; 

other  furnitaxe  of  and  in  the  sctid     sliip  :   beginnix^^^ 

upon  the  said  ship,  &c.,  from  arxd     immediately  foX  JJ^ 

of  the  policy ;  and  so  to  continix^     and.    endure  uufc j  -j  '^'^^ii] 

with  all  her  ordnance,  tackle,     ax>piaxel,    &c.,  sh^ j^  ^  ^^^il^ 

above,  and  hath  there  moored  at  axiclior  twenty-fo        ^  ^T^^ 

safety.     And  it  shall  be  lawf txI     for  tlie  said  ship^     ^       ^^r^^ 

to  proceed  and  sail  to,  and    totxclx     and    stay  at  ai:^^^^:^:^^^^^^^ 

whateoever,  without  prejudice   tio   tlxis  assurance,        '^^    ^V->^         thi 

tioned  in  the  policy  are  the     common    perils;  ^^  ^^4^^^^^ 

men-of-war,  fire,  enemies,   pirat>os,    Ac  ,   &c. ,  an(J      "^^    ^"^^^ 

losses,  and  misfortunes,  &c-         TliO     pxemium  ^^^^:^  ^^^^ 

per  cent,  with  the  usual  abatement    of  two  per   ^        ^^         -^  .^   ^^ 

loss.  •        ^^^^:^^er 

The  ship  sailed,  &a,   arrivod    in    the  river  q.  ^^^^     ^.^^   & 

where  she  was  to  stay,  to  cleaxL    and    refit,  and  fo^^^  ^^^  ^  ^^ 

Upon  her  arrival  there,  the    eails,    yards,  taci^       ^^'^^^'^^    • 
appaiel,  and  other  furniture    x?irere,     by    the  capt^^^^-^X^^'^  ^ 
out  of  her,  and  put  into  a  warehouse   or  storehouj^^  "^  ^T^^^^a      • 


put  into  a  warehouse   ^r  «torenouj^  ^^      ^^3      .  - 

»ul,  built  for  that  purpose  on  a  saud-bank  or  si^^^  ,^^^  o,t3er  ^ 
in  the  said  river,  near  one  of  the  banks,  called  B^^^^^L  ^^led  a  b 
about  two  hundred  or  two  hundred  and  twenty  ^T^^  ^^^e=^^  ^^^*od,  i 
and  forty  or  fifty  yards  in  hreadth  ;  in  order  to  b^  ^^-  ^^  ^Saul  lei 
kept  dry,  and  preserved  till  the  ship  should  be  heej^  <^^^>r^^  ^^  ^^^ 
and  refitted.  Some  time  after  this,  afire  accide^c-^^^  ^^:^^^  ^^^^^ 
in  the  bank-saul  belonging  to  a  Swedish  ship,  aa<j^  "^^^N  ^^^  ^^^^ 
itself  to  another  banlc-saul,  and  from  thence  to  th^^  -^ ^  ^''''^^ 

longing  to  the  Onslow,  and  consumed  the  same,  .^i  .^^  -fcTr'"'''' 

yards,  tackle,  cables,  rigging,  apparel,  and  other  f^^^  ^^    ^^^^^ 
ingtotheOn^iatrwhiohweTether^^^^^^  ^^^iture  be^ 


•It  was  stated  that  it  was  the  universal  axi,  ^ 
known  usage,  and  haa  heen  so  for  a  gi^t  number  ^.^ 
for  all  European    sl.ipB  ^laic^.  go  a  China  voyage  ^        ^i^^ars,    ^ 
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ships  (who  for  some  years  past  are  denied  this  privilege  by  the 
Chinese,  and  look  upon  such  denial  as  a  great  loss),  "  when  they 
arrive  near  this  Bank -Saul  Island  in  the  river  Canton,  to  unrig  the 
ship,  and  to  take  out  her  sails,  yards,  tackle,  cables,  rigging,  ap- 
parel, and  other  furniture;  and  to  put  them  on  shore,  in  a  bank- 
saul  built  for  that  purpose  on  the  said  island  (in  the  manner  that 
had  been  done  on  the  present  occasion  by  the  captain  of  the  OtiS" 
low),  in  order  to  be  there  repaired,  kept  dry,  and  preserved  until 
the  ship  should  be  heeled,  cleaned,  and  refitted. '  And  the  case 
further  states  that  it  appears  that  the  so  doing  is  prudent,  and  for 
the  common  and  general  benefit  of  the  owners  of  the  ship,  the  in- 
surers and  insured,  and  all  persons  concerned  in  the  safety  of  the 
ship. 

The  ship  arrived  from  her  said  voyage,  in  the  Thames,  in  Sep- 
tember, 1755  (having  been  unrigged,  and  put  in  the  best  condi- 
tion the  nature  of  the  place  and  circumstances  of  affairs  would 
permit). 

Question,  Whether  the  insurers  are  liable  to  answer  for  this  loss 
(so  happening  upon  this  bank-saul),  within  the  intent  and  mean- 
ing of  this  policy  ? 

Mr.  Williams,  for  the  plaintiff,  after  premising  that  this  ques- 
tion arises  upon  the  construction  of  a  policy  of  insurance ;  tliat 
these  policies  of  insurance  are  of  ancient  date,  are  beneficial,  as 
they  tend  to  divide  the  risk,  and  have  been  everywhere  en- 
couraged in  trading  countries,  made  these  three  divisions  of  his 
argument :  — 

1st  He  undertook  to  prove  that  the  plaintiff's  demands  are 
founded  on  strict  justice. 

2ndly.  That  they  are  agreeable  to  both  the  words  and  meaning 
of  the  policy,  and  supported  by  legal  determination. 

3rdly.  He  said  he  would  mention  the  opinion  of  foreign  lawyers 
upon  the  subject 

Indeed  it  has  been  objected  ''  that  this  is  not  a  loss  at  sea, "  but 
"  a  loss  at  land. ' 

First,   The  policy  is  general:  it  is  not  confined  to  losses  at 
sea. 
[*  343]       *  Secondly,  This  is  not  a  loss  at  land :  it  is  what  hap- 
pened upon  a  sand-bank  in  the  river. 

Then  he  proceeded  to  his  three  heads  or  divisions  of  his 
argument 
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Ist  As  to  the  justice  of  tlie  plaintiff's  case 

The  insurers  have  professedly  and  explicitly- 
and  all  her  rigging,  furniture,  &g.  ,  f xom  fire,  &C5-  ^ 
out  to  her  return ;  and  they  must  \>&  taken  to  l3« 
usage,  and  to  have  calculated  theiir  premium  ac3* 
what  has  here  been  done  is  stated  to  liave  been  da 
efit  of  the  insurers,  and  of  the  ship,  and  of  all  p>. 
in  the  safety  of  it;"  and  also   **   to   tiave  been  pmcl. 

If  the  body  of  the  ship   liad     l>een    burnt  in   t>x  :5 
these  sails  and  furniture  had    fcoon.     saved  by  bei:^^ 


house,  the   insurers   would     then      have     bad   the      ^^  ^to 


Therefore  they  oiight,     in     the    contrary  ^^^^^j-^ 

swerable  for  them  when  they   v%rex-e  hy  tbese  meat^       ^^^"^^  "^CI 

ship  not  burnt     It  was  the    captaixx  's    duty  to  pe:^-^^        ^^^^    ^t, 

in  the  usual  and  proper  course-  ^A.nd   tbis  was  g^     ^^^^>        ^^^1 

neglect  or  misbehaviour  in  the   captain,    that  he  j^    '^^^:w^^^    th 

acted  prudently,  and  for  the     benefit     of    the  i,.^      ^-^^  ^>     ^ 

concerned. "  ^^^^^  <l       ? 

2ndly.  This  is  within  the  v«rords  of    the  poJic^  ^^^.^^^  " 

ance"from  London  to  any    ports    or   places   bev- "^'"^--^  ^^^ 

Good  Hope,  and  back,  and    dnxing    the    voyage^.  ^^  ^^"^  t^  . 

pressly  insured  against  '  ^^  ^"^  ®^ 

And  it  is  also  within  the    meaning   and  ix,^^  ^^^tJ^^  ^^ 

For  this  loss  has  happened  ^vithin  the  usual  couj.^  ^        ^^  ^^®  ^ 

and  of  this  species  of  trade  ;    and    therefore  the   -^^      ^^^ 

We.    And  this  is  the  true    distinction.      Toprov^^^^^^      tl     ^"^ 

2  Salk.  445,  Bond  v.  Ganzsctl^^  '    "  deviation  or  i^o  J      ^^^>0^^er^\''''^ 

according  to  the  necessity  and  usage.  '       Clayton  y^    ^  :^..,j^xch  h  ^ 

March,  1741,  at  Guildhall,   per    Lke,  Ch.  J.      -if  ^"^^^^Ust  be^t^ 

into  a  port  not  usual,  or  stays    an    unusual  time,  i|;;^^^^^~^^"^^mona,  ] 

and  discharges  the  insurer  ;    not,    if   he  does  as  usua. ^         ^t^  ""^  Piaster  ] 

Itherington,  5th  March,  174:3,  per  L.EE,  Ch.  J.,  at  C^^         ^  ^  ^eviat 

goods  were  unloaded   and   put  into  a  store-ship  at/"^'^*'^    -^^  ^ierrie 

there  lost     The  question  was,  WTiether  this  was  ^^^^^Whall. 

or  a  loss  in  the  voyage  1       He  held  "  that  policies    ^^^^^^^^^^^^^ra^tar, 

straed  largely,  and  fox  the  benefit  of  the  insured.  ^^  ^^^-^:^  ,kJk^^  ^^  ^ 

the  course  of  trade  and    the  methods  usual   at  the   ^1;^^^^^^-  ^^^       ^  ^? 

•and  as  that  was   the   Isinown  course  of  trade  at  G-iV^I^  ^^^^^T"^" 

he  held  "  the  insnxexs    to  be  responsible. '^      And  1^^       ^^;;;^^x+i 

Term  following  (p-  1T4A,  17  Geo.  IL)  there  was  a  ^c^, 
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trial,  which  was  refused.     Now  that  was  not  within  the  words  of 
the  policy,  and  yet  holden  to  be  within  th^  meaning  of  it. 

Where  an  insurance  is  for  one  entire  voyage,  the  contract  can- 
not be  suspended,  and  revived  again  ^  if  it  be  suspended  at  all, 
'tis  determined.  And  yet  they  will  hardly  argue  that  this  con- 
tract was  absolutely  determined  by  this  act  that  is  stated. 

Srdly.  As  to  the  opinions  of  foreign  writers,  they  hold  "  that 
where  the  assurance  is  general,  the  insurer  is  liable  to  all  loss 
happening  in  the  usual  course  of  the  voyage. " 

And  to  this  purpose  he  cited  Loccenius,  de  jure  maritimo,  1.  2, 
c.  5,  sect  10,  de  aversione  perictUi.  Whose  distinctions  turn  upon 
the  master's  pursuing  the  usual  course  of  the  voyage,  Marcarlus 
de  Jure  Mercator,  1.  2,  c.  15,  No.  148 ;  Boccus,  de  Assecurationi- 
bus.  No.  138.     The  insurer  is  liable  for  all  losses  durante  itinere. 

So  that  the  principles  of  justice  and  equity,  the  strictness  of 
law,  and  the  opinions  of  foreign  writers,  all  concur  in  favour  of 
the  plaintiff. 

Sir  Richard  Lloyd,  for  the  defendants  (the  insurers),  agreed  to 
Mr.  Williams's  general  principles,  and  that  the  insnrers  were  lia- 
ble for  all  losses  during  the  course  of  the  voyage.  But  he  denied 
Mr.  Williams's  conclusions;  and  insisted  that  this  policy  was 
certainly  confined  to  losses  at  sea,  whereas  this  loss  was  a  loss  on 
shore.  This  is  a  policy  upon  the  body  of  a  ship,  and  therefore  is 
manifestly  confined  to  losses  at  sea  only.  Besides,  these  goods 
are  averred,  by  the  very  declaration  itself,  *  to  have  been  carried 
on  shore. "  And  its  being  an  insurance  *  out  and  home  '  does  not 
interfere  with  this  position.  As  to  the  supposition  *  that  the  ship 
had  been  burnt,  and  the  sails,  &c.,  saved,"  it  is  no  argument  at 
all ;  for  if  they  had  not  been  lost,  the  insurers  could  not  certainly 
have  been  liable  to  pay  for  them.  As  to  the  prudence  of  the 
captain,  it  might  be  prudent  with  regard  to  the  owners ;  but  this 
care  of  them  is  not  to  affect  the  insurers.  He  is  indeed  to  act  his 
best  for  both ;  but  diverse  intuitu,  and  not  to  serve  the  one  at  the 
risk  of  the  other.  As  to  the  words  of  the  policy,  he  denied  it 
to  be  within  them ;  referring  himself  to  the  words  themselves. 

The  cases  cited  do  not  affect  the  present  case,  and  foreign 
writers  have  said  no  more  than  English  ones.  For,  no  doubt,  the 
insurance  must  be  understood  to  be  in  the  usual  course  of  trade, 
and  durante  itinere.  But  the  question  is,  "  What  is  the  iter 
insured  ? " 


} 


^^ 
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*  This  is  a  common  policy  of  insuiance  in   the  old       ,       ^ 
ordinary  form ;  and  it  must  be  understood  as  tibese  poli^^  ^-»^V^?>>  ^ 
were  understood  before  the  East  India  Company  liad  B.     ^^^^\t. 
the  intent  of  it  must  be  collected  from  tlie  instruxaent  i'*^^'^^       ^  ^.^j^^. 
Now  this  is  an  insurance  of  the  ship,  with  its  tadd*^^  stoxeS^ 

oiture,  Ac.,  from  port  to  port.     And  policies  mnst  b^ 
upon  the  words  of  them,  or  from  necessary  conseq^uence^—  ;s  a    > 

thing  beyond  the  natural  import  of    the  words    was  i:^:^ '•^^s^^*®^*  ^ 
ought   to   have    been  specified;    if     not    specified,    it        ^z^^^-nnot  w 
supposed. 

The  Court  alone  are  to  judge  of  tlie  extent  of  the  coizM^^t^^iar^ct;  and 
these  contracts  have  been  construeii  strictly.  A  devL^ifc.-^iion  fiom 
the  particular  voyage  insured  shall  discharge  the  insuB^zKr  m^^ir,  unless 
a  necessity  intervenes;  which  does,   a.nd  ought,  to  alte:ac*  "fcike  case. 

But  even   that  must  be  within  the    compass  of   the   "^^^^zz^^y^ge  de- 
scribed;   for  if   it  happens   after  a   deviation,  the  insi:x:ir-^^^:^-.     is  dis- 
c^harged,  even  though  the  ship  should  have  returned  int^c:^       *wtke  right 
road  again  before  the  accident  happened.      Now,  this  px-^^^g^^^^^  j^cci- 
dent  did  not  'happen  within  the  voyage  insured,  for  it  l^^:^z^j^>^iied  at 
land. 

But  Mr.  Williams  says.  "  This  happened  in  the  course    ^^z^:^-      trade." 

My  answer  is,  "  That  we  have    nothing  to  do  with  the        ^^^  -^z^iirse  of 

trade."    We  have  nothing  to  do  with  anything  but  the^         -^zzii^^urse  of 

navigation,  which  is  quite  a  different  thing.     These  BaiX^^       tackle, 

tc.,  were  insured  in  the  ship  ;   and  if  the  captain  takes       -€:^Tr^em  out 

^i  the  ship  and  puts  them  anywhere  else,  the  insurers  ^zt-.^^      ^^^  ^^ 

Bwemble.    And  its  being  for   the  benefit  of  the  ship,  &i.c-_    ^     ^^^ 

no  difference.     It  did  not  arise   from  necessity,  much   1^^:^^.^     from  a 

necessity  arising  in   the   voyage.       This  act  of  mere  pr- 

convenience  cannot  affect  the   insurers.      And  their  kno 

to  be  the  course  of  the  voyage   will  not  prove  that  the 

^asure  anything  at   land.       They  cannot,    by  their  char 

lot t\iat restrains  them   from  insuring  at  land;  and  the 

certainly  never  intended   it      As  to  the  case  of  Txern^^ 

Stou,  p.  17,  Geo.  II. ,  it  was  not  a  common  policy.     It  -v^ 


^4 "that  they  might  imload,  &c.,  and  reship  into   ^ 

«%"    But  no  English   ship  being  there,  they  unloacS.. 

^toTe-sWp.    And  this  was  a  peril  at  sea,  for  the  ship    -^ 

^\  80  that  it  strictly  and  properly  was  within  the  vo>-  ^ 

«at«its\)eing  the  mode  of  reshipping,  in  case  no  oth^ 


^^•^nce  or 
""ixig  this 
^^^^•cieant  to 
^^^,     do  it, 
^^  ^z^re  they 
^"^^^   M^f- 
^^  thereby 
^        :Engiish 
•upon  a 
.^  lost  a1 
^.      hsss 
&liip  ^^ 
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there,  here  is  no  such  agreement  in  the  present  case,  as  was  there 
inserted  in  the  policy ;  so  that  it  was  within  the  very  terms  of  the 
policy  in  that  case.  He  cited  the  case  of  Fitzgerald  v.  Pole,  in 
p.  23,  Geo.  11. ,  in  B.  R,  and  afterwards  in  dmn.'  proc.  in  May, 
1752  [Willes,  641],  which  was  an  insurance  of  a  privateer  for  four 
months ;  and  there  the  whole  cruise  was  by  this  Court  under- 
[*  346]  stood  *  to  be  insured ;  and  the  insurers  were  holden  here  to 
be  bound,  though  the  ship  itself  was  safe ;  and  accordingly 
they  gave  judgment  for  the  plaintiff.  But  the  House  of  Lords 
held  them  discjiarged,  as  the  ship  was  safe,  and  affirmed  the  judg- 
ment of  the  Exchequer  Chamber,  who  had  reversed  that  of  B.  R 
And  there  is  no  inconvenience  in  my  doctrine,  because  whatever 
is  by  the  parties  particularly  meant  to  be  insured,  beyond  the  gen- 
eral meaning  of  the  words,  may  be  specially  inserted  in  the  pol- 
icy; and  then  all  will  be  clear,  and  nothing  left  to  uncertain 
construction. 

Mr.  Williams  in  reply :  — 

This  fire  happened  during  the  course  of  the  voyage.  And  this 
insurance  is  not  merely  upon  the  ship,  but  upon  the  Tigging,  sails, 
tackle,  and  furniture  likewise;  which  in  their  nature  are  capable 
of  being  carried  on  shore,  and  usually  are  so,  upon  these  occasions, 
as  is  expressly  stated. 

And  this  is  a  loss  happening  in  port.  It  is  the  proper  and  the 
only  port  where  the  English  can  clean  and  refit  their  ships.  And 
being  upon  a  sand-bank  in  the  river  is  a  loss  at  sea,  not  at  land. 
If  the  goods  cannot  be  removed  from  on  board  one  ship  to  another, 
the  reason  of  that  must  be  that  the  insurer  has  had  only  that  par- 
ticular ship  in  contemplation,  on  which  he  insured ;  and  perhaps 
the  care  and  caution  of  the  master  of  it  too,  as  well  as  the  good- 
ness of  the  ship. 

This  taking  out  and  depositing  the  rigging,  sails,  and  furniture 
was  a  necessary  act;  and  is  done  by  all  the  nations  in  Europe, 
except  the  Dutch,  who  are  stated  to  consider  it  as  a  disadvantage 
that  they  are  not  permitted  to  do  it  And  it  is  stated  to  be  for 
the  benefit  of  the  ship,  and  of  the  insurers,  and  all  concerned. 
And  this  being  the  usual  course  of  the  voyage,  it  was  unnecessary 
to  particularize  or  specify  this  in  the  policy:  it  must  necessarily 
have  been  in  the  contemplation  of  the  insurers. 

And  as  to  the  company's  being  obliged  by  their  charter  not  to 
insure  on  land,  the  merchants  insuring  with  them  are  not  obliged 


B.  a  VOL.  xrv.]  sect.  vi.  —  construction.  —  (1)  general  rules.  37 

Ho.  68.  —  Pelly  t.  Bi^al  Bzehaago  Anazaaoe  Co.,  Bur.  848,  847. 

to  know  this ;  nor  do  the  company  in  fact  practise  it  Besides,  if 
they  do  it,  notwithstanding  their  charter,  they  are  not  the  less 
bound  to  answer  what  they  have  undertaken.  And,  indeed,  the 
charter  only  means  to  preclude  them  from  insuring  houses  and 
buildings  at  land  (which  is  quite  another  thing),  not  ships  at 
land. 

As  to  the  case  of  Fitzgerald  v.  Pole,  there  was  no  loss  of 
the  thing  insured;  whereas  here  is  a  loss  of  the  very  thing 
insured. 

*  Lord  Mansfield  said,  it  was  very  necessary  that  the  [*  347] 
determinations  upon  policies  of  insurance  should  be  fixed 
and  certain;  and  therefore  they  would  consider  this  matter,  and 
look  into  the  cases,  and  then  (within  the  term)  give  their  opinion. 

Our.  adv.  wit. 

Lord  Mansfield  now  delivered  the  opinion  of  the  Court 

He  stated  the  ease  minutely,  and  then  the  question,  which  was, 
*  Whether  this  was  a  loss  for  which  the  insurers  are  responsible, 
within  the  intent  and  meaning  of  the  above-mentioned  policy  of 
insuranca  " 

By  the  express  words  of  the  policy,  the  defendants  have  insured 
the  tackle,  apparel,  and  other  furniture  of  the  ship  Ondaw,  from 
fire,  during  the  whole  time  of  her  voyage,  until  her  return  in  safety 
to  London,  without  any  restriction. 

Her  tackle,  apparel,  and  furniture  were  inevitably  burnt  in 
China,  during  the  voyage,  before  her  return  to  London. 

The  event  then  which  has  happened  is  a  loss  within  the  general 
words  of  the  policy ;  and  it  is  incumbent  upon  the  defendants  to 
show,  from  the  manner  in  which  this  misfortune  happened,  ot 
from  other  circumstances,  "  that  it  ought  to  be  construed  a  periJ 
which  they  did  not  undertake  to  bear. "  . 

From  the  nature,  object,  and  utility   of  this  kind   of  contra/ 
consequences  have  been  drawn,  and  a  system  of  construction  est 
lished  upon  the  ancient  and  inaccurate  form  of  words  in  which 
instrument  is  conceived. 

The  mercantile  law  in  this  respect  is  the  same  all  over 
world.  For,  from  the  same  premises,  the  sound  conclusioD 
reason  and  justice  must  universally  be  the  same. 

Hence,  among  many  others,  the  following  rules  have  been  set/ 

If  the  chance  is  varied  or  the  voyage  altered  by  the  fault 
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owner  or  master  of  the  ship,  the  insuier  ceases  to  be  liable,  be- 
cause he  is  understood  to  engage  that  the  thing  shall  be  done,  safe 
from  fortuitous  dangers,  provided  due  means  are  used  by  the  trader 

to  attain  that  end. 
[*  348]        *  But  the  master  is  not  in  fault,  if  what  he  did  was  done 
in  the  usual  course,  or  necessarily  ex  justd  causa. 

The  insurer,  in  estimating  the  price  at  which  he  is  willing  to 
indemnify  the  trader  against  all  risks,  must  have  under  his  con- 
sideration the  nature  of  the  voyage  to  be  performed,  and  the  usual 
course  and  manner  of  doing  it  Everything  done  in  the  usual 
course  must  have  been  foreseen,  and  in  contemplation,  at  the  time 
he  engaged.  He  took  the  risk,  upon  a  supposition  that  what 
was  usual  or  necessary  would  be  done. 

It  is  absurd  to  suppose,  when  the  end  is  insured,  that  the  usual 
means  of  attaining  it  are  meant  to  be  excluded. 

Therefore,  when  goods  are  insured  "  till  landed, "  without  ex- 
press words,  the  insurance  extends  to  the  boat,  the  usual  method 
of  landing  goods  out  of  a  ship  upon  the  shore. 

If  it  is  usual  to  stay  so  long  at  a  port,  or  to  go  out  of  the  way, 
the  insurer  is  considered  as  understanding  that  usage.  Bond  v. 
OoTizsales,  2  Salk.  445,  was  so  ruled  by  Ld.  Ch,  J.  Holt. 

If  goods  are  insured  on  board  one  ship,  to  a  port,  and  from 
thence  on  board  another  ship,  the  first  that  can  be  got,  the  insur- 
ance extends  through  all  the  intermediate  steps  of  removing  from 
one  ship  to  the  other,  as  usual.  For  the  means  must  be  taken  to 
be  insured,  as  well  as  the  end. 

All  this  has  been  determined  in  the  case  of  Tiemey  v.  Ethering- 
ton,  at  Guildhall,  5th  March,  1743.  That  was  an  insurance  on 
goods  in  a  Dutch  ship  from  Malaga  to  Gibraltar,  and  at  and  from 
thence  to  England  and  Holland,  both  or  either;  on  goods  as  here- 
under agreed,  beginning  the  adventure  from  the  loading,  and  to 
continue  till  the  ship  and  goods  be  arrived  at  England  or  Holland, 
and  there  safely  landed. 

The  agreement  was,  "  that  upon  the  arrival  of  the  ship  at 
Gibraltar  the  goods  might  be  unloaded,  and  reshipped  in  one  or 
more  British  ship  or  ships,  for  England  and  Holland,  and  to  re- 
turn one  per  cent  if  dischaiged  in  England.  * 

It  appeared  on  evidence  that  when  the  ship  came  to  Gibraltar 
the  goods  were  unloaded,  and  put  into  a  store-ship  (which  it  was 
proved  was  always  considered  as  a  warehouse) ;  and  that  there  was 
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then  no  British  ship  there.     Two  days  after  the  goods  were  put 
into  this  store-ship,  they  were  lost  in  a  storm. 

*  For  the  defendant,  it  was  insisted,  that  the  insurance  [*  349] 
was  only  upon  the  Dutch  and  British  ships,  and  that  it 
did  not  extend  to  the  store-ship ;  which  is  considered  as  a  ware- 
house at  land,  and  so  not  a  peril  at  sea. 

For  the  plaintiff,  it  was  insisted,  that  this  was  a  loss  in  the 
voyage ;  for  the  policy  is,  for  all  losses  at  Gibraltar,  as  well  as  to 
and  from.  If  there  had  been  a  British  ship  there,  and  the  goods 
bad  been  put  into  a  lighter,  in  order  to  go  to  the  British  ship, 
and  lost  in  the  way,  that  would  have  been  a  loss  within  the 
policy. 

We  have  liberty  to  unload  and  reship;  and  therefore  have  a  lib- 
erty to  use  all  the  means  in  order  to  do  that 

Lee,  Ch.  J.,  said:  It  is  certain,  that,  in  construction  of  poli- 
cies, the  strictum  jus,  or  apex  juris,  is  not  to  be  laid  hold  on,  but 
they  are  to  be  construed  largely  for  the  benefit  of  trade  and  for 
the  insured.  Now  it  seems  to  be  a  strict  construction  to  confine 
this  insurance  only  to  the  unloading  and  reshipping,  and  the  acci- 
dents attending  that  act  The  construction  should  be  according  to 
the  course  of  trade  in  this  place.  And  this  appears  to  be  the  usual 
method  of  unloading  and  reshipping  in  that  place,  viz.,  "that 
when  there  is  no  British  ship  there,  then  the  goods  are  kept  in 
store-ships. ' 

He  added,  that  where  there  is  an  insurance  on  goods  on  board 
such  a  ship,  that  insurance  extends  to  the  carrying  the  goods  to 
shore  in  a  boat  So  if  an  insurance  be  of  goods  to  such  a  city,  and 
the  goods  are  brought  in  safety  to  such  a  port,  though  distant  from 
the  city,  that  is  a  compliance  with  the  policy,  if  that  be  the  usual 
place  to  which  the  ships  come. 

Therefore,  as  here  is  a  liberty  given  of  unloading  and  reship- 
ping, it  must  be  taken  to  be  an  insuring  the  goods  under  such 
methods  as  are  proper  for  the  unloading  and  reshipping.  Here  is 
no  neglect  on  the  part  of  the  merchant  (the  insured),  for  the 
goods  were  brought  into  port  the  19th,  and  were  lost  the  22nd,  of 
November. 

This  manner  of  unloading  and  reshipping  is  to  be  considered 
as  the  necessary  means  of  attaining  that  which  was  intended  by 
the  policy,  and  seems  to  be  the  same  as  if  it  had  happened  in  the 
act  of  reshipping  from  one  ship  to  the   other.     And  as  this  is 
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the  known  course  of  trade,  it  seems  extraordinary  if  it  was  not 
intended. 

This  is  not  to  be  considered  as  a  suspension  of  the  policy,  dur- 
ing  the   unloading   and   reshipping  from   one   ship  to  another. 
For,  as   the  policy  would  extend   to  a  loss  happening 
[*350]   *in   the  unloading   and   reshipping  from    one    ship  to 
another,  so  any  means  to  attain   that  end  come  within 
the  meaning  of  the  policy. 

And,  accordingly,  a  verdict  was  given  for  the  plaintiff. 

In  the  Easter  Term  following,  a  new  trial  was  moved  for,  but 
it  was  refused  by  Lord  Ch.  J.  Lee,  Mr.  Justice  Chapple,  and  Mr. 
Justice  Denison  ;  Mr.  Justice  Wright  indeed  being  of  a  different 
opinion,  namely,  **  that  it  was  a  removal  at  the  peril  of  the 
insured. " 

So,  in  the  present  case,  the  same  reasoning  will  hold.  And,  in 
general,  what  is  usually  done  by  such  a  ship,  with  such  a  cargo, 
in  such  a  voyage,  is  understood  to  be  referred  to  by  every  policy, 
and  to  make  a  part  of  it,  as  much  as  if  it  was  expressed. 

The  usage,  being  foreseen,  is  more  strongly  allowed  to  be  done, 
than  what  is  left  to  the  master's  discretion  upon  unforeseen 
events;  yet  if  the  master,  ex  justdL  causa,  goes  out  of  the  way 
(as  to  refit,  or  to  avoid  enemies,  pirates,  &c.),  the  insurance 
continues. 

Upon  these  principles  it  is  diflBcult  to  frame  a  question  which 
can  arise  out  of  this  case,  as  stated. 

The  only  objection  is,  **  that  they  were  burnt  in  a  bank-saul 
and  not  in  the  ship ;  upon  land,  and  not  at  sea,  or  upon  water ; 
and,  being  appertinent  the  ship,  losses  and  dangers  ashore  could 
not  be  included. " 

The  answer  is  obvious.  (Ist)  The  words  make  no  such  dis- 
tinction.    (2ndly)  The  intent  makes  no  such  distinction. 

Many  accidents  might  happen  at  land,  even  to  the  ship. 

Suppose  a  hurricane  to  drive  it  a  mile  on  shore,  or  an  earthquake 
may  have  a  like  effect;  suppose  the  ship  to  be  burnt  in  a  dry  dock  ; 
or  suppose  accidents  to  happen  to  the  tackle  upon  land,  taken  from 
the  ship,  while  accidentally  and  occasionally  refitting,  as  on  ac- 
count of  a  hole  in  its  bottom,  or  other  mischance. 

These  are  possible  cases.  But  what  might  arise  from  an  acci- 
dental occasion  of  refitting  the  ship  is  not  near  so  strong  as  a 
certain    necessary  consequence   of    the   ordinary  voyage,    which 
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the  parties  could  not  but  have  in  their  direct  and  immediate 
contemplation. 

Here,   the  defendants  knew  that  this  ship  must  be  heeled, 
cleaned,  and  refitted  in  the  river  of  Canton.     They  knew 
that  *the  tackle,  &c.,   would   then  be  put  in  the  bank-   [*351] 
saul ;  they  knew  it  was  for  the  safety  of  the  ship,  and  pru- 
dent that  they  should  be  put  there. 

Had  it  been  an  accidental  necessity  of  refitting,  the  master  might 
have  excused  taking  them  out  of  the  ship  exjustd  causa.  But  de- 
scribing the  voyage  is  an  express  reference  to  the  usual  manner  of 
making  it,  as  much  as  if  every  circumstance  was  mentioned. 

Was  the  chance  varied  by  the  fault  of  the  master  ?  It  is  im- 
possible to  impute  any  fault  in  him. 

Is  this  like  a  deviation?  Ko;  'tis  ex  justd  causa,  which 
always  excuses. 

And  yet  Sir  Bichard  Lloyd,  being  pressed  in  his  argument,  was 
obliged  to  insist  **  that  it  resembled  a  deviation,  which  determines 
the  insurance  and  discharges  the  insurer. ' 

Answer.  This  supposes  the  parties  to  insure  from  London  and 
back  again,  knowing  that  the  policy  would  be  determined  in  the 
river  of  Canton,  which  would  be  absurd.  Besides,  it  ought  to 
make  a  difi'erence  in  the  premium,  yet  the  underwriters  have  all 
kept  the  premium  upon  other  China  voyages. 

One  objection  was  formed  by  comparing  this  case  to  that  of 
changing  the  ship  or  bottom  on  board  of  which  goods  are  insured, 
which  the  insured  have  no  right  to  do. 

Answer.  There  the  identical  ship  is  essential ;  for  that  is  the 
thing  insured.     But  that  case  is  not  like  the  present. 

Another  objection  was,  *  that  policies  ought  to  be  construed 
strictly,  and  not  to  be  extended  to  cases  omitted  '  (which  latter 
position  is  true,  and  must  be  agreed). 

Answer.  But  that  is  not  the  present  case ;  for  this  is  not  a 
casus  omissus  ;  but  clearly  within  the  view  and  lorid  fide  intent  of 
the  policy. 

The  case  of  PUzgerald  v.  Pole  is  no  way  applicable  to  the  pres- 
ent The  question  there  was,  "  whether  it  was  a  partial  or  a  total 
loss,  within  the  meaning  of  the  policy. "  In  that  case  there  was 
nothing  fixed  by  usage,  or  by  known  and  established  construction 
(as  there  is  in  this  case) ;  so  that  no  inference  can  be  drawn  from 
that  case,  concluding  to  this. 
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Here  the  defendants  knew  that  the  tackle  and  furniture  would 
be  put  in  this  bank-saul,  as  the  usual,  certain  consequence 
[*  352]  of  the  voyage  at  sea,  which  always  made  it  necessary  *  to 
heel,  clean,  and  refit  the  ship  in  the  river  of  Canton.  Had 
the  insurers  been  asked,  they  must,  for  their  own  sakes,  have 
insisted  they  should  be  put  there,  as  the  best  and  safest  method. 
They  would  have  had  reason  to  complain,  if,  from  their  not  being 
put  there,  a  misfortune  had  happened;  in  that  case,  the  master 
would  have  been  to  blame,  and,  by  his  fault,  would  have  varied 
the  usual  chanca 

They  have  taken  a  price  for  standing  in  the  plaintiff's  place,  as 
to  any  losses  he  might  sustain  in  performing  the  several  parts  of 
the  voyage,  of  which  this  was  known  and  intended  to  be  one. 

Therefore  we  (all  of  us  who  heard  the  argument)  are  very  clearly 
of  opinion,  that  in  every  light  and  every  view  of  this  case,  in  rea- 
son and  justice,  and  within  the  words,  intent,  and  meaning  of  the 
policy,  and  within  the  view  and  contemplation  of  the  parties 
to  the  contract,  the  insurers  are  liable  to  answer  for  this  loss. 
Wherefore, 

Per  Cub.  Let  tJu  po9tea  he  delivered  to  the  plaintiff. 

ENGLISH  NOTES. 

The  case  of  Salvador  v.  Hopkins  (1765),  8  Burr.  1707,  arose  out  of 
an  insurance  for  a  voyage  in  the  East  India  trade  ^<at  and  from  Bengal 
to  any  ports  in  the  East  Indies,  China,  Persia,  or  elsewhere  beyond  the 
Cape  of  Good  Hope,  forward  and  backwards,  and  during  her  stay  at  such 
place  iintil  her  arrival  in  London."  By  the  original  charter-party  it 
appeared  that  the  voyage  originally  contemplated  should  terminate  in 
February,  1764,  but  it  was  a  known  incident  of  such  voyages  that  the 
East  India  Company,  who  had  the  control  of  the  voyage,  might  detain 
her  longer.  After  the  arrival  of  the  ship  in  Bengal  the  Company  made 
a  new  agreement  under  which  the  ship  would  be  detained  in  India  for 
another  year.  Under  this  a^eement  she  sailed  back  to  Bombay  and 
sailed  again  to  Bengal,  and  on  returning  from  Bengal  the  second  time 
was  lost.  It  was  objected  that  the  insurance  was  made  after  the  advice 
of  the  new  agreement  was  received,  and  that  the  insurers  were  not  in- 
formed of  it.  It  was  held  by  the  Court  in  a  judgment  delivered  by 
Lord  Mansfield  that  the  usage  of  the  trade  for  a  ship  to  be  detained 
beyond  the  time  mentioned  in  the  original  charter-party  was  notorious, 
and  that  the  insurers  must  be  taken  to  have  been  cognisant  of  it,  and 
that  it  was  one  of  the  incidents  of  the  vo^^age  that  a  ship  might  be 
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dotaised  in  the  country  trade;  and  that  it  would  cause  great  confusion 
and  litigation  if  the  assured  in  such  casea  should  be  bound  to  open  to 
the  insurer  all  the  grounds  of  his  expectations  about  the  time  of  the 
ship's  coming  home. 

In  Noble  v.  Kennoioay  (1780),  2  Dougl.  510,  a  somewhat  similar 
^ecisioD  was  given  on  an  insurance  in  a  fishing  voyage  on  the  coast  of 
Labrador.  The  insurers  complained  that  there  had  been  unreasonable 
delay  in  unloading  the  cargo,  and  that  this  gave  the  opportunity  for 
the  ship  to  be  taken  by  an  American  privateer.  To  show  that  the  delay 
was  not  unreasonable,  evidence  was  given  of  the  usage  of  the  fishing 
trade  on  this  coast,  and  also  of  the  usage  on  the  coast  of  Newfound- 
land, —  the  latter  evidence  being  admitted,  although  objected  to.  It 
was  held  that  the  underwriters  were  bound  by  the  usage. 

In  GreffOif/  v.  Christie  (1784),  3  Dougl.  419,  the  insurance  was 
'*  on  goods,  specie,  and  effects  "  at  and  from  London  to  Madras  and 
China,  with  liberty  to  touch,  stay,  and  trade  at  any  ports,  &c.,  until  the 
vessel  shall  arrive  at  her  last  loading  port  in  the  East  Indies  or  China. 
It  was  held  that  by  the  usage  of  the  East  India  trade  this  policy  covered 
ftn  intermediate  voyage  from  Madras  to  Bengal,  the  vessel  arriving  at 
Madras  too  late  to  proceed  that  season  to  China;  and  also  that,  by  the 
visage  of  trade,  the  words  '^g^ods,  specie,  and  effects''  cover  a  sum 
of  money  advanced  by  the  captain  for  the  benefit  of  the  ship,  and  for 
which  he  charges  respondentia  interest. 

So  in  Brough  v.  WhUmore  (1791),  4  T.  R.  206, 1  R.  R.  361,  where  the 
stores  and  provisions  for  the  crew  had  been  taken  out  of  the  ship  for  the 
purpose  of  refitting,  and  were  destroyed  by  accidental  fire  while  stored 
in  a  warehouse  on  the  Canton  River,  it  was  held  that  the  insured  was 
entitled  to  recover  under  a  policy  of  insurance  of  ship  and  furniture. 

A  strong  case  of  usage  importing  an  incident  to  the  adventure  is 
furnished  by  the  case  where  a  ship  insured  *'at  and  from  Oporto  to 
London"  was  blown  out  to  sea  and  lost  while  waiting  outside  the  bar 
to  complete  her  loading.  It  was  proved  that  this  was  usual  for  ves- 
sels loading  at  Oporto;  and  the  insured  were  held  entitled  to  recover. 
Kingston  v.  Knibbs  (1758),  1  Camp.  608  n.,  10  R.  R.  742  n. 

Where  a  policy  was  effected  on  living  animals  free  from  mortality 
and  jettison,  and  in  consequence  of  the  agitation  of  the  ship  in  a  storm 
some  of  the  animals  were  killed  and  others  received  such  injuries  that 
they  died  before  the  termination  of  the  voyage:  —  it  was  held  that  this 
was  a  loss  by  peril  of  the  sea;  and  tlie  exception  of  *^  mortality  "  did 
not  apply,  since  that  word   in  its  ordinary  and  popular  sense  was  not 
applicable  to  the  circumstances  of  tlie  deatih.     Lawrence  v.  Aherdein 
(1821),  5  B.  &  Aid.  107,  24  R,  5.  20^. 
In  the  case  of  Gabay  v.  i/oj/i  (1825),  3  B.  &  C.  793,  27  R.  R.  486, 
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this  decision  was  followed  in  a  similar  policy;  and  an  alleged  usage  at 
Lloyd's  (where  the  policy  was  effected),  that  on  such  a  policy  no  loss 
was  paid  if  the  ship  arrived  safe,  was  rejected,  it  not  heing  shown  that 
the  usage  was  general,  or  that  the  plaintifE  had  knowledge  of  it. 

AMERICAN  NOTES. 

This  case  is  cited  in  1  Parsons  on  Marine  Insurance,  pp.  80,  477, 563,  and 
in  Lawson  on  Usages  and  Customs,  pp.  116,  414,  and  in  1  Duer  on  Insurance, 
pp.  161,  211,  234;  and  in  Merchants'  Ins,  Co.  v.  Edward  Davenport  jr  Co., 
17  Grattan  (Virginia),  144;  Hoffman  y.  jElna  F.  Ins.  Co.,  32  New  York, 
405;  Alabama  G.  L.  Ins,  Co.  v.  Johnston,  80  Alabama,  467;  60  Am. 
Rep.  112. 

Sustaining  the  rule:  Tesson  v.  Atlantic  M.  Ins.  Co.,  40  Missouri,  33; 
93  Am.  Dec.  293;  Daniels  v.  Hudson  R.  F.  Ins.  Co.,  12  Cushing  (Mass.), 
416 ;  59  Am.  Dec.  192 ;  Glendale  Woolen  Co.  v.  Protection  Ins.  Co.,  21  Con- 
necticut, 19 ;  54  Am.  Dec.  309 ;  Whitney  y.  Ocean  Ins.  Co.,  14  LouisiaDa,  485  ; 
33  Am.  Dec.  595  (custom  not  to  employ  pilot)  ;  Grant  v.  Lexington  F.  L.  jr 
M.  Ins.  Co.,  5  Indiana,  23 ;  61  Am.  Dec.  74  (discharging  hands) ;  Ctnt  v. 
Commercial  Ins.  Co.,  7  JohusoD  (N.  Y.),  385 ;  5  Am.  Dec.  282  (sarsaparilla 
not  a  "root") ;  Astor  v.  Union  Ins.  Co.,  7  Cowen  (N.  Y.),  202  (skins  and 
hides  not  "  fur  ") ;  Allegre's  Adm*rs  v.  Maryland  Ins.  Co.,  2  Gill  &  Johnson 
(Maryland),  136 ;  20  Am.  Dec.  424  (whether  "  cargo  "  covered  live-stock). 

In  Hall  V.  Ocean  Ins.  Co.,  21  Pickering  (Mass.),  472,  it  was  left  to  the 
jury  to  decide,  whether  according  to  the  custom  of  Boston,  the  loss  of  the 
small  boat  from  the  stem  davits  should  be  charged  to  the  insurers ;  citing 
Blackett  v.  Royal  Ex.  Ass.  Co.,  2  Cr.  &  J.  244.  In  Taunton  Copper  Co.  v. 
Merchants*  Ins.  Co.,  22  Pick.  108,  it  was  held  that  although  usually  insurers  are 
not  liable  for  loss  of  goods  carried  on  deck,  yet  they  are  liable  if  the  goods 
are  such  as  are  usually  carried  on  deck,  and  if  it  is  customary  for  insurers  to 
pay  for  them  when  thus  carried  and  lost  or  damaged.  The  Court  said :  "  The 
construction  which  has  from  time  to  time  been  given  by  Courts  in  judicial 
decisions,  and  the  ordinances  of  commercial  countries,  and  the  known  usages, 
touching  this  contract,  have  been  introduced  and  considered  as  part  of  the 
law  merchant  of  the  civilized  world;  and  we  are  not  disposed  to  narrow 
the  view. 

'<  We  agree  to  the  cases  cited  by  the  counsel  for  the  plaintiffs  as  to  the 
usages  of  and  course  of  trade,  as  to  the  place  and  mode  of  taking  in  and  dis- 
charging the  cargo,  and  the  usages  touching  the  manner  of  conducting  the 
voyages.  Take,  for  example,  the  well-known  case  of  the  loss  of  the  sails  and 
rigging  of  a  ship  which  were  burnt  on  the  Bank  Saul  Island.  Pelly  v.  Royal 
Exchange  Ass.  Co.,  1  Burr.  348.  The  defence  was,  that  the  sails  and  rigging 
were  on  the  land  when  they  were  burnt.  The  satisfactory  answer  was,  that 
they  were  properly  placed  there,  according  to  the  known  usage,  while  the 
ship  was  cleaned,  heeled,  and  refitted.  Many  other  instances  of  usages  may 
be  found  in  the  cases  mentioned  by  Lord  Mansfield  in  the  case  last  cited, 
of  which  underwriters  are  bound  to  take  notice.  "  We  agree  to  the  position 
which  is  stated  for  the  plaintifEs,  a  settled  usage  of  trade  to  which  the  policy 
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relates,  not  contrary  to  any  principle  of  lawj  and  not  inconsistent  with  the 
object  and  terms  of  the  policy,  will  be  presumed  to  have  been  known  by  the 
nnderwriters,  and  taken  into  consideration  when  the  contract  was  made,  and 
will  have  the  same  effect  as  if  such  usage  were  inserted  in  the  policy."  The 
same  was  held  in  respect  of  carrying  honey  on  deck.  Orient  Mut.  Ins,  Co.  v. 
Reymershoffer,  56  Texas,  234;  Allen  v.  St.  Louis  Ins.  Co.,  85  New  York,  473; 
Rogers  v.  Mech.  Ins.  Co.,  1  Story  (U.  S.  Circ.  Ct.),  603. 

Whether  a  delay  is  so  unreasonable  as  to  constitute  a  deviation  **  depends 
on  the  nature  of  the  voyage  and  the  usage  of  the  trade."  Columbian  Ins.  Co, 
V.  Catlett,  12  Wheaton  (U.  S.  Supr.  Ct.),  388. 

The  principal  case  is  cited  in  Mobile  Af.  D.  Sf  M.  Ins.  Co.  v.  McMillan, 
27  Alabama,  98,  on  a  question  of  custom  in  respect  to  place  of  landing,  and 
with  it  Robertson  v.  French,  ante.  The  decision  was  that  although  the  carrier 
would  be  bound  to  deliver  the  goods  in  question  at  the  city  of  New  Orleans, 
yet  the  liability  on  a  marine  policy  would  end  at  Lake  Pontchartrain,  that 
being  by  usage  regarded  as  "  the  port  of  New  Orleans."  The  marine  policy 
did  not  cover  the  subsequent  terrene  transportation.  The  Court  said :  "  We 
rest  our  decision  upon  the  terms  of  the  policy  itself,  considered  of  course  with 
reference  to  what  is  usually  done  by  such  a  vessel,  with  such  a  cargo,  in  such 
a  voyage,  all  of  which  must  be  considered  as  forming  a  part  of  the  policy,  as 
much  so  as  if  inserted  in  it.  1  Burr.  350 ;  3  Saund.  200  a,  n.  1.  Both  the 
assurer  and  insured  .are  chargeable  with  a  knowledge  of  the  course  of  this 
trade,  and  are  presumed  to  contract  with  reference  to  it."  <<  It  was  certainly 
competent  for  the  parties  to  contract  for  covering  losses  which  should  come 
to  the  goods  upon  their  marine  passage  and  until  sdfely  landed,  leaving  their 
overland  passage  unprotected  by  the  policy.  This  we  have  held  was  the 
effect  of  the  policy  before  us." 

The  obligation  to  employ  a  pilot  is  dispensed  with  by  custom.  Keeler  v. 
Firemen*s  Ins.  Co.,  3  Hill  (N.  Y.),  250  (citing  Law  v.  Hollingworth,  7  T.  R. 
160) ;  Cox,  Maitland,  ff  Co.  v.  Charleston  M.  jr  F.  Ins.  Co.,  8  Richardson  Law 
(So.  Car.),  331. 

Although  it  may  be  usual  for  steamboats  to  tow  vessels  up  and  down  a 
river,  yet  in  the  absence  of  usage  for  insurers  to  pay  the  expense  thereof 
there  is  no  liability  to  pay  them,  Hermann  v.  West  M.  ff  F.  Ins.  Co.,  13 
Louisiana^  516. 
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No.  54.  — CAMDEN  v.  COWLEY. 
(1762.) 
RULE. 

The  general  opinion  of  m^chants  may  be  given  as 
evidence  of  the  custom  or  understanding  of  merchants  to 
explain  expressions  in  a  policy  which  are  inadequate  to 
explain  themselves.  As  thus  explained,  an  insurance  on 
ship  "to  Jamaica"  is  determined  by  the  ship's  having 
been  moored  twenty-four  hours  in  any  port  there, 
although  she  has  outward-bound  cargo  for  other  ports. 

Camden  v.  Cowley. 

1  W.Bl.417,418. 

Insurance  —  Moored  24  Hours  in  Safety.  —  Usage. 

[417]        iDBaraoce  on  a  ship  to  Jamaica  determined  (according  to  the  gaBeral 
usage  of  merchants)  by  the  ship's  mooring  twenty-four  hours  in  any  port 
therSi  and  does  not  continue  till  she  comes  to  the  last  port  of  delivery. 

Action  on  a  policy  of  insurance  on  a  ship  at  and  from  Jamaica 
to  London.  The  ship  was  also  insured  from  London  to  Jamaica 
generally;  and  was  lost  in  coasting  the  island,  after  she  had 
touched  for  some  days  at  one  port  there,  but  before  she  had  deliv- 
ered all  her  outward-bound  cargo  at  the  other  ports  of  the  island. 

In  order  to  show  when  the  homeward-bound  risk  commenced,  it 
was  necessary  to  show  at  what  time  the  outward-bound  risk  deter- 
mined ;  and  to  prove  that,  by  the  custom  of  merchants,  the  out- 
ward-bound risk  determined,  not  when  the  ship  arrived  and  moored 
twenty-four  hours  in  any  port  of  the  island  (as  the  plaintiff  in  the 
present  cause  contended),  but  when  she  had  been  safe  twenty-four 
hours  in  her  last  port  of  delivery. , 

Lord  Mansfield,  Ch.  J. ,  ruled,  that  insurance  brokers  and  others 
might  be  examined  as  to  the  general  opinion  and  understanding 
of  the  persons  concerned  in  the  trade ;  though  they  knew  no  par- 
ticular instance,  in  fact,  upon  which  such  opinion  was  founded. 
The  jury,  being  special,  found  a  verdict  for  the  plaintiff. 
[•  418]  *  Motion  for  a  new  trial,  the  verdict  being  (as  was  sug- 
gested) contrary  to  the  sense  and  meaning  of  the  parties. 
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But  Lord  Mansfield,  Ch.  J.,  stated  to  the  Court  that  the  ship  in 
question  was  what  is  called  a  general  ship ;  namely,  advertised  at 
Lloyd's  coflFee-house  as  bound  to  the  island  generally,  and  by  the 
course  of  trade  to  touch  at  the  several  ports  of  the  island,  there  to 
deliver  some  goods,  and  take  in  others ;  that  it  was  insured  at  and 
from  Jamaica,  and  warranted  to  depart  with  convoy.  The  policy 
was  very  inaccurately  worded,  in  not  defining  what  was  meant  by 
being  at  Jamaica ;  and  I  left  it  to  the  jury,  which  was  a  very  capa- 
ble one. 

The  inclination  of  my  opinion  was  the  contrary  way;  but  I 
think  it  was  thoroughly  tried,  and  that  no  new  light  can  be  now 
thrown  in.  And,  therefore,  I  am  against  granting  a  new  trial ; 
which,  if  the  verdict  should  be  contradictory,  must  in  the  end 
produce  a  third. 

Dbnnison,  J.,  accord. 

WiLMOT,  J. ,  acc&rcL  —  I  think  the  verdict  a  right  one.  The 
ship  arrived  at  Jamaica,  the  first  port  she  came  to  trade  in. 

Eule  denied, 

ENGLISH  NOTES. 

The  last  ruling  case,  Ko.  53,  p.  30,  ante,  and  most  of  the  cases  cited 
in  the  notes  to  it,  may  also  be  referred  to  on  the  question  of  importing 
usage  into  the  construction  of  a  policy. 

On  the  other  hand,  evidence  of  usage  cannot  be  permitted  to  contradict 
the  plain  words  of  a  policy.  So  where  a  policy  of  insurance  was  made 
on  ship,  ''her  tackle,  apparel,  ordnance,  munition,  boat,  and  other 
furniture,"  evidence  was  held  inadmissible  of  a  usage  that  the  under- 
writers never  pay  for  the  loss  of  boats  slung  upon  the  outside  of  the 
ship;  it  being  proved  that  the  boat  in  question  was  slung  in  the 
proper  and  usual  manner  on  the  quarter.  Slackett  v.  Royal  JEx- 
change  Assurance  Co.  (1832),  2  Cr.  &  Jer.  244,  No.  66,  post. 

AMERICAN  NOTES. 

The  case  is  cited  in  2  Parsons  on  Marine  Insurance,  pp.  52,  58,  and  Law^ 
Bon  on  Usages  and  Customs,  p.  257.  The  doctrine  is  found  id  cases  cited  in 
the  last  notes,  for  example,  in  the  '*  fur  "  and  "  roots  ^'  cases,  and  as  to  "  a 
coppered  ship,"  in  Hazard's  AdmW.  v.  N.  E.  M,  Ins.  Co.,  8  Peters  (U.  S.  Sup. 
Ct),  557.  The  principal  case  is  cited  by  Marshall,  Ch.  J.,  in  Dickey  v. 
Baltimore  Ins.  Co.,  7  Cranch  (U.  S.  Supr.  Ct.),  329,  although  the  question  of 
eostom  did  not  there  arise.  In  Rankin  v.  Am.  Ins.  Co.,  1  Hall  (N..  Y.  Super. 
Ct),  619,  the  Court  said :  «  The  rule  as  to  the  admission  of  usage,  to  control 
the  construction  of  a  policy,  seems  to  be,  that  it  may  be  resorted  to,  to  fix  the 
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sense  of  particular  terms  in  the  instrument,  where  they  have  acquired  a  peculiar 
meaning  as  between  the  assurers  and  assured.  .  .  .  But  it  is  well  settled  that  a 
usage  can  never  be  set  up  to  affect  or  vary  an  express  agreement,  nor  to  con- 
tradict a  rule  of  law."  Story,  J.,  to  the  same  effect,  in  Schooner  Reeside, 
2  Sumner  (U.  S.  Circ.  Ct.),  569. 

It  has  been  said,  here  and  there,  that  usage  is  not  provable  to  contradict 
the  plain  and  unambiguous  sense  of  words  as  commonly  used ;  but  this  is  too 
strong ;  it  is  certain  the  usage  is  competent  even  in  such  cases  to  show  what 
the  parties  really  meant  by  the  words.  Macy  v.  Whaling  Ins.  Co.,  9  Metcalf 
(Mass.),  363;  Browne  on  Parol  Evidence,  sect.  57,  citing  many  cases.  So  a 
policy  on  a  "whaling  voyage  "  may  cover  taking  of  sea-elephants:  Child  v. 
Sun  M.  Ins.  Co.^  3  Sandford  (N.  Y.  Super.  Ct.),  26;  and  it  is  probable  that 
the  doctrine  of  Mitchell  v.  Henry,  15  Ch.  Div.  181,  that  mercantile  usage  is 
competent  to  show  that  "  black  is  white,"  is  the  generally  approved  law  of 
this  country.  In  the  sea^lephants  case  the  Court  said :  **  Among  the  illus- 
trations of  this  principle,  which  are  quite  analogous  to  the  proof  offered  in 
the  case  at  bar,  will  be  found  the  instances  of  an  '  India  voyage,'  a  *  China 
voyage,*  a  'voyage  to  Africa,'  and  a  'fishing  voyage.'  Evidence  of  other 
usages  in  whaling  voyages  has  been  sanctioned;  as  in  Fennings  v.  Lord 
Grenvxlle,  1  Taunt.  241,  where  it  was  proved  to  be  the  custom  that  he  who 
strikes  a  whale  with  a  loose  harpoon  is  entitled  to  receive  half  the  produce 
from  him  who  kills  it ;  and  in  Baxter  v.  Rodmany  3'  Pick.  435,  where  a  usage 
to  mate  whaling  vessels  was  proved." 

A  leading  case  is  Hazard's  AdnCr  v.  N.  E.  M.  Ins.  Co.y  8  Peters  (U.  S. 
Supr.  Ct.),  557,  where  there  was  a  representation  that  a  ship  was  "coppered." 
It  was  shown  that  the  word  had  a  different  meaning  in  Boston  and  New 
York,  and  it  was  held  that  the  usage  and  meaning  in  New  York,  where  the 
representation  was  made  and  the  ship  lay,  was  controlling. 

In  Miller  v.  Ins.  Co.,  12  West  Virginia,  116,  it  was  held  that  Cypress 
bayou,  a  navigable  water  emptying  into  Red  River,  an  affluent  of  the  Missis- 
sippi, is  a  "  tributary  of  the  Mississippi,"  within  the  meaning  of  a  policy. 

Parol  evidence  has  been  admitted  to  show  that  "  a  room  *'  consisted  of  a 
loft  not  divided  into  rooms :  Daniels  v.  Hudson  R.  F.  Ins,  Co.<,  12  Cushing 
(Mass.),  416;  to  show  that  fire-works  and  fire-crackers  constitute  part  of  a 
stock  of  "  fancy  goods  and  Yankee  notion  store : "  Bamum  v.  Merch.  F,  Ins. 
Co.,  97  New  York,  188;  to  show  that  a  house  filled  in  with  brick  in  front 
and  rear,  and  supported  on  one  side  by  a  similar  wall  of  another  house,  and 
on  the  other  by  the  brick  wall  of  another  house,  was  regarded  as  "filled  in 
with  brick:"  Fowler  v.  ^Etna  F.  Ins.  Co.,  7  Wendell  (N.  Y.),  270;  that 
"  dangers  of  the  river  "  may  include  an  accidental  fire :  Sampson  v.  Gazzam, 
6  Porter  (Alabama),  123,  the  Court  observing:  "  Words  are  but  the  vehicle  of 
thought,  and  if  by  the  usage  and  practice  of  one  part  of  the  community 
words  are  used  in  a  sense  different  from  their  acceptation  among  others  not 
engaged  in  the  same  pursuit,  it  would  be  the  height  of  injustice  to  interpret 
their  language  by  a  rule  not  within  their  contemplation  at  the  time  of  making 
the  contract."  So  the  word  "  cargo  "  may  be  shown  by  usage  not  to  include 
goods  on  deck.     Allegre*s  Adm*rs  v.  Maryland  Ins.  Co.,  2  GiU  &  Johnson 
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(Man^land) ,  136 ;  20  Am.  Dec.  424.  '*  Port  risk  "  may  be  explained  in  like 
manner.  Nelson  v.  Sun  M.  Ins,  Co.,  71  New  York,  455.  So  of  "  current 
funds."  Galena  Ins.  Co.  v.  Kupfer,  28  Illinois,  332 ;  81  Am.  Dec.  284.  So  of 
"spitting  of  blood."  Singleton  v.  St.  Louis  Ins.  Co,y  66  Missouri,  63 ;  27  Am. 
Rep.  321.  So  of  «  cuts."  Houghton  v.  Lis.  Co.,  131  Massachusetts,  300.  So 
*< rags''  and  "old  metals."  Mooney  y.  Howard  Ins.  Co.,  138  Massachusetts, 
875;  52  Am.  Rep.  277.  To  show  that  '♦loading  off  shore"  includes  loading 
at  a  bridge  pier.  Johnson  y.  Northw.  Ins.  Co.,  39  Wisconsin,  87.  To  show 
that  bundles  of  rods  are  regarded  as  *<  bar-iron."  Eoans  v.  Com.,  ffc.  Ins.  Co., 
6  Rhode  Island,  47.  To  show  that  ♦<  proceeds  "  means  the  goods  insured  if 
brought  back.  Dow  v.  Whetten,  8  WendeU  (N.  Y.).  160.  To  explain  "fix- 
tures "  and  "  store  fixtures : "  Whitmarsh  v.  Conway  F.  Ins.  Co.,  16  Gray 
(Mass.),  850;  "tobacco  pressing:"  Sims  v.  State  Ins.  Co.,  47  Missouri,  64; 
"  fire  by  lightning : "  Babcock  v.  Montgomery  Ins.  Co.,  4  New  York,  326 ; 
**  ship-yard  *'  (as  including  adjacent  sidewalks  and  streets)  :  WM  v.  Nat.  F, 
Ins.  Co.,  2  Sandford  (N.  Y.  Super.  Ct.),  497;  "watchman:"  Crocker  y. 
People's  M.  Ins.  Co.,  8  Gushing  (Mass.),  79;  **  wood-house  :  "  White  v.  Mut, 
F.  Ins.  Co.,  8  Gray  (Mass.),  566.  To  show  that  neither  basements  nor  attics 
were  considered  "floors."  New  York  B.  Co.  v.  Washington  F.  Ins.  Co., 
10  Bosworth  (N.  Y.  Super.  Ct.),  428.  To  show  that  making  brooms  by  hand 
did  not  come  within  "mills  and  manufactories."  Franklin  F.  Ins.  Co.  v. 
Brock,  57  Penn.  State,  74. 


Section  VI.  —  Construction. 
(2)  Implied  Wabbantiks  and  Conditions. 

No.  55.  — WATSON   v.   CLARK. 

(H.  L.  APPEAL  FROM  SCOTLAND,  1813.) 

No.  56.  —  DIXON  V.  SADLER 

SADLER  V.  DIXON. 

(1839, 1840.) 

KULE. 

In  a  Yoyage  policy  there  is  an  implied  condition  or 
warranty  on  the  part  of  the  assured  that  the  ship  is,  at  the 
commencement  of  the  voyage,  in  all  respects  seaworthy  for 
the  voyage. 

There  is  no  implied  warranty  as  to  seaworthiness  at  any 
subsequent  period. 
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Watson  y.  Clark. 

1  Dow,  336-349  {14  R.  R.  73). 

Insurance,  —  Voyage  Policy.  —  Warranty  of  Seaworthiness. 

Action  on  a  policy  of  inanrance  on  cargo  on  the  Midsummer  Blossom,  an  old 
ship,  **  at  and  from  Honduras  to  London.'*  The  ship  sailed  on  her  voyage,  and 
in  a  few  days  after,  in  weather  which,  though  rough,  would  not  have  caused 
serious  damage  to  a  seaworthy  ship,  made  so  much  water  that  the  captain  was 
obliged  to  return.  In  endeavouring  to  get  homewards,  she  stnick  upon  a  rock, 
and  was  lost.  The  House,  reversing  the  decision  of  the  Court  of  Session,  and 
restoring  that  of  the  Judge- Admiral,  drew  the  inference  of  fact  that  the  ship  was 
not  seaworthy  when  she  sailed  on  the  voyage,  and  held  that  the  insured  could 
not  recover  on  the  policy.  But  the  decision  was  to  be  without  prejudice  to  any 
claim  for  return  of  premium. 

[336]  This  was  an  action  on  a  policy  of  insurance  upon  the 
cargo  of  the  ship  Midsummer  Blossom,  of  which  the  pur- 
suer (plaintiff  and  respondent)  was  owner.  The  vessel  was  lost  in 
November,  1801,  on  a  voyage  from  Belize  Eiver,  in  Honduras,  to 
London ;  and  the  question  was,  whether  the  ship  was  or  was  not 

seaworthy  at  the  time  when  she  undertook  to  perform  the 
[*  337]  voyage  *  homeward  ?     The  risk  insured  by  the  appellants 

(underwriters)  was,  **  at  and  from  Honduras  to  London. " 
The  underwriters  having  refused  to  settle  the  loss,  the  owner 
raised  an  action  against  them  in  the  Admiralty  Court ;  and  after  a 
variety  of  proceedings,  and  the  production  of  several  documents  in 
regard  to  the  state  of  the  ship  at  different  times,  the  Judge- 
Admiral  pronounced  in  favour  of  the  underwriters,  "  finding  that 
the  ship  or  vessel  in  question,  the  Midsummer  Blossom,  was  not 
seaworthy  when  she  sailed  from  Honduras  on  the  voyage  in- 
sured, and  that  therefore  the  policy  was  null  and  void,  &c.,  &c. " 
This  judgment  having  been  brought  under  review  of  the  Court  of 
Session,  in  the  form  of  an  action  of  reduction,  the  Lord  Ordinary 
appointed  a  special  condescendance  of  the  reasons  of  reduction  to 
be  given  in.  This  having  been  accordingly  done,  he  pronounced 
an  interlocutor  in  favour  of  the  owner,  **  being  of  opinion  that 
there  was  no  evidence,  express  or  presumptive,  that  the  vessel  in 
question  was  not  seaworthy  at  the  commencement  of  the  risk." 
The  underwriters  reclaimed  to  the  whole  Court;  but  the  Court 
adhered  to  the  Lord  Ordinary's  interlocutor,  and  thereupon  the 
underwriters  appealed. 
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It  was  admitted  *  that  the  vessel  had  not  been  thoroughly  in- 
spected, and  ascertained  to  be  seaworthy,  immediately  before 
sailing  on  the  voyage  in  which  she  was  lost,  and  therefore  her 
seaworthiness,  or  the  contrary,  at  that  time,  could  not  be  directly 
proved.  The  case  therefore  rested  upon  indirect  and  pre- 
sumptive evidence,  arising  from  the  *  general  state  of  the  [*  338] 
vessel,  and  events  and  circumstances  of  the  voyaga 

It  appeared  that  the  ship  was  thirty-five  years  old  at  the  period 
in  question;   that  she  was  built  in  1766,   had  been  thoroughly 
Impaired  in  1781,  and  received  several  partial  repairs  afterwards  — 
one  in  her  hull,  immediately  previous  to  her  sailing  to  Honduras. 
She  performed  the  voyage  outward  with  ease.     While  in  the  river 
Belize,  at  Honduras,  she  was  struck  by  lightning,  and  this  de- 
stroyed her  masts  (which  were  soon  replaced),  but  did  no  injury 
to  the  hull ;  she  was  then  making  twelve  inches  water  in  twenty- 
four  hours.     It  was  proved  that  the  respondent  had  found  great 
difficulty  in  getting  insurances  done  upon  her  in  London  at  twenty- 
five  and  twenty-six  guineas  per  cent,  owing  to  the  age  of  the  ves- 
sel, combined  with  the  unfavourable  season  of  the  year  and  the 
length  of  the  voyage.     The  insurance  in  question  was  done  at 
Aberdeen,  at  fifteen  guineas  per  cent     The  subsequent  facts  ap- 
pear in  the  following  protest  of  the  master,  first  and  second  mates, 
and  carpenter,   to  which  the  Chancellor  referred  in  his  observa- 
tions on  the  case.      They  stated  "  that  they  sailed  in   the   said 
ship  from  Belize  Biver,  in  Honduras,   on  Tuesday,   the  27th  of 
October,  1801,  on  a  voyage  to  London,  with  a  cargo  of  mahogany 
and  logwood,  at  which  time  the  said  ship  was,  to  the  best  of  their 
knowledge,  and  as  they  verily  believed,  staunch,  strong,  and  fit 
for  the  said  intended  voyage ;  and  at  one  p.  m.  came  to  anchor  off 
GofT's  Key.  —  Wednesday,  at  daylight,  got  under  way  in  company 
with  the  ship   Hope,  bound   for   London,  and   the  ship 
Naricy,    for  Jamaica.  —  *  Thursday     the   29th    October,    [*  339] 
Hat-key  bearing  west  abor.t  four  leagues  from  that,  took 
our  departure  with  fresh  gales  and  squally  weather.     At  ten,  fresh 
gales,    in  mizzentopsail,    jib,    maintopmast-staysail  and  mizzen- 
staysail.     At  four  A.  M. ,  very  heavy  rain  and  squally,  in  one  reef 
of  the  fore  and  main  topsaiL     At  noon,  observed  in  latitude  17° 
18'  N.,  the  ship  making  a  deal  of  water.     Friday,  the  30th,  fresh 
gales  and  a  very  heavy  sea  from  the  northward;  the  ship  making 
so  much  water  as  to  keep  one  pump  continually  at  work.      At 
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noon,  observed  in  17°  50'  N.  ;  the  ship  Hofe  on  our  larboard  quar- 
ter ;  a  heavy  sea,  and  the  ship  making  ten  inches  of  water  in  an 
hour.  — Saturday,  the  31st  of  October,  the  ship  continued  making 
much  water,  pumping  her  every  half -hour.  —  Sunday,  November 
the  1st,  fresh  breezes  and  squally,  with  a  heavy  swell  from  the 
northward ;  the  ship  Ho'pe  in  company;  the  ship  making  so  much 
water  one  watch  could  scarce  keep  her  free.  The  people  came 
aft  to  the  captain  and  complained,  wishing  him  to  proceed  for 
Jamaica,  as  they  thought  it  impossible  to  go  to  England  with  the 
ship.  At  noon,  observed  in  latitude  18°  15'.  — Monday,  the  2d 
of  November,  fresh  breezes  from  the  northward  and  eastward,  and 
at  ten  p.  m.  squally  with  rain,  in  jib,  mizzentopsail,  and  one  reef 
of  the  maintopsail ;  the  ship  making  a  deal  more  water,  two  feet 
and  a  half  in  the  hour,  and  seven  hands  constantly  employed  at 
the  pump.  — Tuesday,  November  3,  moderate  breezes;  the  ship 

still  making  much  water ;  one  pump  constantly  at  work ; 
[*340]   the  ship  '^  Hojpt  in  company.     Observed  in  18°  30'  N.— 

Wednesday,  the  ship  still  making  two  feet  and  a  half 
water  in  an  hour.  At  seven  A.  M.  tacked,  and  hove  to,  to  en- 
deavour to  find  the  leak ;  at  eight  tacked  ship.  —  Thursday, 
squally  weather  and  a  heavy  sea ;  the  ship  making  more  water ; 
one  pump  could  not  keep  her  free.  At  noon,  observed  in  20°  02' 
N.  ;  both  pumps  at  work.  —  Friday,  November  6th,  advice  of  all 
hands  being  asked,  and  both  pumps  still  going,  it  was  concluded 
best  to  return  back,  as  they  were  not  able  to  continue  at  the  pumps ; 
bore  down  upon  the  ship  Ho'pt^  and  informed  them  of  our  situa- 
tion* At  two  p.  M.  bore  up  for  Belize,  at  which  time  the  ship 
made  upwards  of  forty  inches  per  hour ;  steady  breezes  and  clear ; 
find  the  ship  going  before  the  wind  does  not  make  so  much  water. 
—  Saturday,  the  7th,  fresh  breezes  and  clear ;  all  sail  set.  At  six 
A.  M.  made  Ambergrease  Key,  distant  about  seven  miles ;  squared 
the  yards,  and  bore  more  away ;  the  ship  still  making  the  same 
water.  —  Sunday,  November  8th,  at  six  p.  M.  in  foretopgallant- 
sail,  maintopmast-staysail,  and  jib;  at  eight  in  maintopgallant- 
sail  (at  six  p.  m.  Ambergrease  bore  west  by  south  about  three 
leagues);  at  ten  P.  M.  hauled  up  the  foresail,  and  lowered  the 
mizzentopsail  on  the  cap ;  hazy,  thick  weather ;  at  twelve  hove  to 
with  her  head  to  the  eastward.  At  half-past  twelve  the  ship 
struck  on  Turneef;  kept  the  pump  constantly  going,  but  found 
it  of  no  use,  the  ship  having  three  feet  water  in  less  than  an 
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hour ;  cleared  the  boats.  At  four  A.  M.  the  ship  had  *  nine  [*  341] 
feet  water  in  her ;  squally  weather  with  heavy  rain ;  got 
yards  and  topmasts  down.  At  noon,  the  captain  and  four  hands 
set  off  for  Belize  Eiver's  mouth,  to  get  every  assistance  in  his 
power,  in  order  to  save  all  that  was  possible  for  the  benefit  of  all 
concerned. " 

The  following  letter,  from  the  captain  to  the  owner,  was  also 
referred  to  by  the  Chancellor :  — 

"  HoimuBAfl.  December  9,  1801. 

*  I  am  sorry  to  state  to  you  the  loss  of  the  Midsummer  Blossom, 
I  sailed  from  here  the  27th  of  October,  in  company  with  the  ship 
Hope,  Captain  Storrow.  On  the  second  day  after  sailing  from 
here,  I  found  the  ship  made  much  more  water  than  common,  and 
kept  increasing  daily.  On  the  5th  of  November  I  encountered  a 
fiesh  gale,  which  the  ship  then  m&de  forty-two  inches  water  per 
hour,  so  as  to  keep  the  pumps  constantly  going.  On  the  6th  I 
bore  down  on  the  Hopty  and  informed  her  our  situation ;  and  as 
all  hands  declared,  that  if  the  ship  continued  making  the  same 
water,  they  would  not  be  able  to  keep  her  free  longer  than  three 
or  four  days,  so  I  concluded,  and  thought  it  most  proper,  to  bear 
up  for  the  river  Belize.  I  then  reckoned  in  lat.  20°  02'  N. ,  and 
loD.  SS''  07'  by  my  account.  On  the  7th  made  the  land;  at 
eight  p.  M.  shortened  sail ;  at  twelve  A.  M.  hove  to ;  at  one  A.  M. 
struck,  and  ashore  under  the  lee  side  of  Tumeef,  where  there  she 
remains.  St  George's  Key  bears  from  her  W.  b.  K 
All  materials  were  saved  and  sold  at  public  vendue ;  *  also  [*  342] 
the  ship  and  cargo,  for  the  benefit  of  all  concerned. " 

From  this  state  of  the  facts  two  opposite  conclusions  were 
drawn  by  the  litigating  parties;  the  underwriters  maintaining, 
that  as  the  vessel  had  proved  to  be  utterly  unfit  for  the  voyage  so 
soon  after  her  sailing,  without  any  adequate  cause  to  produce  that 
unfitness  subsequent  to  the  period  of  her  leaving  the  river  Belize, 
the  evident  presumption  was,  that  she  was  not  seaworthy  at  the 
commencement  of  the  risk;  while  the  owner  contended  that  the 
leaky  state  of  the  vessel,  which  forced  the  captain  to  put  back, 
was  owing  to  the  tempestuous  weather  which  she  encountered  sub- 
sequent to  the  time  of  her  sailing  from  Honduras  Bay ;  and  the 
evidence  of  the  existence  of  tempestuous  weather  during  the  period 
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in  question  consisted  of  the  above  documents,  and  extracts  to  the 
same  effect  from  the  log-book. 

As  to  the  principles  of  law  applicable  to  the  case,  it  was  main- 
tained, on  the  part  of  the  appellants, 

1st,  *"  That  in  no  case  ought  the  loss  arising  from  the  inherent 
inability  of  the  ship  to  fall  upon  the  insurer;  "  and  **  that  in  every 
marine  contract  there  was  an  implied  warranty  that  the  ship 
should  be  seaworthy,  tight,  staunch,  and  strong,  properly  manned, 
sufficiently  stored,  and  fully  equal  to  the  necessary  fatigue  of  the 
particular  voyage  intended  at  the  date  of  the  policy. " 

2d,  That  an  inherent  defect,  or  want  of  seaworthiness,  must  be 
presumed  from  the  subsequent  failure  to  perform,  unless 
[*  343]  that  failure  should  be  *  shown  to  have  arisen,  subsequent 
to  the  commencement  of  the  voyage,  from  the  extraordi- 
nary perils  of  the  sea. 

3d,  That  from  these  leading  principles  two  other  subsequent 
rules  followed  of  necessity ;  that  in  questions  of  this  kind,  the  in- 
capacity of  a  ship  is  as  certain  if  she  was  unable  to  accomplish  the 
whole  as  if  she  was  inadequate  to  the  accomplishment  of  any  part 
of  the  contracted  voyage ;  and  that  the  legal  presumption  of  ina- 
bility must,  in  all  cases  where  there  were  no  stronger  counter- 
presumptions,  lay  the  onus  probandi  upon  the  assured,  the  vessel 
being  understood  to  be  warranted  to  be  in  a  fit  condition  not  only 
to  begin,  but  to  finish  her  voyage ;  and  that  neither  the  innocence 
nor  ignorance  of  the  assured  could  avail  him  against  a  breach  of 
the  implied  warranty,  the  law  on  that  head  being  absolute. 

The  respondents  contended  that  the  law,  as  stated  on  the  other 
side,  did  not  apply  to  the  facts.  The  vessel  was  proved,  by  the 
evidence  of  the  captain  and  others,  to  have  been  seaworthy  when 
she  sailed  from  England,  and  had  suffered  no  damage  on  the  voy- 
age; and  that  her  leaky  state,  after  sailing  from  Honduras,  was 
owing  to  the  stormy  weather.  Captain  Rains,  of  the  navy,  stated 
that  her  making  twelve  inches  water  in  twenty -four  hours  was  a 
matter  of  no  consequence,  as  very  good  vessels  often  did  the  same. 

The  appellants,    to   encounter   the   inference  attempted  to  be 

drawn  from  the  effect  of  the  weather,  had  produced  to  the  Court  of 

Session  a  certificate  from  the  regulating  captain  at  Leith, 

[*  344]    stating  that  *  he  had  read  the  log-book  of  the  Midmmmer 

Blossom,  and  that  there  was  nothing  in  the  state  of  the 

weather,  as  there  described,  that  could  hurt  a  seaworthy  ship. 
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Park  for  appellants,  Gascke  and  Homer  for  respondents. 

Lord  Eldon,  L.  C.  ,  held  it  to  be  a  clear  and  established  princi- 
ple, that  if  a  ship  was  seaworthy  at  the  commencement  of  the 
voyage,  though  she  became  otherwise  only  one  hour  after,  still  the 
warranty  was  complied  with,  and  the  underwriter  was  liable. 
But  when  the  inability  of  the  ship  to  perform  the  voyage  became 
evident  in  a  short  time  from  the  commencement  of  the  risk,  the 
presumption  was,  that  it  was  from  causes  existing  before  her  set- 
ting sail  on  her  intended  voyage,  and  that  the  ship  was  then  **  not 
seaworthy  ;*  and  the  onus  probandi,  in  such  a  case,  rested  with 
the  assured,  to  show  that  the  inability  arose  from  causes  subse- 
quent to  the  commencement  of  the  voyage.  He  did  not  think 
himself  justified  in  considering  the  mere  age  of  the  ship,  which 
was  thirty-five  years,  as  a  suflScient  ground  of  itself  for  the  con- 
clusion that  she  was  not  seaworthy;  but  surely  this  was  a  cir- 
cumstance of  some  weight  in  the  evidence.  The  vessel,  too, 
before  she  sailed,  made  twelve  inches  of  wat/cr  in  twenty-four 
hours ;  but  this  was  a  circumstance  which  in  itself  was  stated  in 
evidence  by  Captain  Rains  to  be  of  no  great  importance ;  and  he 
(Bains)  had  said  that  he  would  not  hesitate  to  take  up  a  ship  for 
government  service  that  made  no  more  water  in  the 
*  twenty-four  hours.  It  was,  however,  to  be  considered,  [*345J 
that  this  might  be  more  or  less  material,  according  to  the 
age  of  the  ship.  The  fact  of  a  ship  of  thirty-five  years  of  age 
making  twelve  inches  water  in  twenty -four  hours  was  unquestion- 
ably to  be  viewed  in  a  different  light  from  a  new  one  making  the 
same  quantity  of  water  in  the  same  time.  In  the  latter  case,  it 
might  be  no  evidence  at  all  of  inability ;  in  the  former  case,  in 
connection  with  other  suspicious  circumstances,  it  undoubtedly 
nught  be  very  material  evidence.  Then  their  Lordships  would 
consider  thfe  protest  of  the  captain,  from  which  it  appeared,  that 
in  two  days  from  the  time  of  her  sailing  she  made  ten  inches  of 
^ater  in  one  hour,  without  any  adequate  cause  alleged  for  it,  or 
any  cause,  except  fresh  gales  and  squally  weather.  Now,  though 
be  did  not  pretend  to  much  skill  in  nautical  matters,  yet  he  had 
been  in  a  situation  where  he  had  an  opportunity  of  hearing  more 
of  the  conversation  of  seamen  than  perhaps  any  Judge  on  the 
bench,  and  if  he  were  on  board  a  collier,  he  should  not  be  much 
afraid  though  he  heard  the  seamen  talking  of  fresh  gales  and 
squally  weather.     It  was  then  discovered  that  the  ship  was  unfit 
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to  perform  the  voyage,  and  an  attempt  was  made  to  find  out  the 
leak,  but  the  result  of  this  attempt  was  not  stated.  If  their  Lord- 
ships could  find  out  any  adequate  cause  of  this  inability  to  perform 
the  voyage,  arising  after  the  vessel  sailed,  then  she  might  have 
been  seaworthy;  but  if  they  could  not,  then  the  presumption 
was  that  she  had  not  been  seaworthy  at  the  time  of  setting  sail ; 

and  it  signified  nothing  as  to  this  case  whether  the  ves- 
P*346]   sel,  after  the  inability  'had  been  discovered,  was  injured 

by  striking  upon  a  reef  of  rocks,  or  in  any  other  way. 
Then  it  went  on  to  state  the  return  to  Belize  Eiver,  and  that  the 
vessel  made  upwards  of  forty  inches  water  in  an  hour,  and  that, 
too,  during  steady  breezes  and  clear  weather;  and  that  the  ship 
could  be  kept  afloat,  even  by  pumping,  no  longer  than  three  or 
four  days.  His  Lordship  then  read  the  letter  of  the  9th  of  Decem- 
ber, and  observed,  that  their  Lordships  would  do  full  justice  to  this 
protest  and  letter  (vide  ante),  if  they  held  that  no  cause  was  alleged 
by  them  for  the  state  of  the  vessel,  except  the  nature  of  the  weather. 

The  afi&davit  of  the  captain  stated  that  the  loss  did  not  happen 
in  consequence  of  any  damage  done  by  lightning,  but  that  the 
ship,  in  the  thickness  of  the  weather,  when  returning,  struck  on 
a  reef  of  rocks.  Be  it  so ;  but  if  it  was  meant  to  infer  from  it 
that  this  was  the  cause  of  the  inability  to  perform  the  voyage, 
which  inability  had  been  before  admitted  when  the  bowsprit  of 
the  vessel  was  turned  round  towards  Belize  River,  it  was  an  infer- 
ence of  a  fact  which  was  physically  impossible. 

The  true  question  was,  Whether  any  circumstances  which  hap- 
pened between  her  sailing  from  Honduras  Bay,  and  her  return  to 
Belize,  could  be  fairly  considered  as  accounting  sufficiently  for  the 
non-seaworthiness  of  the  ship?  This  was  putting  it  perhaps  too 
strongly.  The  question  was,  Whether  their  Lordships  could  say 
that  the  vessel  had  been  reduced  to  such  a  state  as  that  described, 

by  such  causes  as  were  alleged  for  it  ?  He  had  considered 
[*  347]   the  case  with  rather  a  jealousy  of  the  underwriters,  *  and 

yet  he  could  not  but  think  that  the  vessel  was  not  sea- 
worthy at  the  commencement  of  the  voyage.  The  case  which  the 
respondent  himself  stated  in  his  own  favour  required  an  answer ; 
and  surely,  under  these  circumstances,  the  presumption  was  such 
as  to  throw  the  onus  probandi  upon  the  assured.  This  was  a  case, 
then,  in  which  it  appeared  to  him,  on  the  whole,  that  want  of  sea- 
worthiness was  sufficiently  proved.     He  could  not  agree  with  Lord 
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Meadowbank,  that  there  was  no  evidence,  express  or  presumptive, 
of  a  want  of  seaworthiness  at  the  time  of  commencing  the  voyage. 
He  thought  there  was  very  strong  presumptive  evidence  of  it. 
He  should  propose,  therefore,  to  reverse  the  decision  of  the  Court 
of  Session,  and  to  say,  with  the  Judge -Admiral,  that  the  vessel 
was  not  seaworthy  at  the  time  of  the  commencement  of  the  voy- 
age, and  that  the  policy  was  null  and  void.  Then,  as  to  the  ques- 
tion of  sending  this  back  again  to  the  Court  of  Session,  if  the 
justice  of  the  case  had  required  it,  that  must  be  done.  But  their 
Lordships  would  be  cautious  how  they  sent  back  again  a  case 
which  had  been  disposed  of  there  in  1802  or  1803,  and  was  heard 
here  in  1813.  Considering  the  bias  which  the  captain  must  have, 
even  in  the  first  representation  of  the  case,  when  it  was  necessary 
for  him  to  justify  his  own  conduct,  it  would  be  dangerous  to  send 
this  back  again  for  fresh  evidence,  after  it  was  discovered  where 
the  shoe  pinched.  Such  a  step  would,  upon  general  principles,  be 
too  mischievous  for  their  Lordships  to  listen  to  such  a  proposi- 
tion in  the  present  case.  His  noble  friend  near  him 
(•  Lord  Eedesdale),  who  had  presided  in  the  Irish  Court  [*  348] 
of  Chancery,  with  so  much  credit  to  himself  and  advantage 
to  his  country,  and  who,  in  addition  to  his  knowledge  of  equity, 
was  as  good  a  common  lawyer  as  any  in  the  kingdom,  he  was 
happy  to  find,  agreed  with  him  in  this  opinion. 

Lord  Bedesdale  said  he  had  always  understood  it  to  be  a  clear 
and  distinct  rule  of  law,  that  if  a  vessel,  in  a  short  time  after  leav- 
ing the  port  where  the  voyage  commenced,  was  obliged  to  return, 
the  presumption  was  that  she  had  not  been  seaworthy  when  the 
voyage  began,  and  that  the  onus  prolandi  was,  in  such  a  c^se, 
thrown  on  the  assured.  The  Court  below  appeared  to  have  pro- 
ceeded upon  a  different  principle.  This  vessel,  without  any  appar- 
ent cause  of  injury  subsequent  to  her  leaving  port,  was  obliged  to 
put  back,  being  incapable  of  proceeding  on  her  voyage.  There 
was  not  only  presumptive,  but  direct,  evidence  that  she  was  not 
seaworthy;  for  if,  upon  the  statement  of  facts,  it  appeared  that 
there  was  neither  bad  weather  nor  anything  else  to  injure  the  ves- 
sel after  her  leaving  port,  and  yet  it  was  found  that  she  was  in  a 
bad  condition,  and  continued  increasing  in  that  badness,  then  it 
was  clear  that  she  could  not  have  been  seaworthy  when  the  voy- 
age commenced.  The  principle  upon  which  his  opinion  was 
founded  was  distinctly  recognised  in  the  books  and  cases. 
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The  judgment  was  in  the  following  form  :  — 

**  The  Lords  find  that  the  ship  in  question,  the  Mid» 
[*349]  summer  Blossom,  was  not  seaworthy  when  *she  sailed 
from  Honduras  on  the  voyage  insured,  and  therefore  find 
the  policy  null  and  void.  And  it  is  therefore  ordered  and  ad- 
judged, that  the  interlocutors  complained  of  be  reversed,  and  the 
defenders  assoilzied.  And  it  is  further  ordered,  that  the  judg- 
ment be  without  prejudice  to  any  claim  of  return  of  premium 
which  the  respondents  might  have  had  at  the  commencement  of 
this  action. " 

[A  similar  judgment  was  pronounced  in  another  appeal,  arising 
from  an  insurance  on  the  ship,  in  which  the  question  was  the 
sama] 

Dixon  V.  Sadler. 

5  Meeson  &  WeUby,  405-4te. 

Insurance,  — No  Implied  Warranty  of  Seaworthiness  after  Voyage  commenced^ 

[405]  To  a  declaration  on  a  time  policy  for  six  moDths,  stating  a  loss  by 
perils  of  the  sea,  the  defendant  pleaded  that,  though  the  vessel  was  lost 
by  perils  of  the  sea,  yet  that  such  loss  was  occasioned  wholly  by  the  wrongfu]> 
negligent;  and  improper  conduct  (the  same  not  being  barratrous)  of  the  master 
and  mariners  of  the  ship,  by  wilfully,  wrongfully,  negligently,  and  improperly 
(but  not  barratrously)  throwing  overboard  so  much  of  the  ballast  that  the  ves- 
sel became  unseaworthy,  and  was  lost  by  perils  of  the  sea,  which  otherwise  she 
would  have  encountered  and  overcome.  The  jury  having,  at  the  trial,  found  a 
verdict  for  the  defendant,  the  underwriter,  on  this  issue:  Held^  on  a  motion 
for  judgment  non  obstante  veredictOj  that  the  plea  was  bad,  and  that  the  under- 
writers were  liable  for  the  consequences  of  the  wilful  but  not  barratrous  act  of 
the  master  and  crew,  in  rendering  the  vessel  unseaworthy  before  the  end  of  the 
voyage,  by  throwing  overboard  a  part  of  the  ballast. 

Assumpsit  on  a  policy  of  insurance,  dated  22nd  of  January, 
1838,  on  the  ship  John  Cook  and  cargo,  at  and  from  the  17th  of 
January,  1838,  until  the  17th  of  July,  1838,  at  noon,  in  port 
and  at  sea,  at  all  times  and  in  all  places,  being  for  the  space  of 
six  calendar  months.  The  declaration  averred  the  loss  of  the 
ship  to  have  taken  place  on  the  19th  of  May,  1838,  by  perils  of 
the  sea.  The  defendant  pleaded,  first,  that  the  vessel  was  not 
lost  by  perils  of  the  sea;  secondly,  the  following  special  plea: 
"  That,  though  true  it  is  that  the  said  vessel  was  by  the  perils 
of  the  sea  wrecked,  broken,  damaged,  and  injui-ed,  and  became 
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and  was  wholly  lodt  tx)  the  plaintiffs,  for  plea  nevertheless  the 
defendant  says,  that  the  said  wrecking,  breaking,  damaging,  and 
injuring  the  said  vessel,  and  the  loss  of  the  same  by  the  perils 
of  the  sea  as  in  the  said  first  count  mentioned,  was  occasioned 
wholly  by  the  wilful,  wrongful,  negligent,  and  improper  conduct 
[the  same  not  being  barratrous  ^]  of  the  master  and  mariners  of  the 
said  ship,  whilst  the  said  ship  was  at  sea  as  in  the  said  first  count 
mentioned,  and  before  the  same  was  wrecked,  broken,  damaged, 
injured,  or  lost  as  therein  mentioned,  to  wit,  on  the  19th  of  May, 
1838,  by  wilfully,  wrongfully,  negligently,  and  improperly  [but 
not  barratrously]  throwing  overboard  so  much  of  the  ballast  of  the 
said  ship,  that  by  means  thereof  she  then  became  and  was  top- 
heavy,  crank,  unfit  to  carry  sail,  and  wholly  unseaworthy,  and 
unfit  and  unable  to  endure  and  encoimter  the  perils  of  the 
sea  which  she  *  might  and  would  otherwise  have  been  able  [♦  406] 
to  have  safely  encountered  and  endured,  and  by  means 
and  in  consequence  of  the  said  wilful,  wrongful,  negligent,  and 
improper  [but  not  barratrous]  conduct  of  the  said  master  and  mar- 
iners, the  said  ship  became  and  was  wrecked,  broken,  damaged, 
injured,  and  lost  by  perils  of  the  sea,  which  perils,  but  for  the 
said  conduct  of  the  said  master  and  mariners,  she  could  and  would 
have  safely  encountered  and  overcome  without  being  so  wrecked, 
broken,  damaged,  injured,  and  lost  as  in  the  said  first  count  is 
mentioned."  — Verification. 

There  were  other  pleas,  but  the  question  turned  alone  on  the 
issue  raised  by  the  second  plea.  The  plaintiff  replied  to  it,  **  that 
the  said  wrecking,  bresiking,  damaging,  injuring  the  said  vessel, 
or  the  loss  of  the  same  by  the  perils  of  the  sea  as  in  the  first  count 
mentioned,  was  not  so  occasioned  by  such  conduct  of  the  master  or 
mariners  of  the  said  ship,  in  manner  and  form  as  in  the  said  plea 
is  alleged, "  &c. 

At  the  trial  before  Parke,  B.  ,  at  the  last  Spring  Assizes  for 
Northumberland,  it  appeared  that  the  plaintiff  was  a  shipowner 
residing  at  Sunderland,  and  was  the  owner  of  the  John  Cook,  and 
had  effected  the  policy  in  question  with  the  defendant,  an  under- 
writer at  Lloyd's.  The  vessel  left  Rotterdam  for  Sunderland  prop- 
erly ballasted  and  equipped  on  the  15th  of  May,  and  arrived  on 
the  19th  of  May  opposite  a  point  called  Seaham,  which  was  about 

^  The  words  within  brackets  were  inserted  in  the  plea  daring  the  argnment,  at  the 
■Oggeetion  of  the  Court 
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four  miles  from  the  port  of  Sunderland.  On  arriving  there,  and 
having  a  pilot  on  board,  the  master  commenced  heaving  part  of 
his  ballast  overboard,  as  was  proved  to  be  usual  on  such  occasions. 
Whilst  this  was  going  on,  the  vessel  drifted  to  the  northward,  and 
a  strong  squall  coming  on  from  the  southeast,  the  ship  was  upset 
on  her  broadside,  and  her  masts  lay  on  the  water.  Every  en- 
deavour was  made  to  right  her,  but  in  vain.  She  afterwards  sunk 
oif  Byhope,  drifted  on  shore,  and  became  a  total  wreck.  If  the 
crew  had  not  removed  the  ballast,  the  ship  would  most 
[*407]  likely  have  stood  the  squall.  *It  was  objected  at  the 
trial  that  this  was  not  a  risk  which  the  underwriters  had 
undertaken  to  indemnify  against  The  learned  Judge  was  of  opin- 
ion that  the  word  **  wilful"  in  the  plea  meant  that  the  ballast  was 
knowingly  thrown  overboard,  and  in  a  negligent  manner,  but  said 
he  would  reserve  that  question  for  the  opinion  of  the  Court  And 
his  Lordship  left  two  questions  to  the  jury:  first,  waa  it  negligent 
conduct  to  throw  the  ballast  overboard  before  arriving  in  harbour  ? 
secondly,  did  they  think  the  master  exercised  a  reasonable  discre- 
tion in  throwing  overboard?  They  found,  as  to  the  first  question, 
that  they  did  think  it  negligent  generally  to  throw  over  the  bal- 
last ;  secondly,  that  the  master  did  right,  supposing  the  practice 
itself  authorised  him.  A  verdict  was  thereupoa  entered  for  the 
defendant  on  the  second  issue,  the  learned  Judge  giving  the  plain- 
tiff liberty  to  move  to  enter  a  verdict  on  that  issue,  if  the  Court 
should  be  of  opinion  that  his  construction  of  the  meaning  of  the 
word  "  wilful, "  as  used  in  the  plea,  was  incorrect 

Alexander  having,  in  Eeister  Term  last,  obtained  a  rule  to  enter 
a  verdict  accordingly,  or  for  judgment  non  obstante  veredicto  [and 
this    having    been  argued,    the  Court    took    time  for   consider- 
ation]. 
[*413]       *The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  — In  this  case  the  defendant,  to  a  declara- 
tion upon  a  time  policy  for  six  months,  stating  a  loss  by  perils  of 
the  seas,  pleaded  three  pleas,  on  each  of  which  issue  was  joined. 
On  the  first  and  third,  the  verdict  was  found  for  the  plaintiff;  on 
the  second,  for  the  defendant  This  plea  stated,  "  that,  though 
the  vessel  was  lost  by  perils  of  the  sea,  yet  that  such  loss  was 
occasioned  wholly  by  the  wilful,  wrongful,  negligent,  and  im- 
proper conduct  of  the  master  and  mariners  of  the  ship,  by  wil- 
fully, wrongfully,  negligently,  and  improperly  throwing  overboard 
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SO  much  of  the  ballast,  that  the  vessel  became  unseaworthy,  and 
was  lost  by  perils  of  the  sea,  which  otherwise  she  would  have 
safely  encountered  and  overcome."  On  a  motion  for  judgment 
Tum  obstante  veredicto,  it  occurred  to  the  Court  to  be  questionable 
whether  the  plea  was  not  at  all  events  bad,  inasmuch  as  the  terms 
of  it  did  not  exclude  the  case  of  a  loss  by  barratry,  for  which  the 
underwriters  would  be  clearly  liable,  and  that  on  this  declaration ; 
and,  as  the  fact  certainly  was,  that  the  crew  were  not  guilty  of 
barratry,  it  was  very  properly  agreed  that  the  plea  should  be 
amended  by  inserting  the  words,  **  but  not  barratrously, "  after  the 
words,  **  negligently  and  improperly. "  And  the  plea,  therefore, 
in  its  present  shape,  raises  the  question,  whether  the  underwriters 
are  liable  for  the  wilful  but  not  barratrous  act  of  the  master  and 
crew,  in  rendering  the  vessel  unseaworthy  before  the  end  of  the 
voyage,  by  casting  overboard  a  part  of  the  ballast  The  case  was 
very  fully  and  ably  argued,  during  the  course  of  the  last  and  pres- 
ent term,  before  my  Brothers  Alderson,  Qurnet,  Maule,  and  my- 
self. We  have  considered  it,  and  are  of  opinion  that  the  plea  is 
bad  in  substance,  and  that  the  plaintiff  is  entitled  to  judgment, 
notwithstanding  the  verdict  The  question  depends  altc^ether  upon 
the  nature  of  the  implied  warranty  as  to  seaworthiness,  or 
mode  of  navigation,  between  the  assured  •  and  the  under-  [*  414] 
writer,  on  a  time  policy.  In  the  case  of  an  insurance  for 
a  certain  voyage,  it  is  clearly  established  that  there  is  an  implied 
warranty  that  the  vessel  shall  be  seaworthy,  by  which  it  is  meant 
that  she  shall  be  in  a  lit  state  as  to  repairs,  equipment,  and  crew, 
and  in  all  other  respects,  to  encounter  the  ordinary  perils  of  the 
voyage  insured,  at  the  time  of  sailing  upon  it  If  the  assurance 
attaches  before  the  voyage  commences,  it  is  enough  that  the  state 
of  the  ship  be  commensurate  to  the  then  risk :  Annen  v.  Wood- 
many  3  Taunt  30  (12  R  R  663) ;  Hibbert  v.  Martin,  Park  on 
Insurance,  VoL  1,  p.  299,  n.,  6th  edition;  and  if  the  voyage 
be  such  as  to  require  a  different  complement  of  men,  or  state  of 
equipment,  in  different  parts  of  it,  as,  if  it  were  a  voyage  down 
a  canal  or  river,  and  thence  across  to  the  open  sea,  it  would  be 
enough  if  the  vessel  were,  at  the  commencement  of  each  stage  of 
the  navigation,  properly  manned  and  equipped  for  it  But  the 
assured  makes  no  warranty  to  the  underwriters  that  the  vessel 
shall  continue  seaworthy,  or  that  the  master  or  crew  shall  do  their 
duty  during  the  voyage ;  and  their  negligence  or  misconduct  is  no 
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defence  to  an  action  on  the  policy,  where  the  loss  has  been  imme- 
diately occasioned  by  the  perils  insured  against  This  principle 
is  now  clearly  established  by  the  cases  of  Busk  v.  Boyal  Exchange 
Company,  2  B.  &  Aid.  72  (20  R  R  350) ;  Walker  v.  Maitland, 
5B.  &Ald.  171  (24  R  R  320);  Holdsworthv,  Wise,  7B.  &  C.  794 
(31  R  E.  299) ;  Bisliop  v.  PenUand,  7  B.  &  C.  219  (31 R  R  177) ; 
and  Shore  v.  BerUall,  7  B.  &  C.  798  n.  (31  R  R  302  n,) ;  nor  can  any 
distinction  be  made  between  the  omission  by  the  master  and  crew 
to  do  an  act  which  ought  to  be  done,  or  the  doing  an  act  which 
ought  not,  in  the  course  of  the  navigation.  It  matters  not  whether 
a  fire  which  causes  a  loss  be  lighted  improperly,  or,  after  being 
properly  lighted,  be  negligently  attended ;  whether  the  loss  of  an 
anchor,  which  renders  the  vessel  unseaworthy,  be  attributable  to 

the  omission  to  take  proper  care  of  it,  or  to  the  improper 
[*  415]   •  act  of  shipping  it,  or  cutting  it  away ;  nor  could  it  make 

any  difference  whether  any  other  part  of  the  equipment 
were  lost  by  mere  neglect,  or  thrown  away  or  destroyed,  in  the 
exercise  of  an  improper  discretion,  by  those  on  board.  If  there 
be  any  fault  in  the  crew,  whether  of  omission  or  commission,  the 
assured  is  not  to  be  responsible  for  its  consequences.  The  only 
case  which  appears  to  be  at  variance  with  this  principle  is  that  of 
Law  V.  Hollingsworth,  7  T.  R  160,  in  which  the  fact  of  the  pilot 
who  had  been  taken  on  board  for  the  navigation  of  the  river 
Thames,  having  quitted  the  vessel  before  he  ought  (under  what 
circumstances  is  not  distinctly  stated),  appears  to  have  been  held 
to  vitiate  the  insurance.  In  this  respect,  we  cannot  help  think- 
ing that  the  case,  although  attempts  were  made  to  distinguish  it 
in  some  of  the  decided  cases,  must  be  considered  as  having  been 
overruled  by  the  modern  authorities  above  referred  to;  and  that 
the  absence,  from  any  cause  to  which  the  owner  was  not  privy,  of 
the  master  or  any  part  of  the  crew,  or  of  the  pilot,  who  may  be 
considered  as  a  temporary  master,  after  they  had  been  on  board, 
must  be  on  the  same  footing  as  the  absence,  from  a  similar  cause, 
of  any  part  of  the  necessary  stores  or  equipments  originally  put  on 
board.  The  great  principle  established  by  the  more  recent  deci- 
sions is,  that,  if  the  vessel,  crew,  and  equipments  be  originally 
sufficient,  the  assured  has  done  all  that  he  contracted  to  do,  and  is 
not  responsible  for  the  subsequent  deficiency  occasioned  by  any 
neglect  or  misconduct  of  the  master  or  crew ;  and  this  principle 
prevents  many  nice  and  difficult  inquiries,  and  causes  a  more  com- 
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plete  indemnity  to  the  assured,  which  is  the  object  of  the  contract 

of  insurance.  If  the  case,  then,  were  that  of  a  policy  for  a  par- 
ticular voyage,  there  would  be  no  question  as  to  the  insufl&ciency 
^f  the  plea ;  and  the  only  remaining  point  is,  whether  the  circum- 
stance of  this  being  a  time  policy  makes  a  difference.  There  are 
^ot  any  cases  in  which  the  obligation  of  the  assured  in 
such  a  case,  as  to  the  seaworthiness  *or  navigation  of  the  [*416] 
'^Bsael,  is  settled;  but  it  may  be  safely  laid  down  that 
^^  is  not  more  extensive  than  in  the  case  of  an  ordinary  policy,  and 
''h.at,  if  there  is  no  contract  as  to  the  conduct  of  the  crew  in  the 
^^e  case,  there  is  none  in  the  other.  Here  it  is  clear  that  no 
^^jection  arises,  on  the  ground  of  seaworthiness  of  the  vessel, 
^^til  that  unseaworthiness  was  caused  by  the  throwing  overboard 
^  part  of  the  ballast,  by  the  improper  act  of  the  master  and  crew ; 

^4,  as  the  assured  is  not  responsible  for  such  improper  act,  we 
^^^  of  opinion  that  the  plea  is  bad  in  substance,  and  the  plaintiff 

etititled  to  our  judgment. 

Bute  absolute  to  enter  judgment  for  the  plaintiff  non  obstante 
veredicto. 

The  case  was  subsequently  brought  up  to  the  Exchequer  Cham- 
ber, where  it  is  reported  as  Sadler  v.  Dixon. 

Sadler  v.  Dixon. 

8  Meeson  &  Welsbj,  895-900. 

The   case   having  been   again  argued,   the  Court  took   [  897] 
time  to  consider,  and  the  judgment  of  the  Court  was  deliv- 
ered by 

TiNDAL,  Ch.  J.  — This  was  an  action  on  a  policy  of  insurance 
upon  the  ship  John  Cook  and  cargo,  from  the  17th  of  January, 
1838,  for  six  calendar  months,  and  the  loss  was  stated  in  the  dec- 
laration to  have  happened  from  perils  of  the  sea,  within  the  time 
for  which  the  policy  was  made.  The  plea  alleges  the  loss  to  have 
been  occasioned  wholly  by  the  wilful,  wrongful,  negligent,  and 
improper  conduct,  the  same  not  being  barratrous,  of  the  master 
and  mariners  of  the  said  ship ;  that  is  to  say,  *  by  wilfully,  wrong- 
fully, negligently,  and  improperly,  but  not  barratrously,  throwing 
overboard  so  much  of  the  ballast  of  the  said  ship,  that  by  means 
thereof  she  then  became  and  was  top-heavy,  and  wholly  unsea- 
worthy,  and  unfit  and  unable  to  encounter  the  perils  of  the  sea. 
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which  she  might  and  would  have  been  able  to  have  encountered ; 
and  in  consequence  of  the  said  wilful,  wrongful,  negligent,  and 
improper,  but  not  barratrous  conduct  of  the  said  master  and  mari- 
ners, the  said  ship  became  wrecked  and  lost  by  perils  of  the  sea, 
which  perils,  but  for  the  said  conduct  of  the  master  and  mariners, 
she  would  have  safely  encountered. " 

The  replication  traversed  "  that  the  said  wrecking  and 
[*  898]   *  damaging  of  the  said  vessel,  or  the  loss  of  the  same  by 

perils  of  the  sea,  as  in  the  first  count  mentioned,  was  occa- 
sioned by  such  conduct  of  the  master  or  mariners  of  the  said  ship, 
in  manner  and  form,  &c.  ; "  upon  which  traverse  issue  was  joined, 
and  found  for  the  defendant  And  the  Court  below  having  given 
judgment  for  the  plaintiff  non  obstante  veredicto,  the  question  raised 
by  the  writ  of  error  is,  whether  the  plea  is  or  is  not  good  in  law. 
No  stress  was  laid,  in  the  course  of  the  ai^jument  before  us, 
upon  any  distinction  to  be  taken  between  the  implied  warranty  on 
the  part  of  the  assured  as  to  the  seaworthiness  of  the  ship,  in  the 
case  of  a  policy  on  a  particular  voyage,  and  of  a  time  policy ;  nor 
do  we  think  any  such  distinction  can  be  held  to  exist;  at  all 
events,  no  distinction  by  which  the  obligation,  on  the  part  of  the 
assured,  in  the  case  of  a  time  policy,  can  be  held  to  be  increased 
or  extended.  But  the  broad  ground  of  argument  taken  by  the 
plaintiff  in  error  has  been,  that  if  the  loss  is  occasioned  by  the 
wilful  and  wrongful  act  of  the  master  and  crew,  but  not  amount- 
ing to  barratry,  it  must  be  held  to  be  occasioned  by  a  cause 
against  which  the  underwriter  had  not  bound  himself  to  indemnify. 
Looking,  however,  at  the  allegation  in  the  plea,  it  appears  to 
us  that  the  meaning  of  the  words  "  wilful  and  wrongful "  is  so 
qualified  by  the  express  averment  that  such  conduct  of  the  maJster 
and  mariners  did  not  amount  to  barratry,  as  that  the  existence  of 
any  fraudulent  or  improper  motive,  on  the  part  of  the  master  and 
crew,  is  altogether  excluded;  and  therefore,  in  effect,  that  the 
meaning  of  the  word  "  wilful"  is  reduced  to  little,  if  anything,  more 
than  the  word  **  voluntary, "  —  a  term  that  must  be  necessarily  ap- 
plied to  every  act  done  by  the  master  and  mariners  in  the  course 
of  conducting  the  navigation  and  working  of  the  ship;  so  that 
every  act  of  heaving  or  casting  the  anchor,  or  of  setting  the  sails, 

or  of  directing  the  helm,  which  may  have  been  the  im- 
[*899]   mediate  occasion  of  the  *loss  of  the  ship,  may,  in  that 

qualified  sense,  be  termed  their  "  wilful  act "     And  again. 
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the  word  "  wrongful, "  when  fraud  and  all  other  improper  motives 
are  excluded  by  the  qualification  above  adverted  to,  bears  no 
stronger  sense  in  the  plea  than  that  the  particular  act  done  was 
not  the  right  course,  but,  on  the  contrary,  a  negligent  or  incorrect 
course  to  pursue.  And,  after  all,  the  general  allegation  of  the 
character  and  quality  of  an  act,  as  that  it  is  wrongful,  or  mali- 
cious, or  injurious,  or  the  like,  cannot  carry  a  charge  against  the 
party  to  whom  it  is  imputed  further  than  the  particular  act  itself 
specified  in  the  pleadings  will  warrant.  The  question,  therefore, 
in  substance  becomes  this :  whether  the  throwing  the  ballast  over- 
board by  the  master  and  crew  (which  must  be  considered  as  their 
voluntary  act,  and  also  a  negligent  and  improper  act),  whereby 
the  ship  became  unseaworthy,  excuses  the  underwriter.  It  is  ob- 
vious that  such  an  act  (all  unlawful  motive  being  excluded  by 
express  averment)  may  be  attributable  to  an  error  or  defect  in 
judgment,  both  as  to  the  fact  of  discharging  the  ballast  at  all,  and 
further,  as  to  the  exact  extent  to  which  it  was  actually  dischaiged ; 
and  it  seems  difiScult,  on  principle,  to  hold  that  the  underwriter 
shall  be  excused  where  the  loss  is  occasioned  by  the  mere  want  of 
judgment  or  the  negligence  of  the  master  and  mariners,  —  which 
occurred  in  this  particular  case^  —  and  that  he  shall  not  be  also 
held  to  be  excused  in  every  case,  where  the  loss  can  be  traced  to 
mistake  of  judgment,  or  an  act  of  carelessness  or  negligence  in  the 
ordinary  navigation  of  the  vessel ;  in  which  latter  cases  the  loss  is 
confessedly  held  to  fall  within  the  meaning  of  perils  of  the  sea. 

But  without  entering  into  a  further  discussion  of  the  principle, 
we  think,  upon  the  later  authorities,  the  rule  is  established,  that 
there  is  no  implied  warranty  on  the  part  of  the  assured  for  the  con- 
tinuance of  the  seaworthiness  of  the  vessel,  or  for  the  performance 
of  their  duty  by  the  master  and  crew  during  the  whole 
course  of  the  voyage.  *  The  case  of  Law  v.  Hollingworth,  [*  900] 
7  T.  R  160,  must  be  allowed  to  bear  against  the  principle 
80  laid  down  by  those  later  authorities.  The  ground  of  decision 
in  that  case  appears  to  have  been,  that  there  was  no  pilot  on  board 
during  the  time  the  ship  was  sailing  up  the  river  Thames,  which 
was  required  by  the  statute  5  Geo.  II. ,  and  that  it  was  an  implied 
contract  on  the  part  of  the  assured  that  there  should  be  such  per- 
son. This  at  least  appears  the  ground  of  Lord  Kenton's  judg- 
ment, although  certainly  the  other  two  Judges  seem  to  have 
considered  that  it  was  a  loss  arising  from  an  act  of  gross  negli- 
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gence.  The  decision  of  that  case  may  be  maintainable  on  the 
ground  of  an  implied  warranty  to  observe  the  positive  requisitions 
of  an  Act  of  Parliament ;  but  if  it  is  to  be  taken  as  an  authority 
that  the  implied  warranty  on  the  part  of  the  assured  extends  to 
acts  of  negligence  on  the  part  of  the  master  and  crew,  throughout 
the  voyage,  we  think  it  cannot  be  supported  against  the  weight  of 
the  later  authorities.  (See  Btuk  v.  Bayal  Exchange  Company,  2  R 
&  Aid.  73  (20  R  R  350);  Walker  v.  MaiUamd,  5  R  &  Aid.  171 
(24  R  R  320) ;  Holdsworth  v.  Win,  7  R  &  C.  794  (31  B.  R 
299);  Bishop  v.  PerUlani,  7  B.  &  C.  219,  1  Man.  &  R  49  (31 
R  R  177);  andSAord  v.  Bmtall,  7  B.  &  C.  798  n.,  1  Man.  &  R  11 
(31  RR  302  71.).) 

Upon  the  whole,  we  think  the  plaintiff  below  is  entitled  to 
judgment  non  obstant$  veredicto,  and  that  the  judgment  of  the 
Court  below  must  be  affirmed.  Judgment  affirmed, 

ENGLISH  NOTES. 

The  implied  warranty  is  similar  to  the  implied  warranty  of  seaworthi- 
ness —  in  the  sense  of  fitness  to  carry  the  goods  on  the  voyage  —  that 
the  law  imposes  upon  shipowners  towards  the  owners  of  the  goods 
which  they  carry.  See  Nos.  4  and  5  of  ''Bill  of  Lading,'^  and  notes 
4  R  C.  697  et  seq. 

The  principle  of  Watson  v.  Clark  was  followed  by  Lord  Eldon  in 
directing  the  House  of  Lords  in  the  case  of  Parkes  v.  Potts  (another 
Scotch  case  in  1815),  3  Dow,  23,  15  R  R  1,  where  the  ship  had  to  put 
back,  owing  to  her  leaky  condition,  the  day  after  sailing. 

In  Pickup  V.  Thames  Marine  Insurance  Co.  (C.  A.  1878),  3  Q.  B.  D. 
694,  47  L.  J.  Q.  B.  749,  39  L.  T.  341,  26  W.  R  689,  it  is  clearly 
pointed  out  by  the  judgments  of  the  Lords  Justices  (Brett,  L.  J.,  and 
Thesiger,  L.  J.)  that  Lords  Eldom  and  Kbdesdalb  in  Watson  v.  Clark 
did  not  decide  any  hard  and  fast  rule  of  law,  but  merely  decided  that 
the  Court  below,  who  were  judges  of  fact  as  well  as  law  in  that  case, 
ought  to  have  drawn  the  inference  of  fact  that  the  ship  sailed  in  an 
unseaworthy  state;  and  accordingly,  in  the  case  of  Pickup  v.  Thames 
Marine  Insurance  Co.^  —  the  Judge  at  the  trial  having  directed  the  jury 
that  the  fact  of  a  vessel  having  put  back  eleven  days  after  starting  on 
her  voyage  was  sufficient  to  shift  the  burden  of  proof  and  to  make  it 
incumbent  on  the  insured  to  prove  that  the  unseaworthiness  arose  from 
causes  occurring  subsequently  to  setting  sail, — the  Court  of  Appeal 
held  that  this  was  a  misdirection,  and  that  there  must  be  a  new  trial. 

In  connection  with  this  subject  may  be  mentioned  a  case  which  turned 
upon  the  duty  as  to  seaworthiness  imposed  by  section  5  of  the  Merchant 
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Shipping  Act,  1876  (now  substantially  embodied  in  section  458  of  the 
Merchant  Shipping  Act,  1894).  The  statutory  duty  (in  the  words  of 
the  Act  of  1876)  is:  "that  the  owner  of  the  ship  and  the  master,  and 
every  agent  charged  with  the  loading  of  the  ship,  or  the  preparing 
thereof  for  sea,  or  the  sendiug  thereof  to  sea,  shall  use  all  reasonable 
means  to  insure  the  seaworthiness  of  the  ship  for  the  voyage  at  the  time 
when  the  voyage  commences,  and  to  keep  her  in  a  seaworthy  condition 
lor  the  voyage  during  the  same."  In  Hedley  v.  Pinkney  db  Sons*  Steam^ 
ship  Co,  (H.  L.  1894),  1894,  A.  C.  222,  63  L.  J.  Q.  B.  419,  70  L.  T. 
630,  42  W.  B.  497,  a  question  arose  from  a  man  falling  overboard  in 
consequence  of  neglect  to  ship  the  stanchions  and  rails  which  had  been 
provided  for  the  purpose  of  making  level  the  bulwarks  at  a  point  where 
the  permanent  bulwarks  were  lowered  for  the  convenience'of  shipping 
goods.  It  was  held  that  this  neglect  did  not  render  the  ship  unseaworthy 
within  the  meaning  of  the  section. 

AMERICAN  NOTES. 

This  subject  has  been  considered  in  notes,  ante^  vol.  4,  p.  728,  vol.  5,  p.  272. 
Both  prioeipal  cases  are  repeatedly  cited  In  Parsons  on  Marine  Insurance.  It  is 
scarcely  necessary  to  accumulate  cases  to  substantiate  the  first  branch  of  the 
£ule,  as  there  is  no  conflict.  It  will  be  suiSBcient  to  cite  Warren  v.  United 
Ini.  Co.,  2  Johnson  Cases  (N.  Y.),  232 ;  1  Am.  Dec.  164  and  notes,  165 ; 
BamewaU  v.  Church,  1  Caines  (N.  Y.),  217 ;  2  Am.  Dec.  180 ;  Flemming  v. 
Marine  Ins.  Co.,  4  Wharton  (Penn.),  59;  33  Am.  Dec.  83  and  note,  37 
I  (citing  Waison  v.  Clark) ;  Taylor  v.  Lowell,  8  Massachusetts,  331 ;  3  Am.  Dec. 

141;  Dupeyre  v.  West,  M.  jr  F.  Ins.  Co.,  2  Robinson  (Ix>uisiana),  457;  38 
Am.  Dec.  218;    Hazard's  Adm'r  v.  N,  E.  M.  Ins.  Co.,  8  Peters  (U.  S.  Supr. 
I  Ct),  557;  Cincinnati  M.  Ins.  Co,  v.  May,  20  Ohio,  211;  DonnaUy  v.  Merch. 

Mtu.  Ins.  Co.,  28  Louisiana  Annual,  939 ;  26  Am.  Rep.  129. 

On  the  second  branch  of  the  Rule  the  American  doctrine  has  one  qualifica- 
i  tion.    It  is  generally  held  that  unseaworthiness  arising  after  the  conunenoe- 

ment  of  the  voyage  shall  not  operate  as  a  defence,  unless  it  was  the  cause  of  the 
j  loss,  and  resulted  from  the  negligence  or  misconduct  of  the  assured.    McDowell 

\  V.  Gen,  M.  Ins.  Co.,  7  Louisiana  Annual,  684;  56  Am.  Dec.  619.     The  Ck>urt 

I  observe :   '*  It  is  proper  here  to  remark,  that  although  it  seems  to  be  the  great 

leading  principle  of  the  English  doctrine  of  seaworthiness  that  there  is  no 
implied  warranty  of  seaworthiness,  except  at  the  commencement  of  the  voyage, 
yet  the  law  in  the  principal  commercial  States  of  this  Union  is  at  variance  with 
the  English  doctrine,  and  gives  a  wider  extent  to  the  implied  warranty.  It 
holds  it  to  be  the  duty  of  the  assured  to  keep  his  vessel  seaworthy  during  the 
voyage,  if  it  be  in  his  power  to  do  so ;  and  if  from  the  neglect  of  the  owner  or 
his  agents  the  vessel  becomes  unseaworthy,  by  damage  or  loss  in  her  hull  or 
equipments,  daring  the  voyage,  the  owner  must  repair  the  damage  or  supply 
the  loss,  at  the  port  of  refuge,  refreshment,  or  trade.  The  underwriter  will 
he  discharged  from  liability  for  any  loss,  the  consequence  of  such  want  of 
diligence.    8  Kent's  Com.  288,  289 ;  Amould  on  Marine  Insurance,  666. 
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**  The  American  doctrine,  however,  is  qualified  to  this  extent,  that  xmsea- 
worthiness  arising  after  the  commencement  of  the  voyage  has  not  a  retro- 
spective operation,  so  as  to  destroy  a  just  claim  in  respect  of  losses  which  have 
occurred  prior  to  the  breach  of  the  implied  warranty ;  and  also  that  if  the  ship 
sailed  seaworthy  for  the  voyage,  subsequent  unseaworthiness  shall  not  operate 
as  a  defence,  except  where  the  loss  is  distinctly  shown  to  have  been  occasioned 
by  it,  and  the  unseaworthiness  itself  to  have  arisen  from  the  negligence  or 
misconduct  of  the  assured  or  his  i^ents.  The  language  of  Mr.  Kent,  with 
regard  to  this  latter  qualification,  is  very  apposite,  by  reason  of  the  illustratioii 
it  gives  to  the  present  controversy.  •  The  owner,*  says  he,  *  is  bound  to  keep 
the  vessel  in  a  competent  state  of  repair  and  equipment  during  the  voyage, 
as  far  as  it  may  be  in  his  power.  If  this  be  not  the  case,  and  a  loss  afterwards 
happens,  which  could  by  any  means  be  either  increased  or  affected  by  a  prior 
breach  of  the  implied  warranty  of  seaworthiness  when  the  policy  attached, — 
as,  for  instance,  if  the  master  should  omit  to  take  a  pilot  at  an  intermediate 
port  where  he  ought  and  might  have  done  it,  and  the  vessel  be,  two  years  after- 
wards, lost  by  capture;  or  if  he  sailed  without  sufficient  anchors,  and  the 
vessel  be  afterwards  stnick  with  lightning,  —  would  the  insurer  be  discharged? 
The  better  opinion  would  seem  to  be  that  he  would  not  be  discharged.' 
8  Kent's  Com.  289.     See  also  Paddock  v.  Franklin  Ins.  Co.,  11  Pick.  227. 

^  Mr.  Amould  advocates  the  English  rule,  and  considers  it  decidedly  pref- 
erable, both  as  giving  the  assured  a  more  complete  indemnity,  and  also  pre- 
venting many  nice  and  difficult  inquiries,  which,  in  his  opinion,  the  other 
system  has  a  direct  tendency  to  produce.  But  it  seems  to  us,  on  the  other 
hand,  that  the  American  rule  is  more  consistent  with  public  policy,  con- 
sidered with  reference  to  the  preservation  of  life  and  property." 

In  Copeland  v.  N.  E.  M.  Ins,  Co.,  2  Metcalf  (Mass.),  440,  Shaw,  Ch.  J., 
after  quoting  the  language  of  Baron  Parke,  in  Dixon  v.  Sadler,  to  the  contrary 
of  the  American  doctrine  as  above  set  forth,  remarks :  "  If  this  is  to  be  taken 
as  limited  to  the  cases  where  the  master,  officei*s,  and  crew  act  in  their  own 
proper  sphere,  as  practically  managing  and  conducting  the  navigation,  and 
where  the  master  does  not  stand  in  the  relation  of  representative  and  agent  of 
the  owners,  we  think  it  not  inconsistent  with  the  general  principle,  leaving 
the  owner  still  bound  by  the  acts  of  the  master,  so  far  as  by  law  and  the  usage 
of  navigation  he  is  the  representative  of  the  owners,  executing  their  expreas 
or  implied  orders,  and  doing  all  such  acts  as  an  owner  himself  might  and 
would  do,  if  present.  Unless  taken  with  this  implied  limitation,  the  principle 
would  seem  to  be  laid  down  too  broadly,  and  come  in  conflict  with  some  of 
the  established  rules  of  insurance  law." 

Parsons  says  that  this  American  doctrine  "  is  quite  well  settled,"  citing  the 
Massachusetts  cases,  and  Hazard's  Adm'r  v.  N.  E.  M.  Ins.  Co.,  1  Sumner 
(U.  S.  Circ.  Ct.),  230;  8  Peters  (U.  S.  Sup.  Ct.),  557;  Stewart  v.  Tenn.  M.  fi* 
F.  Ins.  Co,,  1  Humphreys  (Tennessee),  242,  which  sustain  his  assertion. 

"  In  the  insurance  of  a  vessel  by  a  time  policy,  the  warranty  of  seaworthi- 
ness is  complied  with  if  the  vessel  be  seaworthy  at  the  commencement  of  the 
risk,  and  the  fact  that  she  subsequently  sustains  damage,  and  is  not  properly 
refitted  at  an  intermediate  port,  does  not  discharge  the  insurer  from  subse- 
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qaent  risk  or  loss,  provided  that  such  loss  be  not  the  consequence  of  such 
omission.  A  defect  of  seaworthiness,  arising  after  the  commencement  of  the 
risk,  and  permitted  to  continue  from  bad  faith  or  want  of  ordinary  prudence 
or  diligence  on  the  part  of  the  insured  or  his  agents,  discharges  the  insurer 
from  liability  for  any  loss  which  is  the  consequence  of  such  bad  faith  or  want 
of  prudence  or  diligence ;  but  does  not  affect  the  contract  of  insurance  as  to 
Any  other  risk  or  loss  covered  by  the  policy,  and  not  caused  or  increased  by 
8Qch  particular  defect."  Union  Ins,  Co.  v.  Smith,  124  United  States,  405, 
citing  Paddock  v.  Franklin  Ins,  Co.f  supra.  This  doctrine  is  precisely  sup- 
ported by  Am.  Ins,  Co,  v.  Ogden,  20  Wendell  (New  York),  287:  Peters  v. 
Pkcmix  Ins,  Co.,  3  Sergeant  &  Rawle  (Penn.),  25 ;  Merchant's  M.  Ins.  Co,  v. 
Sweety  6  Wisconsin,  670.  In  the  last  case  the  Court  said :  ^  We  suppose  it  to 
^  a  well-settled  rule  in  the  law  of  insurance  in  this  coimtry,  that  in  addition 
to  the  implied  warranty  of  seaworthiness  which  applies  to  the  state  of  the 
vessel  at  the  commencement  of  the  risk  or  voyage,  and  which  must  be  strictly 
<^niplied  with  as  a  condition  precedent  to  the  policy  attaching,  it  is  also  the 
daty  of  the  assured  from  time  to  time,  during  the  continuance  of  the  policy 
or  voyage,  to  repair  the  vessel  and  keep  her  in  a  suitable  condition  for  the 
service  in  which  she  is  engaged ;  and  if  they  fail  to  do  so,  and  a  loss  happens 
which  is  attributable  to  that  cause,  the  assured  and  not  the  underwriters  must 
«««tain  it."  Citing  Copeland  v.  N.  E,  M.  Ins,  Co,,  2  Metcalf  (Mass.),  432, 
which  cites  Dixon  v.  Sculler.  See  to  the  same  effect,  Gazzam  v.  Cincinnati  Ins, 
Co.,  6  Ohio,  72;  Cudworth  v.  So.  Car.  Ins,  Co.,  4  Richardson  Law  (So.  Car.), 
416;  55  Am.  Dec  692. 

In  the  Copeland  case  above  cited  the  point  of  decision  was  that  where  a 
vessel  was  originally  seaworthy,  the  fact  that  the  master  subsequently  became 
incapable  of  managing  it,  by  reason  of  insanity,  did  not  render  her  unsea- 
worthy.  Shaw,  Ch.  J.,  reviewed  the  English  decisions  in  a  very  learned  man- 
ner, paying  especial  attention  to  Dixon  v.  Sadler,  of  which  he  observes,  after 
quoting  Baron  Parke's  assertion  that  original  sufficiency  is  enough :  *'  If  this 
is  to  be  taken  as  limited  to  the  cases  where  the  master,  officers,  and  crew  act 
in  their  own  proper  sphere,  as  practically  managing  and  conducting  the  navi- 
gation, and  where  the  master  does  not  stand  in  the  relation  of  representative 
and  agent  of  the  owners,  we  think  it  not  inconsistent  with  the  general  princi- 
ple, leaving  the  owner  still  bound  by  the  acts  of  the  master,  so  far  as  by  law 
and  the  usage  of  navigation  he  is  the  representative  of  the  owners,  executing 
their  express  or  implied  orders,  and  doing  all  such  acts  as  an  owner  himself 
might  and  would  do,  if  present.  Unless  taken  with  this  implied  limitation, 
the  principle  would  seem  to  be  laid  down  too  broadly,  and  come  in  conflict 
with  some  of  the  established  rules  of  insurance  law, 

**  It  may  be  remarked,  upon  this  review  of  the  English  authorities,  that 
they  mostly  turn  upon  the  question  whether  there  has  been  a  breach  of  the 
implied  warranty  of  seaworthiness,  wholly  exonerating  the  underwriters ;  or 
whether  there  has  been  negligence  or  mismanagement  of  the  officers,  pilots, 
and  mariners,  originally  competent  in  point  of  number,  skill,  and  capacity  in 
the  performance  of  what  may  be  considered  their  respective  and  appropriate 
professional  duties.     No  case  has  gone  the  length  of  deciding,  that  where 
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there  ia  a  long  voyage  consisting  of  several  stages,  or  where  there  is  a  policy 
on  time,  which  may  last  several  years,  if  the  vessel  becomes  damaged  or  unfit 
for  navigation,  it  is  not  the  duty  of  the  owner  to  make  the  necessary  repairs  to 
fit  her  for  the  service  on  which  she  is  destined,  and  in  case  of  failure  to  do  so, 
and  a  loss  happens  fi'om  that  cause,  that  the  insurers  are  liable,  as  for  a  loss 
by  one  of  the  perils  insured  against.  Nor,  we  think,  has  any  case  decided, 
that,  in  the  absence  of  proof  of  any  other  provision  for  the  performance  of 
this  duty,  the  captain  shall  not  be  presumed  to  be  the  agent  of  the  owner  for 
that  purpose.  If  so,  we  think  the  English  and  American  cases  may  be 
reconciled." 

The  American  doctrine  above  mentioned  is  laid  down  in  Dupeyre  v.  West. 
M.  Sf  F,  Ins.  Co.,  2  Robinson  (Ix>uisiana),  457 ;  38  Am.  Dec.  218;  Lapene  v. 
Sun  M,  Ins.  Co,,  8  Louisiana  Annual,  1 ;  58  Am.  Dec.  068  and  notes,  671, 
citing  Dixon  v.  Sadler. 

The  question  is  elaborately  considered  by  Shaw,  Ch.  J.,  obiier,  in  Paddock 
V.  Franklin  Ins.  Co.,  supra.  He  says :  ^  Of  course  it  is  not  contended  that 
the  owner  is  bound  to  keep  the  ship  seaworthy,  to  the  eSect  that  the  uuder- 
writers  are  discharged  at  the  time  of  her  becoming  uuseaworthy ;  for  the 
very  disasters  which  duable  and  render  her  uuseaworthy  are  those  against 
which  the  underwriters  engage  to  indemnify.  The  proposition  then  is,  that 
the  underwriters  are  discharged  from  and  after  the  time  that  it  was  in  the 
power  of  the  owner  to  repair  and  make  her  seaworthy,  and  he  has  failed  to  do  so. 

<<  That  the  owner  of  a  ship  is  bound  to  keep  his  ship  in  a  competent  state  of 
repair  and  equipment,  during  the  voyage ;  that  if  damage  is  sustained  in  her 
hull,  sails,  or  equipments,  he  is  bound  to  repair  and  supply  them  as  soon  as 
he  conveniently  can ;  that  if  the  crew  become  disabled  by  the  death,  sickness, 
or  desertion  of  men,  he  shall,  as  soon  as  practicable,  procure  others ;  and  so 
that  in  a  certain  sense  he  is  bound  to  keep  his  ship  seaworthy,  is  no  doubt  true. 
But  what  shall  be  the  consequence  of  a  failure  and  breach  of  duty  in  this 
respect,  seems  not  to  be  so  well  settled.  Are  each  and  all  of  these  requisites, 
included  in  the  implied  warranty  of  seaworthiness,  regarded  as  strict  cpm/i- 
tions  precedent,  to  the  effect  that  if  not  complied  with,  on  the  part  of  the 
owner,  the  contract  of  insurance  becomes  wholly  annulled?  Or  are  they 
obligations  and  duties  binding  on  the  owner,  and  if  not  performed  on  his 
part,  and  if  in  consequence  of  such  non-performance  a  loss  happens,  or  by  any 
reasonable  probability  may  be  ascribed  to  that  cause,  the  effect  wUi  be  that 
such  loss  will  fall  upon  the  assured,  and  not  upon  the  underwriter?  If  it  is 
contended  that  a  vessel  must  be  seaworthy,  for  the  remainder  of  the  voyage, 
in  all  respects,  at  eveiy  stage  of  the  voyage,  as  well  as  its  commencement, 
and  at  her  departure  from  every  port  of  refuge  or  refreshment,  using  the 
term  *  seaworthiness '  in  this  case  in  its  technical  sense,  as  an  implied  warranty 
operating  as  a  condition  precedent,  so  that  if  not  complied  with  the  under- 
writers would  be  wholly  discharged  from  their  contract,  it  is  certainly  a  propo- 
sition which  would  require  great  consideration.  The  effect  woidd  be,  that  if  a 
vessel  were  to  sail  from  an  intermediate  port  without  a  pilot,  where,  by  the 
course  of  navigation,  a  pilot  ought  to  be  employed,  and  two  years  after  be  lost 
by  capture ;  or  if  she  were  to  sail  without  sufElcient  anchors,  and  afterwards  iu 
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the  progress  of  the  voyage  be  stnick  by  lightning  and  burnt,  although  the 
defect  which  coostituted  onseaworthineBS  did  not,  and  by  no  possibility  could, 
contribute  to  the  loss  that  ensued,  still  the  underwriters  would  not  be  liable. 
It  would  seem  to  be  more  consistent  with  the  nature  of  the  contract,  the 
intent  of  the  parties,  and  the  purposes  of  justice  and  policy,  to  hold  that, 
ofler  the  policy  has  once  attached,  the  implied  warranty  should  be  so  construed 
M  to  exempt  the  underwriter  from  all  loss  or  damage  which  did  or  might 
proceed  from  any  cause  thus  warranted  against ;  but  to  hold  him  still  respon- 
sible for  those  losses  which  by  no  possibility  could  be  occasioned  by  peril 
iocresaed  or  alfeoted  by  the  breach  of  such  implied  warranty.  In  a  recent 
WW,  where  a  ship  insured  at  and  fnm  a  port  sailed  on  her  voyage  in  an  un- 
■eaworthy  condition,  by  being  overloaded,  but  the  defect  was  discovered  be- 
fore any  loss  had  accrued,  and  the  vessel  put  back  and  part  of  the  cargo  was 
<liflcharged,  by  means  of  which  she  was  rendered  seaworthy,  and  afterwards  a 
^  happened,  in  no  degree  attributable  to  her  having  been  overladen  and 
^nseaworthy  when  she  s^ed,  it  was  held  that  the  imderwriters  were  responsi- 
ble for  such  loss.  The  circumstance  that  the  insurance  was  at  and  from  the 
P^t,  80  that  the  policy  attached  and  the  risk  commenced  before  sailing,  was 
^^  expressly  relied  upon,  or  made  the  avowed  ground  of  the  decision ;  but 
SQeh  was  the  fact,  and  would  seem  to  reconcile  it  with  the  course  of  decisions. 
^^  V.  Aberdeen^  2  Bam.  &  Aid.  320.  A  similar  case  occurred  in  Pennsyl- 
vania.   Garrigues  v.  Coxe,  1  Binn.  592. 

'*But  this  question  does  not  neoessarily  arise  in  the  present  case,  and 
therefore  the  Court  are  not  called  upon  to  give  any  definitive  opinion  upon 
this  point.  The  loss  of  the  Tarquin  was  occasioned  by  foundering  at  sea, 
in  consequence  of  springing  aleak.  If  this  was,  or  might  be,  attributable  to 
her  sailing  from  Pernambuco  in  such  a  state,  owing  to  the  want  of  repairs  and 
soppJies,  which  it  was  the  duty  of  the  owner  to  furnish,  so  that  she  was  not 
tight,  staunch,  and  strong,  and  reasonably  well  fitted  to  prosecute  and  com- 
plete the  voyage  insured,  then  it  is  obvious  that  the  leak,  and  consequent 
loss,  were,  or  for  aught  that  appears  might  be,  owing  to  this  defective  state 
of  the  ship ;  and  so,  whether  the  contract  were  discharged  or  not,  the  under- 
writers would  not  be  liable.  If  the  vessel  was  technically  unseaworthy,  and 
the  implied  condition  of  the  part  of  the  assured  not  complied  with,  the 
underwriters  would  be  discharged,  because  the  contract  was  no  longer  in  force 
when  the  loss  happened;  but  if  not  technically  unseaworthy,  still  the  loss 
happened  or  might  have  happened  for  want  of  repairs  which  the  owner  was 
bound  to  make,  —  a  loss  against  which  the  underwriters  were  not  bound  to 
indemnify,  and  so  they  could  not  be  held  liable,  because  their  contract  was 
not  broken." 

The  Canada  Courts  follow  the  English  rule  in  disregarding  subsequent 
unseaworthiness,  although  arising  from  the  negligenoe  of  the  master  or  crew. 
Woodhotae  v.  Prov.  Ins.  Co.,  31  Up.  Can.  Q.  B.  176;  Lerouxr.  Merch.  Ins.  Co., 
Ramsay  App.  Cases  (Lower  Can.),  374. 
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No.  57.  — BOUILLON  v,  LUPTON. 
(1863.) 

RULE. 

If  the  voyage  consists  of  distinct  sections  requiring  dif- 
ferent conditions  of  seaworthiness,  and  it  is  usual  in  such 
a  voyage  to  supplement  and  complete  the  equipment  at 
the  different  points,  it  is  a  sufficient  compliance  with  the 
implied  warranty  if  the  ship  starts  on  each  section  of  the 
voyage  properly  equipped  according  to  the  reasonable 
requirements  and  the  usual  course  of  conducting  the 
voyage. 

Bouillon  v.  Lupton. 

83  L.  J.  C.  P.  37-45  (s.  c.  15  C.  B.  (N.  S.)  118  ;  10  Jar.  (N.  S.)  422;  8  L.  T.  575  ; 

11  W.  R.  966). 

Insurance.  —  Voyage-policy,  —  Implied  Warranty  of  Seaworthiness.  — Distinct 

Sections  of  Voyage. 

[87]        A  policy  of  insaraDce  was  effected  on  a  ship  from  Lyons  to  Galatz,  war- 
ranted to  sail  on  or  before  a  certain  day.     The  ship  left  Lyons  before  the 
day  in  question,  fully  equipped  for  the  river  voyage,  but  with  only  a  river  cap- 
tain- and  crew,  and  without  her  masts,  anchors,  and  other  portions  of  her 
[88]  tackle  which  were  necessary  for  her  sea  voyage.    She  could  not  possibly 
have  made  the  river  voyage  with  her  masts  up  and  her  heavy  tackle  on 
board,  and  it  was  usual  in  similar  adventures  to  take  these  and  other  things  neces- 
sary for  the  sea  voyage  on  board  at  Marseilles.    The  required  additions  were,  in 
this  case,  made  at  Marseilles  without  unreasonable  delay,  but  the  ship  did  not 
leave  Marseilles  until  after  the  day  appointed.    Hddf  looking  at  the  nature  of  the 
voyage  and  to  mercantile  usage,  that  the  ship  had  complied  with  the  warranty 
to  sail  on  a  certain  day,  and  with  the  implied  warranty  of  seaworthiness. 

A  vessel,  having  a  reasonable  excuse  for  delay  in  the  course  of  her  voyage, 
in  order  to  make  certain  alterations  in  her  equipment,  increased  the  delay  by 
waiting  for  other  ships  which  were  about  to  perform  the  same  voyage,  in  order 
that  she  might  sail  in  company  with  them.  The  jury  found  that  a  prudent  cap- 
tain would  have  followed  this  course.  Hdd,  that  the  delay  was  justifiable  on 
this  ground. 

The  declaration  stated  that  by  a  policy  of  insurance,  bearing 
date  the  6th  of  September,  1861,  the  plaintiffs  caused  themselves 
to  be  insured,  lost  or  not  lost,  at  and  from  Lyons  to  Galatz,  and 
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while  there  for  ten  days,  with  leave  to  call  at  all  ports  and  places 
in  the  Mediterranean  for  all  or  any  purpose,  upon  the  body,  tackle, 
&C. ,  of  and  in  the  ship  or  steamer  Bourdon,  beginning  the  adven- 
ture at  Lyons  as  above,  and  continuing  the  same  during  the  said 
voyage,  and  until  the  said  ship  and  premises  should  be  arrived  at 
Galatz,  and  while  there  for  ten  days,  against  perils  of  the  sea  and 
certain  other  perils  and  adventures  as  therein  mentioned.  And  it 
was  thereby  declared  that  it  should  be  lawful  for  the  said  ship  and 
premises  in  that  voyage  to  proceed  and  sail  to,  and  touch,  and  stay 
at  any  ports  or  places  whatsoever  and  wheresoever,  and  with  leave 
to  tow  and  be  towed,  without  being  deemed  any  deviation,  and 
without  prejudice  to  that  insurance ;  and  that  the  said  ship  and 
premises  were  and  should  be  valued  at,  on  hull,  &c.,  valued 
£3000,  machinery  £3000.  To  pay  average  on  each  as  if  sepa- 
rately insured,  and  general  average  as  per  foreign  statement,  if  so 
made  up.  And  by  the  said  policy  the  said  ship  and  premises  were 
warranted  free  from  capture  and  seizure,  and  the  consequences  of 
any  attempt  thereat  And  the  said  ship  was  warranted  to  sail  on 
or  before  the  15th  of  August,  1861.  And  by  a  memorandum 
thereunder  written  the  ship  and  premises  were  warranted  free 
from  average  under  £3  per  cent,  unless  general,  or  the  ship  be 
stranded.  That  the  defendant  had  notice  of  all  the  premises,  and 
thereupon,  in  consideration  of  a  certain  premium  paid  to  him  by 
the  plaintiffs  for  the  insurance  of  £100  upon  the  said  ship  and 
premises  in  the  said  policy  mentioned,  the  defendant  subscribed 
the  said  policy  for  the  said  sum  of  £100,  and  became  an  insurer 
to  the  plaintiffs  of  and  upon  the  said  ship  and  premises  to  that 
amount,  and  upon  the  terms  and  conditions  of  the  said  policy. 
That  the  plaintiffs  were  then  and  from  that  time  until  and  at  the 
time  of  the  loss  thereinafter  mentioned  interested  in  the  said  ship 
and  premises  to  the  amount  of  all  the  insurance  to  them  insured 
thereon,  and  that  Messrs.  Morice  &  Dixey  effected  the  said  policy 
as  their  agents  and  on  their  behalf.  That  the  plaintiffs  performed 
and  complied  with  all  warranties  in  the  said  policy  contained,  and 
that  the  said  ship  with  the  premises  on  board  thereof  departed  on 
her  said  voyage,  and  while  she  was  proceeding  on  her  said  voyage, 
and  during  the  continuance  of  the  said  risk,  the  said  ship  and 
premises  were,  by  perils  insured  against,  wholly  lost.  That  the 
plaintiffs  did  all  things  on  their  part  to  be  done,  and  all  things 
had  happened,  and  all  times  elapsed  to  entitle  the  plaintiffs  to  be 
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paid  by  the  defendant  the  said  sum  of  £100  so  insured  by  him  as 
aforesaid,  but  the  defendant  had  not  paid  the  same. 

Second  oount  on  a  precisely  similar  policy  of  the  same  date  on 
a  ship  called  Papin  No.  1.  Third  count,  on  a  similar  policy  of 
the  same  date  on  a  ship  called  Papin  No.  6. 

Third  plea  to  these  three  counts,  that  the  said  ships  and 
premises  lespectively  did  not  depart  on  the  voyages  insured  as  in 
those  counts  respectively  allied.  Fifth  plea,  that  the  said  ships 
and  premises  respectively  did  not  sail  on  or  before  the  15th  of 
August,  1861,  within  the  true  intent  and  meaning  of  the 
[*39]  warranties  •contained  in  the  said  policies  respectively. 
Sixth  plea,  that  at  the  time  when  the  said  ships  and  prem- 
ises respectively  separated  and  set  sail  on  the  voyages  insured  by 
the  said  policies  respectively,  they  were  respectively  not  seaworthy 
for  their  respective  voyages.  Seventh  plea,  that  before  the  respec* 
tive  losses  in  the  three  counts  mentioned  the  said  ships  and  prem- 
ises respectively  wrongfully  and  improperly  delayed  proceeding 
upon,  and  deviated  from,  the  voyages  respectively  insured. 

Issue  was  joined  on  these  pleas. 

At  the  trial,  before  Cockburn,  Ch.  J. ,  at  the  last  Kingston  Spring 
Assizes,  the  following  facts  were  proved. 

The  three  vessels  in  question  were  river  steamers,  formerly  in 
use  upon  the  Bhone,  but  being  no  longer  required  for  that  pur- 
pose, an  agreement  was  entered  into,  on  the  11th  of  June,  1861, 
that  their  owner  should  repair  and  strengthen  them,  in  order  to  fit 
them  for  a  voyage  from  Lyons  to  Gralatz,  which  is  about  one  hun- 
dred miles  up  the  Danube.  It  was  intended  that  the  ships,  if 
they  arrived  in  safety,  should  be  used  for  the  navigation  of  that 
river. 

Evidence  was  given  at  the  trial  that,  if  the  ships  sailed  by  the 
day  named  in  the  policy,  there  was  a  greater  prospect  of  their 
reaching  their  destination  in  safety  than  if  they  sailed  later,  the 
weather  being  likely  to  be  more  favourable  in  the  earlier  season. 

The  first  vessel  which  left  Lyons  was  the  Papin  No.  6.  She 
started  on  the  24th  of  July  with  a  river  crew  and  captain,  and 
without  her  masts,  anchors,  and  other  heavy  articles  which  it  was 
impossible  for  her  to  carry  on  board  during  the  river  voyage.  She 
arrived  at  Aries  on  the  28th  of  July,  and  there  took  on  board  her 
sea  captain  and  some  of  her  sea-going  crew,  and  did  all  that  was 
necessary  to  render  her  fit  for  the  voyage  from  thence  to  Marseilles. 
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There  would  have  been  uo  difficulty  in  the  vessel  making  the  voy- 
age from  Aries  to  Marseilles  fully  equipped  for  her  voyage  on  the 
open  sea,  but  such  equipment  was  not  necessary  for  her  safety  on 
that  part  of  the  voyage,  and  it  was  much  more  convenient,  and 
caused  less  delay,  that  her  equipment  should  be  completed  at 
Marseilles  rather  than  at  Aries.  She  arrived  at  Marseilles  on 
the  29th. 

The  two  other  vessels  left  Lyons  on  the  2nd  of  August,  and 
arrived  at  Aries  on  the  6th.  The  Bourdon  arrived  at  Marseilles 
on  the  7th,  and  the  Papin  No,  1  on  the  8th.  All  the  circum- 
stances relating  to  the  voyage  of  these  two  vessels  as  far  as  Mar- 
seilles are  the  same  as  those  relating  to  Papin  No,  6.  According 
to  the  French  law,  it  would  have  been  necessary  under  any  cir- 
cumstances that  the  ships  should  call  at  Marseilles  in  order  to 
obtain  sailing  licenses.  Before  these  licenses  are  granted  tlie  ships 
must  be  surveyed  by  an  officer  called  the  capitaine  vmteur.  This 
officer  has  power  to  direct  any  alterations  or  additions  on  board 
the  ship  which  he  may  consider  necessary,  and  when  these  are 
completed  she  is  again  surveyed  by  the  same  officer,  and  so  on 
until  he  grants  a  certificate  of  completeness.  The  vessels  in  ques- 
tion were  surveyed  for  the  first  time  on  the  16th  of  August,  when 
certain  additional  tackle  was  directed  to  be  added.  They  were 
again  surveyed  on  the  19th,  and  the  final  certificate  granted.  They 
were  ready  for  sea  on  the  20th,  but  did  not  sail  before  the  23rd 
on  account  of  the  bad  weather. 

The  explanation  given  at  the  trial  why  the  Papin  No.  6,  which 
arrived  at  Marseilles  a  week  before  the  other  two,  was  not  ready 
earlier,  was  that  she  was  kept  back  in  order  that  all  three  vessels 
might  sail  in  company.  A  captain  in  the  French  navy  was  called, 
who  stated  that  he  considered  that  a  prudent  course  to  pursue, 
giving  as  his  reason  for  so  thinking  that  he  did  not  consider  either 
of  the  vessels  to  be  safe,  and  that  he  should  be  sorry  to  sail  in 
either  of  them  without  company. 

The  bulk  of  all  that  was  done  to  all  three  vessels  was  the  addi- 
tion of  those  things  which,  as  already  explained,  were  only  neces- 
sary for  the  voyage  on  the  open  sea,  and  which  it  was  impossible 
to  have  on  board  during  the  river  navigation,  though  there  were 
some  additions  and  some  repairs,  especially  to  the  rudder,  which 
were  of  such  a  nature  as  that  they  might  have  been  completed  at 
Lyons.      With  regard  to  these,  however,  the  plaintiff  gave  evi- 
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dence,  either  that  they  were  rendered  necessary  since  the  vessels 
left  Lyons,  or  that  they  were  of  so  slight  a  nature  that  no  addi- 
tional delay  was  caused  by  their  completion  at  Marseilles  instead 
of  at  Lyons,  In  other  respects  there  was  no  delay  at  Mar- 
[*40]  seilles  *or  elsewhere  except  in  the  vessel  Papin  No.  6, 
waiting  for  the  other  two,  as  above  mentioned.  Taking  the 
voyage  as  divided  into  three  parts,  from  Lyons  to  Aries,  from 
Aries  to  Marseilles,  and  from  Marseilles  to  Galatz,  the  vessels 
were  properly  equipped  for  each  part  of  the  voyage  when  they 
commenced  each  respectively.  All  three  vessels  reached  the  Black 
Sea  in  safety  about  the  middle  of  October,  but,  immediately  after 
their  arrival  there,  a  storm  came  on,  and  they  all  three  went  to  the 
bottom. 

The  jury  found  a  verdict  for  the  plaintiffs.  They  also  found 
specially  with  respect  to  the  Papin  No,  6,  that  if  it  were  not  jus- 
tifiable for  her  to  wait  for  the  company  of  the  other  two  vessels, 
.  her  delay  at  Marseilles  was  unreasonable ;  but  that  they  were  of 
opinion  that  her  so  waiting  was  justifiable,  and  that  a  prudent 
captain  would  have  kept  her,  that  she  might  sail  together  with  the 
others. 

Bovill,  in  Easter  Term,  moved,  pursuant  to  leave  reserved,  to 
set  the  verdict  aside,  on  the  ground,  first,  that  the  warranties 
as  to  sailing  on  or  before  the  15th  of  August  were  not  complied 
with ;  secondly,  that  the  vessels  were  bound  to  sail  on  or  before 
that  day  properly  equipped  for  the  voyage,  without  being  delayed 
afterwards  for  the  purpose  of  preparation  and  being  made  ready 
for  the  voyage;  thirdly,  that  the  vessels  were  not  fit  and  ready 
and  in  a  proper  state  for  the  voyage,  and  that  the  delay  at  Mar- 
seilles was  not  justifiable;  fourthly,  that  the  vessels  were  not  sea- 
worthy at  Lyons,  nor  at  the  time  of  their  commencing  their  voyage 
in  the  open  sea ;  and  as  to  the  vessel  Papin  No,  6,  on  the  groimd 
that  the  delay  at  Marseilles  in  waiting  for  the  other  vessels  was 
not  justifiable.  He  obtained  a  rule  on  all  these  grounds,  and  also 
on  the  ground  that  the  verdict  on  the  last  point  was  against  the 
evidence. 

H.  Lloyd  and  W.  Williams  showed  cause.  —  The  meaning  of  the 
warranty  to  sail  on  or  before  the  15th  of  August  is  that  the  vessel 
shall  be  in  prosecution  of  her  voyage  on  that  day,  which  she  was 
the  moment  she  left  Lyons.  In  this  respect,  this  case  is  some- 
thing like  that  of  Cochrane  v.  Fisher,  2  Cr.  &  M.  581 ;  (in  error) 
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1  Cr.  M.  &  R  809,  3  L.  J.  (K  S.)  Ex.  185;  but  the  question 
here  rather  turns  on  what  is  a  compliance  with  the  implied  war- 
ranty of  seaworthiness.     What  is  the  nature  of  this  implied  war- 
ranty was  fully  explained  in  Biccard  v.  Shepherd,  14  Moore's  P. 
C.  471.     It  is  that  the  vessel  shall,  at  the  commencement  of  the 
voyage,  be  properly  manned  and  equipped  for  it  in  all  respects. 
But  the  principle  is  there  distinctly  recognized  that,  if  the  voyage 
be  of  such  a  nature  that  a  different  state  of  preparation  is  necessary 
ioT  different  parts  of  it,  then  the  warranty  is  complied  with,  if 
the  Yessel  is  properly  manned  and  equipped  for  that  stage  of  the 
voyage  in  which  the  loss  happens.     That  this  was  so  here  in  point 
of  fact  is  not  denied,  but  it  is  said  there  was  some  special  inten* 
tion  here  that  the  equipment  of  the  ships  should  be  so  arranged 
that  they  might  accomplish  their  voyage  during  a  certain  season  of 
^e  year.     The  policies,  however,  contain  nothing  more  than  the 
ordinary  warranty  to  sail  on  or  before  a  certain  day.     The  vessels 
^id  leave  Lyons  on  that  day,  and  it  is  entirely  in  accordance  with 
^^cessity  and  convenience  and  mercantile  usage  that  they  should 
^^y  then  be  in  a  suflBcient  state  of  preparation  to  perform  the  river 
^^vigation.      This  is  precisely  similar  to  vessels  intepded  to  be 
^^ployed  in  the  Greenland  fisheries,  which  do  not  usually  take 
^^ir  extra  crew  and  tackle  on  board  till  they  get  to  the  Orkneys. 
Then,  if  it  be  once  admitted  that  a  vessel  may  change  her  state 
^*  preparation  during  the  voyage,  when  the  nature  of  the  voyage 
^^Blf  changes,  it  is  clear  that  a  reasonable  time  for  making  the 
change  must  be  allowed  also.     The  question,  therefore,  resolves 
^feelf  into  one  of  delay.     But  there  was  no  delay  on  the  part  of 
^^   plaintiffs  or  their  agents,  at  Marseilles,  in  making  the  neces- 
^^  changes.     For  any  delay  caused  by  the  surveys,  the  plaintiffs 
^   not  responsible,  as  that  is  done  under  a  law  of  1791,  from 
^liich  there  is  no  escape.     The  circumstance  is  somewhat  different 
*3  to  the  Papin  No.  6,  but  the  question,  whether  or  not  the  addi- 
^^tial  delay  in  that  case  was  reasonable,  is  disposed  of  by  the 
Sliding  of  the  jury.      It  is  true  that  they  have  found  specially 
^hy  they  considered  the  delay  to  be  reasonable ;  but  what  better 
ground  can  there  be  for  finding  that  delay  is  reasonable 
*than  that  it  was  the  course  which  a  prudent  man  would   [*41] 
have  adopted. 

In  construing  these  policies  the  Courts  are  bound  to  consider 
what  has  been  the  mercantile  usage.     Thus,  what  is  deviation  is  a 
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question  of  usage.  Band  V.  Nuti,  Cowp.  601,  Kingston  v.  KnMs, 
1  Camp.  608,  n.  (10  R  R  742  n.),  ami  Pelly  v.  J%«  ^yaZ  iPa>- 
change  Assurance  Company,  1  Burr.  341  (p.  30,  ante),  are  to  the 
same  effect 

Sir  G.  Honyman,  in  support  of  the  rule.  — The  ship  is  war- 
ranted to  sail  on  her  voyage  on  or  before  the  15th  of  August,  and 
she  must  at  that  time  be  seaworthy  for  her  whole  voyage.  No 
subsequent  delay  for  the  purpose  of  making  her  so  is  justifiable. 
In  order  to  show  that  this  was  a  necessary  delay,  the  plaintiffs 
must  show  that  it  was  to  avoid  some  risk  for  which  the  under- 
writers were  liable.  O'Reilly  v.  The  Royal  Exchange  Assurance 
Company,  4  Camp.  246  (16  E.  R  786).  In  Lang  v.  Anderdon, 
3  B.  &  C.  496  (27  R  R  412),  it  was  said  by  Lord  Tektbrden 
that  a  warranty  to  sail  is  not  complied  with  by  the  vessel's  rais- 
ing her  anchor,  getting  under  sail,  and  moving  onwards,  unless 
at  the  time  of  performance  of  these  acts  she  has  everything  ready 
for  the  performance  of  the  voyage,  and  such  acts  are  done  as  the 
commencement  of  it,  nothing  remaining  to  be  done  afterwards. 
But  even  if  a  change  in  equipment  was  permissible,  it  ought  to 
have  been  jnade  at  Aries  and  not  at  Maiiseilles,  by  which  time 
would  have  been  saved.  And  everything  that  was  possible  to  be 
done  at  Lyons  ought  to  have  been  done,  otherwise  the  vessels 
might  have  left  Lyons  as  mere  hulls,  and  have  taken  months  at 
Marseilles  to  complete  their  equipment  But  the  repair  of  the 
rudder  and  the  supplying  of  extra  tackle  might  have  been  as 
easily  done  at  Lyons  as  at  Marseilles.  At  any  rate,  it  is  clear 
that  there  was  some  unreasonable  delay  with  reference  to  the 
Papin  No,  6.  She  arrived  at  Marseilles  a  week  earlier  than  the 
other  two  vessels,  and,  therefore,  ought  to  have  been  ready  for  sea 
a  week  sooner.  It  is  no  excuse  that  she  waited  in  order  to  sail 
in  company  with  the  other  vessels,  whether  that  was  a  prudent 
course  or  not.  She  was  bound  to  sail  on  a  certain  day,  and  prose- 
cute her  voyage  with  despatch.  If  it  was  the  desire  of  her  owners 
that  she  should  sail  in  company  with  the  others,  and  such  a  course 
was  prudent  with  reference  to  the  safety  of  the  vessel,  there  would 
have  been  no  difficulty  in  inserting  a  clause  to  that  effect  in  the 
policy.  But  there  is  nothing  in  the  policy  as  it  stands  to  warrant 
it  There  is  no  evidence  that  the  ships  rendered  each  other  any 
assistance  on  the  voyage,  and  the  increased  risk  of  sailing  at  an 
advanced  period  of  the  year  may  far  outweigh  any  possible  advan- 
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tage   of  sailing  in  oompany,   as  the  event  goes  some  way  to 
prove. 

^WiLLSS,  J.  — In  some  respects  this  case  presents  features  of 
novel^.     If  we  had  considered  that  there  was  any  novelty  in  the 
principles  of  law  applicable  to  the  case,  we  should  have  taken  time 
to  consider;  but  as  these  are  perfectly  clear  and  familiar,  there  is 
no  Treason  why  we  should  not  dispose  of  it  at  once.     The  peculiar^ 
ity  of  this  case  consists  chiefly  in  this :  that  the  voyage,  instead 
of  lieiDg  entirely  on  the  high  seas,  commenced  by  navigation  in  a 
liver  under  conditions  different  from  those  under  which  it  was 
^^ntinued  on  the  open  sea.     That  leads  us  at  once  to  the  necessity 
^  having  regard  to  t^e  course  of  business  of  persons  engaged  in 
^is  kind  of  navigation,  and  also,  as  must  always  be  done  in  mer- 
^^*utile  matters,  of  having  regard  to  the  course  of  convenience, 
^l^eie  peculiar  circumstances  cause  a  deviation  from  the  vessel's 
^titine.      It  is  useless  to  go  through  all  the  evidence  on  these 
P^inta     It  is  enough  to  select  some  of  the  striking  facts.     It  was 
P*^ved  satisfactorily,  at  the  trial,  that  the  vessel  could  not  go 
do-vvn  the  river  with  her  masts  up ;  that  she  could,  on  this  part  of 
the  voyage,  make  no  use  of  her  sails ;  and  that  she  would  require 
^^  the  river  an  amount  and  class  of  pilotage  quite  unnecessary  on 
^^  open  sea.     It  was,  therefore,  necessary  that  she  should  com- 
I^^^t^  her  river  navigation  in  a  state  and  under  circumstances  dif- 
^  ^Ht  from  those  under  which  she  would  perform  her  sea  voyage. 
V^>  Vas  impossible  that  she  should  start  from  Lyons  in  such  a  state 
as  to  be  seaworthy  for  the  whole  voyage.     It  does  not  ap- 
pear to  me  to  be  necessary  to  *  state  the  facts  further  for  the  [*  42] 
purpose  of  showing  that  this  was  the  case:  it  is  obvious 
that  it  must  be  sa     It  seems  to  me,  therefore,  that  if  we  were 
to  read  these  policies  in  the  sense  that  the  vessels  were  to  leave 
lyons  in  a  seaworthy  condition  for  the  whole  voyage  to  Galatz,  we 
should  be  adopting  a  construction  which  would  render  it  impossi- 
ble for  the  assured  to  derive  any  benefit  from  them  whatever. 
This  we  ought  not  to  do  if  there  is  any  other  possible  mode  of 
reading  the  document      Let  us  see,  therefore,  what  the  assured 
undertake  by  the  policy.     In  the  first  place  they  undertake  that 
^  vessel  shall  be  seaworthy.     Now,  that  means  different  things 
^  different  parts  of  the  voyage ;  a  vessel  that  was  seaworthy  for 
the  voyage  down  the  Rhone,  would  not  be  seaworthy  when  she 
left  Marseilles.     And,  indeed,  there  is  an  intervening  part  of  the 
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voyage,  which  gives  rise  to  a  third  set  of  considerations,  namely, 
that  between  Aries  and  Marseilles ;  you  are  here  not  in  the  river, 
but  you  are  still  not  on  the  open  sea.  The  question,  therefore, 
arises,  —  inasmuch  as  change  was  necessary,  where  was  the  proper 
place  to  make  it  ?  That  is  a  question  of  evidence.  It  seems  to 
me  that  it  would  be  unreasonable  to  require  the  vessels  to  stop  at 
Aries,  if  they  could  arrive  safely  at  Marseilles,  and  could  do  there 
more  conveniently  and  more  rapidly  all  that  was  necessary  to  pre- 
pare them  for  a  sea  voyage.  And  it  must  be  recollected  that 
under  no  circumstances  could  the  vessels  have  avoided  calling  at 
Marseilles  in  order  that  they  might  be  surveyed,  as  required  by 
the  law  of  1791.  That  was  unquestionably  a  lawful  purpose  for 
which  to  go  to  Marseilles,  and  no  complaint  can  be  made  that  the 
vessels  stopped  for  lawful  purposes.  The  objection,  therefore, 
that  has  been  taken  that  the  vessels  ought  to  have  stopped  at 
Aries,  to  make  the  necessary  preparations  for  the  sea  voyage,  re- 
solves itself  into  a  question  of  delay ;  and  it  seems  to  me,  upon  all 
the  evidence,  that  so  far  as  the  choice  lay  between  stopping  at 
Aries  and  at  Marseilles,  there  was  no  delay  of  which  the  under- 
writers could  complain  in  stopping  at  Marseilles.  It  is,  no  doubt, 
true  that  if,  on  an  analysis  of  the  evidence,  it  should  turn  out,  as 
was  contended  by  Sir  G.  Honyman,  that  there  was  an  unnecessary 
delay  at  Marseilles  by  doing  certain  things  there  which  ought  to 
have  been  done  at  Lyons,  the  defendants  would  succeed  on  that 
ground.  Take,  for  instance,  the  case  of  the  rudder ;  if  it  could  be 
shown  that  the  injury  done  to  the  rudder  took  place  before  the 
vessel  left  Lyons,  and  not  in  her  voyage  down  the  Rhone,  that  the 
injury  could  have  been  repaired  at  Lyons,  and  that  the  ship  was 
delayed  at  Marseilles  by  reason  of  these  repairs,  then  there  would 
have  been  an  unjustifiable  delay,  and  the  insurers  would  have  had 
a  good  defence  to  the  action.  But  no  such  evidence  was  given  at 
the  trial.  It  cannot  be  doubted  that  while  the  masts  were  being 
put  in,  and  the  other  necessary  changes  were  being  made  at  Mar- 
seilles, there  was  ample  time  to  repair  the  rudder  without  adding 
a  single  moment  to  the  delay,  and  that  there  was,  therefore,  really 
no  delay  at  all  on  this  account.  I  also  think  that,  if  the  defend- 
ants had  intended  to  rest  their  defence  on  this  ground,  they  ought 
to  have  requested  that  this  point  should  be  put  specifically  to  the 
jury  at  the  trial,  which  was  not  done ;  and  that  not  having  been 
done,  the  point  is  not  now  available  to  them. 
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The  question,  then,  simply  comes  back  to  this,  whether  such  a 
case  as  distinct  amounts  of  preparation  being  required  for  distinct 
portions  of  the  voyage  is  recognised  in  the  law  of  insurance  ?    It 
ought  to  be  so  recognised  if  it  arises  either  from  necessity,  under 
the  peculiar  circumstances  of  the  voyage,  or  if  the  practice  has 
keen  established  with  respect  to  any  particular  class  of  voyages  by 
mercantile  usage.     Now,  it  is  sufficient  to  refer  to  what  was  said  by 
Lord  Wensleydale,  in  the  case  of  Biccard  v.  Shepherd y  14  Moore's 
P.  C.  471,  to  show  that  such  a  state  of  things  has  been  recognised. 
That  case  differed  considerably  from  this,  but  I  refer  to  it  as  showing 
that  such  a  doctrine  exists  in  insurance  law  as  that  which  I  am  now 
discussing.     The  case  is  one  of  the  highest  authority,  as  it  is  evi- 
dent that  the  Judicial  Committee  felt  great  difficulty  about  it,  and 
that  it  received  great  consideration  at  the  hands  of  Lord  Wensley- 
i>ALE.     What  Lord  Wensleydale  says  is  this  (p.  491) :  "  Some 
propositions  in  the  doctrine  of  the  implied  warranty  of  seaworthi- 
ness, which  forms  a  part  of  every  contract  of  marine  insurance 
on  voyages  (for  to  time  policies  it  does  not  apply),  are  perfectly 
settled.     They  are  laid  down   in   the  case   of  Dixon  v. 
*  Sadler,  5  M.  &  W.  405,  9  L.  J.  (N.  S.)  Ex.  48  (p.   58,   [*43] 
^T^),  in  which  I  gave  the  judgment  in  the  Court  of  Ex- 
chequer, with  the  concurrence  of  my  Brethren,  founded  on  the 
principle  laid  down  in  several  cases.     There  is  an  implied  war- 
^nty  in  every  insurance  of  a  ship  that  the  vessel  shall  be  sea- 
worthy ;  by  which  it  is  meant  that  she  shall  be  in  a  fit  state,  as 
to  repairs,  equipment  and  crew,  and  in  all  other  respects,  to  per- 
fonn  the  voyage  insured,  and  to  encounter  the  ordinary  perils  at 
tte  time  of  sailing  upon  it     If  the  assurance  attaches  before  the 
voyage  commences,  it  is  enough  that  the  state  of  the  ship  be  com- 
mensurate to  the  then  risk ;  and  if  the  voyage  be  such  as  to  require 
a  different  complement  of  men  or  state  of  equipment,  in  different 
parts  of  it,  as  if  it  were  a  voyage  down  a  canal  or  river,  and  thence 
to  and  on  the  open  sea,  it  is  enough  if  the  vessel  be,  at  each  stage 
of  the  navigation  in  which  the  loss  happens,  properly  manned  and 
equipped  for  it  *     Lord  Wensleydale  there  contemplated  a  case 
of  this  very  kind,  and  he  laid  down  that  it  was  sufficient  if  the 
warranty  of  seaworthiness  were  complied  with  at  each  stage  of  the 
navigation. 

How,  then,  in  dealing  with  a  question  of  insurance,  can  it  be 
said  that  a  change  may  be  made  in  the  state  of  the  vessel  with 
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respect  to  seaworthiness,  and  yet  no  time  be  allowed  for  making 
it  ?  Is  it  reasonable  to  consider  that  as  delay  which,  I  will  now 
assume,  was  contemplated  by  both  parties  when  the  policy  was 
entered  into  ?  It  is  clear  that  if  this  change  is  admissible,  a  rea- 
sonable time  must  be  allowed  for  making  it  That  was  all  that 
took  place.  There  was  no  evidence  that  the  vessel  stayed  at  Mar- 
seilles longer  than  was  necessary  to  make  the  change,  if  it  was 
lawful  for  her  to  stop  for  that  purpose  at  all.  I  have  already  said 
that  I  think  it  was  lawful  for  her  so  to  do,  and  I  think  that  dis- 
poses of  the  question  of  seaworthiness,  and  of  time,  so  far  as  it 
relates  to  delay  and  deviation  after  the  vessels  had  started. 

I  now  come  to  the  question  which  arises  under  the  clause  con- 
tained in  all  the  policies,  **  warranted  to  sail  on  or  before  the  15th 
of  August,  1861. "  That  is  a  question  which  requires  some  accu- 
rate consideration.  It  is  settled  law  that  under  such  a  clause  as 
this  the  vessel  is  bound  to  start  within  the  time  specified  on  her 
voyage  to  her  port  of  destination,  fully  equipped  in  all  respects. 
That  was  so  expressly  laid  down  by  Lord  Ellenborodgh  in  Bids- 
dale  V.  Newnham,  3  M.  &  S.  456  (16  E.  R  327).  In  that  case 
the  ship  was  loaded  at  Portneuf,  which  lies  about  thirty  miles 
above  Quebec,  upon  the  river  St.  Lawrence.  She  left  Portneuf 
within  the  time  specified,  suflSciently  equipped  for  the  voyage 
from  thence  to  Quebec,  but  not  for  her  sea  voyage.  She  did  not 
leave  Quebec  till  after  the  day  specified.  It  was  held  that  the 
warranty  had  not  been  complied  with,  and  the  reason  given  by 
Lord  Ellenbobough  is,  that  the  dropping  down  from  Portneuf  to 
Quebec  was  only  preparatory  to  her  voyage,  and  that  she  did  not 
commence  her  voyage  till  she  left  Quebec.  The  case  of  Pittegrew 
V.  Pringle,  3  B.  &  Ad.  514,  was  somewhat  similar.  There  the 
ship  was  insured  in  a  society,  one  of  the  rules  of  which  was  that 
no  vessel  should  sail  for  certain  ports  after  the  1st  of  September; 
and  there  was  another  rule,  that  the  time  of  clearing  at  the  Cus- 
tom-house should  be  deemed  to  be  the  time  of  sailing,  provided 
the  ship  were  then  ready  for  sea.  The  ship  was  lying  in  the  river, 
and  was  about  to  proceed  in  ballast  to  one  of  the  ports  within  the 
prohibition.  On  the  28th  of  August  the  vessel  was  cleared  at  the 
Custom-house  at  the  port  of  Sligo,  within  the  limits  of  which 
port  she  was  then  lying,  and  she  was  then  deficient  in  ballast, 
having  only  fifteen  tons  of  ballast  instead  of  fifty.  It  had  been 
arranged,  in  consequence  of  the  shallowness  of  the  water  over  the 
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^T  at  the  entrance  of  Sligo  harbour,  that  she  should  take  the  rest 

^'  her  ballast  on  board  when  she  got  outside.      This,  however, 

^Wiug  to  an  accident,  she  failed  to  do  before  the  1st  of  September, 

^^  that  she  did  not  proceed  on  her  voyage  till  after  that  day.     It 

^^'^    held  that  she  had  not  complied  with  the  above  regulations. 

^^eae  and  a  variety  of  similar  cases  are  quoted  in  Phillips  on  In- 

f'^^^nce,  3rd  edit ,  p.  431 ;  and  the  utmost  effect  of  them  is  stated 

'the  passage,  in  which  he  says :  **  When  the  insurance  is  from 

^  itiland  port,  with  warranty  to  sail  by  a  certain  time,  the  vessel 

J  ^^t  have  its  cargo  and  crew  on  board,  and  its  clearance, 

,^*  ^^  ready  to  proceed  on  the  voyage  without  *  further  delay    [*  44] 

^tiy  places  that  can  be  considered  parts,  or  branches  of, 
^it  Appendages  to,  the  port  named,  and  auxiliary  to  its  navigation, 
\bough  this  may  require  dropping  down  a  river  or  navigating  in- 
land waters  to  a  considerable  distance.  *  In  none  of  those  cases 
was  there  the  necessity  which  exists  here  of  dividing  the  voyage 
into  two  distinct  parts,  and  the  impossibility  that  the  vessel 
should  perform  the  first  part  in  a  state  in  which  she  would  be  sea- 
worthy for  the  second.  In  none  of  those  cases  was  the  vessel 
seaworthy  at  the  time  when,  as  a  matter  of  fact,  the  voyage  com- 
menced. In  this  case,  looking  to  the  peculiar  construction  which 
it  is  necessary  to  give  to  the  words  "  warranted  to  sail '  before  a 
certain  day,  and  the  implied  warranty  that  the  vessels  should  start 
on  their  voyage  in  a  fit  state  in  which  to  perform  it,  I  think  that 
the  vessels  did,  by  leaving  Lyons  before  the  15th  of  August,  prop- 
erly equipped  for  the  river  voyage,  though  not  for  the  sea  voyage, 
comply  with  the  warranty.  The  same  reasons  which  warranted 
Lord  Wensleydalb  in  the  case  in  the  Privy  Council,  warrant  us 
here  in  holding  that  the  voyage  may  be  divided  into  two  portions 
for  the  purpose  of  considering  what  is  the  necessary  state  of  the 
vessel  with  respect  to  preparation.  And  it  would  be  altogether 
inconsistent  to  apply  this  doctrine  to  a  simple  warranty  of  sea- 
worthiness, and  to  refuse  to  apply  it  to  a  warranty  to  sail  before  a 
particular  day. 

As  to  the  vessel  Papin  No.  6,  a  somewhat  different  question 
arises.  She  left  Lyons  on  the  24th  of  July,  and  arrived  at  Mar- 
seilles on  the  29th.  Now,  though,  as  I  have  already  said,  it  was 
not  necessary  to  have  her  ready  to  proceed  on  her  sea  voyage  by 
the  15th  of  August,  but  only  within  a  reasonable  time  after  her 
arrival  at  Marseilles,  it  was  necessary  to  use  all  proper  despatch 
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in  making  the  necessary  preparations.  Two  of  the  vessels,  the 
Bourdon  and  Papin  No.  1,  were  completed  ready  for  sea  at  Mar- 
seilles without  any  delay,  and  all  three  vessels  actually  set  sail  on 
the  23rd  of  August.  It  is  clear,  however,  that  by  using  despatch 
the  Papin  No.  6  might  have  sailed  before  the  20th,  and  that  her 
preparations  were  not  carried  on  with  the  same  rapidity  as  on 
board  the  other  vessels.  The  explanation  given  was  this :  that  it 
was  considered  advisable  that  her  voyage  should  be  delayed  a  few 
days  in  order  that  she  might  sail  in  company  with  the  other  two 
vessels ;  and  there  can  be  no  doubt  that  she  was  kept  back  for  that 
purpose.  The  question  is,  whether  that  was  also  a  reasonable  de- 
lay. No  doubt,  the  question  what  was  a  reasonable  delay  at  Mar- 
seilles must  mainly  depend  on  what  was  a  reasonable  time  within 
which  to  make  the  necessary  preparations  for  the  sea  voyage ;  but 
there  may  be  also  circumstances  affecting  the  safety  of  the  vessels 
which  ought  also  to  be  taken  into  consideration.  For  instance,  if 
the  vessel  were  complete  by  the  evening,  the  captain  might  be 
justified  in  waiting  till  the  next  morning ;  or,  when  the  vessel  was 
completed,  there  might  be  a  gale  of  wind  blowing,  which  would 
render  some  delay  prudent  This  Court  would  not  say  dogmati- 
cally that  the  captain  must  start  the  very  moment  the  ship  was 
ready,  or  lose  the  benefit  of  the  policy.  It  is  for  the  jury  to  say 
whether  the  further  delay  was  reasonable.  In  this  case  they  had 
the  evidence  before  them  of  a  French  captain,  who  said  that  he 
should  consider  it  a  prudent  course  for  the  one  vessel  to  wait  for 
the  other  two,  so  that  all  might  sail  in  company.  It  is  true  that 
he  gave  as  his  reason  that  he  should  be  sorry  to  sail  at  all  in  such 
a  vessel  as  this  without  company;  but  that  does  not  affect  his 
opinion  as  to  the  prudence  of  the  course  taken.  I  cannot  say, 
therefore,  that  there  was  no  evidence  for  the  jury  that  a  prudent 
man  uninsured  would  not  have  waited  under  similar  circum- 
stances; and  as  it  was  entirely  a  question  for  the  jury,  I  do  not 
think  the  verdict  on  that  point  ought  to  be  disturbed.  For  these 
reasons,  I  am  of  opinion  that  the  rule  ought  to  be  discharged. 

Byles,  J.  —  I  am  of  the  same  opinion.  My  Brother  Willes  has 
gone  into  all  the  questions  raised  in  this  case  so  fully  that  it  is 
unnecessary  for  me  to  add  more  than  that  I  agree  with  every  word 
of  his  judgment  There  is  only  one  point  on  which  I  wish  to  add 
anything,  and  that  is  with  reference  to  the  delay  of  the  vessel 
Papin  No,  6  at  Marseilles,  in  waiting  for  the  other  two.     A  good 
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deal  of  remark  has  been  made  upon  the  evidence  of  the  French 
^ptain,  but  I  think  that  a  reasonable  consideration  for  the  safety 
^f  the  lives  of  the  crew  is  necessary  and  proper.  I  also 
^-hiiik  *that  the  clause  in  each  policy,  which  gives  leave  to  [•45] 
^he  vessel  to  tow  or  be  towed,  shows  that  the  parties  con- 
''^^^ plated  that  the  vessels  would  proceed  to  their  destination  in 
Company  with  each  other.  ^  Bute  discharged. 

ENGLISH  NOTES. 

Tlie  same  rule  has  been  recognised  as  applying  to  the  implied  warranty 
^'^  charter-party  in  Thin  v.  RicJiards  (C.  A.  1892),  1892,  2  Q.  B.  141, 
"*  Xa.  J.  Q.  39,  66  L.  T.  584,  40  W.  R.  617. 


AMERICAN  NOTES. 

In  Van  Valkenburgh  v.  Astor  M.  Ins.  Co.,  1  Boswortb  (N.  Y.  Super.  Ct.), 
61,  where  there  was  insurance  on  goods  from  New  York  by  steamer  to 
ChagreS)  thence  across  the  Isthmus  to  Panama,  and  at  and  from  thence  by 
steamer  to  San  Francisco,  one  Judge  was  of  opinion  that  the  implied  war- 
ranty of  seaworthiness  attached  only  on  the  commencement  of  the  voyage  at 
New  York,  and  another  held  that  it  attached  at  the  commencement  of  each. 
Soraewhat  analogous  to  the  principal  case  is  TreadvoeU  v.  Union  Ins,  Co,, 
6  Cowen  (N.  Y.),  270.  In  Copeland  v.  N.  E.  M.  Ins.  Co.,  2  Metcalf  (Mass.), 
^,  Shaw,  Ch.  J.,  says  substantially  that  if  a  long  voyage  consists  of  several 
stages,  it  is  the  owner's  duty  to  fit  the  vessel  for  sea  at  each  stage. 


No.  58.  — GIBSON  v.  SMALL. 
(H.  L.  1853.) 

No.  59.  — DUDGEON  v.   PEMBEOKK 
(H.  L.  1877.) 

RULE. 

Iif  a  time-policy  there  is  no  implied  warranty  of  sea- 
worthiness, either  at  the  commencement  of  the  voyage  or 
at  any  other  point  of  time. 

^  Williams,  J.,  left  the  Conrt  before  the  argament  was  conclnded. 
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Gibson  (Plaintiff  in  error)  y.  Small  and  others  (Defendants  in  error). 

4  H.  L.  Cas.  353-424  (b.  g.  1  C  L.  B.  363;  17  Jar.  1131). 

Insurance.  —  Time-policy.  —  Implied  Warrcmty  of  Seatoorthiness. 
[858]        By  the  law  of  England,  in  a  time-policy  effected  on  a  vessel  then  at 
sea,  there  is  no  implied  condition  that  the  ship  should  be  seaworthy  on 
the  day  when  the  policy  is  intended  to  attach. 

A  policy  of  insurance  was  effected  in  London  on  the  27th  of  November,  1843, 
on  a  ship  then  abroad,  '^  lost  or  not  lost,  in  port  and  at  sea,  in  all  trades  and 
services  whatsoever  and  wheresoever,  during  the  space  of  twelve  calendar  months, 
commencing  on  the  25th  September,  1848,  and  ending  on  the  24th  September,  1844, 
both  days  included."  To  a  declaration  for  a  total  loss  on  the  14th  October,  1843, 
by  perils  of  the  sea,  the  defendant  pleaded  that  '*  ship  was  not,  at  the  time  of 
the  commencement  of  the  risk  in  the  policy  of  insurance  mentioned,  nor  at  the 
making  of  the  said  insurance,  noron  the  said  25th  September,  1843,  in  the  declara- 
tion mentioned,  seaworthy,  or  in  a  fit  and  proper  condition  to  go  to  sea ;  but,  on 
the  contrary  thereof,  was  wholly  unsea worthy.*'  It  appeared  in  evidence  that 
on  the  24th  of  September,  1848,  the  ship  was  at  sea,  seriously  damaged,  and  in 
that  state  it  succeeded  in  making  Madras  in  the  course  of  the  following  day. 
The  verdict  found  the  plea  to  be  proved  in  fact. 

Held  (affirming  the  judgment  of  the  Court  of  Exchequer  Chamber,  which 
had  reversed  a  previous  judgment  of  the  Court  of  Queen's  Bench),  that  this 
plea  did  not  afford  a  defence  to  the  action,  for  that  there  was  no  implied  condi- 
tion that  the  ship  should  be  seaworthy  on  the  day  when  the  policy  was  intended 
to  attach. 

In  this  case  an  action  had  been  brought  in  the  Court  of 
[*  354]  Queen's  Bench  by  Small  and  others  v.  Oibso7i,  on  a  policy  *  of 
insurance  effected  on  the  27th  of  November,  1843,  by 
them,  as  agents  for  Antonio  Hypolite  Gigual,  on  the  ship  "  the 
StLsan,  lost  or  not  lost,  in  port  or  at  sea,  in  all  trades  and  services 
whatsoever  and  wheresoever,  during  the  space  of  twelve  calendar 
months,  commencing  on  the  said  25th  day  of  September,  1843, 
and  ending  on  the  24th  day  of  September,  in  the  year  1844,  both 
days  included."  Gibson  pleaded  four  pleas,  of  which  the  second 
alone  is  material :  "  That  the  said  ship  or  vessel,  in  the  said  decla- 
ration mentioned,  was  not,  at  the  time  of  the  commencement  of 
the  said  risk  in  the  said  policy  of  assurance  mentioned,  nor  at  the 
making  of  the  said  insurance,  nor  on  the  said  25th  day  of  Sep- 
tember, in  the  year  of  our  Lord  1843,  in  the  said  declaration  men- 
tioned, seaworthy,  or  in  a  fit  and  proper  condition  safely  to  go  to 
sea ;  but,  on  the  contrary,  was  wholly  unseaworthy."  Verifica- 
tion.   Replication,  de  injurid,  and  issue  thereon. 
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At  the  trial  of  the  cause  at  the  London  sittmgs  after  Trinity 
Term,  1848,  it  appeared  that,  about  the  beginning  of  September, 
1843,  the  ship  sailed  from  Madras  for  the  Mauritius,  with  288 
coolies  on  board;  encountered  very  bad  weather,  and  put  into 
Trincomalee,  which  place  the  captain  was  ordered  to  quit  or  to  go 
into  quarantine,  as  the  small-pox  was  reported  to  be  on  board  his 
vesseL  He  preferred  the  former  alternative,  and  determined  to 
try  to  return  to  Madras,  in  order  to  get  repaired.  He  encoun- 
tered bad  weather  on  the  voyage,  and  the  vessel  became  still 
more  damaged,  but  he  arrived  at  Madras  on  the  25th  of  Septem- 
ber; so  that  on  the  day  on  which  the  risk  was  to  attach,  the 
vessel  was  at  sea,  seriously  injured,  and  endeavouring  to  make  a 
port  to  get  repaired.  The  necessary  repairs  could  not  be  effected 
at  Madras,  and  the  captain  therefore  tried  to  reach  Coringa,  but 
met  other  misfortunes  of  a  similar  sort  to  those  before 
experienced,  and  was  obliged  *  to  put  into  Masulipatam.  [*  355] 
The  coolies  refused  to  stay  on  board  any  longer,  the  sur- 
veyors reported  against  the  possibility  of  repairing  the  vessel,  ex- 
cept at  a  very  considerable  expense,  and  finally  it  was  sold,  and 
the  owners  gave  notice  of  abandonment. 

The  jury  returned  a  verdict  for  the  defendant,  finding  "that 
the  said  ship  or  vessel  in  the  said  declaration  mentioned  was  not, 
at  the  time  of  the  commencement  of  the  said  risk  in  the  said 
policy  of  insurance  mentioned,  nor  at  the  making  of  the  said  in- 
surance, nor  on  the  said  25th  day  of  September,  1843,  in  the 
declaration  mentioned,  seaworthy,  or  in  a  fit  and  proper  condition 
safely  to  go  to  sea,  but,  on  the  contrary  thereof,  was  at  those 
times,  and  each  of  them  respectively,  wholly  unseaworthy."  A 
motion  was  afterwards  made  to  enter  judgment  for  the  plaintiff 
non  obstante  veredicto,  but  the  rule  was  discharged  and  judgment 
given  for  the  defendants  (16  Q.  B.  128).  A  writ  of  error  was  then 
brought  in  the  Exchequer  Chamber,  when  the  judgment  of  the 
Court  of  Queen's  Bench  was  reversed,  and  judgment  was  given 
for  the  plaintiff  non  obstante  veredicto  (16  Q.  B.  141).  The  case 
was  then  brought  by  writ  of  error  to  this  House. 

The  Judges  were  summoned,  and  Lord  Chief  Baron  Pollock, 
Mr.  Baron  Parke,  Mr.  Baron  Alderson,  Mr.  Justice  Maule,  Mr. 
Justice  Erlb,  Mr.  Baron  Platt,  Mr.  Justice  Williams,  Mr.  Justice 
Talfourd,  and  Mr.  Baron  Martin  attended. 

The  case  having  been  argued  by  the  Attorney-General  (Sir  F. 
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Thesiger)  and   Mr.  J.  R  Wilde,  for  the  plaintiflf  in  error,  and  by 
Sir  F.  Kelly  and  Mr.  Serjt.  Shee  (Mr.  Unthank  was  with  them), 

for  the  defendants  in  error : 
[367]      The  Lord  Chancellor  proposed  the  following  questions 

to  the  Judges:  — 

1.  Adverting  to  the  record  and  proceedings  in  this  case,  is  the 
policy  subject  to  an  implied  condition  or  warranty  that  the  ship 
was  seaworthy? 

2.  If  yea,  then  did  the  condition  of  seaworthiness  mean  that 
the  ship  was  seaworthy  at  the  time  it  commenced  the  voyage,  or 
at  the  making  of  the  insurance,  or  when  the  liability  of  the  un- 
derwriters commenced,  that  is,  on  the  25th  of  September,  1843  ? 

3.     Are  there  any,  and  if  any,  what,  qualifications  in 

[*  368]  •  regard  to  such  seaworthiness  in  a  case  like  this  which 

would  affect  the  rights  of  either  party  under  the  policy  ? 

4.  And,  lastly,  whether  the  plea  is  a  valid  plea  in  law  in  an- 
swer to  the  action  ? 

Lord  Chief  Baron  Pollock,  on  behalf  of  the  Judges,  requested 
time  to  answer  these  questions.     The  request  was  acceded  to. 

The  Judges  differed  in  opinion,  the  minority,  Mr.  Justice  Erle 
and  Mr.  Justice  Williams,  being  of  opinion  that  there  was  an 
implied  warranty,  and  that  the  plea  was  good ;  Mr.  Baron  Platt 
being  of  opinion  that  there  was  a  warranty  that  at  the  inception 
of  a  voyage  commenced  during  the  term  the  vessel  should  be  sea- 
worthy ;  but  that  this  warranty  did  not  apply  to  the  circumstances 
of  the  case,  and  so  the  plea  was  bad.  The  remaining  six  Judges 
delivered  judgments  to  the  effect  that  there  was  no  implied  war- 
ranty at  all.  As  fairly  representative  of  these,  and  the  most 
important  of  them,  it  will   be  sufficient  here   to   set   forth  the 

judgment  of 
[395]       Mr.  Baron  Parke. 

The  first  three  questions  proposed  by  your  Lordships,  as 
well  as  the  last,  were  under  the  consideration  of  my  Brethren  and 
myself,  by  whom  the  present  case  was  decided  in  the  Court  of 
Exchequer  Chamber ;  but  as  they  were  not  necessary  for  the  de- 
cision of  the  case  in  the  Court  below,  we  disclaimed  deciding  upon 
them,  nor  were  they  argued  there  so  fully,  nor  so  much  deliber- 
ated upon,  as  if  they  had  been  essentially  necessary  to  the  decision 

of  the  case  itself. 
[*  396]     *  As  your  Lordships  have  now  proposed  to  us  the  first 
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three  questions  in  distinct  terms,  it  is  my  duty  to  pronouuee 
my  opinion  upon  them,  which  I  proceed  to  do,  though  not  with 
quite  so  much  confidence  or  satisfaction  to  myself  as  I  should 
have  done  if  they  had  been  argued  at  the  bar  in  the  manner 
they  would  have  been,  if  essentially  necessary  to  the  decision  of 
the  question  in  the  cause.  That  question  was  simply  whether 
the  fourth  plea  is  valid ;  and  the  only  point  involved  in  that 
question  is,  whether  there  is  an  implied  condition  in  every  policy 
of  assurance  for  time,  in  the  form  of  this  policy,  under  all  cir- 
cumstances in  which  the  ship  shall  be  situated,  that  it  should  be 
seaworthy  at  the  commencement  of  the  term  or  the  date  of  the 
policy.  Unless  there  is,  the  plea  is  bad.  I  am  of  opinion  that 
there  is  no  warranty  or  implied  condition  that  the  ship  was  sea- 
worthy at  the  commencement  of  the  term ;  and,  upon  the  best 
consideration  I  can  give  to  the  subject,  I  think  I  ought  to  advise 
your  Lordships  that  there  is  none  that  the  ship  was  seaworthy 
at  any  particular  time ;  that  there  is,  in  fact,  no  warrant  of  sea- 
worthiness at  all. 

The  whole  of  the  law  upon  this  subject  depends  upon  one 
question,  whether  there  is  any  sufl&ciently  distinct  and  clear 
authority  in  the  common  law  for  annexing  any  condition  of  this 
sort  to  a  policy  of  assurance  for  time. 

The  policy  is  a  written  instrument,  which  contains  a  number  of 
express  stipulations,  but  none  on  the  subject  of  seaworthiness; 
for  the  notion  that  it  was  involved  in  the  term  "  good  ship  '*  in  pol- 
icies is,  I  think,  put  an  end  to,  for  the  reason  stated  in  the  judg- 
ment in  the  Court  of  Exchequer  Chamber  in  this  case,  and  has 
been  entirely  abandoned  in  the  argument  at  jonf  Lordships' 
bar. 

If,  then,  there  is  any  such  warranty  or  condition,  it  must  be 
added  to  the  written  policy,  as  an  incident  annexed  to  the 
contract,  and  that  either  by  the  usage  of  trade  or  by  *  the  [*  397] 
common  law  of  the  land  ;   from  the  nature  of  the  policy 
itself,  there  is  no  other  way  in  which  it  can  be  added. 

The  custom  of  trade,  which  is  a  matter  of  evidence,  may  be  used 
to  annex  incidents  to  all  written  contracts,  commercial  or  agri- 
cultural, and  others,  which  do  not  by  their  term  exclude  it,  upon 
the  presumption  that  the  parties  have  contracted  with  reference  to 
such  usage,  if  it  is  applicable. 

This  is  explained  in  the  case  of  Hutton  v.  Warren,  1  M.  &  W. 
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475.  But  in  this  case  there  is  no  evidence  stated  on  the  record  of 
such  usage ;  and  none  such  can  be  supposed  to  exist,  unless  there 
is  evidence  of  it 

Such  a  condition  may,  however,  be  annexed  as  a  necessary  inci- 
dent by  the  common  law.  The  simple  question  is,  Does  the  com- 
mon law  annex  any  such  incident?  An  examination  of  the 
authorities,  judicial  decisions,  and  dicta,  and  of  text-writers  on  the 
common  law,  from  which  we  derive  our  knowledge  of  that  law, 
leaves  us  without  any  satisfactory  proof  that  the  same  implied 
warranty,  or  condition  as  to  seaworthiness  at  the  commencement 
of  the  risk,  which  confessedly  is  annexed  to  voyage-policies,  or  any 
warranty  or  condition  as  to  seaworthiness,  is  annexed  to  time- 
policies. 

In  the  common  law  of  England,  to  be  collected  from  these 
sources,  there  is  ample  authority  that  a  warranty,  or  condition  of 
seaworthiness  at  the  commencement  of  the  risk,  is  implied  in  all 
voyage-policies,  whether  it  has  been  adopted  originally  from  the 
law  merchant,  or  implied  from  the  very  nature  of  the  contract 
itself.  So  other  conditions  are  implied ;  as,  not  to  deviate  from  the 
usual  course  of  the  voyage,  to  commence  it  in  a  reasonable  time, 
to  disclose  all  material  circumstances,  —  and  the  non- 
[*  398]  performance  of  *  these  conditions  avoids  the  policy, 
whether  it  arises  from  fraudulent  motives  or  not.  This  is 
explained  at  length  in  the  accurate  report  of  the  judgment  of  the 
Court  of  Exchequer  Chamber  in  the  Queen's  Bench  Reports,  16  Q. 
B.  158  (for,  as  elsewhere  reported,  it  is  full  of  errors),  and  the 
authorities  there  referred  to,  and  they  need  not  now  be  repeated. 

It  is  undtoubted  law  that  there  is  an  implied  warranty  with 
respect  to  a  policy  for  a  voyage,  that  the  ship  should  be  seaworthy 
at  the  commencement  of  the  voyage,  or  in  port  when  preparing  for 
it ;  or  had  been  seaworthy  for  the  voyage  when  the  voyage  insured 
had  been  commenced,  if  the  insurance  is  on  a  vessel  already  at  sea; 
which  voyage  being  commensurate  with  the  risk  insured,  the  war- 
ranty is  compendiously  described  as  a  warranty  of  seaworthiness  at 
the  commencement  of  the  risk ;  and  this  has  led  to  the  supposition 
that  there  is  always  such  a  warranty.  It  is  also  perfectly  clear 
that,  in  our  law,  there  is  no  other  warranty  of  seaworthiness  in  a 
voyage-policy  than  that  the  ship  is  seaworthy  at  the  commence- 
ment of  the  voyage.  There  is  no  warranty  in  the  law  of  England 
that  the  vessel  shall  continue  seaworthy  after  the  voyage   has 
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commenced ;  none  that  the  crew,  if  originally  competent,  shall  con- 
tinue 80 ;  none  that  the  vessel  shall  be  navigated  with  due  care  and 
skill  during  the  voyage ;  none  that  pilots  shall  be  taken  on  board 
I  at  proper  places,  if  the  voyage  has  already  commenced,  unless, 

'  perhaps,  whete  required  by  Act  of  Parliament ;   none,  on  an  insur- 

ance for  one  voyage  out  and  home,  that  the  ship  shall  be  sea- 
worthy on  the  return  voyage,  —  although  these  might  all  be  very 
reasonable  conditions  to  be  imposed  on  the  assured  for  the  benefit 
of  the  underwriters,  and  which  have  been  by  law  or 
custom  *  imposed  upon  American  underwriters  ;  for  in  all  [*  399] 
these  respects  our  law  diflfers  from  the  law  of  the  United 
States,  in  which  it  is  the  acknowledged  rule  that  the  assured  must 
not  only  have  his  vessel  seaworthy  at  the  commencement  of 
his  voyage,  but  keep  it  so,  so  far  as  depends  upon  himself,  during 
its  continuance;  and  the  underwriters  are  discharged  from  any 
loss  which  is  distinctly  shown  to  have  arisen  from  the  negligence 
or  misconduct  of  the  assured,  in  not  keeping  the  ship  in  a  perfect 
state.  The  authorities  are  cited  by  Mr.  Arnould  in  his  excellent 
book  on  Insurance  (L,  s.  247,  p.  666). 

The  only  warranty,  then,  as  to  seaworthiness  in  a  voyage-policy, 
recognized  by  our  law,  is,  according  to  all  the  authorities,  that  the 
vessel  was  seaworthy  at  the  commencement  of  the  voyage.  But  it 
is  equally  clear  that  there  is  no  satisfactory  decision,  dictum  of  a 
Judge,  or  authority  of  a  text-writer,  that  there  is  any  such  war- 
ranty of  seaworthiness  at  the  commencement  of  the  term  in  a  time- 
/  policy. 

i  The  Court  of  Queen's  Bench  proceeded,  in  their  judgment  in  this 

I  case,  on  two  suppositions :  first,  that  the  opinion  of  all  the  lawyers 

/  in  modern  times  was  clear,  that  there  was  no  difference  between  a 

time-policy  and  one  for  a  particular  voyage,  as  to  the  implied  war- 
*^arity  of  seaworthiness  ;  and  that  the  same  point  was  settled  by  the 
ease  of  Sadler  v.  Dixon,  8  M.  &  W.  895  (p.  63,  ante),  following  that 
of  Hollingworth  v.  Broderick,  7  Ad.  &  El.  40.  The  judgment  of 
^He  Court  of  Exchequer  Chamber  states  the  grounds  for  holding 
tiVxat  the  Court  of  Queen's  Bench  was  mistaken  in  both  these 
'^^sjects. 

-As  to  the  first,  the  Judges  then  present  were  not,  nor  am  I  now, 

^'^^'are  of  any  such  prevailing  opinion  in  the  profession;  and  as 

^    the  opinion  of  text-writers,  the  authorities  cited  in  the  judg- 

^*^^nt  show  that  this  question  was  a  matter  yet  unsettled.     Mr. 
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[•  400],  Arnould,  after  stating  (L,8. 154,  p.  411)  that  a  *  question 
has  been  raised  whether  the  extent  and  meaning  of  the 
implied  warranty  is  the  same  in  a  time  as  a  voyage  policy,  states 
that  the  better  opinion  is,  that  it  is,  but  that  the  question  will 
afterwards  be  fully  discussed  by  him ;  and  subsequently  (I.,  s.  248, 
p.  670)  discusses  it,  and  intimates  his  notion  as  to  time-policies, 
that  the  implied  warranty  is  that  the  ship  should  be  seaworthy 
when  it  sails  under  the  policy  for  the  voyage  or  course  of  naviga- 
tion on  which  it  is  contemplated  to  be  employed  during  the  term ; 
and  what  that  voyage  is,  is  a  matter  of  evidence.  This  is  not  the 
same  proposition  as  that  the  vessel  must  be  seaworthy  at  the 
moment  that  the  term  commences,  wherever  it  may  then  be,  but 
quite  a  different  one.  He  refers  for  that  position  to  the  case  of 
Alexander  v.  Pratt,  which  came  on  in  the  Court  of  Exchequer,  24th 
January,  1846,  where  a  vessel  was  insured  for  twelve  months  from 
the  date  of  its  arrival  at  Sydney ;  in  which  the  question  was  dis- 
cussed whether^  when  the  vessel  sailed  on  the  intended  voyage 
from  Sydney,  it  was  not  required  to  be  seaworthy  for  that  voyage. 
He  says  the  Court  intimated  its  opinion  that  the  vessel  should  be 
seaworthy  for  the  voyage  then  intended;  but  the  pleadings  did 
not  raise  the  question,  and  the  cause  was  sent  down  to  a  new  trial, 
with  power  to  amend  them,  in  order  to  raise  it ;  and  the  cause  was 
settled.  This  case  in  effect  decided  nothing ;  and  it  was  so  little 
the  subject  of  argument  at  the  bar,  that  I  have  no  note  of  it,  though 
I  have  of  all  the  cases  of  the  least  importance  at  that  period. 

Mr.  Serjeant  Marshall  (Ins.,  Vol.  1,  p.  151)  not  having  his  atten- 
tion directed  to  the  distinction  between  time  and  other  policies, 
lays  it  down  that  the  ship  insured  must  be  seaworthy  at  the  time 
of  sailing,  not  at  the  commencement  of  the  risk;  and  the  late 

Mr.  Justice  Park,  in  his  work  on  Insurance  (p.  450) 
[•  401]  *  states  the  time  of  insurance  to  be  the  period  at  which  the 

vessel  was  to  be  seaworthy,  —  certainly  an  inaccurate  prop- 
osition, and  probably  not  intended  to  be  so  understood,  as  one  of  the 
authorities  cited  by  him  refers  to  the  commencement  of  the  voyage, 
and  the  other  is  a  mere  illustration  of  Lord  Mansfield's  in  Carter  v. 
Boehm,  3  Burr.  1915  (13  R.  C.  501),  where  the  interest  in  a  fort  was 
insured  for  time,  and  his  Lordship  said  that  the  utmost  that  could 
be  contended  for  was,  that  the  underwriter  trusted  to  the  fort 
being  in  the  condition  in  which  it  ought  to  be,  in  like  manner  as  it 
is  taken  for  granted  that  a  ship  insured  is  seaworthy ;  but  at  what 
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time  the  fort  ought  to  be  in  that  state  was  quite  immaterial  upon 
the  facts,  as  in  the  opinion  of  the  Court  it  was  so  at  the  time  of  the 
commencement  of  the  term  insured,  and  at  the  time  of  making 
the  policy  the  fort  was  certainly  lost.  So  that  Lord  Mansfield 
never  could  have  meant  to  say  that  seaworthiness  was  necessary  at 
the  time  of  the  loss. 

Mr.  Phillips,  an  American  author  of  repute,  in  his  treatise  on 
Assurance,  YoL  1,  p.  328,  does  not  appear  to  think  this  a  settled 
point  in  America.  He  refers  to  the  opinion  of  the  American 
Chief  Justice  Shaw,  who  says  that,  whether  the  rule  of  seaworthi- 
ness would  apply  when  the  ship  had  been  on  a  long  voyage,  was  a 
matter  of  doubt,  and,  if  it  did,  it  must  be  understood  with  great 
latitude;  and  he  cites  Paddock  v.  Franklin  Insurance  Co.,  11 
Pickering's  Kep.  227. 

So  far,  therefore,  as  relates  to  the  opinion  of  the  text-writers,  the 
proposition  in  the  judgment  of  the  Court  of  Queen's  Bench  is  by 
no  means  made  out ;  nor  is  the  judgment  supported  by  any  one  of 
the  authorities  referred  to  as  deciding  the  question. 

In  the  first  case,  Hollingworth  v.  Broderick,  7  Ad.  &  EL  40,  the 
plea  was,  that  after  the  term  commenced,  and  before  the 
*  loss,  the  vessel  became  unseaworthy,  and  might  have  [*  402] 
been  repaired  at  a  reasonable  expense,  and  that  the  ship 
remained  unseaworthy  at  the  time  of  the  loss ;  and  the  Court 
decided  that  plea  to  be  insufficient,  being  of  opinion  that  a  state  of 
unseaworthiness  during  the  voyage  could  not  be  a  defence,  unless, 
at  all  events,  it  was  shown  to  be  the  cause  of  the  loss,  if  indeed 
that  would  make  any  difiference  (as  it  would  not). 

Nothing  was  decided  as  to  there  being  any  implied  warranty  in 
time-policies,  as  a  condition  precedent  to  the  policy  attaching,  or 
as  to  the  time  to  which  that  warranty  relates.  The  only  part  of 
the  case  bearing  upon  the  present  question  is  the  dictum  of  Mr. 
Justice  Patteson  in  the  course  of  his  judgment.  But  the  learned 
Judge  was  evidently  speaking  with  reference  to  that  case,  in  which 
the  question  was,  whether  there  was  any  implied  condition  as  to 
keeping  the  vessel  in  repair  after  the  term  commenced ;  and  if  it 
meant  more  than  that  there  was  no  difference  between  a  time- 
policy  and  a  voyage-policy  in  that  respect,  and  that  there  was  a 
warranty  or  implied  condition  of  seaworthiness  at  the  commence- 
ment of  the  term,  it  is  of  less  weight,  because  that  question  was 
quite  foreign  to  that  case,  and  did  not  arise  at  all  in  it    Nor  did 
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the  case  of  Sadler  v.  Dixon,  5  M.  &  W.  205,  8  M.  &  W.  895 
(p.  63,  avUe),  settle  that  point ;  on  the  contrary,  the  judgment  of 
the  Court  of  Exchequer  expressly  states  the  point  to  be  unsettled  ; 
and  it  decided  merely  that  the  implied  warranty  was  at  least  not 
more  extensive  than  that  on  a  policy  on  a  voyage ;  and  that  if 
there  was  no  contract  for  the  conduct  of  the  crew  in  one  case 
there  was  none  in  the  other.  When  this  judgment  of  the  Court 
of  Exchequer  was  afiSrmed,  Lord  Chief  Justice  Tindal  used  some 
expressions  which  were  contended  before  us  to  amount  to 
[•  403]  an  *  opinion  that  the  implied  warranty  of  seaworthiness 
was  the  same  in  a  time  and  a  voyage  policy,  and  applied  to 
the  commencement  of  the  risk.  But  it  is  clear  from  the  context 
that  no  such  position  was  meant  to  be  positively  laid  down,  but 
only  that  the  obligation  of  the  assured  on  a  time-policy  was,  after 
the  policy  attached,  not  more  extensive  than  that  on  a  voyage- 
policy,  and  did  not  require  the  assured  to  keep  the  vessel  in 
a  seaworthy  state.  The  period  to  which  the  warranty  of  sea- 
worthiness attached  was  wholly  immaterial  in  that  case. 

The  only  other  case  cited  before  your  Lordships  was  that  of 
Hucks  V.  Thornton,  Holt  N.  P.  30  (17  R.  R  594).  That  was  a 
decision  of  Lord  Chief  Justice  Gibbs  at  Nisi  Prius,  in  a  trial  on 
a  time-policy,  on  a  whaling  voyage,  with  liberty  of  cruising  for 
prize;  and  he  held  that  it  was  enough  to  satisfy  the  implied 
warranty  of  seaworthiness  if,  at  the  commencement  of  the  time, 
the  ship  had  a  crew  fit  for  one  of  the  purposes,  though  unfit  for 
the  other. 

It  may  be  inferred,  from  the  fact  of  Chief  Justice  GiBBS  leav- 
ing that  case  to  the  jury,  that  he  thought  that  there  was  in  a 
time-policy  an  implied  warranty  or  condition  of  seaworthiness,  of 
some  sort,  at  the  commencement  of  the  term  for  which  the  ship 
was  insured.  But  the  facts  may  not  have  made  it  necessary  for 
him  to  give  that  question  much  consideration,  as  the  plaintiff 
was  likely  to  succeed  even  if  there  was  such  a  warranty ;  and  at 
all  events  it  was  no  more  than  a  Nisi  Prius  opinion ;  and  as  the 
decision  was  in  favour  of  the  plaintiff,  and  the  propriety  of  it 
could  not  be  questioned  by  a  motion  for  a  new  trial,  it  is  of  much 
less  weight. 

In  this  state  of  the  dicta  and  decisions  on  the  subject  of  war- 
ranties of  seaworthiness  on  time-policies  (and  these  are 
[*  404]  *  all),  it  is  impossible  to  say  that  they  supply  satisfactory 
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proof  that  there  is  any  warranty  of  seaworthiness  at  the  time 
of  the  commencement  of  the  term.  The  decisions  distinctly  show 
that  there  is  none  that  the  ship  is  to  continue  seaworthy  for 
the  term.  In  truth,  there  is  only  one  Nisi  Prius  decision  in  sup- 
port of  the  proposition  that  there  is  such  a  warranty  as  to  the 
commencement  of  the  term.  From  the  course  the  cause  took,  it 
could  not  be  afterwards  questioned ;  and  the  dicta  referred  to  are 
explained  by  the  context,  or  are  extra-judicial.  It  lies  upon  those 
who  seek  to  add  another  condition  to  a  written  contract,  not  ex- 
pressed, where  there  is  no  evidence  of  usage  of  trade,  to  show 
that  the  law  implied  it.  These  authorities  are  of  themselves,  in 
my  judgment,  quite  inadequate  for  such  a  purpose. 

If,  however,  precisely  the  same  principle  applied  to  both  the 
case  of  a  voyage  and  a  time  policy,  if  they  were  exactly  analo- 
gous in  this  respect,  less  positive  authority  might   be  required ; 
and  it  might  be  thought  that  these,  at  best  slender  authorities, 
would  be  sufficient.     Perhaps  even  without  them  such  a  condition 
might  be  implied,  if  the  cases  were  similar;  but  they  certainly 
we  not    In  a  voyage-policy,  the  owner  of  a  ship  has,  generally 
speaking,  the  power  to  make  the   ship  seaworthy  at  the  com- 
mencement of  the  voyage.     In  the  ordinary  course  of  navigation 
ke  always  does  so  for  his  own  sake ;  he  is  bound  to  do  so  for 
^^^  safety  of  his  crew,  and  for  the  safety  of  the  cargo  placed 
^  board ;  he  contracts  with  every  shipper  of  goods  that  he  will 
do  sa    The  shipper  of  goods  has  a  right  to  expect  a  seaworthy 
^^ip,  and  may  sue  the  shipowner  if  it  is  not.     Hence  the  usual 
^urse  being  that  the  assured  can  and  may  secure  the  seaworthi- 
liess  of  the  ship,  —  either  directly,  if  he  is  the  owner,  or  indi- 
^ctly,  if  he  is  the  shipper,  —  it  is  by  no  means  unreasonable  to 
imply  such  a  contract  in  a  policy  on  a  ship  on  a  voyage,  and  so 
the  law  most  clearly  has  implied  it. 

•It  may  happen  indeed,  in  some  cases,  from  the  want  of  [*405] 
proper  materials,  of  skilful  artisans,  of  proper  docks  in  the 
port  of  outfit,  of  sufficient  funds  or  credit,  or  from  the  hidden 
nature  of  defects,  that  the  owner  may  not  be  able  to  fulfil  the 
duty  of  making  the  ship  seaworthy  at  the  commencement  of  the 
voyage,  but  the  law  cannot  regard  these  exceptional  cases  "  ad  ea 
ptcB  freqiuntuis  accidunt  jura  adaptantur ;  "  and  it  wisely,  there- 
fore, lays  down  a  general  rule,  which  is  a  most  reasonable  one  in 
the  vast  majority  of  voyage-policies,  that  the  assured  impliedly 


96  INSURANCE. 


Ho.  5a  — GilMon  t.  ImaU,  4  H.  L.  Cm.  406,  406. 


contracts  to  do  that  which  he  ought  to  do  on  and  before  the  com- 
mencement of  the  voyage ;  that  is,  to  make  the  ship  seaworthy 
at  the  commencement  of  it,  and  in  part,  quoad  hoc,  in  the  prepa- 
ration for  it.  The  contract  contained  in  the  policy  imposes  on 
him  no  duties  which  were  not  incumbent  on  him  before.  But 
how  different  is,  in  general,  the  case  of  one  who  insures  for  a 
time  ?  He  does  not  necessarily  know  the  position  of  his  vessel  at 
the  commencement  of  the  term;  if  the  term  commences  whilst 
the  vessel  is  absent  from  a  port,  he  cannot,  generally  speaking, 
cause  it  thus  to  be  repaired ;  and  no  care  or  expense  of  himself  or 
agent  could  secure  that  object.  The  ship  may  have  lost  anchor, 
or  sails,  or  rudder ;  part  of  the  crew  may  have  deserted,  or  be 
dead  of  malignant  fever.  All  these  deficiencies,  generally  speak- 
ing, are  such  that^  no  care  or  expense  could  have  prevented  or 
cured.  How  unreasonable,  then,  would  it  be  for  the  law  to  hold 
that  there  was  in  every  case  added  to  a  policy,  which  is  silent  on 
the  subject,  a  condition  which,  in  most  cases,  it  would  be  impos- 
sible for  the  assured  to  fulfil. 

These  considerations  render  a  time-policy  essentially  different 
from  one  on  a  ship.  They  are  powerful  arguments  against  im- 
plying a  condition  of  seaworthiness  by  a  party  who  generally  has 
it  not  in  his  power  to  fulfil  it ;  nor  is  it  satisfactory  to  say 
[*406]  that  the  condition  ought  to  be  implied  in  *all  cases 
where  it  actually  is  in  the  power  of  the  party  to  fulfil  it, 
for  the  law  usually  acts  by  general  rules,  and  the  maxim  which 
I  have  quoted  is  clearly  applicable. 

Nor  is  it  an  answer  to  say  that  a  more  liberal  construction  of 
the  term  "  seaworthy "  in  time-policies  might  obviate  this  objec- 
tion, and  that  a  different  degree  of  seaworthiness  is  suflBcient  for 
the  completion  of  a  voyage  already  begun,  than  would  be  neces- 
sary for  the  entire  voyage ;  that  a  ship  which  was  in  the  com- 
mencement of  the  voyage  perfectly  seaworthy  in  respect  of  the 
state  of  hull,  equipment,  and  stores,  would  be  still  seaworthy  for 
this  purpose,  though  in  the  middle  of  the  voyage,  when  the  time- 
policy  should  attach,  the  hull  had  suffered  by  wear  and  tear,  the 
stores  had  been  diminished,  or  the  equipment  deteriorated ;  for  it 
still  might  be  reasonably  capable  of  performing  the  rest  of  the 
voyage.  Doubtless  this  is  true ;  but  any  laxity  of  the  term  "  sea- 
worthy "  would  not  provide  for  the  cases  of  losses  of  the  anchors, 
rudder,  or  masts,  or  sails,  or  crew,  or  of  irreparable  sea  damage, 
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after  incurring  which  no  vessel  could,  in  the  most  loose  interpre- 
tation of  the  term,  be  considered  as  seaworthy. 

I  therefore  come  to  the  conclusion,  from  these  premises,  that 
there  is  not,  in  the  case  of  a  time-policy,  an  implied  warranty  or 
condition  that  the  vessel  must  be  seaworthy  at  the  commence- 
ment of  the  term  insured.  I  feel  no  doubt  that  this  condition 
cannot  be  implied.  I  am  equally  clear  that  there  is  no  implied 
warranty  or  condition  that  the  ship  insured  shall  be  seaworthy  at 
the  date  of  insurance.  There  is  a  total  absence  of  authority  for 
this,  if  I  except  the  part  I  have  already  quoted  from  Mr.  Justice 
Park's  book,  and  which  is,  for  the  reason  above  given,  evidently 
an  unintentional  inaccuracy  of  expression.  And,  indeed,  the  expres* 
sion  in  this  policy,  *'  lost  or  riot  lost,"  which  means  lost  or  not 
lost  when  the  policy  was  effected,  totally  excludes  all  *  idea  [*  407] 
of  an  implied  warranty  or  condition  that  the  ship  was 
then  seaworthy. 

Two  other  cases  of  implied  warranty  or  condition  of  seaworthi- 
ness may  be  suggested  in  which  there  is  more  doubt.  One,  that 
the  ship  was  seaworthy  at  the  commencement  of  the  voyage,  of 
which  the  time  insured  by  the  time-policy  was  part ;  as,  for  in- 
stance, if  the  ship  sailed  on  the  1st  June,  1850,  on  a  voyage  from 
Liverpool  to  the  East  Indies  and  China  and  back,  a  voyage  which 
niight  probably  last  two  years,  and  the  time-policy,  being  meant 
to  cover  part  of  that  voyage,  was  from  the  Ist  of  June,  1850,  to 
the  1st  of  June,  1851,  would  there  be  any  implied  warranty  or 
condition  that  the  ship  was  seaworthy  when  it  sailed  from  Liver- 
pool ?  Would  there  be  any  if  the  time-policy  expressly  stated  on 
the  face  of  it  that  the  time  was  part  of  that  voyage,  as,  for  in- 
stance, that  the  ship  was  insured  from  the  1st  June,  1850,  to 
the  1st  June,  1851,  on  a  voyage  from  Liverpool  to  the  East  Indies 
and  China  and  back  ?  Upon  this  question  I  cannot  answer  your 
Lordships  with  so  much  confidence  as  upon  the  other.  My  opin- 
ion might  possibly  be  qualified,  or  altered,  by  a  more  solemn  argu- 
ment, where  those  were  the  questions  upon  which  the  decision 
was  to  turn ;  but  I  now  answer  them  by  saying,  that  it  seems  to 
me  that  there  is  no  warranty  in  either  case,  for  this  short  rea- 
son, because  I  cannot  find  any  satisfactory  authority  in  the  law 
of  England  for  annexing  such  an  implied  condition  or  warranty 
to  a  written  insurance,  which  primd  facie  contains  all  the  terms 
upon  which  the  parties  contract,  though  there  is  much  more  rea- 
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son  for  implying  such  a  contract  than  one  of  seaworthineds  at  the 
oommencement  of  the  term,  inasmuch  as  it  was  competent,  gener* 
ally  speaking,  for  the  assured  to  secure  the  performance  of  such 
a  condition,  a  condition  of  seaworthiness  at  the  commencement 
of  the  voyage,  and  in  the  ordinary  course  of  navigation  he  would 

do  so. 
[*408]  *The  absence  of  these  implied  warranties  will  not 
practically  be  attended  with  the  mischief  which  it  is  said 
they  are  calculated  to  prevent.  In  cases  in  which  the  assured  wil- 
fully permits  the  ship  to  sail,  or  knows  that  it  has  sailed,  on  the 
voyage  of  which  the  time-policy  covers  part,  in  an  unseaworthy 
state,  the  insurance  would  be  void  on  the  ground  of  the  conceal-^ 
ment  of  a  material  circumstance,  and  this  will  prevent  the  fre- 
quency of  such  an  occurrence;  and  in  all  cases  in  which  the 
underwriter  wishes  to  be  secure  against  such  a  contingency,  he 
may  take  care  to  provide  for  it  in  the  policy  by  introducing  a  war- 
ranty of  seaworthiness  at  the  commencement  of  the  risk  or  voyage, 
which,  however,  would  lead  to  a  diminution  of  the  premium. 

The  answers  to  the  first  three  questions  will  lead  your  Lordships 
to  conclude  that  my  answer  to  the  last  question  is,  that  the  plea  is 
clearly  bad.  The  meaning  of  the  term  "commencement  of  the 
risk,"  used  in  the  plea,  is  clearly  the  commencement  of  the  risk 
which  the  underwriters  are  to  take  on  themselves,  the  commence- 
ment of  their  liability ;  that  is,  the  commencement  of  the  term  of 
insurance.  If  there  was  no  implied  contract  or  condition  of  sea- 
worthiness at  the  commencement  of  the  risk  or  term  (which  is  the 
same  thing),  there  was  none  of  seaworthiness  on  the  25th  of  Sep- 
tember, and  certainly  none  of  seaworthiness  at  the  date  of  the 
policy ;  for  the  policy  is  "  lost  or  not  lost."  Therefore  it  is  utterly 
immaterial  whether  the  ship  was  seaworthy  or  unseaworthy  at  any 

of  these  periods,  and  the  plea  is  clearly  bad. 
[415]      Lord  ST.  Leonards  (having  stated  the  nature  of  the  case, 
and  the  difference  of  opinion  upon  it  among  the  Judges  in 
the  Courts  below  and  in  this  House)  said :  — 

The  opinion  of  the  majority  of  the  Judges  is  that  which  I  enter- 
tained at  the  close  of  the  argument,  and  it  has  not  been  shaken  by 
the  arguments  of  the  two  learned  Judges  who  supported  the  judg- 
ment of  the  Court  of  Queen's  Bench.  In  a  voyage-policy,  where 
the  contract  shows  the  nature  of  the  adventure,  from  which  the 
intent  of  the  parties  may  be  collected,  the  law  implies  a  considera# 
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tion  of  seaworthiness  to  perfonn  the  voyage.      This  has 

long  been  a  settled  rule,  *  but  no  such  rule  has  ever  pre-  [*  416] 

vailed  in  regard  to  time-policies.      There  being  no  such 

rule,  I  think  your  Lordships  cannot  imply  a  condition  in  this  case, 

where  there  is  nothing  on  the  face  of  the  contract  to  warrant  it. 

Assuming  the  ship  to  be  on  a  voyage  when  the  time  insured  in 
a  time-policy  begins,  all  analogy  fails  between  the  case  of  a  voyage- 
^policy  and  a  time-policy;    and  the  very  argument  in  this  case 
proves  that  Meaworthiness  is  not  an  implied  condition  in  a  time- 
policy  warranted  by  custom  and  allowed  by  law.    In  such  a  policy 
neither  party  can  be  supposed  to  know  the  state  of  the  ship  when 
the  risk  commenced,  and  therefore  it  will  be  unreasonable  to  imply 
ft  condition  of  seaworthiness  at  that  period.    In  the  case  of  a  policy 
for  a  voyage  the  condition  implied  is,  that  the  vessel  is  seaworthy 
stthd  commencement  of  the  voyage,  not  that  it  shall  continue  so. 
It,  therefore,  a  time-policy  efifected  upon  a  ship  then  on  a  voyage 
Aould  be  held  to  be  subject  to  an  implied  condition  in  analogy  id 
the  other  case,  it  would  seem  to  follow  that  the  underwriter  who 
undertook  to  indemnify  the  assured  for  the   period  named  must 
take  the  risk  of  thd  state  in  which  the  ship  is  from  the  beginning 
of  that  period,  if  the  ship  should  be  then  at  sea.    A  voyage-policy 
would  cover  the  voyage,  and   any  unseaworthiness   during  the 
voyage  could  not  afifect  the  policy.    A  time-policy  effected  during 
the  voyage,  for  a  period  beginning  while  the  ship  is  on  the  voyage, 
Bbould,  I  think,  at  all  events  be  held  to  cast  the  risk  on  the  under- 
writer just  as  he  must  have  borne  it  at  the  period  in  quedtion 
tinder  a  voyage-policy.    The  analogy  could  not  be  carried  further 
if  even  the  time*contract  declared  that  the  ship  was  then  on  a 
particular  voyage* 

If  the  assured  was  guilty  of  any  fraud  or  coficealment,  that 
would    of   itself   avoid    the    policy,    and    therefore    the 
•condition  contended  for  in  time-policies  is  not  necessary  [*  417] 
(o  guard  against  fraud  or  concealment. 

If  the  ship  had  been  lost  after  the  commencement  of  the  risk, 
viz.,  the  25th  of  September,  1843,  though  that  was  before  the  date 
of  the  contract,  the  underwriter  would  have  been  liable  by  the 
terms  of  his  contract.  It  is  clear,  therefore,  that  no  condition  of 
seaworthiness  at  the  date  of  the  contract  can  be  implied.  Such  a 
condition,  therefore,  if  to  be  implied,  could,  in  this  case,  only  be 
implied  at  the  commencement  of  the  voyage ;  but  there  was  no 
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allegation  as  to  any  unseaworthiness  at  the  commencement  of  this 
particular  voyage,  and  courts  of  justice  must  act  upon  a  rule 
general  in  its  application. 

If,  however,  a  ship  was  about  to  sail  upon  a  particular  voyage, 
and  a  time-policy  was  effected,  instead  of  a  policy  on  the  intended 
voyage,  as  at  present  advised,  I  think  that  a  condition  could  be 
implied  that  the  ship  was  seaworthy  at  the  commencement  of  the 
voyage.  But  that  is  not  this  case.  Any  supposed  difficulty  on  the 
part  of  underwriters  may  readily  be  obviated  by  the  insertion  in 
time-policies  of  an  express  warranty  of  seaworthiness  at  the  com- 
mencement of  the  risk.  I  do  not  trouble  your  Lordships  with  the 
state  of  the  pleadings,  because  it  is  admitted  that  the  contention 
of  the  plaintiff  in  error  cannot  be  maintained  unless  there  is  an 
implied  condition  in  every  policy  for  time,  like  that  in  this  case, 
wherever  the  ship  may  be,  that  it  was  seaworthy  at  the  commence- 
ment of  the  risk  on  the  date  of  the  policy.  No  such  condition 
can,  I  think,  be  implied ;  and  therefore  I  advise  your  Lordships  to 
affirm  the  judgment  of  the  Court  of  Exchequer  Chamber. 

Lord  Campbell  :  — 

My  Lords,  I  entirely  agree  in  the  opinion  of  my  noble  and 
learned  friend  who  presided  on  the  woolsack  when  this 
[*  418]  *  case  was  argued  at  your  Lordships'  bar,  that  the  defend- 
ant in  error  is  entitled  to  our  judgment.  The  allegations 
in  the  plea  of  want  of  seaworthiness,  although  proved  to  the  satis- 
faction of-  the  jury,  do '  not  appear  to  me  to  constitute  a  defence  to 
the  action.  I  do  not  proceed  upon  the  literal  meaning  of  the  word 
"  seaworthy "  which  was  contended  for.  Without  regard  to  its 
literal  or  primary  meaning,  I  assume  it  to  be  now  used  and  under- 
stood to  state  that  the  ship  is  in  a  condition,  in  all  respects,  to 
render  it  reasonably  safe  where  it  happens  to  be  at  any  particular 
time  referred  to,  whether  in  a  dock,  in  a  harbour,  in  a  river,  or 
traversing  the  ocean. 

The  question  raised  by  this  record  is,  whether  upon  a  policy  of 
insurance  on  a  ship  for  time,  in  the  form  of  that  set  out  in  this 
declaration,  there  is  an  implied  condition  that  when  the  policy 
ought  to  attach  and  the  risk  to  commence  the  ship  shall  be  sea- 
worthy, that  is  to  say,  in  a  proper  state  of  repair  and  equipment 
with  reference  to  the  situation  in  which  it  may  then  happen  to  be  ? 
It  is  incumbent  on  the  underwriter,  who  here  denies  his  liability, 
to  show  that  in  every  time-policy  there  is  such  a  condition ;   for 
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neither  the  declaration  nor  the  plea  .discloses  any  facts  from  which 
the  condition  is  to  be  implied  in  thia^'case,  if  it  is  not  to  be  implied 
universally.  •  »  •*•. 

There  is  no  custom  or  usage  of  trade  reflpecting  time-policies, 
which  we  can  take  notice  of,  which  affirms  the  existence  of  such 
an  implied  condition;  and  after  an  examination  of*  ajl. die  author- 
ities which  have  been  cited  on  the  subject,  I  think  it'^^'ite  Qlear 
that  there  is  none  to  guide  us  to  declare  that  such  an  implied*  ^ftonT^ 
dition  does  exist      The   two   decisions   mainly  relied   upon,'  of .' 
Sadler  v.  Dixon,  5  M.  &  W.  405,  8  M.  &  W.  895  (p.  63,  ante),  and' 
HollingtDorth  v.  Broderick,  7  Ad.  &  El.  40,  have  no  appli- 
cation to  the  *  question  of  seaworthiness  under  a  time-  [*  419] 
policy  at  the  commencement  of  the  risk  ;  and  some  casual 
expressions  which   may  have   dropped  in  these  cases  from   the 
learned  Judges  when  this  question  was  not  at  all  under  their  con- 
sideration are  entitled  to  no  weight,  nor  do  the  American  or  conti- 
nental jurists,  on  the  present  occasion,  afford  us  any  aid. 

The  underwriter  is  therefore  driven  to  contend,  that  because  in 
poUcies  on  ship  "from"  or  "at  and  from"  a  specified  port  to 
another  specified  port,  or  back  to  the  port  of  outfit  (commonly 
called  "  voyage-policies  "),  there  certainly  is  such  an  implied  con- 
dition, the  same  condition  is  to  be  implied  in  policies  from  a 
particular  day  to  a  particular  day  (commonly  caUed  "time-poli- 
cies "),  without  reference  to  the  local  situation  of  the  ship  when 
the  risk  commences  or  terminates. 

With  regard  to  voyage-policies,  we  have  usage  and  authority 
establishing  the  implied  condition  as  certainly  as  any  point  of 
insurance  law.  These  being  wanting  as  to  the  extension  of  the 
doctrine  to  time-policies,  the  reasoning  must  be,  that,  as  far  as  this 
condition  is  concerned,  the  contract  by  time-policies  rests  on  the 
same  principles,  and  that  no  distinction  can  be  made  between 
them.  The  condition  may  have  been  implied  in  voyage-policies 
from  considering  that  probably  both  the  contracting  parties  con- 
templated the  state  of  the  ship  when  the  risk  is  to  begin,  that  this 
state  must  be  supposed  to  be  known  to  the  shipowner,  that  he  has 
it  in  his  power  to  put  the  ship  into  good  repair  before  the  voyage 
begins ;  that  to  prevent  fraud,  and  to  guard  the  safety  of  the  crew 
8nd  the  cargo,  this  obligation  ought  to  be  cast  upon  him  before  he 
C8n  he  entitled  to  any  indemnity  in  case  of  loss ;  and,  above  all, 
that  this  implied  condition  in  voyage-policies  is  essentially  con- 
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duoive  to  the  object  of  marvel  Insuranca  by  enabling  the  ship- 
owner, on  payjp.enC*.&t  'an  adequate  premium*  and  acting 
[*420]  with  honest/./anfl  securing  *  reasonable  diligence,  to  be 
sure  of  fuK' indemnity  in  ease  the  ehip  should  be  lost  or 
damaged  during  the  voyage  insured ;  but  time-policies  are  usually 
effected  i^W^  *the  ship  is  at  a  distance,  the  risk  being  very  likely 
to  ijomihiftice  when  it  is  actually  at  sea.  Under  these  circum- 
sfiadoes  is  it  at  all  likely  that  either  party  would  contract  with  ret- 
^eiM^hce  to  the  actual  state  of  the  ship  at  that  time  with  respect 
to  repairs  and  equipments  ?  The  shipowner  probably  knows  as 
little  upon  this  subject  as  the  underwriter.  Any  information 
which  he  has  received  tending  to  show  that  the  ship  is  in  extraor- 
dinary peril  he  is  bound  to  disclose,  or  the  insurance  effected  by 
him  is  void ;  but  is  it  reasonable  to  suppose  that  he  enters  into  a 
warranty  or  submits  to  a  condition  which  may  avoid  the  policy 
with  respect  to  a  state  of  facts  of  which  he  can  know  nothing  ? 
We  must  further  consider  that  this  condition,  in  many  oases»  he 
may  have  no  power  to  perform.  Above  all,  if  this  condition  was 
implied  in  time-policies,  their  object  might  often  be  defeated,  and 
the  shipowner,  acting  with  all  diligence,  and  with  the  most 
perfect  good  faith,  might  altogether  lose  the  indemnity  for  which 
he  had  bargained. 

Take  as  an  example  this  policy,  which  is  on  the  ship  Su$an, 
from  the  25th  of  September,  1843,  to  the  24th  of  September, 
1844. 

This  vessel  may  have  been  employed  on  the  South  Sea  fishery. 
It  may  have  sailed  from  an  island  in  the  beginning  of  September, 
1848,  in  all  respects  in  a  seaworthy  state,  but  before  the  25th  day 
of  that  month  may  have  encountered  a  gale  of  wind  in  which  the 
sails  may  have  been  carried  away,  and  other  damage  may  have  been 
sustained,  and  the  master  may  have  died  of  a  malignant  fever ;  but 
the  ship  touches  at  another  island  on  the  26th  of  September,  is  com* 
pletely  re-equipped,  takes  on  board  a  new  master  of  com'' 
[*421]  petent  skill,  and  prosecutes  the  adventure,  *  Afterwards, 
and  before  the  24th  of  September,  1844,  the  ship  may  be 
crushed  between  two  icebergs.  For  anything  that  appears  on  the 
record,  such  may  have  been  the  history  of  the  8u»an  ;  and  these  faotfl 
are  consistent  with  all  the  allegations  in  the  declaration  and  In  the 
plea.  On  this  hypothesis  the  owner  could  not  be  indemnified, 
because  the  ship  was  not  seaworthy  when  the  risk  was  to  com'* 
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mence,  aamely,  on  the  25th  of  September,  1843.  If  there  is  a 
condition  —  an  implied  conditioa  —  that  the  ship  must  then  be 
seaworthy,  the  policy  neither  attached  then  nor  at  any  subsequent 
time,  and  the  owner's  only  remedy  would  be  to  recover  back  the 
premium  he  had  paid  to  the  underwriters.  Thus  your  Lordships 
are  called  upon  to  imply  a  condition  whioh  the  parties  could  not 
have  contemplated^  which  the  assured  had  no  power  to  perform 
and  which  would  effectually  defeat  the  object  of  the  contract 
If  the  loss  is  caused  by  any  culpable  negligence  of  the  shipowner, 
that  may  be  a  defence  to  the  underwriter ;  but  if  the  shipowner 
acts  wiUi  good  faith  and  reasonable  diligence,  it  is  surely  much 
more  according  to  the  principles  of  insurance  laws,  and  of  common 
sense,  that  the  risk  of  the  ship  not  being  seaworthy  when  the 
liability  of  the  underwriter  ought  to  begin,  should  be  cast  upon 
him,  who  can  easily  indemnify  himself  by  demanding  an  adequate 
piemium  for  undertaking  it. 

The  only  consideration  pointed  out  for  extending  the  implied 
condition  of  seaworthiness  to  time-policies,  which  made  any  im<- 
pres9ion  upon  me,  is  that  it  does  extend  to  voyage-policies  on 
goods,  although  the  assured  can  have  no  control  over  the  repairs 
or  equipment  of  the  ship.  But  between  the  assured  on  goods  and 
the  underwriter  there  is  the  shipowner,  who  must  be  considered 
the  agent  of  the  assured,  and  he  does  undertake  that  the  ship 
shall  be  tight,  staunch,  and  strong,  and  every  way  fitted  for  the 
voyage.  If  this  undertaking  is  broken,  the  merchant 
baa  uo  remedy  against  *  the  underwriter,  but  he  obtains  [*  422] 
a  fall  indemnity  by  suing  the  shipowner,  and  thus,  either 
with  the  shipowner  or  the  underwriter,  the  merchant  is  secure ; 
ao  that  the  implied  condition  in  his  policy  in  no  respect  interferes 
with  the  object  of  insurance  or  with  the  interests  of  commerce. 

If  your  Lordships  shall  be  pleased,  on  the  motion  of  my  noble 
and  learned  friend,  to  affirm  the  judgment  of  the  Court  of  Ex- 
chequer Chamber  in  this  case,  it  will  be  definitely  established 
that,  by  the  law  of  England,  in  a  time-policy  such  as  this,  no 
special  circumstaneea  being  stated  in  the  declaration,  or  the  plea 
respecting  the  situation  or  employment  of  the  ship,  there  is  not 
an  implied  condition  that  the  ship  should  be  seaworthy  on  the 
day  when  the  policy  ought  to  attach. 

The  other  questions  which  were  debated  at  the  bar,  and  which 
were  propounded  to  Her  Majesty's  Judges,  must  be  open  for  judicial 
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consideration  when  they  arise ;  but  as  your  Lordships  considered 
it  expedient,  for  general  information  and  for  the  advantage  of  the 
commercial  world,  that  opinions  should  be  given  upon  this  very 
important  subject,  although  they  would  not  be  binding,  I  think  it 
right  to  say  that,  after  great  deliberation,  I  agree  with  those  Judges 
who  think  that  in  a  time-policy  there  is  no  implied  condition 
whatever  as  to  seaworthiness.  I  never  for  a  moment  could  concur 
in  the  notion  that  there  was  an  implied  warranty  that  the  ship 
was  seaworthy  when  it  sailed  on  the  voyage  during  which  the 
policy  attached.  To  lay  down  such  a  rule  would,  I  think,  be  a 
very  arbitrary  and  capricious  proceeding,  and  being  wholly  unsanc- 
tioned by  usage  or  by  judicial  authority,  would  be  legislating 
instead  of  declaring  the  law.  I  likewise  think  that  it  would  be 
very  inexpedient  legislation,  as  constant  disputes  would  arise  in 

construing  the  rule ;  for  in  fishing  adventures,  and  where 
[*  423]  ships  are  *  employed  for  years  in  trading  in  distant  regions 

from  port  to  port,  the  instances  in  which  time-policies  are 
chiefly  resorted  to,  there  would  be  infinite  difficulty  in  determining 
what  was  the  commencement  of  the  voyage  during  which  the 
policy  attaches.  There  would  be  a  similar  difficulty  as  to  the 
terminus  ad  qv^em,  in  considering  what  the  voyage  truly  is  for 
which  the  ship  must  be  fit. 

I  have  hesitated  more  upon  the  question  whether,  when  a  time- 
policy  is  effected  upon  an  outward-bound  ship  lying  in  a  British 
port  where  the  owner  resides,  a  condition  of  seaworthiness  is  to  be 
implied.  This  might  be  an  exception  to  the  general  rule  that  in 
time-policies  there  is  no  implied  warranty  of  seaworthiness,  and  it  is 
free  from  some  strong  objections  to  the  condition  of  seaworthiness 
being  implied  where  the  risk  is  to  commence  abroad.  But  in 
addition  to  the  objection  that  as  yet  there  has  been  no  instance  of 
an  implied  condition  of  seaworthiness  in  any  time-policy,  and  that 
the  general  rule  is  against  such  a  condition,  this  would  be  a  gra- 
tuitous and  Judge-made  exception  to  the  rule.  I  think  it  more 
expedient  that  the  rule  should  remain  without  any  exception,  and, 
as  at  present  advised,  I  should  decide  against  the  implied  con- 
dition in  all  cases  of  time-policies.  There  is  a  broad  distinction 
which  may  always  be  observed  between  time-policies  and  voyage- 
policies  ;  but  when  you  come  to  subdivide  time-policies  into  such 
where  the  ship  is  in  a  British  port  and  where  the  ship  is  abroad, 
and  still  more  if  the  residence  of  the  shipowner  is  to  be  inquired 
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into  and  regarded,  there  would  be  a  great  danger  of  confusion 
being  occasioned  by  the  attempted  clswsification.  It  is  most  desira- 
ble that  in  commercial  transactions  there  should  be  plain  rules  to 
go  by,  without  qualification  or  exception.  Marine  insurance  has 
been  found  most  beneficial,  as  hitherto  regulated,  and  I  am 
afraid  of  injuring  *  it  by  new  refinements.  I  should  be  [*  424] 
glad,  therefore,  that  it  should  be  understood,  according  to 
my  present  impression  of  the  law,  that  there  is  in  all  voyage- 
policies,  but  that  there  is  not  in  any  time-policies,  framed  in  the 
usual  terms,  a  condition  of  seaworthiness  implied.  This  rule,  I 
believe,  is  adapted  to  the  great  bulk  of  the  transactions  of  navi- 
gation and  commerce,  and  when  any  case  occurs  to  which  it  is  not 
adapted,  this  may  be  easily  provided  for  by  express  stipulation. 
My  observations  upon  this  last  point  I  offer  with  the  greatest 
diffidence,  after  what  has  fallen  from  my  noble  and  learned  friend, 
for  whose  opinion,  on  all  subjects  within  the  whole  range  of  the 
kw  of  England,  I  entertain  the  most  sincere  respect  I  am  glad 
to  think  that  one  important  question  of  insurance  law  is  now 
finally  settled. 

Judgment  of  the  Exchequer  Chamber  affirmed  with  costs. 
Lords'  Journals,  June  3, 1853. 


Dudgeon  v.  Pembroke. 

.   2  App.  Cas.  284-^00  (s.  c.  46  L.  J.  Ex.  409 ;  36  L.  T.  382 ;  25  W.  R.  499). 

Time-pdliey.  —  Warranty  of  Seaworthiness.  —  Perils  insured  against    [284] 

A  policy  of  msaraoce  was  effected  on  ship  from  the  22nd  of  January,  1872, 
to  the  23rd  of  January,  1873,  both  inclusive.  These  words  were  written  in  on 
a  printed  fonn,  which  also  contained,  in  print,  the  words  at  and  from^  and  f(yr 
ihis  present  voyage,  and  other  similar  words  which  were  commonly  found 
in  the  forms  of  a  Yoyage-policy,  and  which  had  not  been  erased  or  struck 
through. 

Heldf  that  the  policy  was  really  a  time-policy,  and  its  character  was  not 
affected  by  the  printed  words  thus  negligently  left  in  the  form. 

In  a  time-policy  the  law,  in  the  absence  of  special  stipulations  in  the  cx)n- 
tract,  does  not  imply  any  warranty  that  the  vessel  should  be  seaworthy.  Gibson 
T.  Small,  4  H.  L.  C.  353,  supplemented  by  Thompson  y.  Hopper,  6  £1.  &  Bl. 
172,  and  Fatocus  v.  SargfiM,  6  £1.  &  Bl.  192,  declared  to  have  set  at  rest  all 
controversies  on  this  subject. 

If  a  shipowner  knowingly  and  wilfully  sends  his  ship  to  sea  in  an  unseaworthy 
condition,  the  knowledge  and  wilfulness  are  essential  elements  in  the  considera- 
tion of  bis  claim  to  recover. 
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A  time^policy  wha  effeotod  oa  aa  iron  Btei^m^r,  the  Ff<moe»^  of  705  tons  bur- 
den, then  lyiDg  in  the  yard  of  ite  owner,  a  shipwright.  It  had  been  put  under 
repair,  and  it  was  stated  in  evidenoe  that  there  had  not  been  any  stint  placed 
upon  the  repairs,  and  that  the  marine  engineer  who  superintended  the  repairs, 
and  the  workmen  who  executed  them,  believed  them  to  be  completely  satisfao- 
tory.  It  was  expressly  found  that  if  the  ship  waa  unseawoithy,  the  assured  was 
ignorant  of  the  fact  The  ship  went  with  nothing  but  a  deok  cargo  of  iron 
machinery  from  London  to  Gothenburg,  made  more  water  on  the  voyage  than 
could  have  been  expected  from  the  state  of  the  weather,  ceased  to  do  so  on 
getting  into  harbour,  was  examined,  and  its  condition  on  the  voyage  could  not 
be  accounted  fur ;  and  in  a  few  days  afterwards  took  on  board  a  cargo  of  oats 
and  880  tons  of  iron,  and  a  deck  loading  of  timber ;  started  from  Gothenbuig, 
encountered  in  the  open  sea  very  bad  weather  which  put  out  the  fires,  ran  for  the 
port  of  Hull,  could  not  make  the  port,  ran  ashore^  and  after  soma  time  was 
broken  up  and  became  a  tutal  wreck. 

Hdd^  that  these  facts  showed  a  loss  by  perils  insured  against,  —  the  perils 
of  the  sea,  —  and  that  the  assured  was  entitled  to  recover  as  for  a  total 
loss. 

A  loss  caused  immediately  by  perils  of  the  sea  is  within  the  policy,  though  it 
might  not  have  occurred  but  for  the  concurrent  action  of  some  oUier  cause  which 
is  not  within  the  policy. 

In  this  case  an  action  had  been  brought  upon  a  policy  of  insur- 
ance on  the  iron  steamer  Frances.    The  policy  was  effected 
[*  285]  for  the  *  sum  of  £5800  on  ship  valued  at  £8000  and  ma- 
chinery at  £4000.     The  policy  stated  that  the  assured 
"  caused  themselves  to  be  insured,  lost  or  not  lost,  at  and  from 
,  for  and  during  the  space  of  twelve  calendar  months, 
Qommencing  on  the  24th  of  January,  1872,  and  ending  on  the 
23rd  of  January,  1873,  both  days  inclusive,  in  port  and  at  sea,  in 
dock  and  on  way,  at  all  times,  in  all  places,  and  on  all  occasions 
and  services,  .  .  .  upon  any  kind  of  goods  and  merchandises,  and 
also  upon  the  body,  tackle,  &c.,  of  and  in  the  good  ship  or  vessel 
called  the   FrancM  (S.)  whereof  is  master  for  this  present  voyage 
,  or  whosoever  else  shall  go,  &c.,  beginning  the  adventure 
upon  the  said  goods  and  merchandises  from  the  loading  thereof 
aboard  the  said  ship  as  above,  &c.,  .  .  ,  and  further  until  the  said 
ship  shall  be  arrived  at  as  above,  until  she  hath  moored 

at  anchor  twenty^four  hours  in  good  safety,  and  upon  the  goods 
and  merchandises  until  the  same  be  there  discharged.  .  .  .  Touch- 
ing the  adventures  and  perils  which  we,  the  assurers,  are  contented 
to  bear,  and  do  take  upon  us  in  this  present  voyage,  they  are  of  the 
seas,  &c.,  and  of  all  other  perils,  losses,  and  misfortunes  that  shall 
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come  to  the  hurt,  ioo.,  of  the  goods  and  merohaadiees  and  ship, 
&C.,  or  any  part  thereof."^ 

The  Franee$  was  an  iron  screw  steamer  of  705  tons  burden, 
whiah  had  been  built  at  Amsterdam,  in  1858,  and  launched  in 
1859,  for  Spanish  owners  (under  the  name  of  the  Paris),  and  was 
stated  to  have  been  originally  constructed  of  good  iron.  It  was 
proved  to  have  been  lying  in  1867-1868  in  the  harbour  of  Cadiz, 
unemployed,  for  about  eighteen  months*  The  plaintiff  was  a 
shipwright  at  Millwall,  and  in  1871  the  Parig,  then  lyinj;  at  Birk- 
enhead and  being  offered  for  sale,  he  contracted  with  the  Spanish 
owners  to  build  them  a  new  vessel  and  to  take  their  vessel  in  part 
payment.  The  vessel  was,  for  the  purpose  of  this  arrangement, 
valued  at  £4000.  It  was  then,  as  its  boilers  were  not  in  good 
condition,  towed  round  to  Millwall.  At  the  time  when  this  trans-' 
action  took  place  the  plaintiff  was  the  owner  of  two  steamers 
plying  between  London  and  Gothenburg  for  goods  and  pas- 
sengers, but  one  of  them  broke  down,  and  the  appellant  *  re-  [*  386] 
solved  to  repair  the  Paris,  and  run  it  on -the  Grothenburg 
line.  Its  name  was  then  changed  to  the  Prances.  He  accordingly 
put  the  vessel  into  a  dry-dock  at  Millwall,  where  it  underwent  all 
the  repairs  that  were  deemed  to  be  required ;  and  in  the  evidence 
given  at  the  trial  it  was  stated  that  there  was  no  stint  whatever 
as  to  the  amount  of  the  repairs,  and  that  the  workmen,  and  the 
marine  surveyor  and  engineer,  believed  that  the  ship  was  made 
seaworthy.  Before  the  IVances  left  London,  a  surveyor  from  the 
Board  of  Trade  surveyed  the  outside  of  the  ship,  but  for  want  of 
time  did  not  survey  the  inside  of  it,  and  therefore  it  did  not  ob- 
tain a  passenger  certificate.  It  sailed  for  Gothenburg  on  the  3rd 
qf  February,  1872,  without  one  passenger.  It  had  then  some 
machinery  on  deck,  but  no  other  caj^o,  and  was  stated  to  be, 
consequently,  somewhat  crank.  On  its  voyage  more  water  was 
observed  in  it  than  could  be  accounted  for  by  the  state  of  the 
weather,  but  it  arrived  safely  at  Gothenburg  on  the  7th  of  Febru- 
ary, and  on  getting  into  harbour  the  leakage  ceased.  On  exam- 
ination there  by  carpenters,  no  cause  for  making  so  much  water 
during  the  voyage  could  be  discovered.  On  the  11th  of  February 
tJie  Frarum,  having  taken  on  board  a  cargo  of  oats  and  180  tons 

*  The   words  printed  in   italic^  were    the  policy  bore  the  character  of  a  voyage- 
thoM  referred  to  in  the  Exchequer  Cham-    policy. 
ber  by  Lord  Coleridgb,  as  showing  that 
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of  iron,  together  with  a  deck  cargo  of  deals,  left  Gothenburg  for 
London.  On  the  morning  of  the  12th  of  February,  the  ship  being 
then  in  the  open  sea,  the  wind  .became  very  strong  with  a  heavy 
rolling  sea,  and  the  ship  laboured  much,  and  a  sail  was  put  over 
the  stokehole  to  prevent  the  sea  from  getting  into  the  fires. 
The  precaution  did  not  answer;  and  in  sixteen  hours  the  fires 
were  put  out  Some  of  the  wood  forming  the  deck  cargo  was 
used  for  relighting  the  fires,  and  some  was  thrown  or  was  washed 
overboard.  After  about  twelve  hours  pumping,  the  pumps  got 
choked  with  the  oats,  and  all  hands  were  employed  in  baling  the 
ship.  Evidence  was  given,  which  did  not  appear  to  be  denied,  to 
show  that  the  screw  tunnel  was  not  in  proper  order,  and  that  if 
it  had  been,  the  pumps  could  not  have  got  choked  as  they  did. 
On  the  night  of  the  14th  of  February  endeavours  were  made  to 
get  the  ship  into  Hull,  but  being  waterlogged  it  did  not  readily 
answer  the  helm,  and  went  ashore  under  Didlington  Heights, 
upon  the  coast  of  Yorkshire,  and  finally  went  to  pieces. 

This  action  was  then  brought.  The  declaration  con- 
[*  287]  tained  a  ^  count  on  the  policy  as  for  a  total  loss  and  the 
common  money  counts.  To  the  first  count  the  defendant 
pleaded :  1.  Denial  of  the  insurance.  2.  Denial  of  the  plain- 
tiffs interest.  3.  Denial  of  the  loss  by  perils  insured  against. 
4.  Misrepresentation.  5.  Concealment.  6.  That  after  the  mak- 
ing of  the  policy  the  plain tifif,  well  knowing  that  the  ship  was 
unseaworthy,  and  without  any  justifiable  cause,  sent  it  to  sea  in 
such  unseaworthy  condition,  and  that  the  loss  was  occasioned 
thereby.  7.  That  the  voyage  was  illegal  by  reason  of  the  ship 
having  sailed  with  passengers  without  a  passengers'  certificate, 
and  that  the  policy  was  effected  to  cover  the  illegal  voyage.  As 
to  the  money  counts,  never  indebted.     Issue  on  all  the  pleas. 

The  cause  was  tried  before  Mr.  Justice  Blackburn  and  a  special 
jury  at  the  London  sittings  after  Trinity  Term,  1873,  when  the 
learned  Judge  left  seven  questions  to  the  jury,  which,  and  the 
answers,  were  the  following:  1.  Was  the  broker's  representation 
at  the  time  of  making  the  insurance  correct  ?  —  Yes.  2.  Was  it 
represented  that  the  vessel  was  to  carry  passengers,  and  there- 
fore that  it  had  been  surveyed  by  the  Board  of  Trade  ?  —  No. 
3.  Was  there  concealment  of  any  matter  materially  affecting  the 
insurance?  —  No.  4.  Was  the  fact  that  the  ship  had  not  been 
surveyed  for  carrying   passengers   material? — No.     5.  Was   the 
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vessel  seaworthy  when  it  started? — The  jurymen  could  not 
agree.  6.  If  not,  was  that  known  to  the  plaintiflf?  —  No.  7. 
Was  that  unseaworthiness  the  cause  of  the  loss?  —  The  jury- 
men could  Qot  agree.  The  learned  Judge  directed  the  verdict  to 
be  entered  for  the  plaintiff,  with  leave  to  move.  A  rule  was  ob- 
tained to  set  aside  the  verdict  on  the  sixth  plea,  on  the  ground 
that  the  findings  of  the  jury  did  not  warrant  the  entry  of  the 
verdict,  and  that  as  to  the  third  plea  there  was  no  finding  to  war- 
rant the  entry  of  such  verdict.  The  rule  also  called  on  the  plain- 
tiff to  show  cause  why  a  verdict  should  not  be  entered  for  the 
defendant,  or  a  new  trial  be  granted,  on  the  ground  that  the  find- 
ings were  against  the  weight  of  evidence,  and  were  inconsistent 
and  incomplete.  On  the  6th  of  July,  1874,  the  Court  of  Queen's 
Bench  gave  judgment  discharging  the  rule.     (L.  K.  9  Q.  B.  581.) 

This  decision  was,  on  appeal,  reversed  in  the  Exchequer 
Chamber,  *  the  majority  of  the  Judges  there  being  of  opin-  [*  288] 
ion  that  the  answers  given  upon  the  third  and  sixth  issues 
did  not  properly  dispose  of  the  case,  and  that  therefore  there 
ought  to  be  a  new  trial.    (1  Q.  B.  D.  96.)    This  appeal  was  then 
brought 

Mr.  Mil  ward,  Q.  C,  and  Mr.  A.  L.  Smith,  for  the  appellant :  — 

"When  the  principle  of  law  that  ought  to  govern  this  case  is 
properly  considered,  there  can  be  no  doubt  that  all  the  issues 
were  disposed  of,  and  that  the  verdict  was  rightly  entered  for  the 
plaintiff. 

There  is  no  warranty  of  seaworthiness  in  a  time-policy  on  ship. 
In  a  voyage-policy  it  is  otherwise.  This  was  a  time-policy,  and 
certain  expressions  used  in  it,  though  relied  on  in  the  judgment 
of  Lord  Coleridge  in  the  Exchequer  Chamber  as  altering  its 
character,  had  no  such  effect. 

The  question  has  really  been  decided  by  the  case  of  Thompson 
V.  Hopper,  6  El.  &  Bl.  172,  which  followed  the  decision  of  this 
House  in  Oibson  v.  Small,  4  H.  L.  C.  353  (p.  86,  ante).  Favjcus  v. 
Sarsfield,  6  El.  &  Bl.  192,  and  Jenkins  v.  Heycock,  8  Moo.  P.  C. 
351,  proceeded  on  the  same  principle. 

By  these  authorities  the  law  may  be  considered  as  definitely 
settled.  The  only  diflSculty  that  could  exist  arose  from  the  appli- 
cability to  the  particular  findings  here  of  the  principle  involved 
in  those  decisions.  The  jurors  could  not  agree  whether  at  the 
time  of  effecting  the  policy  the  ship  was  or  was  not  seaworthy, 
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nor  could  they  agree  whether  unseaworthinesd  was  the  cause  of 
the  loss.  But  this  was  a  time^policy,  and  it  became  immaterial 
to  consider  these  questions,  for  a  time-policy  involved  no  war- 
ranty of  seaworthiness*  Going  out  of  the  policy,  and  referring 
only  to  the  general  question  whether  the  plaintiff  had  sent  the 
ship  to  sea  knowing  that  it  was  not  seaworthy,  so  that  he  might 
be  said  to  have  occasioned  his  own  loss,  the  jurymen  answered 
distinctly  that  if  the  vessel  was  unseaworthy,  which  they  could 
not  agree  to  find,  at  all  events  he  did  not  know  of  its  being  so. 
The  material  facts  were  therefore  found  in  favour  of  the  plain- 
tiflf,  and  consequently  the  verdict  was  properly  entered  in  his 

favour. 
[*  289]  *  Even  if,  independently  of  the  rule  of  law  as  to  a  time* 
policy,  the  owner  of  a  ship  was  bound  to  send  it  to  sea  in 
a  state  fit  to  encounter  the  ordinary  dangers  of  a  voyage,  it  was 
clear  that  he  had  done  so  here.  The  evidence  showed  that 
proper  repairs  had  been  ordered  and  executed,  and  the  vessel 
made  the  voyage  to  Gothenburg  in  safety,  and  there  could  be  no 
doubt  that  it  was  stress  of  weather  and  the  perils  of  the  sea  that 
made  it  run  ashore  on  its  return  voyage. 

The  Cases  relied  on  by  the  other  side  in  the  Court  below  (1  Q. 
£.  D,  96),  where  the  obligation  of  sending  a  ship  to  sea  in  a  sea- 
worthy condition  was  insisted  on,  were  those  of  voyage-policies, 
which  had  nothing  to  do  with  the  present  case.  Douglas  v. 
Scougall,  4  Dow,  269  (16  K.  R  69),  was  the  case  of  a  voyage- 
policy,  and  the  observations  there  made  by  Lord  EldoiI  (4  Dow, 
at  p.  276)  were  strictly  confined  to  the  case  which  he  was  then 
considering.  The  facts  here  showed  that  the  loss  was  one  which 
arose  immediately  from  the  perils  of  the  sea,  and  would  have 
been  sufficient  to  fix  liability  on  the  defendant  even  if  this  had 
been  a  voyage-policy*  Walker  v.  Maitland,  5  B.  &  Aid.  171  (24 
B.  K.  820);  lonidee  v.  Universal  Marine  Assurance,  14  C.  B. 
(N.  8.)  259,  82  L.  J.  C.  P.  170;  Bondrett  v.  ffentigg,  Holt  N.  P. 
149  (17  B.  B.  625) ;  Montoya  v.  The  London  Assurance  Company, 
6  Ex.  451. 

Mr.  C.  P.  Butt,  Q.  C.  (Mr.  Cohen,  Q.  C,  was  with  him),  for  the 
respondent :  — 

Whatever  difficulty  exists  in  this  case  as  to  the  entry  of  the 
verdict,  has  arisen  from  the  answer  of  the  jurors  to  the  latter 
part  of  the  sixth   question.    But    that  really  was   immateriaL 
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The  plea  on  which  it  was  foundod  was  quite  sufficient  to  defeat 
the  claim  of  the  plaintiif,  without  reference  to  that  part  of  it 
which  declared  his  knowledge  of  the  unseaworthiness  of  the  ves- 
sel If  the  ship  was  unseaworthy  and  the  plaintiff  sent  it  to  sea 
in  that  conditioni  and  the  loss  was  occasioned  thereby,  the  plea 
was  a  good  answer  to  the  action ;  the  averment  of  the  Bcimter  was 
unnecessary.  If  the  ship  went  to  sea  without  being  fit  to  encoun- 
ter the  ordinary  risks  of  going  to  sea,  not  the  extraordinary 
risks  of  storms,  for  the  *  consequences  of  which  the  insurer  [*  290] 
alone  made  himself  answerable,  the  assured  could  not 
recover.  A  policy  of  insurance  was  only  a  contract  of  indemnity 
against  risks  which  could  not  be  foreseen,  or  by  ordinary  care  be  pro- 
vided against  If  a  vessel  could  not  sail  over  a  smooth  sea  without 
making  water  at  such  a  rate  as  to  threaten  danger,  such  a  vessel 
was  not  fit  to  be  sent  to  sea,  and  was  not  a  proper  subject  of 
insurance.  It  was  not  necessary  to  aver  that  the  vessel  was  wil- 
fully sent  to  sea  in  such  a  condition.  Such  an  averment  might 
be  necessary  to  bring  a  man  within  the  p3nal  provisions  of  the 
11th  section  of  the  34  &  35  Vict,  c.  110,  but  it  was  not  necessary 
for  the  purpose  of  answering  a  claim  upon  a  policy  of  insurance. 
It  was  not,  therefore,  necessary  to  put  to  the  jury  the  question  of 
knowledge,  and  the  finding  that  if  the  vessel  was  unseaworthy 
the  plaintiff  was  ignorant  of  it,  did  not  affect  the  case.  The  real 
questions  for  the  jury  were,  Was  the  vessel  unseaworthy  ?  and,  if 
SO)  was  that  unseaworthiness  the  cause  of  the.  loss  ?  On  those 
questions,  which  were  fairly  raised  by  the  third  and  the  sixth 
pleas,  the  jurymen  had  been  unable  to  agree.  No  verdict,  there- 
fore, was  given  upon  them,  and  consequently  there  was  no  verdict 
to  justify  the  entry  of  judgment  The  absence  of  any  finding 
could  not  justify  the  entry  of  a  judgment  as  on  a  finding  for  the 
plaintiff.  Upon  this  point  the  case  of  Thompson  v.  Hopper,  6  £1. 
&  Bl.  172,  was  really  a  case  in  favour  of  the  defendant,  for  it 
showed  that  the  fact  of  sending  a  ship  to  sea  in  an  improper  state 
—  in  other  words,  in  a  condition  not  fit  to  encounter  ordinary  sea 
risks  —  was  a  good  answer  to  a  claim  by  the  assured,  if  it  appeared 
that  by  reason  of  the  premises  the  ship  was  wrecked.  That  was 
shown  here  by  the  plea,  and  that  plea  was  really  made  out  by  the 
evidence,  and  ought  so  to  have  been  found  by  the  jury ;  and  the 
want  of  a  finding  on  that  matter  was  good  ground  for  a  new  trial. 
And  the  case  of  Fawv^  v.  SarsJUld,  6  £1.  &  Bl.  192,  established 
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even  more  strongly  the  same  proposition.  That  wm  a  time-policy, 
and  it  was  there  held  that  a  ship  sent  to  sea  not  fit  to  perform 
the  particular  voyage,  and  which  was  therefore,  without  encoun- 
tering any  but  the  ordinary  risks  of  navigation,  compelled  to  put 
into  port  for  repair,  was  not  to  be  treated  as  a  vessel  the  repairs 
of  which  were  to  be  thrown  on  the  underwriter.  And 
[*  291]  that  was  held  though  it  was  *  found  as  a  fact,  by  the  arbi- 
trator, that  the  owner  did  not  know  that  such  was  the 
state  of  the  vessel  when  he  sent  it  to  sea.  The  principle  was 
adopted  in  Merchants'  Trading  Company  v.  Universal  Marine 
Assurance  Company,  2  Mar.  Cas.  431.  The  allegation  of  knowl- 
edge, therefore,  in  the  sixth  plea  was  immaterial,  and  ought  not 
to  have  been  left  to  the  jury  ;  but  the  other  part  of  the  plea  was 
most  material,  and  not  having  been  answered  in  one  way  or  the 
other  by  the  jury,  must  be  made  the  subject  of  another  inquiry. 

Then  as  to  the  supposed  rule  that  there  was  not,  in  the  case  of 
a  time-policy,  an  implied  warranty  of  seaworthiness.  No  case 
had  yet  laid  down  any  such  rule.  The  case  of  Gibson  v.  Small, 
4  H.  L.  C.  353  (p.  86,  ante),  did  not  decide  the  question  one  way 
or  the  other.  It  really  only  settled  that,  under  such  circum- 
stances as  existed  there,  no  warranty  of  seaworthiness  could  be 
implied.  But  the  vessel  there  was  in  a  distant  part  of  the  world 
at  the  moment  the  policy  was  executed.  Here,  on  the  contrary, 
when  the  policy  was  entered  into  the  ship  was  in  the  shipyard 
of  the  plaintifif  himself,  and  he  had  the  amplest  means  of  know- 
ing whether  the  vessel  was  seaworthy  or  not.  The  exemption 
from  warranty  of  seaworthiness  in  a  time-policy  might  well  apply 
to  a  policy  effected  in  England  when  the  ship  was  in  a  distant 
port,  but  could  not  properly  be  applied  when  the  vessel  was  in  the 
port  where  the  owner  resided,  —  nay  more,  in  his  own  dockyard. 
And  to  hold  that,  under  such  circumstances,  a  warranty  of  sea- 
worthiness was  implied,  would  not  entail  the  consequences  ad- 
verted to  in  some  of  the  judgments  in  the  Court  below,  but  would 
be  of  advantage  in  preventing  negligence  and  even  fraud  in  such 
cases;  and  such  was  the  opinion  of  Lord  Eldon  in  Douglas  v. 
Scougall,  4  Dow,  at  p.  276,  and  his  observation  in  Wilkie  v.  Oeddes, 
3  Dow,  at  p.  59,  that  in  every  contract  of  insurance  there  was  an 
implied  warranty  of  seaworthiness  at  the  commencement  of  the 
voyage,  though  made  in  the  case  of  a  voyage-policy,  was  not 
intended  to   be  restricted  to  voyage-policies   alone.    And   Lord 


B.  C.  VOL.  XIV.]   SECT.  VI. — CONSTRUCTION, — (2)  WARRANTIES,  ETC.   113 
Vo.  M. — BndfBon  t.  PimbzolWy  S  App.  Gas.  891-388« 

Redesdalb  there  expressly  adopted  those  observations.  It  is 
plain  that  Lord  St.  Leonards,  while  admitting,  in  Oibson  v.  Small, 
4  H.  L.  C,  at  p.  417  (p.  100,  ante),  that  a  warranty  of  sea- 
worthiness was  not  implied  in  a  time-policy  *  effected  while  [*  292] 
the  vessel  was  at  sea,  thought  that  it  ought  to  be  implied 
while  the  vessel  was  in  a  place  where  its  condition  was  known  to 
the  assured.  And  Lord  Campbell  himself  in  that  very  case,  4 
H.  L.  C,  at  423  (p.  104,  ante^,  showed  an  inclination  towards  the 
same  opinion. 

The  cases  of  Bondrett  v.  Heniigg,  Holt's  N.  P.  149  (17  E.  E. 
625),  and  Montoya  v.  The  London  Assurance  Company,  6  Ex.  451, 
showed,  no  doubt,  that  when  the  sea  had  utterly  disabled  the  ves- 
sel, the  injuries  that  afterwards  happened  to  the  goods,  the  sub- 
ject of  insurance,  might  be  treated  as  losses  occasioned  by  the 
perils  of  the  sea ;  but  here  the  question  related  to  what  was  the 
cause  by  which  the  vessel  had  been  so  disabled.  That  question 
was,  whether. any  injury  would  have  occurred  to  the  Frances  from 
perils  of  the  sea,  if  the  vessel  had  been  in  a  state  fit  to  encoun- 
ter ordinary  sea  risks. 

The  real  substantive  questions  for  the  jury  were  whether  the 
vessel  was  in  a  fit  state  to  be  sent  to  sea,  and  whether  the  loss 
had  not  arisen  from  its  unfitness ;  and  these  questions  not  being 
answered,  the  Court  below  had  done  rightly  in  directing  a  new  trial. 

Mr.  A.  L.  Smith,  in  reply :  — 

There  was  no  warranty  of  seaworthiness  in  a  time-policy,  and 
the  question  of  unfitness  to  go  to  sea  could  only  arise  where  there 
existed  knowledge  of  unfitness,  or  fraud  was  imputed.  Here  the 
existence  of  knowledge  was  distinctly  negatived  by  the  finding. 

Lord  Penzance  :  — 

In  this  case,  my  Lords,  the  action  was  brought  by  the  appel- 
lant upon  a  policy  of  insurance  by  which  the  steamship  Frances 
was  insured  for  a  year  for  the  sum  of  £5800,  the  ship  being  val- 
ued at  £8000,  and  the  machinery  at  ^£4000.  Several  pleas  were 
pleaded  by  the  underwriter,  the  present  respondent.  The  cause 
was  tried,  and  several  questions  were  eventually  put  to  the  jury 
by  the  learned  Judge,  who,  upon  the  answers  of  the  jury,  directed 
the  verdict  to  be  entered  for  the  plaintiff.  A  rule  was  obtained 
to  set  aside  this  verdict  for  a  new  trial,  or  to  enter  the  verdict 
for  the  defendant  on  the  third  plea.  This  rule  was  dis- 
charged *  after  argument  by  the  Court  of  Queen!s  Bench,  [*  293] 
VOL.  xrv. — 8 
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and  an  appeal  was  then  had  to  the  Court  of  Exchequer  Chamber 
upon  a  special  case  stated  by  the  parties.  The  result  of  this  appeal 
was,  that  the  judgment  of  the  Queen's  Bench  was  reversed  and  a 
new  trial  granted.  It  is  against  this  reversal  that  the  appellant 
has  appealed  to  your  Lordships'  House ;  and  the  questions  raised 
in  the  case,  though  not  numerous,  are  of  extreme  importance  in 
the  administration  of  the  law  of  marine  insurance. 

My  Lords,  the  policy  in  this  case  is  a  time  and  not  a  voyage 
policy,  and  not  only  so,  but  an  ordinary  time-policy.  There  can 
I  apprehend,  be  no  doubt  upon  that  point.  It  has  been  suggested 
that  by  reason  of  the  policy  having  been  drawn  up  on  a  printed 
form,  the  printed  terms  of  which  are  applicable  to  a  voyage,  and 
also  to  goods  as  well  as  to  the  ship,  the  policy  is  something  less, 
or  something  more,  than  a  time-policy.  But  the  practice  of  mer- 
cantile men  of  writing  into  their  printed  forms  the  particular 
terms  by  which  they  desire  to  describe  and  limit  the  risk  intended 
to  be  insured  against,  without  striking  out  the  printed  words 
which  may  be  applicable  to  a  larger  or  different  contract*  is  too 
well  known,  and  has  been  too  constantly  recognised  in  Courts  of 
law,  to  permit  of  any  such  conclusion. 

The  policy,  then,  being  a  time-policy,  the  first  question  raised 
for  your  Lordships'  determination  is,  whether  the  law  implies  in 
such  a  contract  any  warranty  that  the  vessel  should  be  seaworthy 
at  any  period  of  the  risk,  and  if  so,  at  what  period  or  periods. 

My  Lords,  this  is  iio  new  question.  It  was  raised  in  the  case  of 
Oibsan  v.  Small,  4  H.  L.  C.  353  (p.  86,  anU),  which  was  deter- 
mmed  by  your  Lordships'  House  in  the  year  1854,  and  has  been 
the  subject  of  more  than  one  subsequent  decision.  I  do  not  pro- 
pose  to  trouble  your  Lordships  by  reviewing  the  arguments  on  this 
question,  because  I  consider  that  the  case  of  Gibson  v.  Small,  sup- 
plemented as  it  was  by  the  two  cases  of  Thompson  v.  Hopper ,  6  £L 
&  Bl.  172,  and  Fawcus  v.  Sarsfield,  6  El.  &  BL  192,  must  be  con- 
sidered to  have  set  at  rest  the  controversies  on  this  subject,  and  to 
have  finally  decided  that  the  law  does  not,  in  the  absence  of  special 
stipulations  in  the  contract,  infer  in  the  case  of  a  time- 
[•  294]  policy  any  warranty  that  the  vessel  at  *  any  particular 
time  shall  have  been  seaworthy.  In  pronouncing  the 
judgment  of  the  majority  of  the  Court  in  the  latter  case,  Lord 
Campbell  said,  "  For  the  reasons  which  I  gave  in  the  case  of  Gibsov^ 
V.  Smalls  and  which  I  have  given  in  the  case  of   TJwmpson  v. 
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ifopper,  I  think  there  is  no  implied  warranty  of  seaworthiness  in 
any  time-policy." 

From  that  time,  upwards  of  twenty  years  ago,  to  the  present, 
these  decisions  have  heen  acted  upon  and  submitted  to,  and 
thousands  of  time-policies  have  been  effected  and  millions  in  losses 
adjusted  under  them;  and  whatever  may  be  argued  as  to  the 
soundness  of  the  conclusions  then  arrived  at,  or  however  desirable 
it  may  be,  as  a  matter  of  public  policy  and  concern,  that  some 
such  obligation  of  keeping  his  vessel,  as  far  as  it  is  within  bis 
power,  seaworthy,  should  be  cast  on  a  shipowner,  the  law  must,  I 
submit  to  your  Lordships,  be  considered  as  settled  by  these  deci* 
slons,  and  any  change  made  in  it  must  be  by  legislative  authority 
-alone. 

It  was  next  contended  that  the  vessel  in  this  case  was  not  lost 
by  ''perils  of  the  sea,"  and  that  some  question  ought  to  have 
been  put  to  the  jury  by  the  learned  Judge  upon  this  subject 
The  circumstances  of  the  vessel's  loss  are  detailed  in  the  special 
case.  It  is  only  necessary  to  quote  a  few  sentences  of  it :  "  The 
Frances  laboured  heavily,  and  began  to  make  water  to  such  an 
extent  that  in  sixteen  hours  the  fires  wetis  extinguished.  A 
portion  of  the  deals  which  formed  the  deck  cargo  was  used  for 
relighting  the  fires,  and  the  rest  was  thrown  or  washed  overboard. 
After  about  twelve  hours  pumping  the  pumps  got  choked  with  the 
oats,  and  all  hands  had  to  be  employed  in  bailing  the  ship.**  There 
was  evidence  given  by  the  defendants  that  had  the  screw  tunnel 
been  in  proper  order,  the  pumps  would  not  have  got  choked  as 
they  did.  "  On  the  night  of  the  14th  of  February  those  on  board 
the  Frances,  having  sighted  the  Spurn  Lights,  endeavoured  to 
get  her  into  Hull ;  the  ship  at  the  time  being  waterlogged,  did 
not  readily  answer  her  helm.  Partly  from  this,  and  partly  from 
the  thickness  of  the  weather,  which  at  the  time  was  very  dense,  on 
the  following  morning,  at  about  5  a.  m.,  the  ship  having  been  in  a 
state  of  distress  since  the  morning  of  the  12th  of  February, 
went  *  ashore  tmder  Didlington  Heights,  upon  the  coast  of  [•  295] 
Yorkshire.  One  of  the  boats  was  swamped,  but  the  crew 
were  all  saved  by  a  smack.  Part  of  the  cargo  was  afterwards 
saved ;  but  the  vessel  could  not  be  got  off,  and  subsequently  broke 
in  two,  and,  finally,  after  some  months,  went  completely  to  pieces.'* 

These  facts  require  no  argument  If  ever  a  vessel  was  "  lost  by 
perils  of  the  sea,"  understanding  those  words  in  the  sense  which 
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the  Courts  of  this  country  have  uniformly  ascribed  to  them,  this 
vessel  undoubtedly  was  so ;  and  the  real  question  intended  to  be 
raised,  therefore,  is,  whether  a  vessel  not  strong  enough  to  resist 
the  perils  of  the  sea  (in  another  word,  unseaworthy)  can  be  prop- 
erly said  to  be  "  lost  by  perils  of  the  sea,"  when  it  is  clear  that  by 
the  force  of  the  winds  and  waves  it  went  ashore,  and  finally  "  broke 
up  and  went  to  pieces."  The  question,  therefore,  is  one  of  law  and 
not  of  fact,  and  the  learned  Judge  was  quite  justified  in  enter- 
ing the  verdict  as  he  did,  without  asking  the  jury  any  further 
question  as  to  the  loss,  about  which  there  was  no  fact  in  dispute, 
subject  to  determination  of  the  question  of  law  so  raised. 

In  discussing  such  a  question  it  must  be  assumed  (as  it  was 
admitted  by  the  appellant  that  it  should  be,  for  the  sake  of  argu- 
ment) that  the  vessel  was  not  seaworthy,  and  that  its  want  of  sea- 
worthiness caused  it  to  be  unable  to  encounter  successfully  the 
perils  of  the  sea,  and  so  to  perish.  The  question,  therefore,  is  in 
substance  the  same  as  that  raised  by  the  sixth  plea,  or  rather  so 
much  of  it  as  the  jury  found  to  be  proved;  namely,  that  the 
vessel  "  sailed  from  London  in  a  wholly  unseaworthy  condition  in 
the  voyage  on  which  she  was  lost,"  and  that  the  ship  "  was  lost,  as 
alleged,  by  reason  of  such  unseaworthiness."  For  this  plea  must 
be  understood  to  mean,  not  that  the  vessel  did  not  perish  im- 
mediately by  the  action  of  the  winds  and  waves  (if  it  did,  it  was 
certainly  not  sustained  by  the  facts),  but  that  the  loss  by  these 
perils  of  the  sea  was  brought  about  by  the  vessel's  unsea- 
worthiness. 

It  will  at  once  occur  to  your  Lordships,  upon  the  raising  of  such 
a  question,  that  it  applies  as  much  and  as  fully  to  a  voyage-policy 
as  to  a  time-policy.  If  a  loss  proximately  caused  by  the  sea,  but 
more  remotely  and  substantially  brought  about  by  the  con- 
[*  296]  dition  *  of  the  ship,  is  a  loss  for  which  the  underwriters 
are  not  liable,  then  quite  independently  of  the  warranty 
of  seaworthiness,  which  applies  only  to  the  commencement  of 
the  risk  (in  its  several  "gradations,"  as  Mr.  Justice  Erle  in 
Thompson  v.  Hopper,  6  El.  &  Bl.  172,  at  p.  181,  called  them),  the 
underwriters  would  be  at  liberty  in  every  case  of  a  voyage-policy 
to  raise  and  litigate  the  question  whether,  at  the  time  the  loss  hap- 
pened, the  vessel  was,  by  reason  of  any  insufficiency  at  the  time  of 
last  leaving  a  port  where  it  might  have  been  repaired,  unable  to 
meet  the  perils  of  the  sea,  and  was  lost  by  reason  of  that  inability. 
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If  such  be  the  law,  my  Lords,  the  underwriters  have  been 
signally  supine  in  availing  themselves  of  it.  For  there  is  no  case 
that  I  am  aware  of,  except  those  to  which  I  have  referred,  in 
which  anything  like  such  a  defence  as  this  has  been  set  up.  The 
materials  for  such  a  defence  must  have  existed  in  countless 
instances,  and  yet  there  is  no  trace  of  it  in  any  case  which  has 
been  brought  to  your  Lordships'  notice,  still  less  any  decision 
upholding  such  a  doctrine. 

The  case  of  Fawcvs  v.  Sarsfidd,  6  El.  &  BL  192,  was  relied 
upon  at  the  bar,  but  that  was  a  case  of  partial  loss,  in  which  the 
question  was  whether  the  underwriters  were  liable  for  certain 
repairs,  and  the  Court  held  that  the  arbitrator  had  found  "  that 
the  necessity  for  repairs  did  not  arise  from  any  peril  insured 
against,  but  from  the  vice  of  the  subject  of  insurance." 

In  the  total  absence,  then,  of  all  authority,  and  in  the  fact  that 
this  defence  is  a  new  one,  I  find  sufficient  reason  for  advising  your 
Lordships  not,  now  for  the  first  time,  to  sanction  a  doctrine  which 
would  entirely  alter  the  hitherto  accepted  obligations  between 
imderwriter  and  assured. 

It  was  said  by  one  of  the  learned  Judges  in  the  Exchequer 
Chamber  that ''  the  unseaworthiness  of  the  ship  at  the  commence- 
ment of  the  voyage,  which  really  causes  the  loss,  is  a  fact,  the  conse- 
quences of  which  are  imputable  to  the  assured,  and  were  to  be 
borne  by  him,  and  not  the  underwriters."  But  the  question,  as  it 
seems  to  me,  is  not  what  losses  ought  in  the  abstract  to  be  borne 
by  the  assured  as  being  "  imputable  "  to  him  or  his  agents  on  the 
one  hand,  or  by  the  underwriters  as  being  caused  by  the  elements  on 
the  other  hand,  but  what  losses  they  have  mutually  agreed 
*  should  be  borne  by  the  underwriters  in  return  for  the  pre-  [*  297] 
mium  they  have  received.  These  losses  are  in  the  contract 
of  insurance,  amongst  others,  declared  to  be  all  "  losses  by  perils  of 
the  sea."  A  long  course  of  decisions  in  the  Courts  of  this  country 
has  established  that  causa  proxima  et  non  remota  spectatur  is  the 
maxim  by  which  these  contracts  of  insurance  are  to  be  construed, 
and  that  any  loss  caused  immediately  by  the  perils  of  the  sea  is 
within  the  policy,  though  it  would  not  have  occurred  but  for  the 
concurrent  action  of  some  other  cause  which  is  not  within  it. 

It  is,  I  conceive,  far  too  late  for  your  Lordships  now  to  question 
this  construction  of  the  underwriters'  obligations,  if,  indeed,  you 
were  disposed  to  do  so. 
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The  only  ei^ceptiou  which  has  hitherto  been  established  to  the 
uuderwritera*  liability,  thus  construed,  is  to  be  found  in  the  case  of 
Thompson  v.  Hopper,  6  El.  &  Bl.  172,  where  it  was  alleged  that 
the  shipowner  himself  knowingly  and  wilfully  sent  the  ship  to  sea 
in  an  unsea worthy  state,  and  that  she  was  lost  in  consequence. 

It  is  only  necessary  to  observe  upon  that  case  that  the  knowl* 
edge  and  wilful  misconduct  of  the  assured  himself  was  an  essen* 
tial  element  in  the  decision  arrived  at,  —  there  is  no  case  that 
warrants  your  Lordships  in  going  further,  — and  on  the  other  hand 
it  is  easy  to  see  that  the  arguments  employed  in  this  case,  if  sane* 
tioned  by  judicial  decision,  would  result  in  relieving  the  under- 
writers from  many  other  losses  to  which  they  have  hitherto  been 
held  liable.  For  instance,  the  assured  has  hitherto  always  been 
held  protected  from  loss  through  the  perils  insured  against,  though 
that  loss  was  brought  about  through  the  negligence  of  his  captain 
or  crew.  Now  the  captain  has  the  entire  control  of  the  vessel  in 
respect  of  repair  in  foreign  ports,  as  of  everything  else,  and  if  the 
sixth  plea  in  this  case  were  held  to  be  sufficient  without  proof  of 
the  shipowner's  knowledge  and  wilfulness,  the  result  would  be 
that  whenever  the  captain  failed  in  his  duty  in  fitly  repairing  the 
vessel  in  a  foreign  port,  and  the  loss,  though  caused  by  perils  of 
the  sea,  could  be  traced  to  the  ship's  defective  condition,  the  as- 
sured would  lose  the  benefit  of  his  policy.  Such  a  dootrine,  once 
established,  would  extend  equally  to  the  negligent  con- 
[*  298]  duct  of  the  master  in  *  the  course  sailed  by  the  ship,  or 
the  careless  management  of  the  ship  in  an  emergency,  or 
the  absence  of  reasonable  and  proper  exertion  on  the  part  of  the 
captain  or  crew. 

For  these  reasons,  my  liOrds,  I  submit  to  the  House  that  the 
judgment  of  the  Court  of  Exchequer  Chamber  ought  to  be  re- 
versed. ^ 

My  Lords,  I  may  state  that  my  noble  and  learned  friend  the 
Lord  Chancellor  has  been  made  acquainted  with  the  judgment  I 
was  about  to  deliver  in  this  oase,  and  that  he  desires  me  to  say 
that  he  entirely  agrees  with  it,  and  does  not  wish  to  add  anything 
to  it 

Lord  O'Hagan  :  — 

My  Lords,  having  had  the  advantage  of  perusing  the  opinion 
delivered  by  my  noble  and  learned  friend  who  has  just  addressed 
your  Lordships,  and  adopting  it,  after  sufficient  consideration,  with- 
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out  any  reserve^  I  do  not  propose  to  go  again  over  the  reasons  on 
which  it  is  grounded.  I  would  only  say  a  word  with  reference  to 
one  of  the  judgments  we  are  reviewing,  with  which  I  am  unable 
to  concur. 

Notwithstanding  the  suggestions  in  that  judgment,  I  think  that 
the  policy  in  this  case  was  a  time-policy,  and  nothing  else;  and  I 
would  urge  upon  your  Lordships  the  importance  of  abiding  by  the 
well-considered  decision  of  this  House  in  Gibson  v.  Small,  4  H.  L. 

C.  353  (p.  86,  ante),  followed  by  subsequent  cases  of  high  author- 
ity, and  accepted  as  the  rule  of  mercantile  action  for  so  many 
years,  which  determined  that  in  such  a  policy,  framed  in  the  usual 
terms,  there  is  no  implied  warranty  of  seaworthiness.  That  deci- 
sion was  wise,  convenient,  and  safe.  It  was  in  accordance  with  the 
sound  principle  which  forbids  the  importation  into  a  written  con- 
tract, save  in  exceptional  cases  which  are  familiar  to  us  all,  of  ma- 
terial terms  which  the  parties  to  it  have  not  thought  fit  to  insert 
It  was  convenient  as  furnishing  one  of  those  '*  *  plain  rules,'  without 
qualification  or  exception,"  which  Lord  Campbell  has  described 
in  Gibson  v.  SmaU  as  "most  desirable  in  commercial  transac- 
tions," avoiding  extreme  refinements  or  the  superfluous 
raising  of  difficult  *  questions  from  special  circumstances.  [*  299] 
And  it  was  safe;  because  express  stipulation  can  always 

be  introduced  when  needful.  The  want  of  implied  warranty  does 
not  protect  the  insured  against  the  consequences  of  his  own  fraud, 
or  wilful  concealment,  in  nullifying  the  insurance,  nor  does  it  de- 
prive the  insurer  of  his  protection  against  such  malversation,  or  of 
the  security  he  may  derive  from  the  inspection  which  he  has  the 
opportunity  of  making  for  himself,  in  the  only  case  to  which  Lord 
St.  Leonards  referred  (in  Gibson  v.  Small,  4  H.  L.  C.  417),  as  pos- 
sibly justifying  the  implication  of  a  warranty  in  a  time-policy, 
i.  e.  when  it  is  eflfected  on  a  vessel  about  to  sail  on  a  particular  voy- 
age. In  the  case  before  the  House  the  jurymen  have  expressly 
negatived  all  knowledge  of  the  alleged  unseaworthiness  on  the 
part  of  the  insurers,  and  there  is  no  evidence  of  fraud  of  any 
kind. 

The  principle  so  long  established  cannot  be  disturbed  merely 
upon  the  suggestion  of  one  of  the  learned  Judges  that  it  is  desira- 
ble to  put  difficulties  in  the  way  of  those  who  either  criminally  or 
negligently  send  unseaworthy  ships  on  dangerous  voyages.  If  the 
public  interest,  for  that  or  any  other  reason,  requires  a  change  in  a 
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law  80  well  established,  it  should  be  made  by  the  authority  of  the 
Legislature. 

As  to  the  loss  of  the  vessel  by  the  perils  of  the  sea,  I  can  add 
nothing  to  the  observations  of  my  noble  and  learned  friend. 
Lord  Blackburn  :  — 

My  Lords,  I  also  have  had  an  opportunity  of  perusing  the  opin- 
ion of  the  noble  and  learned  Lord  who  moved  the  judgment  of 
the  House  in  this  case,  and  I  perfectly  and  thoroughly  concur  in 
it  I  will  say  no  more  than  that  I  agree  both  in  the  reasoning 
and  in  the  conclusion. 
Lord  Gordon:  — 

My  Lords,  I  am  of  the  same  opinion.  I  think  the  case  of  Gibson 
V.  Small,  4  H.  L.  C.  353  (p.  86,  ante),  is  decisive  of  the  question 
in  this  case.  There  may,  possibly,  be  questions  as  to  the  propriety 
of  the  principle  thus  aifirmed,  but  if  a  change  is  desira- 
[*  300]  ble,  it  can  only  be  made  *  by  the  will  of  the  Legislature ; 
and  if  any  proposition  to  that  eflfect  were  brought  forward, 
it  would  probably  give  rise  to  considerable  discussion. 

Jvdgment  of  the  Court  of  Exchequer  Chamber  reversed ;  the 
jvdgn^ent  of  the  QueerCs  Bench  affirmed;  and  the  respond- 
ent  to  pay  to  the  appellant  the  costs  of  the  appeal. 
Lords'  Journals,  23rd  March,  1877. 

ENGLISH  NOTES. 

The  case  of  Fawcus  v.  Sarsfield  (1856),  6  El.  &  Bl.  192,  25  L.  J. 
Q.  B.  249,  is  very  instructive  upon  the  subject  of  the  above  rule. 
The  ship,  having  been  insured  by  a  time-policy,  sailed  on  a  voyage  in 
(as  it  proved)  an  unseaworthy  condition.  After  being  at  sea  for  some 
time,  but  without  encountering  weather  to  cause  .unseaworthiness  or  to 
place  her  in  actual  danger,  she  was  found  to  be  leaky,  and  the  unsea- 
worthiness became  so  apparent  that  she  was  obliged  to  put  into  a  port 
for  repairs.  After  again  sailing  from  that  port,  she  was  lost  by  a  peril  of 
the  sea.  The  owners  were  held  entitled  to  recover  for  the  ultimate  loss; 
although  the  ship  had  in  the  first  instance  sailed  in  an  unseaworthy 
state,  so  that,  if  there  had  been  any  implied  warranty  of  seaworthi- 
ness, such  a  warranty  was  clearly  broken.  But  they  were  held  not  enti- 
tled to  recover  the  expenses  of  putting  into  port  to  repair;  because  they 
were  incurred,  not  by  any  peril  of  the  sea,  but  by  a  necessity  immedi- 
ately arising  from  the  unseaworthy  condition  in  which  she  originally 
sailed.  Upon  the  latter  point  the  case  was  followed  in  Ballantyne  v. 
MacUnnon  (C.  A.  1896),  1896,  2  Q.  B.  456,  65  L.  J.  Q.  B.  616,  75  L.  T. 
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95,  45  W.  B.  70,  where  a  steamship  insured  on  a  time-policy  had  started 
for  her  voyage  with  an  insufficient  supply  of  coal.  Left  helpless  iu 
calm  weather  forty  miles  from  her  port  of  destination,  she  was  towed  in 
by  a  steam  trawler  and  a  tug,  to  whom  salvage  was  paid.  The  owners 
were  held  not  entitled  to  recover  the  salvage  from  the  insurers,  that 
being  an  expense  occasioned  not  by  a  peril  of  the  sea,  but  immediately 
and  solely  by  the  inherent  defect  in  the  thing  itself;  namely,  the  ship^ 
as  furnished  for  the  voyage. 

AMERICAN  NOTES. 

Parsons  says  (1  Insurance,  p.  389) :  «  Another  question  exists  as  to  this 
implied  warranty  in  case  of  time-policies,  which  is  involved  in  still  greater 
difficulty  and  uncertainty;  it  is,  What  is  this  warranty,  or  condition,  in 
lespect  to  the  continuance  and  maintenance  of  the  seaworthiness  of  the 
vessel?  This  subject  has  been  very  much  considered  quite  recently  in  Eng- 
land and  in  this  country.  The  authorities  are  entirely  irreconcilable.  Some 
eminent  English  Judges  go  so  far  as  to  say  that  there  is  no  implied  warranty 
of  seaworthiness  in  time-policies.  No  Court  in  this  country  has  gone  to  that 
extent.  In  a  recent  case  in  New  York,  the  reasoning  in  the  English  cases 
seems  to  have  been  approved,  and  this  warranty  brought  down  to  the  narrow- 
est limits.  On  the  other  hand,  in  a  still  later  case  in  Massachusetts,  this 
implied  warranty  is  recognized  in  time-policies  not  only  as  distinctly  existing, 
but  as  subject  only  to  those  modifications  or  qualifications  which  the  nature 
of  time-policies  and  the  circumstances  of  each  case  make  necessary.  In  our 
notes  we  endeavor  to  exhibit  these  confiicting  views  as  fully  as  the  space  we 
can  give  to  them  permits.  We  confess  that  this  latest  decision  appears  to  us 
to  be  sustained  by  reasons  and  arguments  which  we  think  it  would  be  diffi- 
cult to  answer.  The  statement  of  Lord  Campbell,  that  there  is  no  implied 
warranty  in  a  time-policy,  although  apparently  approved  in  later  English 
cases,  cannot  be  law.  If  a  vessel  insured  in  her  home  port  for  a  year  sails  in 
utter  weakness  and  decay,  and  with  no  peril  whatever  she  sinks  in  a  day,  it 
is  impossible  that  the  insured  should  recover ;  and  so,  indeed.  Baron  Parke 
admits,  although  at  one  time  he  seemed  to  adopt  I^rd  Campbell's  view. 
This  broad  negation  is  confined  in  its  application,  by  the  eminent  Judges 
who  make  it,  to  the  implied  warranty  of  seaworthiness  at  the  beginning  of 
the  risk ;  and  the  reasoning  by  which  it  is  sustained  seems  to  be,  that  a 
policy  on  time  *  is  not  a  contract  of  insurance,  but  an  ordinary  contract  in 
writing.'  We  have  no  doubt,  however,  that  it  is  a  contract  of  insurance,  aud 
one  of  great  use  and  importance.  At  the  same  time  we  admit  that  it  is  an 
insurance  of  a  peculiar  character,  and  that  the  warranty  of  seaworthiness 
must  be  construed  here  and  elsewhere  with  reference  to  its  subject-matter, 
and  in  conformity  to  its  character.  Time-policies  constitute  indeed  a  large 
and  important  class  of  the  contracts  of  insurance  in  common  use ;  for  this 
method  of  insurance  is  much  better  adapted  than  any  other  to  many  circum- 
stances in  which  it  is  desirable  that  maritime  property  should  be  placed  under 
insurance.    We  have  said  in  our  introductory  chapter  that  the  requirement 
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of  seaworthiness  of  the  vessel  is  of  the  very  essence  of  the  business  of  insor* 
auce.  It  should  be  carefully  adapted  to  every  kind  of  maritime  condition ; 
but  if  it  be  destroyed  in  any,  that  kind  of  insurance  will  cease.  If,  for 
example,  the  assertion  of  Lord  Campbell  and  Baron  Farke  is  to  be  taken 
and  applied,  as  literally  true,  to  all  time-policies,  there  would  soon  be  an  end 
of  time-policies.  Or  rather,  as  this  kind  of  policy  has  now  become  almost 
indispensable,  insurers  would  insert  express  warranties,  making  it  possible 
for  them  to  estimate  their  risks,  and  tb  insure  on  time  for  premiums  which 
would  be  safe  for  insurers,  and  yet  so  low  as*  to  permit  merchants  to  pay 
them.  If  we  say,  first,  that  there  is  an  implied  warranty  of  seaworthiness 
in  time-policies,  and  then,  that  this  warranty  must  be  so  qualified  as  to  be 
adapted  to  the  requirements  and  circumstances  of  sueh  risks,  the  only  ques- 
tion is,  Where  shall  we  find  the  necessary  or  proper  qualifying  rules  ? 

<*  Amid  such  conflict  of  opinions,  and  upon  a  subject  in  itself  so  difficult, 
we  can  scarcely  hope  to  state  any  conclusions  which  would  commend  them- 
selves as  entitled  to  general  adoption.  We  are  willing  however  to  say,  first, 
that  the  universal  requirement  of  all  insurance,  that  a  vessel  shall  sail  on  her 
voyage  in  a  seaworthy  condition,  applies  equally  to  time-policies.  And  we 
draw  the  inference  that  in  all  such  policies  there  is  an  implied  warranty  of 
seaworthiness  at  the  beginning  of  the  voyage.  Then  we  should  be  unwilling 
to  say  that  there  was  the  same  implied  warranty  at  the  beginning  of  the  risk, 
or  of  the  time ;  because  the  seaworthiness  then  required  must  depend  upon 
the  events  which  have  occurred  between  the  beginning  of  the  voyage  and  the 
beginning  of  the  risk.  If  by  reason  of  sea  perils  which  have  occurred,  aided 
by  wear  and  the  mere  lapse  of  time,  the  vessel  has  come  into  a  condition  veiy 
far  indeed  from  what  would  be  seaworthy  at  the  beginning  of  the  voyage  and 
she  were  at  sea,  the  policy  might  still  attach.  If  she  were  in  port  in  this  bad 
condition,  we  should  say  that  the  policy  would  attach,  if  there  had  been  no 
negligence  in  putting  her  into  a  better  condition.  But  the  main  question 
comes  in  here,  —  If  the  vessel  be,  when  the  policy  attaches,  or  at  any  subse* 
quent  period,  in  a  port  where  she  can  be  repaired  and  made  seaworthy,  but 
these  repairs  are  omitted  and  she  goes  to  sea  in  an  utterly  unaeaworthy  condi- 
tion, are  the  insurers  still  held  ?  It  is  plain  that  they  cannot  be  so  held, 
unless  on  the  supposition,  so  broadly  stated  by  Campbell  and  Parkb,  that 
there  is  no  implied  warranty  of  seaworthiness  in  a  time-policy,  or  else  on 
the  milder  supposition  that,  the  implied  warranty  of  seaworthiness  at  the 
beginning  of  Uie  voyage  being  satisfied,  this  warranty  has  thereafter  no 
application  and  no  operation.  We  confess  ourselves  unable  to  make  either 
of  these  suppositions.  They  seem  to  us  opposed  to  the  very  nature  and  fun> 
damental  principles  of  marine  insurance.  And  holding  the  principle  which 
we  have  already  stated,  — that  this  warranty  of  seaworthiness  ia  implied  in 
every  contract  of  insurance  in  which  it  is  not  expressly  negatived,  and  that  it 
is  always  to  be  construed  in  reference  to  the  character  and  circumstances  of 
the  case,  —  we  cannot  but  think  that  the  essential  principle  of  insurance 
would  be  better  satisfied  by  saying  that  under  a  time-policy,  as  under  every 
other  policy,  the  vessel  must  leave  every  port  in  a  seaworthy  condition,  pro- 
vided she  could  be  put  into  a  seaworthy  condition  in  that  port." 
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Gibson  y.  Small  is  dted  in  Van  Valkenburgh  y.  Astor  M.  Ins,  Co,,  1  Bos- 
worth  (N.  Y.  Super.  Ct)»  73.  In  the  subsequent  case  of  Hathaway  y.  Sun  M, 
Ins.  Co.,  8  Bosworthy  di,  the  rule  ol  Gibson  y.  Small  was  adopted,  and  the 
Court  gaye  the  following  reyiew  of  the  Amerioan  authorities :  "  This  rule  has 
been  adopted  to  a  considerable  extent  by  the  Supreme  Court  of  Massachusetts 
in  the  case  of  Capen  y.  7^«  Washington  Insurance  Company,  Noy.  24,  1853, 
stated  by  Mr.  Phillips  (Vol  1,  p.  40d,  ed.  of  1854,  reported  12  Gushing,  517). 
The  policy  was  upon  a  yessel  then  at  sea,  for  one  year.  She  arriyed  at 
Boston,  her  home  port,  then  made  a  passage  to  Norfolk,  and  took  a  cargo 
for  Sicily.  Being  found,  after  sailing,  unfit  to  proceed  by  reason  of  the  weak- 
ness  and  defectiyeness  of  her  timber,  she  put  back  to  Sayannah,  where  it  was 
found  that  she  required  eztensiye  repairs,  to  procure  which  she  sailed  with  a 
light  cargo  for  New  York,  where  the  repairs  would  cost  less  than  at  Sayan- 
nah ;  and  on  that  passage  was  burnt  The  examination  at  Sayannah  showed 
that  the  condition  of  her  timbers  was  such  that  she  would  haye  required, 
within  the  year,  great  repairs  to  fit  her  for  carrying  the  usual  cargoes,  on  the 
usual  yoyages  of  yessels  of  her  class.  Chief  Justice  Shaw  stated  the  opinion 
of  the  Court  to  be  « that  there  was  no  warranty  of  seaworthiness  in  the 
strictest  sense  of  the  term,  but  that  the  only  implied  condition  is,  that  the 
yessel  is  in  existence  as  a  yessel,  at  the  commencement  of  the  risk,  capable  of 
beixig  made  useful  for  nayigation,  and  in  a  safe  condition,  whether  at  sea  or 
in  port,  and  is  seaworthy  when  she  first,  sails ;  or  if  she  is  at  sea,  that  she 
had  sailed  in  a  seaworthy  condition,  and  is  safe.' 

'<In  the  leading  case  in  our  own  Courts  {The  American  Ins.  Co.  y.  Ogden, 
15  Wend.  535  *,  20  id.  287)  it  is  assumed  that  there  is  an  implied  warranty 
of  seaworthiness  in  a  time-policy,  and  it  is  expressly  decided  that  this 
implied  warranty  is  complied  with  if  the  yessel  be  in  a  seaworthy  condition 
at  the  commencement  of  the  risk ;  that  it  is  not  requisite  she  should  be  sea- 
worthy at  the  beginning  of  each  suocessiye  yoyage  or  passage  during  the 
continuance  of  the  risk,  and  that  if  the  yessel,  subsequently  to  the  attaching 
of  tiuL  risk,  sustain  damage,  and  is  not  improperly  refitted  at  an  intermediate 
port,  the  insurer  is  liable  for  a  future  loss,  unless  the  same  is  the  result  of 
that  omission  to  refit,  and  that  has  arisen  from  bad  faith  or  want  of  ordinary 
care  and  prudence." 

Gibson  y.  iSf?ia^  was  cited  and  its  doctrine  adopted  in  Merchants*  Ins.  Co.  y. 
Morrison,  62  Illinois,  242 ;  14  Am.  Bep.  93,  the  Court  obserring :  '« The  ques- 
tion was  examined  in  the  English  Courts  with  so  much  research  and  ability 
that  it  would  be  idle,  if  not  presumptuous,  to  attempt  to  throw  any  further 
light  upon  it."  But  the  same  Court,  in  Hoxie  y.  Pac.  M.  Ins.  Co.,  7  Allen, 
211,  held  that  in  a  time-policy  on  a  yessel  on  which  the  commencement  of 
the  risk  is  in  a  foreign  port,  where  repairs  may  be  made,  there  is  an  im« 
plied  warranty  of  seaworthiness  both  for  port  and  in  setting  out.  The  Court 
said :  *'  It  cannot  be  denied  that  until  the  recent  discussions  arising  in  the 
cases  of  Capen  v.  Wash.  Ins.  Co.  and  Small  v.  Gibson  it  had  always  been  as- 
sumed as  a  settled  doctrine  of  the  law  of  insurance  that  in  policies  on  ships 
and  yessels,  whether  for  a  yoyage  or  for  time,  there  was  an  implied  warranty 
of  seaworthiness. 
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<'  So  in  the  adjudicated  cafies  in  this  country  and  in  England,  and  in  all  the 
approved  text-writers  of  both  countries,  it  seems  to  have  been  assumed  without 
doubt  or  question  that  in  policies  for  a  specified  time,  as  well  as  those  for  speci- 
fied voyages,  there  was  a  warranty  by  the  assured  of  the  seaworthiness  of  his 
ship  or  vessel.  Hucks  v.  Thornton,  Holt  N.  P.  C.  30 ;  HoUingioorth  v.  Brodrich, 
7  Ad.  &  EL  40 ;  Sadler  v.  Dixon,  8  M.  &  W.  896 ;  8  Kent  Com.  (6th  ed.)  287, 
307;  1  PhiL  Ins.,  §§  695,  727.  In  the  case  of  Martin  v.  Fishing  Ins.  Co.,  20 
Pick.  389,  which  was  the  case  of  a  policy  on  a  vessel  for  a  term  of  six  months, 
both  counsel  and  Court  assumed  that  in  a  policy  on  time  there  was  an  im- 
plied warranty  that  she  was  seaworthy  when  the  policy  attached  and  the  risk 
commenced.  These  authorities,  and  others  which  might  be  adduced,  verify 
the  statement  of  Mr.  Justice  Erle  in  Thompson  v.  Hopper,  ubi  supra,  that  'it 
does  not  appear  that  any  person  ever  expressed  the  opinion  that  there  was  no  war- 
ranty in  any  time-policy,  until  Baron  Parke  spoke  in  the  House  of  Lords.' 

^But  although  the  doctrine  of  warranty  of  seaworthiness  as  applied 
to  time-policies  was  not  doubted  or  called  in  question  until  the  recent  dis- 
cussions already  alluded  to,  it  was  nevertheless  suggested  long  since  that 
some  modification  of  it,  as  it  was  usually  understood  in  respect  to  voyage- 
policies,  might  become  necessary  in  certain  cases  where  insurance  was  effected 
on  a  ship  or  vessel  while  at  sea,  for  a  limited  time.  Such  seems  to  have 
been  the  intimation  of  the  late  Chief  Justice  of  this  Court,  in  Paddock  v. 
Franklin  Ins.  Co.,  11  Pick.  231,  accompanied  however  with  a  distinct  intima- 
tion that  the  warranty  of  seaworthiness,  although  it  might  be  applied  with 
great  liberality  in  such  cases,  would  not  be  wholly  dispensed  with." 

"  From  this  brief  summary  of  the  authorities,  there  would  seem  to  be  no 
foundation  in  them  for  the  position  that  there  is  no  warranty  of  seaworthi- 
ness in  any  policies  on  time  —  a  warranty  which  is  said  to  lie  at  the  basis  of 
the  contract  of  marine  insurance.  It  is  easy  to  see  a  good  reason  for  holding 
that  a  policy  on  time,  effected  on  a  vessel  when  at  sea,  does  not  include  any 
warranty  of  her  seaworthiness  at  the  commencement  of  the  risk.  In  such 
case  the  insurance  is  on  a  '  vessel  in  an  unknown  sea  in  an  unknown  State.' 
The  insured  has  no  means  of  knowing  her  actual  condition,  or  if  she  is 
injured  and  out  of  repair,  of  restoring  her  to  a  condition  of  seaworthiness. 
Both  parties  enter  into  the  contract  with  a  full  knowledge  of  these  facts.  It 
would  not  only  be  pushing  a  rule  of  law  to  an  unreasonable  extent  to  say 
that  under  such  circumstances  the  assured  undertakes  to  warrant  his  ship,  of 
the  condition  and  circumstances  of  which  he  can  know  nothing,  to  be  then 
seaworthy  for  any  purpose,  but  it  would  be  contrary  to  the  manifest  intent 
and  understanding  of  the  parties.  In  such  casep,  the  circumstances  attend- 
ing the  making  of  the  contract  of  insurance  tend  directly  to  rebut  any  impli- 
cation of  a  warranty  of  seaworthiness  at  the  inception  of  the  risk.  But 
when  it  is  attempted  to  go  further,  and  to  say  that  because  in  certain  cases 
of  insurance  on  time  it  cannot  be  reasonably  held  that  there  is  an  implied 
warranty  of  seaworthiness  at  the  inception  of  the  risk,  there  is  no  such 
implied  warranty  at  all  in  any  such  policy,  whatever  may  be  the  circum- 
stances under  which  the  contract  was  entered  into,  the  reasoning  is  fallacious 
and  unsound." 
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In  14  Am.  &  Eng.  Enc.  of  Law,  p.  367,  the  editor  states  that  no  warranty 
of  seaworthiness  is  implied  in  England  in  time-policies,  citing  the  principal 
cases,  and  then  continues  :  '*  In  the  United  States  generally  the  law  is  other- 
wise ; "  but  his  notes  hardly  bear  him  out,  for  they  state  that  the  English 
doctrine  prevails  (apparently)  in  the  Federal  Courts  (citing  Union  Ins,  Co*  y. 
Smith,  124  United  States,  405 ;  Jones  v.  Ins.  Co.,  2  Wallace,  Jr.  (U.  S.  Circ 
Ct.),  278) ;  in  Connecticut  (Hoxie  v.  Home  Ins,  Co.,  32  Connecticut,  21 ;  85  Am. 
Dec.  240) ;  in  Pennsylvania  {Dallam  v.  Ins.  Co.,  6  Philadelphia,  15) ;  in  Wis- 
consin {Merchants^  M.  Ins.  Co.  v.  Sweet,  6  Wisconsin,  670) ;  apparently  in 
Ohio  (Gazzam  v.  Cincinnati  Ins.  Co.,  6  Ohio,  72) ;  in  New  York  (America 
Ins.  Co.  V.  Ogden,  20  Wendell,  287);  in  Illinois  (Merchants*  Ins.  Co.  v. 
Morrison,  62  Illinois,  242 ;  14  Am.  Rep.  93) ;  and  so  of  late  in  Massachusetts 
(ffoxie  v.  Pac.  M.  Ins.  Co.,  7  Allen,  211) ;  although  the  early  cases  were  the 
other  way  (Capen  v.  Wash.  Ins.  Co.y  12  Cushing,  517). 


No.  60.  — FUETADO  v.   EGGEEa 
(1802.) 

RULE. 

An  insurance  effected  in  England  in  time  of  peace  on 
foreign  property  does  not  cover  a  loss  by  capture  of  that 
property  by  a  British  ship  after  hostilities  between  the 
two  countries  have  been  commenced. 

Fortado  v.  Sogers. 

8  Bos.  &  P.  191-201  (6  R.  R.  752). 

Insurance. — Loss  by  British  Capture.  —Implied  Exception. 

An  insurance  effected  in  England  on  a  French  ship  previous  to  the    [191} 
commencement  of  hostilities  between  this  kingdom  and  France  does  not 
eoTer  a  loss  by  British  capture. 

Assumpsit  on  a  policy  of  insurance. 

The  declaration,  after  setting  out  a  policy  of  insurance  in  the 
usual  form,  dated  the  19th  of  October,  1792,  on  the  ship  PetroneUt, 
'*  at  and  from  Bayonne  to  Martinique,  and  at  and  from  thence  to 
return  to  Bayonne,"  and  making  all  the  necessary  averments, 
stated  the  loss  in  these  words:  "And  the  said  Joseph  Furtado 
further  says,  that  afterward  and  after  the  said  ship  had  so  arrived 
at  Martinique  aforesaid,  in  the  said  writing  or  policy  of  assurance 
mentioned,  and  whilst  she  remained  there  and  before  her  depart* 
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ure  from  thence,  in  further  prosecution  of  her  said  voyage,  to  re- 
turn to  Bayonne  aforesaid,  to  wit,  on  the  12th  day  of  November, 
in  the  year  of  our  Lord  1793,  the  said  island  of  Martinique  was 
with  force  and  arms,  and  in  a  hostile  manner,  attacked,  captured, 
and  taken  by  the  forces  of  our  present  Sovereign  Lord  the  now 
King,  then  being  at  enmity  and  open  war  with  the  said  island  and 
the  persons  exercising  the  powers  of  government  in  the  same ;  and 
the  said  ship  then  and  there  being  at  the  same  island  as  aforesaid, 
then  and  there  on  the  capture  of  the  same,  was  then  and  there 
seized,  taken,  and  captured  by  the  said  forces  of  our  said  Lord  the 
King,  as  a  prize,  and  thereby  the  same  ship,  with  all  her  tackle, 
apparel,  ordnance,  munition,  boat,  and  other  furniture  thereof,  be- 
came and  was  totally  lost  to  the  said  Joseph  Furtado,  to  wit,  at 
London  aforesaid,  in  the  parish  and  ward  aforesaid."  The  defend- 
ant having  pleaded  the  general  issue,  the  cause  was  tried  before 
Lord  Alvanley,  Ch.  J,,  at  the  first  sittings  in  this  term,  when  a 
verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  this 

Court  upon  the  following  case :  — 
[*  192]       *  The  plaintiff  was  owner  of  the  ship  at  the  time  of  the 

insurance,  and  from  thence  until  the  time  of  the  loss  here* 
inafter  mentioned.  The  ship  sailed  upon  the  voyage  insured  in 
October,  1792,  and  arrived  at  Martinique  in  November  following. 
She  remained  there  until  March,  1794,  but  her  remaining  there  was 
justified  by  necessity;  and  war  having  broken  out  between  this 
kingdom  and  France,  she  was  then,  upon  the  capture  of  the  island 
of  Martinique  by  the  British  forces,  taken  by  them  as  a  prize,  with 
forty  other  French  vessels.  The  plaintiff  at  the  time  the  policy 
was  effected,  and  from  thence  until  the  action  was  commenced, 
was  a  French  subject,  and  resident  at  Bayonne,  in  France,  which 
country  was  in  amity  with  Great  Britain  when  the  policy  was 
effected,  and  until  the  month  of  February,  1793,  at  which  time 
hostilities  commenced  between  England  and  France.  On  the  10th 
March,  1796,  His  Majesty  granted  a  license  to  Messrs.  Alves, 
Eebello,  &  Co.,  authorising  them  to  receive  from  the  underwriters 
on  this  policy  the  money  for  which  they  had  *  subscribed,  and  this 
action  was  brought  under  directions  from  Messrs.  Alves,  Eebello,  & 
Co.,  the  plaintiff's  agents. 

The  question  for  the  opinion  of  the  Court  was.  Whether  the 
plaintiff  was  entitled  to  recover  in  this  action  ?  If  the  Court 
should  be  of  opinion  that  he  was,  a  verdict  was  to  be  entered  fot 
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the  plaintifiF;  and  if  the  Court  shoald  think  that  the  objection  to 
the  plaintiffs  recovery  appeared  upon  the  declaration,  so  as  to  en* 
title  the  defendant  to  the  full  benefit  of  it  upon  a  motion  in  arrest 
of  judgment,  the  verdict  was  to  be  entered  for  the  plaintiff,  and  the 
defendant  was  to  make  such  application ;  but  if  the  Court  should 
be  of  opinion  that  the  plaintiff  was  not  entitled  to  recover,  and 
that  the  objection  did  not  appear  upon  the  record  so  as  to  entitle 
the  defendant  to  such  benefit,  then  a  nonsuit  was  to  be  entered 

Bayley,  Serjt.,  for  the  plaintiff.  —  The  question  is,  Whether,  after 
the  cessation  of  hostilities  between  England  and  France,  a  French- 
man be  entitled  to  recover  in  the  English  Courts  upon  a  policy  of 
insurance  effected  in  England  before  the  commencement  of  hostili- 
ties for  a  loss  by  British  capture  during  the  war?  Ist  The  au- 
thorities are  decisive  in  the  plaintiffs  favour.  In  Flanchs  v.  Fletcher^ 
Doug.  251,  the  policy,  which  was  on  French  account,  was  sub- 
scribed on  the  7th  of  July,  1778,  and  the  proclamation  for  repris- 
als on  the  French  was  dated  the  29th  of  the  same  month,  after 
which  the  ship  was  captured  by  a  King's  cutter.  Lord  Mansheld 
said,  "  It  is  indifferent  whether  the  goods  were  English  or 
French ;  the  risk  extends  *  to  all  captures."  The  cases  of  [*  193] 
Eden  v.  Parhinsofty  Doug.  732,  and  Berman  v.  Woodbridge, 
Doug.  781,  and  Flantamour  v.  StapleM,  1  T.  R  611,  in  notts,  which 
also  occurred  in  the  time  of  Lord  Mansfisld,  were  of  the  same 
nature,  and  the  plaintiffs  were  allowed  to  recover.  To  these  may 
be  added  the  case  of  Tyson  v.  Oumey,  8  T.  R  477,  which  arose  in 
the  time  of  Lord  Esnton.  That  was  an  insurance  by  American 
loyalists,  effected  on  a  Dutch  ship  before  the  commencement  of 
hostilities  between  Great  Britain  and  Holland;  the  loss  accrued  by 
British  capture,  and  the  plaintiff  recovered.  These  cases  include 
a  period  of  twelve  years,  from  1778  to  1790 ;  and  though  it  does 
not  appear  that  the  objection  now  made  was  expressly  raised,  yet 
as  all  the  cases  afforded  ground  for  the  objection,  it  must  be  pre- 
sumed to  have  been  the  understanding  of  the  profession  that  such 
an  objection  could  not  have  been  made  with  success.  After  such 
a  series  of  decisions  countenancing  these  insurances,  it  may  be 
questioned  how  far  it  would  be  consiBtent  with  good  faith  to 
foreigners  to  declare  them  to  be  illegal.  Certainly  it  is  not  con- 
aistent  with  good  policy  to  come  to  a  decision  which  must  have 
the  effect  of  driving  all  foreign  insurances  from  this  country,  since 
no  foreigner  will  think  it  safe  to  effect  an  insurance  here,  when  he 
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knows  that  in  the  event  of  a  war  breaking  out  between  this  coun- 
try and  his  own,  his  insurance  will  be  rendered  unavailable.  The 
cases  of  Brandon  v.  Nesbitt,  6  T.  R.  23  (3  R.  R  109),  and  Bris- 
tow  V.  Towers,  6  T.  R  35,  having  been  determined  on  the  ground 
of  alienage,  can  afford  no  assistance  to  this  defendant ;  but  as  it 
appeared  in  the  latter  that  the  loss  was  occasioned  by  British  cap- 
ture, and  the  Court  did  not  decide  it  at  all  upon  that  ground,  it 
affords  an  additional  reason  for  supposing  that  even  at  that  time 
it  was  not  thought  a  suflScient  objection.  The  case  of  Potts  v.  Bell, 
8  T.  R  548  (5  R  R  452),  will  not  affect  the  present  question, 
the  insurance  there  having  been  effected  on  a  trading  with  the 
enemy,  which,  being  illegal  itself,  renders  the  insurance  illegal  also ; 
though  if  such  trading  be  sanctioned  by  the  King's  license,  the 
insurance  will  be  legalised.  Tandy ck  v.  Whitmore,  1  East,  475. 
Many  authorities,  therefore,  may  be  cited  in  the  plaintiffs  favour, 
and  none  are  to  be  found  against  him.  But  2ndly,  It  will  be  con- 
tended that  it  is  contrary  to  sound  policy  to  allow  insurances  by 
which  the  enemy  may  be  indemnified  against  the  acts  of  the 
British  government  at  the  expense  of  British  subjects.     To  this  it 

may  be  answered  that  during  the  continuance  of  the  war 
[*  194]  the  foreigner  can  derive  no  benefit  from  his  contract.    *So 

long  as  his  recovering  would  tend  to  defeat  the  objects  of 
the  British  government,  by  supplying  the  coffers  or  encouraging 
the  commerce  of  its  enemies,  he  is  disabled  from  maintaining  an 
action  by  his  character  of  an  alien  enemy.  Nor  can  he  calculate 
with  any  certainty  upon  recovering  at  the  restoration  of  peace,  so 
as  to  found  any  commercial  speculations  upon  such  expectation. 
For  by  the  law  of  England  all  the  property  of  alien  enemies,  in- 
cluding their  debts,  is  vested  in  the  Crown ;  and  upon  office  found 
the  King  is  entitled  to  reap  the  benefit  of  all  contracts  made  for 
their  advantage.  The  Attorney-General  v.  Weedon,  Parker  Eep. 
267.  After  the  cessation  of  hostilities,  therefore,  the  foreigner  will 
not  be  able  to  avail  himself  of  his  indemnity,  unless  the  Crown 
neglect  to  insist  upon  its  rights ;  in  which  case  it  must  be  pre- 
sumed that  his  recovering  is  not  inconsistent  with  the  policy  of 
the  State,  in  the  same  manner  as  that  presumption  authorises  an 
alien  enemy  to  recover  even  during  the  war,  where  he  has  obtained 
the  King's  license  for  that  purpose.  It  may  be  remarked  that  in 
the  13  Qeo.  II.  an  attempt  was  made  to  introduce  an  Act  of  Parlia- 
ment to  prohibit  insurances  on  enemies'  property,  without  success. 
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An  Act,  however,  to  this  effect  passed  in  the  21  Geo.  II.,  c.  4,  and 
another  in  the  33  Geo.  III.,  c.  27,  s.  4,  both  which  were  temporary 
Acts  imposing  penalties  and  enacting  that  such  insurances  should 
be  void.  Had  they  been  void  at  common  law,  such  enactments 
would  have  been  superfluous ;  at  least  a  declaratory  clause  might 
have  been  sufficient. 

Best,  Serjt.,  for  the  defendant  —  With  respect  to  the  cases  which 
have  been  cited  it  may  be  sufl&cient  to  observe  that  the  question 
wliich  now  stands  for  the  determination  of  the  Court  did  not  arise 
in  any  of  them.  Indeed  it  was  then  pretty  generally  understood 
that  the  property  of  an  enemy  might  be  insured  flagrante  hello  ; 
consequently  no  dispute  could  have  arisen  upon  a  policy  like  the 
present.  It  is*  a  general  principle  of  law  that  whatever  militates 
against  the  interest  of  the  State  is  contrary  to  law  —  the  law  being 
made  for  the  protection  of  the  public.  No  contract,  therefore, 
which  is  prejudicial  to  morals,  to  the  revenue,  or  to  any  civil  es- 
tablishment, can  be  enforced  in  a  Court  of  justice.  Upon  the  same 
principle  the  law  will  not  lend  its  aid  to  a  contract  which  gives  to 
one  of  the  contracting  parties  an  interest  contrary  to  the  interest 
of  the  State.  In  Foster  v.  Thackeray,  1  T.  R  57  n.  (1  R  R  149  n,\ 
an  action  was  brought  on  a  wager  that  war  would  be  declared 
•  with  France  in  three  months  ;  and  though  the  case  was  [*  195] 
never  finally  decided,  yet  it  appears  from  the  expressions 
of  Mr.  Justice  Bullbr  in  Oood  v.  Elliott,  3  T.  R  701,  702  (1  R  R 
803),  that  a  great  majority  of  the  Judges  were  against  the  action, 
and  he  considers  it  as  a*  case  of  great  authority.  And  in  a  case 
subsequent  to  Foster  v.  Thackeray,  viz.  Atherfold  v.  Beard,  2  T.  R 
610  (1  R  E.  556),  the  Court  refused  to  enforce  a  wager  respecting 
the  amount  of  the  hop  duties,  considering  it  contrary  to  the  policy 
of  the  State  to  admit  the  public  discussion  of  the  subject  to  which 
the  wager  related.  And  it  seems  to  have  been  the  opinion  of  all 
the  Judges  in  Oood  v.  Elliott  that  wagers  which  are  against  the 
sound  policy  of  the  kingdom,  and  tend  to  make  the  party  a  bad 
subject,  are  void.  Possibly  the  insurance  of  enemies'  property 
during  war,  in  a  commercial  view  may  be  advantageous,  but  in  a 
political  view  it  is  highly  dangerous.  It  has  been  supposed,  how- 
ever, that  information  has  been  obtained  for  government  through 
the  medium  of  Lloyd's  Coffee-House ;  but  it  seems  rather  too  much 
to  expect  that  those  who  are  most  interested  in  the  security  of  the 
enemy's  ships  should  be  very  ready  to  give  information  through 
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which  they  may  be  destroyed.  The  interest  of  the  underwriters 
certainly  leads  them  to  give  information  to  the  enemy  of  the  desti- 
nation of  our  own  cruisers,  and  whether  they  may  at  any  time 
have  been  induced  to  do  so,  it  is  at  least  contrary  to  all  sound 
policy  to  suffer  the  inducement  to  exist.  The  effect  of  such  poli- 
cies of  insurance  is  to  defeat  the  great  objects  of  war.  For  in 
proportion  to  the  exertions  of  the  country  will  be  the  loss  sus- 
tained by  the  enemy;  and  yet  if  enemies'  property  be  insured 
here,  those  exertions  of  the  government  will  be  directed  against  its 
own  subjects.  One  object  of  war  is  to  destroy  the  commerce  of 
the  enemy ;  but  the  end  of  all  insurance  is  to  encourage  commer- 
cial speculations  by  distributing  the  losses  among  a  number  of 
individuals.  These  objections  to  a  policy  effected  during  war  are 
equally  applicable  to  one  eflfected  before  the  war.  It  often  happens 
that,  previous  to  the  commencement  of  hostilities,  the  first  act  of 
the  government  is  to  seize  the  foreign  vessels  then  in  its  own  port. 
But  if  that  property  be  insured  here,  the  seizure  will  neither  dis- 
tress the  foreigner,  nor  afford  any  security  to  our  own  government 
against  the  acts  of  foreigners  in  whose  ports  our  ships  may  happen 
to  be.     It  is  true  that  the  policy  in  question  was  lawful  at  the 

time  when  it  was  efifected.  But  if  it  be  illegal  for  an  Eng- 
[*  196]  lishman  to  insure  against  the  hostile  acts  *  of  the  British 

government,  those  acts  are  not  to  be  considered  as  falling 
within  the  risks  described  in  the  policy.  It  is  not  to  be  intended 
that  the  defendant  contracted  to  do  that  which  it  was  unlawful 
for  him  to  do.  Indeed,  admitting  the  contract  to  have  been  lawful 
at  the  time  when  it  was  made,  and  to  have  extended  generally  to 
all  detentions  of  princes  and  people,  the  subsequent  conduct  of 
the  British  government  dispenses  with  the  performance  of  that 
part  of  it  which  relates  to  the  hostile  acts  of  that  government. 
In  Brewster  v.  Kiichell,  1  Salk.  198,  it  is  said  by  Holt,  Ch.  J.,  that 
"  if  a  man  covenant  to  do  a  thing  which  is  lawful,  and  an  Act  of 
Parliament  comes  and  hinders  him  from  doing  it,  the  covenant  is 
repealed ; "  now  it  is  as  much  competent  to  the  King  to  declare 
war  as  it  is  to  the  Parliament  to  make  a  statute ;  and  if  the  com- 
mencement of  war  render  it  illegal  to  indemnify  the  foreigner 
against  the  hostile  acts  of  the  British  government,  that  part  of 
the  contract  is  as  much  repealed  as  if  an  Act  of  Peurliament  had 
passed  for  that  purpose.  It  is  said  that  the  enemy  can  receive  no 
indemnity  until  the  restoration  of  peace.    Yet  he  may  speculate 
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during  the  war  upon  the  certainty  of  receiving  his  indemnity  at  a 
future  period ;  and  though  it  is  said  that  the  King  may  sue  for  the 
debt,  and  thus  destroy  his  expectation,  it  is  much  too  improbable 
that  such  a  prerogative  would  ever  be  resorted  to  for  the  Court  to 
found  any  argument  upon  it ;  and  indeed  the  diflficulty  of  enforc- 
ing that  prerogative,  from  the  defect  of  the  necessary  evidence  (of 
which  the  greatest  part  would  be  in  the  enemy's  possession),  would 
render  it  almost  wholly  unavailing.  Cur.  adv.  vult 

The  opinion  of  the  Court  was  now  delivered  by 
Lord  Alvanley,  Ch.  J.  —  As  it  is  of  infinite  importance  to  the 
parties  that  this  case  should  be  decided  as  speedily  as  possible, 
and  as  we  entertain  no  doubts  upon  the  subject,  we  think  it  right 
to  deliver  the  judgment  of  the  Court  without  any  further  delay ; 
at  the  same  time,  considering  the  magnitude  of  the  question,  we 
shall  allow  the  parties  to  convert  this  case  into  a  special  verdict, 
in  order  that  the  opinion  of  the  highest  Court  in  this  kingdom 
may  be  taken,  if  it  should  be  thought  necessary.  There  are  two 
questions  for  our  consideration :  1st,  Whether  it  be  lawful  for  a 
British  subject  to  insure  an  enemy  from  the  effect  of  capture  made 
by  his  own  government  ?  2ndly,  Whether,  if  that  be  illegal,  the 
insurance  in  this  case  having  been  made  previous  to  the 
commencement  of  hostilities  *will  make  any  difference?  [*197] 
As  to  the  first  point,  it  has  been  understood  for  some  years 
past  to  have  been  the  opinion  of  all  Westminster  Hall,  and  I 
believe  of  the  nation  at  large,  that  such  insurances  are  not  strictly 
legal  or  capable  of  being  enforced  in  a  Court  of  justice.  The 
cases  upon  the  subject  are  all  brought  into  a  small  compass  in  the 
two  valuable  books  of  Mr.  Park  and  my  Brother  Marshall.  Mr. 
Park  seems  to  consider  the  cases  of  Brandon  v.  Neshitt  and  Bris- 
tow  V.  Towers  as  having  decided  the  point  (see  Park's  Insur.,  p.  14, 
240) ;  but  after  looking  very  accurately  into  all  the  cases,  I  am 
ready  to  admit  that  there  is  no  direct  determination.  The  above 
two  cases  proceeded  on  the  short  ground  of  alienage,  which  was 
sufficient  to  support  the  decision  of  the  Court  without  entering 
into  the  other  question ;  and  I  do  not  think  the  latter  words  of 
Lord  Kenyon  in  Brandon  v.  Neshitt,  applied  as  they  are  to  the 
case  of  Ricord  v.  Bettingham,  support  the  inference  which  has 
been  drawn  by  my  Brother  Marshall  (see  Marshall  on  the  Law 
of  Insurance,  p.   37,  600),  in  his  book,  viz.,  that  his   Lordship 
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thought  that  a  policy  efifected  previous  to  the  war  might  be  sued 
upon  in  the  event  of  peace,  even  though  the  loss  sustained  by  the 
assured  arose  from  British  capture.  It  is  well  known  that  for  a 
considerable  time,  not  only  some  politicians  entertained  an  opinion 
that  insurances  on  enemy's  property  were  beneficial,  but  that  a 
great  Judge  went  so  far  as  to  try  causes  in  which  this  point  di- 
rectly appeared,  and  permitted  foreigners  in  their  own  names,  and 
for  their  own  benefit,  during  the  war,  to  recover  on  policies  of 
insurance  on  foreign  goods  against  British  capture.  The  opinion 
of  that  learned  Judge,  as  to  the  policy  of  such  insurances,  is  well 
known,  and  it  was  supposed  he  would  not  have  sanctioned  them 
unless  his  opinion  in  point  of  law  had  been  equally  favourabla 
But  we  have  now  the  best  evidence  that  his  sentiments  in  that 
respect  were  different  from  what  they  were  supposed  to  be. 
Though  he  did  try  causes  upon  such  insurances,  he  always  enter- 
tained doubts  upon  the  law,  and  endeavoured  to  keep  out  of  sight 
a  question  which  might  oblige  him  to  decide  against  what  he 
thought  for  the  benefit  of  the  country.  This  takes  off  materially 
from  the  effect  of  those  cases  which  have  been  cited,  to  induce  a 
supposition  that  the  law  of  England  had  tolerated  such  insur- 
ances. How  far  it  is  consistent  with  good  faith,  after  so  long  an  ac- 
quiescence, to  set  up  a  defence  which  the  foreigner  may  say 
[*  198]  he  had  no  reason  to  expect,  is  a  question  for  the  decision  *  of 
defendant  and  not  that  of  the  Court.  We  can  only  say, 
that  although  many  persons  have  recovered  in  such  actions,  it  is 
equally  true  that  doubts  have  been  entertained  by  many  persons 
as  to  their  right  to  recover,  and  that  most  of  those  who  were  in- 
formed upon  the  subject  were  firmly  persuaded  that  the  objection 
might  have  been  made  with  success.  This  affords  a  sufficient 
vindication  to  the  Courts  of  this  country  in  now  deciding  this 
point  against  a  foreigner.  In  the  year  1748  an  Act  (21  Geo.  II.,  c.  4) 
passed  prohibiting  the  insurance  of  French  ships  and  goods  dur- 
ing the  war ;  this  was  at  least  a  legislative  declaration  of  the  im- 
policy of  such  insurances  at  that  time.  From  the  expiration  of 
that  Act  to  the  passing  of  the  33  Gteo.  III.,  c.  27,  s.  4,  no  legislative 
interference  upon  the  subject  ever  took  place,  and  previous  to  the 
last-mentioned  Act  the  policy  in  question  was  effected.  By  the 
terms  of  the  policy  the  underwriters  certainly  undertake  to  indem- 
nify the  plaintiff  against  all  captors  and  detentions  of  princes, 
without  any  exception  in  respect  of  the  acts  of  the  government 
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of  their  own  nation.  The  question  then  is,  Whether  the  law 
does  not  make  that  exception,  and  whether  it  be  competent  to  an 
English  underwriter  to  indemnify  persons  who  may  be  engaged  in 
war  with  his  own  sovereign  against  the  consequences  of  that  war  ? 
We  are  all  of  opinion  that  on  the  principles  of  the  English  law  it 
is  not  competent  to  any  subject  to  enter  into  a  contract  to  do 
anything  which  may  be  detrimental  to  the  interests  of  his  own 
country ;  and  that  such  a  contract  is  as  much  prohibited  as  if  it 
had  been  expressly  forbidden  by  Act  of  Parliament.  It  is  admit- 
ted that  if  a  man  contract  to  do  a  thing  which  is  afterwards  pro- 
hibited by  Act  of  Parliament,  he  is  not  bound  by  his  contract 
This  was  expressly  laid  down  in  Brewster  v.  Kitchell,  1  Salk.  198. 
And  on  the  same  principle,  where  hostilities  commence  between 
the  country  of  the  underwriter  and  the  assured,  the  former  is  for- 
bidden to  fulfil  his  contract.  With  respect  to  the  expediency  of 
these  insurances,  it  seems  only  necessary  to  cite  a  single  line  from 
Bynkershoek  (Quaest.  Juris.  Pub.,  lib.  1,  c.  21 ;  Marshall,  p.  31), 
and  part  of  a  passage  in  Yalin  (p.  32;  Marshall,  p.  32).  The 
former  says,  *'Hostium  pericula  in  se  suscipere  quid  est  aliud 
quam  eorum  commercia  maritima  promovere ; "  and  the  latter, 
speaking  of  the  conduct  of  the  English  during  the  war  of  1756, 
who  permitted  these  insurances,  says,  "The  consequence  was, 
that  one  part  of  that  nation  restored  to  us  by  the  effect 
of  insurance  *  what  the  other  took  from  us  by  the  rights  [*  199] 
of  war."  Lord  Habdwicke  indeed,  in  HencMe  v.  The  Royal 
Exchange  Assurance  Company,  1  Ves.  Sen.  320,  uses  these  words : 
''No  determination  has  been  that  insurance  on  enemies'  ships 
during  the  war  is  unlawful ;  it  might  be  going  too  far  to  say  all 
trading  with  enemies  is  unlawful,  for  that  general  doctrine  would 
go  a  great  way,  even  where  only  English  goods  cure  exported,  and 
none  of  the  enemies'  imported,  which  may  be  very  beneficial.  I  do 
not  go  on  a  foundation  of  that  kind,  and  there  have  been  several 
insurances  of  this  sort  during  the  war  which  a  determination 
upon  that  point  might  hurt"  This,  however,  is  but  a  doubtful 
opinion  as  to  the  legality  of  such  insurances,  and  not  very  favour- 
able to  them.  In  Flaruhe  v.  Fletcher  Lord  Mansfield  is  certainly 
reported  to  have  said,  "  It  is  indifferent  whether  the  goods  were 
English  or  French,  the  risk  insured  extends  to  all  captures ; "  which 
seems  at  first  to  go  a  great  way  towards  giving  effect  to  insurances 
against   British    capture.    But  we   must   suppose   this   to   have 
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been  said  because  the  defendant  did  not  press  the  objection ;  and 
if  the  party  acquiesced,  the  expression  gives  no  more  weight  to 
the  case  than  belongs  to  any  of  the  other  cases  which  have  been 
cited,  such  as  Bermon  v.  Woodbridge,  Eden  v.  Parkinson,  and 
Tyson  v.  Ghirney,  in  which  the  question  was  not  raised  at  all. 
On  the  other  hand  the  cases  of  Brandon  v.  Neshitt  and  Bristow  v. 
Towers  certainly  proceeded  on  the  ground  of  alienage.  There  is 
no  express  declaration,  therefore,  of  the  Court  of  King's  Bench, 
either  for  or  against  the  legality  of  such  insurances,  and  the 
question  comes  now  to  be  decided  for  the  first  time.  We  are  all 
of  opinion  that  to  insure  enemies'  property  was  at  common  law 
illegal,  for  the  reasons  given  by  the  two  foreign  jurists  to  whom 
I  have  referred.  If  this  be  so,  a  contract  of  this  kind  entered 
into  previous  to  the  commencement  of  hostilities  must  be  equally 
unavailable  in  a  Court  of  law,  since  it  is  equally  injurious  to  the 
interests  of  the  country;  for  if  such  a  contract  could  be  sup- 
ported, a  foreigner  might  insure  previous  to  the  war  against  all 
the  evils  incident  to  war.  But  it  is  said  that  the  action  is  sus- 
pended, and  that  the  indemnity  comes  so  late  that  it  does  not 
strengthen  the  resources  of  the  enemy  during  the  war.  The 
enemy,  however,  is  very  little  injured  by  captures  for  which  he  is 
sure  at  some  period  or  other  to  be  repaid  by  the  underwriter. 
Since  the  case  of  Potts  v.  Bell,  it  has  been  universally  imderstood 

that  all  commercial  intercourse  with  the  enemy  is  to  be 
[*  200]  considered  as  illegal  *  at  common  law  (though  previous  to 

that  case  a  very  learned  Judge,  Mr.  Justice  Buller,  in  Bell 
V.  Gilson,  1  Bos.  &  P.  345  (4  E.  R  823),  appears  to  have  enter- 
tained doubts  on  that  subject),  and  that  consequently  all  insur- 
ances founded  upon  such  intercourse  are  also  illegal.  Why  are 
they  illegal  ?  Because  they  are  in  contravention  of  His  Majesty's 
object  in  making  war,  which  is  by  the  capture  of  the  enemies' 
property,  and  by  the  prohibition  of  any  beneficial  intercourse  be- 
tween them  and  his  own  subjects  to  cripple  their  commerce.  The 
same  reasoning  which  influenced  the  Court  of  King's  Bench  in 
their  decision  in  Potts  v.  Bell  seems  decisive  in  the  present  case. 
For  it  being  determined  that  during  war  all  commercial  inter- 
course with  the  enemy  is  illegal  at  common  law,  it  follows  that 
whatever  contract  tends  to  protect  the  enemy's  property  from  the 
calamities  of  war,  though  effected  antecedent  to  the  war,  is  never- 
theless illegal.     It  has  been  supposed  that  the   doctrine  which 
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has  prevailed  respecting  ransom  bills  tends  to  favour  these  insur- 
ances ;  but  no  action  was  ever  maintained  upon  a  ransom  bill  in 
a  Court  of  common  law  until  the  case  of  Ricord  v.  Bettenham, 
3  Bur.  1734,  1  Bl.  563,  and  I  have  the  authority  of  Sir  William 
Scott  for  saying  that  in  the  Admiralty  Court  the  suit  was  always 
instituted  by  the  hostage.  The  case  of  Ricord  v.  Bettenham,  how- 
ever, certainly  tended  to  show  that  such  an  action  might  be  main- 
tained in  the  Courts  of  common  law  at  the  suit  of  an  alien  enemy. 
In  consequence  of  this  a  similar  action  was  brought  in  Cornu  v. 
Blackburn,  Doug.  641,  and  after  argument  the  Court  of  King's 
Bench  held  that  it  might  be  sustained.  But  in  Anthon  v.  Fisher, 
Doug.  649,  650,  in  notis,  the  contrary  was  expressly  determined 
upon  a  writ  of  error  in  the  Exchequer  Chamber.  I  forbear  to 
enter  into  the  argument  suggested  at  the  bar  in  favour  of  the  de- 
fendant, that  the  law  will  not  enforce  a  contract  founded  on  a 
transaction  detrimental  to  the  public  policy  of  the  State,  The 
ground  upon  which  we  decide  this  case  is,  that  when  a  British 
subject  insures  against  captures,  the  law  infers  that  the  con- 
tract contains  an  exception  of  captures  made  by  the  government 
of  his  own  country ;  and  that  if  he  had  expressly  insured  against 
British  capture,  such  a  contract  would  be  abrogated  by  the  law  of 
England.  With  respect  to  the  argument  insisted  upon  by  way  of 
answer  to  the  public  inconvenience  likely  to  arise  from  permit- 
ting such  contracts  to  be  enforced,  viz.,  that  all  contracts 
made  *with  an  enemy  inure  to  the  benefit  of  the  King  [*201] 
during  the  war,  and  that  he  may  enforca  payment  of  any 
debt  due  to  an  alien  enemy  from  any  of  his  subjects,  we  think  it 
is  not  entitled  to  much  weight.  Such  a  course  of  proceeding 
never  has  been  adopted ;  nor  is  it  very  probable  that  it  ever  will 
be  adopted,  as  well  from  the  diflSculties  attending  it,  as  the  disin- 
clination to  put  in  force  such  a  prerogative.  The  plaintiff,  I  am 
sorry  to  say,  is  not  entitled  to  a  return  of  premium,  because  the 
contract  was  legal  at  the  time  the  risk  commenced,  and  was  a 
good  insurance  against  all  other  losses  but  that  arising  from  cap- 
ture by  the  forces  of  Great  Britain. 

Judgment  for  the  defendant 

ENGLISH  NOTES. 

The  above  decision  was  followed  by  the  Court  of  King's  Bench  in  the 
following  year  in  Kellner  v.  Le  Mesurler  (1803)  4  East,  396,  7  R.  R. 
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581,  Gamba  v.  Le  Mesurier  (1803),  4  East,  407,  7  R.  R.  590,  and 
Brandon  v.  CwWt/i^  (1803),  4  East,  410,  7  R.  R.  592. 

Where  an  insurance  is  ignorantly  made  after  the  commencement  of 
hostilities  upon  property  which  has  already  hecome  enemies*  property, 
the  insurance  is  void,  and  the  premium  may  be  recovered.  Oom  v. 
Bruce  (1810),  12  East,  225,  11  R.  R.  367. 

The  principle  of  the  rule  depends  upon  the  property  which  is  taken 
by  the  act  of  our  government  being  enemies'  property,  and  does  not 
apply  to  an  insurance  of  neutral  property,  although  loss  or  damage  may 
be  occasioned  to  the  neutral  by  an  act  of  the  State  intended  against  the 
enemy.     Parker  v.  Blakes  (1808),  9  East,  283,  9  R.  R.  558. 

Nor  does  the  principle  apply  to  an  act  of  detention  or  restraint  of 
property  for  a  temporary  purpose  not  connected  with  hostilities;  the 
government  of  the  country  of  the  insured  being  at  peace  with  that  of 
the  country  of  the  insurers.  See  next  case,  Auhert  v.  Gray  (Ex.  Ch. 
1862),  3  B.  &  S.  169,  32  L.  J.  Q.  B.  50  (overruling  Conway  v.  Gray, 
10  East,  536,  and  other  cases).  The  principle  would  probably  be  held 
to  be  further  restricted  in  the  case  of  a  war  between  two  countries 
which  have  adopted  the  Declaration  of  Paris.  For  as  in  that  case  the 
carrying  of  enemies'  goods  in  a  neutral  ship  would  he  protected,  it 
seems  to  follow  that  the  insurance  of  goods  so  carried  would  not  be  ipso 
facto  illegal ;  and  if  the  ship  were  captured  and  the  voyage  lost  owing 
to  a  mistake  as  to  the  neutral  character,  a  question  might  arise  not 
exactly  covered  by  the  authorities.  See  on  a  similar  point  Esposito  v. 
Bowden  (1855),  cited  in  notes  to  Potts  v.  Bell,  No.  4  of  "Alien,"  2  R.  C. 
654. 

AMERICAN  NOTES. 

Mr.  May,  citing  the  principal  case  (1  Insurance,  sect.  36),  remarks :  "  This 
last  case  was  decided  in  the  face  of  a  practice  which  had  grown  up  under  the 
patronage  of  Lord  Mansfield,  who  went  so  far  as  to  try  causes  in  which  the 
same  question  arose,  and  permitted  foreigners,  in  their  own  names  and  for 
their  own  benefit,  during  the  war,  to  recover  on  policies  of  insurance  on  for- 
eign goods  against  British  capture.  Yet  Lord  Alvanley,  although  he  could 
not  help  animadverting  upon  the  immorality  of  the  defence,  felt  bound  to 
sustain  it  on  the  ground  that  no  subject  can  be  permitted  to  enter  into  a 
contract  to  do  anything  which  may  be  detrimental  to  the  interests  of  his  own 
country ;  and  that  such  a  contract  is  as  much  prohibited  as  if  expressly  for- 
bidden by  an  Act  of  Parliament.  When  hostilities  commence  between  the 
countries  of  the  underwriter  and  the  insured,  the  former  is  forbidden  to 
fulfil  his  contract.*'  Parsons  cites  this  case  (1  Marine  Insurance,  p.  18),  and 
Duer  (1  Insurance,  pp.  420,  470),  who  says :  "  It  was  not  until  many  years 
after  the  death  of  Lord  Mansfield  that  the  Judges  in  England,  with  apparent 
reluctance,  arrived  at  the  conclusion  that  an  insurance  upon  enemies'  property 
could  not  be  sustained.     The  first  decisions  seem  to  have  proceeded  upon 
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the  sole  ground  of  the  personal  disability  .of  an  alien  enemy  to  maintain  a 
suit  upon  the  policy  during  the  war ;  but  at  length  the  entire  invalidity  of 
the  contract  itself,  as  repugnant  alike  to  the  dictates  of  sound  policy  and  the 
clearest  maxims  of  the  law,  was  fully  confessed  and  established." 

This  general  doctiiue  is  recognized  iu  this  country.  The  Rapid,  8  Cranch 
(U.  S.  Sup.  Ct.),  155;  Prixe  Ca9e8,,2  Black  (U.  S.  Sup.  Ct.),  687;  Kershaw  v. 
KeUeyy  100  Massachusetts,  561 ;  97  Am.  Dec.  124 ;  1  Am.  Rep.  142,  where 
Gray,  J.,  observed:  "The  result  is,  that  the  law  of  nations,  as  judicially 
declared,  prohibits  all  intercourse  between  citizens  of  the  two  belligerents 
which  is  inconsistent  with  the  state  of  war  between  their  countries,  and  that 
this  includes  any  act  of  voluntary  submission  to  the  enemy,  or  receiving  his 
protection,  as  well  any  act  or  contract  which  tends  to  increase  his  resources, 
and  every  kind  of  trading  or  commercial  dealing  or  intercourse,  whether  by 
transmission  of  money  or  goods,  or  orders  for  the  delivery  of  either,  between 
the  two  countries,  directly  or  indirectly,  or  through  the  intervention  of  third 
persons  or  partnerships,  or  by  contracts  in  any  form  looking  to  or  involving 
such  transmission,  or  by  insurances  upon  trade  with  or  by  the  enemy.  Beyond 
the  principle  of  these  cases,  the  prohibition  has  not  been  carried  by  judicial 
decision.  The  more  sweeping  statements  in  the  text-books  are  taken  from 
the  dicta  which  we  have  already  examined,  and  in  none  of  them  is  any  other 
example  given  than  those  just  mentioned.  At  this  age  of  the  world,  when 
all  the  tendencies  of  the  law  of  nations  are  to  exempt  individuals  and  private 
contracts  from  injury  or  restraint  in  consequence  of  war  between  their  gov- 
ernments, we  are  not  disposed  to  declare  such  contracts  unlawful  as  have  not 
been  heretofore  adjudged  to  be  inconsistent  with  a  state  of  war." 

The  question  of  the  effect  of  war  upon  contracts  was  examined  by  Kent, 
Chancellor,  with  great  learning  and  elegance  in  Griswold  v.  WaiUlington^  16 
Johnson  (N.  Y.),  438,  where  he  reviews  all  the  English  decisions,  including 
the  principal  case,  and  concluding :  *'*•  Here  we  have  then  a  series  of  decisions 
at  law  touching  the  lawfulness  of  any  commercial  intercourse  with  an  enemy, 
in  which  the  language  of  the  Courts  appears  to  have  been  consistent  and 
decided,  and  the  question  to  have  been  as  clearly,  uniformly,  and  incontro- 
▼ertibly  settled  as  we  can  possibly  expect  in  any  case  and  from  any  human 
tribunals.'*  He  also  recites  and  adopts  the  '*  plain,  clear,  and  masterly 
reasoning"  of  Sir  William  Scott,  in  The  Hoop  (1  Rob.  196),  and  concludes : 
**  I  can  only  add,  upon  the  conclusion  of  that  decision,  that  any  Court  of  jus- 
tice that  can  expound  the  law  with  such  admirable  perspicuity,  and  maintain 
it  with  such  intrepid  firmness,  in  spite  of  all  personal  feelings  and  of  the 
hardships  and  compassion  of  the  case,  must  impart  honor  to  the  country  in 
which  it  is  instituted,  as  well  as  command  the  confidence  and  esteem  of  the 
rest  of  mankind."  Commenting  on  the  decision  of  the  Federal  Supreme 
Court  in  The  Rapid  (supra),  he  says :  "  Here  then  we  have  the  final  consum- 
mation of  this  discussion,  and  the  sanction  of  the  doctrine  we  have  been 
tracing,  solemnly  given  by  the  highest  judicial  authority  in  the  United  States. 
It  reaches  to  all  interchange,  or  transfer,  or  removal  of  property,  to  all  nego- 
tiation or  contracts,  to.  all  communication,  to  all  locomotive  intercourse,  to 
a  state  of  utter  occlusion,  to  any  intercourse  but  one  of  open  hostility,  to 
any  meeting  but  in  actual  combat.'* 
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It  must  be  observed  that  the  American  decisions  are  all  in  respect  to  con- 
tracts made  during  war,  and  not  to  the  effect  of  warnpon  a  previous  contract, 
and  the  precise  question  of  the  principal  case  —  insurance  before  war — does 
not  seem  to  have  arisen  except  in  Leathers  v.  Com.  In».  Co,,  2  Bush  (Ken- 
tucky), 206;  92  Am.  Dec.  483.  This  was  an  action  on  notes  for  premiums 
for  marine  insurance,  under  a  policy  made  before  the  Civil  War ;  and  the 
Court,  without  much  discussion,  said  that  "  all  pre-existing  contracts  of  con- 
tinuing performance,  as  those  of  partnership  and  insurance,  are  dissolved 
by  intervening  war,"  and  that  this  principle  applied  to  civil  war;  but  this  was 
obiter,  for  the  Court  concluded  that  the  insurance  had  expired  by  its  own 
terms  before  the  war ;  and  this  expression  in  respect  to  insurance  was  dis- 
approved by  the  same  Court  in  N.  Y,  L,  Inn.  Co.  v.  Clopton,  7  Bush,  179 ; 
3  Am.  Rep.  290,  as  "inapposite,"  ** immaterial,"  "inadvertent,"  and  ** obiter" 
and  "  entitled  to  no  consideration." 

In  Hallet  v.  Jenks,  3  Cranch  (U.  S.  Sup.  Ct.),  210,  a  vessel  belonging  to 
citizens  of  this  country  was  driven  by  distress  into  a  French  port,  in  1799, 
during  the  period  of  forbidden  intercourse  between  the  countries,  and  having 
landed  her  cargo  to  repair,  was  prohibited  from  reloading  it,  or  taking  away 
anything  but  produce.  It  was  held  that  this  was  not  forbidden  by  the  non- 
intercourse  act,  and  the  voyage  was  not  illegal  so  as  to  avoid  the  insurance 
on  the  new  cargo.  Marshall,  Ch.  J.,  was  of  opinion  that  even  if  actual  war 
had  existed,  the  result  would  have  been  the  same. 

But  in  respect  to  the  late  Civil  War  in  this  country,  it  has  been  held  that 
it  did  not  destroy,  but  merely  suspended,  a  contract  of  life  insurance,  and 
that  subsequent  payment  of  premiums  would  revive  it.  Cohen  v.  N.  Y.  M.  L. 
Ins.  Co.f  50  New  York,  610 ;  10  Am.  Rep.  610,  citing  the  principal  case ;  Mut. 
Ben.  Life  Ins.  Co.  v.  Atwood's  Adm'r,  24  Grattan  (Virginia),  497;  18  Am. 
Rep.  652;  Mut.  Ben.  Life  Ins.  Co.  v.  Hillyard,  35  New  Jersey  Law,  444;  18 
Am.  Rep.  741 ;  New  York  L.  Ins.  Co.  v.  Clopton,  7  Bush  (Kentucky),  179 ; 
3  Am.  Rep.  290;  Semmes  v.  Hartford  Ins.  Co.,  13  Wallace  (U.  S.  Sup.  Ct.), 
158 ;  HamUton  v.  Mut.  L.  Ins.  Co.,  9  Blatchford  (U.  S.  Circ.  Ct.),  234 ;  Statham 
V.  N.  Y.  L.  Ins.  Co.,  45  Mississippi,  581 ;  7  Am.  Rep.  737 ;  reversed,  93  United 
States,  24  (two  Judges  dissenting). 

Contra:  Dillard  v.  Manhattan  L,  Ins.  Co.,  44  (Georgia,  119 ;  9  Am.  Rep.  167; 
Worthington  v.  Charter  Oak  Life  Ins.  Co.,  41  Connecticut,  372 ;  19  Am.  Rep. 
495,  apparently  referring  to  the  principal  case;  N.  Y.  L.  Ins.  Co.  v.  StcUham, 
93  United  States,  24,  holding  that  the  insurer  was  still  bound  to  pay  the  equi- 
table value  of  the  policy  at  the  time  of  the  default  in  premiums.  (The  gen- 
eral question  may  be  regarded  as  still  open  in  that  Court.)  And  see  Hennen 
V.  Gilman,  20  Louisiana  Annual,  241 ;  96  Am.  Dec.  396. 
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No.  61.  — ATIBEET  v.  GEAY. 
(EX.  CH.  1862.) 

RULE. 

The  acts  of  the  government  of  the  country  of  the  in- 
sured are  not  to  be  imputed  to  the  insured,  so  as  to  deprive 
him  of  the  benefit  of  a  policy  which  is  expressed  so  as  to 
cover  losses  caused  by  such  acts,  there  being  nothing  inher- 
ently unlawful  in  the  object  of  the  insurance. 

Anbert  y.  Gray. 

3  Be«t  &  Smith,  163-182  (s.  c.  82  L.  J.  Q.  B.  50 ;  9  Jur.  (N.  S.)  714 ;  7  L.  T.  469 ; 

11  W.  R.  27). 

Marine  Insurance.  —Eestraints  of  Princes,  dtc,  —  Hostilities,        [163] 

1.  The  clause  in  an  ordinary  policy  of  marine  insurance  on  a  ship  and  goods 
which  insures  against  losses  occasioned  by  ^*  arrests,  restraints,  and  detainments 
of  all  kings,  princes,  and  people,  of  what  nation,  condition,  or  quality  soever,'' 
applies  to  a  seizure  of  the  ship  in  consequence  of  an  embargo  laid  on  her  by 
the  sovereign  of  the  country  of  the  assured,  for  the  purpose  of  carrying  on  a 
war  with  another  power  :  per  Crompton  and  Blackburn,  JJ.,  in  this  Court ; 
and  affirmed  in  the  Exchequer  Chamber,  per  £rle,  Ch.  J.,  Williams  and 
Keating,  JJ.,  and  Bramwell,  B.;  dubitante.  Pollock,  C.  B. 

2.  There  is  a  distinction  in  this  respect  between  an  embargo,  in  a  time  when 
there  is  peace  between  the  countries  of  the  insurer  and  the  assured,  laid  on  for  a 
purpose  wholly  unconnected  with  hostility  either  existing  or  expected,  and  an 
embargo  connected  with  such  hostility :  per  the  same  Judges  in  the  Exchequer 
Chamber. 

3.  Qtuere,  if  the  act  of  seizure  was  a  lawful  act  under  the  municipal  law  of 
the  country  of  the  assured  ?  per  the  same  Judges  in  the  Exchequer  Chamber. 

The  declaration  alleged  that  the  plaintififs,  on  the  3rd  October, 
1859,  according  to  the  usage  and  custom  of  merchants,  caused  to 
be  made  a  certain  policy  of  insurance,  purporting  thereby,  and 
containing  therein,  that  the  plaintiffs,  by  the  name  of  Aubert, 
Powell,  &  Co.,  or  as  agents,  as  well  in  their  own  name  as  for  and  in 
the  name  and  names  of  all  and  every  other  person  or  persons  to 
whom  the  same  did,  should,  or  might  appertain,  in  part  or  in  all, 
did  make  assurance,  and  did  cause  themselves  and  them  and  every 
of  them  to  be  insured,  lost  or  not  lost,  at  and  from  London  to 
Alicante^  with  liberty  to  call   at  any  intermediate  port  or  ports. 
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including  all  risk  of  craft,  upon  any  kind  of  goods  and  merchan- 
dises, and  also  upon  the  body,  tackle,  apparel,  ordnance,  munition, 
artillery,  boat,  and  other  furniture  of  and  in  the  good  ship  or  vessel 
called  The  Jovellanos,  whereof  was  master  under  God  for  the  said 

voyage  ,  or  whosoever  else  should  go  for  mas- 

[•164]  ter  in  the  *said  ship,  or  by  whatsoever  other  name  or 

names  the  said  ship,  or  the  master  thereof,  was  or  should 
be  named  or  called,  beginning  the  adventure  upon  the  goods  and 
merchandises  from  the  loading  thereof  aboard  the  ship  as  above, 
upon  the  ship,  &c.,  and  should  so  continue  and  endure  during  her 
abode  there  upon  the  ship,  &c. ;  and,  further,  until  the  ship,  with  all 
her  ordnance,  tackle,  apparel, &c.,  and  goods  and  merchandises  what- 
soever, should  be  arrived  at  as  above  upon  the  ship,  &c.,  until  she 
had  moored  at  anchor  twenty-four  hours  in  good  safety,  and  upon 
the  goods  and  merchandises  until  the  same  should  be  there  dis- 
charged and  safely  landed.  And  it  should  be  lawful  for  the  ship, 
&c.,  in  the  voyage,  to  proceed  and  sail  to  and  touch  and  stay  at 
any  ports  or  places  whatsoever  and  wheresoever  without  prejudice 
to  the  insurance.  The  ship,  &c.,  goods  and  merchandises,  &c.,  for  so 
much  as  concerns  the  assured,  by  agreement  between  the  assured 
and  assurers  in  the  policy,  were  and  should  be  valued  at  £1800  on 
B.  E.  Y.  thirty  bales  of  carpets  so  valued,  general  average  and 
charges  as  per  foreign  statement,  if  so  made  up.  Touching  the 
adventures  and  perils  which  they,  the  assurers,  were  contented  to 
bear,  and  did  take  upon  themselves  in  the  voyage,  they  were  of  the 
seas,  men-of-war,  fire,  enemies,  pirates,  rovers,  thieves,  jettisons, 
letters  of  mart  and  countermart,  surprisals,  takings  at  sea,  arrests, 
restraints  and  detainments  of  all  kings,  princes,  and  people  of  what 
nation,  condition,  or  quality  soever,  barratry  of  the  master  and  mari- 
ners, and  of  all  other  perils,  losses,  and  misfortunes  that  have  or 
should  come  to  the  hurt,  detriment,  or  damage  of  the  goods  and 

merchandises,  and  ship,  &c.,  or  any  part  thereof ;  and,  in 
[*  165]  case  of  any  loss  or  misfortune,  it  should  be  lawful  to  •  the 

assured,  their  faxitors,  servants,  and  assigns,  to  sue,  labour, 
and  travel  for,  in,  and  about  the  defence,  safeguard,  and  recovery  of 
the  goods  and  merchandises,  and  ship,  &c.,  or  any  part  thereof,  with- 
out prejudice  to  the  insurance,  to  the  charges  whereof  they,  the 
assurers,  would  contribute,  each  one  according  to  the  rate  and 
quantity  of  his  sum  therein  assured.  And  it  was  agreed  by  them, 
the  assurers,  that  the  said  writing  or  policy  of  assurance  should  be 
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of  as  much  force  and  effect  as  the  surest  writing  or  policy  of  assur- 
ance theretofore  made  in  Lombard  Street,  or  in  the  Eoyal  Ex- 
change, or  elsewhere  in  London.  And  so  they,  the  assurers,  were 
contented,  and  did  thereby  promise  and  bind  themselves,  each  one 
for  his  own  part,  their  heirs,  executors,  and  goods  to  the  assured, 
their  executors,  administrators,  and  assigns,  for  the  true  perform- 
ance of  the  premises,  confessing  themselves  paid  the  consideration 
due  unto  them  for  the  said  assurance  by  the  assured  at  and  after  the 
rate  of  twenty  shillings  per  cent  And  by  a  certain  memorandum, 
thereunder  written,  com,  fish,  salt,  fruit,  flour,  and  seed  were 
warranted  free  from  average,  unless  general,  or  the  ship  should 
be  stranded;  sugar,  tobacco,  hemp,  flax,  hides,  and  skins  were 
warranted  free  from  average  under  £5  per  cent ;  and  all  other 
goods,  also  the  ship  and  freight,  were  warranted  free  from  average 
under  £3  per  cent,  unless  general,  or  the  ship  should  be  stranded. 
And  thereupon,  in  consideration  of  the  premises,  and  that  the 
plaintiffs  had  paid  to  the  defendant  the  sum  of  20a.  as  a  premium 
or  reward  for  the  insurance  of  £100  of  and  upon  the  premises  in 
the  policy  mentioned,  the  defendant  then  became  and  was  an 
insurer,  and  duly  subscribed  the  said  policy  of  insurance  as 
such  insurer  of  the  sum  of  £100  upon  *  the  said  goods  in  [*  166] 
the  said  ship  or  vessel,  for  the  said  voyage  in  the  said 
policy  of  insurance  mentioned.  The  declaration  then  averred  that 
the  goods  mentioned  in  the  policy,  to  wit,  thirty  bales  of  carpets, 
of  great  value,  had  been  and  were  shipped  and  loaded  at  London 
aforesaid,  in  and  on  board  the  ship  or  vessel  in  the  policy  mentioned, 
to  be  carried  and  conveyed  thereon  on  the  voyage  in  the  policy 
mentioned,  and  that  they  the  plaintiffs,  one  Bonifacio  Euiz  de 
Velasco,  and  certain  persons  carrying  on  business  under  the  name, 
style,  or  firm  of  Bonifacio  Euiz  de  Velasco,  some  or  one  of  them, 
were  then  and  continually  thence,  until  and  at  the  time  of  the 
loss,  &c.,  interested  in  the  goods  in  the  policy  mentioned  and  so 
shipped  on  board  the  ship  as  aforesaid,  to  a  large  value  and 
amount,  to  wit,  the  value  and  amount  of  all  the  moneys  by  them 
ever  insured  or  caused  to  be  insured  thereon  ;  and  that  the  insur- 
ance was  made  by  Aubert,  Powell,  &  Co.,  for  the  use  and  benefit 
and  on  the  account  of  the  person  or  persons  so  interested  as 
aforesaid.  It  then  alleged  that  the  said  ship  or  vessel,  with  the 
said  goods  on  board  thereof,  departed  and  set  sail  from  London 
aforesaid  on  her  said  voyage  in  the  said  policy  mentioned;  and 
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that  afterwards,  and  during  the  continuance  of  the  risk  in  the 
policy  mentioned,  the  goods  so  insured  as  aforesaid,  hy  perils,  losses, 
and  misfortunes  insured  against  by  the  said  policy,  became  and 
were  greatly  damaged,  injured,  spoiled,  and  deteriorated  in  value, 
and  thereby  and  by  reason  of  the  premises  the  person  or  persons 
so  interested  as  aforesaid  sustained  an  average  damage  or  loss 
on  the  goods  to  a  much  larger  amount  than  £3  per  cent  on  all 
the  money  insured  thereon,  to  wit,  to  the  amount  of  £31  Os.  Id, 
by  the  hundred  for  each  and  every  XlOO  insured  thereon  by  the 
plaintiffs ;  whereby  the  defendant  then  became  liable  to 
[*  167]  *  pay  to  the  person  or  persons  so  interested  as  aforesaid 
a  large  sum  of  money,  to  wit,  the  sum  of  £31  0«.  7rf.,  being 
his  the  defendant's  proportion  of  the  said  average  loss  for  and  in 
respect  of  the  said  sum  of  £100  so  by  him  insured  as  aforesaid ;  and 
averred  that  the  person  or  persons  so  interested  as  aforesaid  did 
afterwards,  by  reason  and  in  consequence  of  the  said  loss  so 
occasioned  as  aforesaid  by  the  said  perils,  losses,  and  misfortunes 
so  insured  against,  by  their  factors  and  servants,  sue,  labour,  and 
travel  for,  in  and  about  the  defence,  safeguard,  and  recovery  of 
the  goods,  and  in  so  doing  did  necessarily  expend  a  large  sum  of 
money,  whereby  the  defendant,  according  to  the  terms  of  the 
policy,  then  became  liable  to  pay  to  the  person  or  persons  so 
interested  as  aforesaid  a  further  sum  of  money,  to  wit,  the  sum  of 
£6,  being  the  rateable  part  or  proportion  of  the  expense  aforesaid 
which  the  defendant  ought  to  have  paid  in  respect  of  the  insurance 
aforesaid  :  concluding  with  the  averment  that  all  things  had  been 
done  and  happened,  &c. :  and  the  plaintiffs  claimed  £50. 

Plea.  Before  and  at  the  time  of  the  making  of  the  policy,  and 
thence  continually  until  and  at  the  time  of  the  losses,  the  person 
or  persons  so  interested  in  the  goods,  and  for  whose  use  and 
benefit,  and  on  whose  account,  the  insurance  was  made  were,  and 
each  of  them  was,  Spaniards  and  subjects  of  the  Queen  of  Spain, 
and  domiciled  in  the  kingdom  of  Spain.  And  that,  before  the 
losses,  or  any  of  them,  the  ship,  in  the  course  of  the  voyage,  arrived 
at  Corunna,  in  the  kingdom  of  Spain,  and  that,  while  at  Corunna, 
an  embargo  was   laid   upon   the   ship   by  the   Queen  of   Spain, 

and  the  ship  was  taken   possession  of  by  the  Queen  of 
[•  168]  Spain,  *  and  her  agents  duly  authorised   by  her,  for  the 

purpose  of  conveying  troops  to  Malaga,  for  the  purpose  of 
carrying  on  a  war  in  which  the  Queen  of  Spain  then  was  engaged 
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with  the  Emperor  of  Morocco,  and  the  captain  and  crew  were 
compelled  by  the  said  Queen  and  her  agents  to  remove  the  goods 
from  the  ship  to  make  room  for  the  troops,  and  the  captain  and 
crew  were  compelled  by  the  Queen  and  her  agents  to  remove  the 
goods  during  stormy  and  tempestuous  weather,  and  the  goods 
were,  by  the  Queen  and  her  agents,  placed  on  the  open  and  un- 
covered quays  at  Corunna,  the  weather  being  then  wet  and  rainy, 
and  thereby  the  goods  became  and  were  damaged,  injured,  spoiled, 
and  deteriorated  in  value,  &c.  And  that  the  goods  were  damaged, 
injured,  spoiled,  and  deteriorated  solely  by  the  premises  in  this 
plea  mentioned,  and  not  by  any  other  perils,  losses,  or  misfortunes 
whatever  ;  and  that  the  suing,  labouring,  and  travelling  mentioned 
were  rendered  necessary  solely  by  the  premises  in  this  plea  men- 
tioned, and  not  otherwise. 

Demurrer,  and  joinder  in  demurrer. 

The  case  was  heard  by  Crompton  and  Blackburn,  JJ.  Hill,  J., 
was  present  during  a  portion  of  the  time,  but  took  no  part. 

After  hearing  argument,  this  Court,  on  the  authority  of  the  [169] 
cases  of  Conway  v.  Gray,  10  East,  536,  Conway  v.  Forbes,  10 
East,  539,  and  Maury  v.  Shedden,  10  East,  540,  relied  on  by  the 
defendant,  gave  judgment  for  the  plaintiffs,  but  intimated  that  in 
the  conflict  of  authorities  the  question  ought  to  be  determined  by  a 
Court  of  Error. 

(IN  THE  EXCHEQUER  CHAMBER.) 

Aubert  y.  Gray. 

Error  having  been  brought  on  the  judgment  accordingly,  it  was 
argued  before  Erle,  Ch.  J.,  Pollock,  C.  B.,  Williams  and  Keating, 
JJ.,  and  Bramwell,  B.  The  Court,  after  hearing  arguments  in 
which  the  conflicting  authorities  were  fully  cited,  took  time  for 
consideration. 

The  judgment  of  the  Court  was  now  delivered  by  [180] 

Erle,  Ch.  J.  —  The  plaintiffs,  Spaniards,  sued  on  a  policy 
on  goods  by  which  they  were  insured,  inter  alia,  against  restraints 
of  princes,  in  the  usual  form. 

The  ship  was  restrained  at  Corunna  by  order  of  the  *  Span-  [*  181] 
iah  government,  which  had  a  temporary  need  for  transports, 
and  laid  an  embargo  for  that  object  on  all.  vessels  in  some  of  its 
ports  at  that  time,  and  so  the  loss  was  occasioned.     The  plaintiffs 
affirmed  that  the  loss  was  caused  by  the  restraint  of  a  prince. 
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And  if  the  Court  is  to  give  effect  to  the  intention  of  the  parties, 
expressed  by  the  words  of  the  contract  according  to  their  ordinary 
meaning,  they  are  right  in  this  affirmation  —  the  restraint  of  a 
prince  caused  the  loss,  the  assured  have  used  the  words  which 
express  that  they  are  to  be  indemnified  against  loss  from  any 
restraint  of  any  prince ;  and  in  mercantile  interest,  the  loss  and 
the  need  for  indemnity  against  it  is  the  same,  whoever  be  the 
prince  who  restrained  the  ship. 

The  defendant  alleges  that  the  ship  was  restrained  by  the  act 
of  the  plaintiffs  themselves,  and  he  founds  this  allegation  on  the 
fiction  that  every  subject  of  every  State  consents  to  and  adopts 
as  his  own  every  act  of  the  government  of  his  State,  according  to 
the  decision  of  Conway  v.  Or  ay,  10  East,  536.  And  he  contended 
that  a  restraint  by  the  Spanish  government  is  a  restraint  by  every 
Spaniard,  and  so  by  the  plaintiffs. 

The  Court  below  gave  judgment  for  the  truth  against  that 
fiction,  and  in  our  opinion  the  Court  below  was  right.  Each 
party  relied  on  the  several  authorities  which  he  cited,  but  it  is 
not  now  expedient  to  go  through  them  with  an  attempt  to  recon- 
cile them ;  they  are  in  such  apparent  inconsistency  that  a  Court  of 
Error  has  the  duty  of  resorting  to  the  governing  principle,  and 
deciding  in  accordance  therewith. 

The  governing  principle  for  the  construction  of  contracts  is  to 
give  effect  to  the  intention  of  the  parties  expressed  in  the 
[*  182]  words  of  their  contract ;  and,  as  before  *  stated,  according 
to  that  principle  the  plaintiffs  were  entitled  to  succeed. 

The  assertion  that  the  act  of  the  government  is  the  act  of  each 
subject  of  that  government,  is  never  really  true.  In  representative 
governments  it  may  have  a  partial  semblance  of  truth,  but  in  des- 
potic governments  it  is  without  that  semblance. 

We  were  much  pressed  with  the  argument  that  the  case  of  Con- 
way v.  Gray,  10  East,  536,  has  been  constantly  acted  on  by  all 
parties  interested  in  insurance  law.  The  answer  is,  that  the  fact  is 
disputed.  The  treatises  lead  to  a  contrary  conclusion  ;  and,  even 
if  the  assertion  were  true,  still  the  plaintiffs  ought  to  have  our 
judgment,  provided  we  think  that  the  decision  of  the  inferior 
Court,  which  would  bind  till  it  was  overruled,  was  contrary  to 
law:  and  that  is  our  opinion. 

This  judgment  recognises  a  marked  distinction  between  an 
embargo  in  a  time  when  there  is  peace  between  the  countries  of  the 
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insurer  and  the  assured,  laid  on  for  a  purpose  wholly  unconnected 
with  hostility,  either  existing  or  expected,  and  an  embargo  con- 
nected with  such  hostility;  therefore  this  judgment  does  not 
interfere  with  any  of  the  decisions  on  points  connected  with 
war. 

It  should  also  be  understood  that  we  do  not  say  if  the  act  of 
seizure  was  a  lawful  act  under  the  municipal  law  of  Spain,  that, 
as  against  a  Spanish  subject,  such  seizure  would  be  within  the 
insurance. 

The  Lord  Chief  Baron  authorises  me  to  say  that,  although  he 
does  not  entirely  concur  with  this  judgment,  he  is  not  prepared  to 
dissent  from  the  decision  of  this  Court  and  the  Court  below. 

Judgment  affirmed. 

ENGLISH  NOTES. 

The  above  decision,  being  that  of  the  Exchequer  Chamber,  must  be 
taken  as  finally  settling  the  law,  and  to  have  set  aside  the  decision  in 
Conway  v.  Gray  and  other  authorities  decided  on  the  principle  referred 
to  in  the  judgment,  p.  143,  supra.  The  result  of  the  decision  is  neatly 
stated  by  Arnould  (Insurance,  6th  ed.,  p.  738)  to  be  ''that  the  assured 
is  not  to  be  identified  with  the  acts  of  his  own  government  unless  the 
existence  of  hostilities  between  it  and  the  government  of  the  insurers 
renders  any  such  contract  of  indemnity  incompatible  with  that  highest 
law  —  the  salus  populi  —  under  the  insurer's  government." 

AMERICAN  NOTES. 

Although  the  decision  turned  upon  the  question  of  a  foreign  judgment, 
this  principle  was  recognized,  upon  elaborate  review  of  the  existing  English 
decisions,  in  Francis  v.  Ocean  Ins.  Co.,  6  Cowen  (N.  Y.  Sup.  Ct.,  a.  p.  1826), 
404.  Here  the  Court,  after  considering  Conway  v.  Gray,  10  East,  636,  ob- 
served :  "  The  contract  of  insurance  is  peculiarly  one  of  equity  and  good 
faith,  and  I  should  regret  to  see  it  subjected  to  so  technical  and  fanciful 
a  rule  of  construction  as  that  which  we  have  been  considering.  All  the 
cases  admit  that  detention  by  embargo,  or  other  act  of  any  other  government 
than  that  of  the  assured,  is  one  of  the  perils  covered  by  the  ordinary  policy, 
and  is  good  ground  of  abandonment.  That  an  embargo  by  the  government 
of  the  assured  is  as  much  within  the  actual  contemplation  of  the  parties  as 
an  embargo  by  any  other  government,  cannot  be  questioned ;  nor  that  the 
citizens  of  a  country  have  no  actual  participation  in  the  acts  of  the  govern- 
ment, in  any  sense  which  would  make  it  a  violation  of  good  faith  to  permit 
them  to  make  those  acts  the  foundation  of  a  claim  against  a  foreign  under- 
writer. It  strikes  me  as  unworthy  of  the  advanced  intelligence  of  the  age,  and 
of  the  enlightened  condition  of  its  jurisprudence,  to  suffer  the  symmetry  of  so 
important  a  department  of  the  commercial  law  to  be  broken  in  upon,  on  the 
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strength  of  a  notion  so  purely  theoreticaL  This  is  the  first  time,  I  beliere, 
in  which  this  question  has  come  before  an  American  Court ;  and  I  have,  for 
that  reason,  dwelt  upon  it  longer  than  was  necessary  for  the  purposes  of  the 
case  which  we  are  now  deciding." 

This  decision  was  affirmed  in  2  Wendell,  64,  where  the  Court,  in  regard  to 
the  point  <'  that  the  assured  cannot  recover  for  an  act  done  under  the  author- 
ity of  his  own  State,"  oonsidered  that  it  was  not  in  the  ease^  and  that  *<  there  is 
a  peculiar  satisfaction  in  being  relieved  from  the  investigation  and  decision  of 
the  point.  I  have  looked  into  it  sufficiently  to  discover  that  it  is  one  of  great 
difficulty,  and  in  reference  to  which  the  decisions  of  the  English  Courts  cannot 
be  relied  upon,  as  well  from  their  own  contradictions  as  fi*om  the  peculiar 
political  principles  which  control  that  government  and  its  Courts.  It  is 
identified  with  great  principles  of  civil  liberty,  and  with  the  fundamental 
doctrines  of  the  reciprocal  rights  and  duties  of  governments  and  their  subjects, 
which  have  furnished  themes  for  copious  illustration  by  the  statesmen  and 
jurists  of  the  world.  Upon  all  these  questions  the  statesmen  of  our  own 
country  have  maintained  opinions  which  have  been  combated  by  those  of 
foreign  countries,  but  which,  I  doubt  not,  will  one  day  become  the  law  of 
this  coimtry.  At  present  it  is  as  unnecessary  as  it  would  he  presumptuous 
in  me  to  attempt  to  ascertain  and  define  the  existing  law  in  respect  to  the 
question  how  far  and  in  what  oases  a  citizen  is  bound  to  look  to  his  own 
government  only  for  redress  for  injuries  committed  by  the  judicial,  legisla- 
tive, or  executive  departments,  within  the  scope  of  their  authority." 

The  same  view  was  taken,  obiler,  in  Delano  v.  Bedford  fnt,  Co.^  10  Massa- 
chusetts, 351,  852,  where  the  Court  said :  **  An  embargo  is  a  restraint  and 
detention  by  public  authority,  and  may  be  considered  as  within  the  import  of 
the  clause  in  question."  "  For  every  purpose  of  the  present  inquiry,  the  em- 
bargo by  the  law  of  the  United  States  has  been  considered  as  a  loss  within 
the  policy,  if  any  restraint  or  detention  would  be."  "  A  restraint  and  deten- 
tion by  an  embargo  has  been  determined  to  be  a  constructive  total  loss." 
But  the  Court  restrict  the  privilege  of  the  assured  to  abandonment,  and  this 
is  held  in  Offden  v.  N.  Y.  F.  Tm.  Co.,  12  Johnson  (N.  Y.  Ct.  of  Errors),  25; 
Mc Bride  v.  M,  Jns,  Co.j  5t  Johnson,  299. 

The  matter  was  considered  by  Kent,  Ch.  J.,  in  McBride  v.  Marine  Ins.  Co.<, 
5  Johnson  (N.  Y.),  308,  a.  d.  1810,  where  he  said:  " There  is  no  decision  in 
the  English  books  which  comes  up  to  the  question,  though  the  uniform  lan- 
guage of  the  cases,  and  of  the  writers  on  insurance,  is  in  favor  of  the  right  of 
the  assured,  in  a  case  like  the  present,  to  abandon  and  recover.  They  make 
no  distinction  between  a  foreign  and  a  domestic  embargo." 

"  In  addition  to  this,  we  have  a  very  respectable  authority  at  home  on  the 
point  now  presented.  I  allude  to  the  case  of  Odlin  v.  The  Insurance  Company  of 
Pennsylvania,  in  the  Circuit  Court  of  the  United  States  (HalPs  Law  Joumid, 
Vol.  n.  p.  221).  Judge  Washixgton  went  through  all  the  cases  that  bear 
upon  the  question,  and  examined  it,  upon  principles  of  law  and  public  policy, 
and  concluded  that  the  assured  had  a  right  to  abandon,  and  claim  a  total  loss. 
After  the  clear  and  masterly  view  of  the  subject  which  was  taken  in  that  case, 
it  becomes  unnecessary  to  examine  it  here  at  large ;  and  I  think  that  I  need 
not  do  much  more  than  to  declare  that  I  yield  my  full  assent  to  that  opinion. 
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**  An  embargo  is  not  required  to  be,  upon  the  face  of  the  act,  definite  as  to 
tune.  It  18  frequently  otherwise ;  and  the  case  of  tha  British  embargo  on 
feasek  bound  to  Leghorn,  as  stated  in  Hadley  r.  Clorka  (8  Term  Bep.  269),  is 
a  pertinent  and  strong  instance  of  the  kind.  Bat  it  is,  from  the  verj  natnre 
and  policy  of  the  measure,  a  temporary  restraint.  It  suspends,  but  does  not 
dissolTe,  the  contract  of  insurance,  any  more  than  the  contract  to  carry  goods. 
The  error  of  the  connsel  for  the  defendants  consists  in  considering  the  em- 
bargo imposed  by  Congress  as  a  permanent  prohibition,  working  a  dissolution 
of  the  oontracL  We  must  judge  of  the  act  from  what  it  purports  to  be,  and 
from  the  terms  which  it  uses.  An  embargo,  ex  vi  termimij  means  only  a  tem- 
porary suspension  of  trade.  A  general  and  permanent  prohibiticm  of  trade 
would  not  be  an  embargo.  It  would  be  an  act  too  violent  to  be  endured,  and 
is  not  to  be  presumed.  It  is  equally  a  very  forced  argument  to  liken  this 
case  to  a  contract  to  do  an  unlawful  act,  or  to  perform  an  illegal  voyage. 
The  voyage  commenced  before  the  law  existed.  It  was  not  the  object  of  the 
policy  to  violate  any  law.  It  had  a  contrary  tendency.  It  was  to  indemnify 
against  arrests  and  detentions,  and  not  to  indemnify  for  resistance  to  them. 
'  The  policy  of  the  State,*  as  Lord  Alvaxlxt  observed,  *  is  not  concerned  in 
preventing  one  British  subject  from  insuring  another  against  the  effects  of  an 
embargo  laid  by  the  British  government.' 

^  The  counsel  referred  to  some  recent  decisions  in  England,  arising  under 
our  embargo,  and  which  are  reported  in  the  addenda  to  Park  (dth  ed.  p.  609); 
but  they  will  not  be  found,  on  examination,  to  have  declared  a  difEerent  rule 
of  law,  as  applicable  to  this  case,  from  that  which  we  deem  the  correct  one. 
The  Court  of  K.  B.  decided  that  an  American  citizen  could  not  recover  from 
a  British  underwriter,  under  an  abandonment  founded  upon  our  embargo,  be- 
cause every  American  subject  was  to  be  deemed  a  party  to  the  Act  of  Congress, 
and  shall  not  be  permitted  to  indemnify  himself  at  thei  expense  of  a  British 
subject,  for  a  loss  arising  from  his  own  act  This  is  similar  to  the  reasoning 
suggested  by  Lord  Alvanlet,  in  the  case  of  Touteng  v.  Hubbard  (3  Bos.  & 
Full.  291),  and  it  appears  to  be  drawn  from  political  considerations  rather 
than  from  principles  of  law.  Whether  the  Courts  of  this  and  of  other  coun- 
tries would  or  would  not  adopt  a  similar  rule,  under  similar  circumstances, 
we  need  not  now  discuss.  It  is  sufficient  in  this  case  to  say  that  the  rule  is 
not  applicable.  Lord  Ellenborouoh  admits  that  'where  the  insured  and 
insurer  are  both  subjects  of  the  same  State,  the  question  will  stand  upon 
very  different  grounds  of  consideration.'  And,  indeed,  in  Page  v.  Thompson 
(Park,  fith  ed.  109)  he  is  said  to  have  ruled  differently,  that  being  a  case 
between  British  subjects.  When  both  parties  belong  to  the  same  government, 
the  act  of  the  govei*nment  is  as  much  the  act  of  one  party  as  of  the  other,  and 
each  ought  to  be  equally  estopped  from  taking  advantage  of  it,  to  the  preju- 
dice of  the  other.  To  consider  it  ae  amounting  to  an  agreement  between 
the  two  parties  to  dissolve  the  contract  would  be  pushing  the  doctrine  to  an 
extravagant  length.  A  domestic  embargo  would,  upon  such  a  refined  princi- 
ple, dissolve  all  contracts  of  affreightment  and  for  wages,  contrary  to  the 
settled  role  both  in  England  and  France." 

Of  this  matter  Mr.  Duer  says,  citing  Conway  v.  Gray  (1  Insurance,  351) : 
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<*A8  a  general  rule,  the  effect  of  a  subsequent  law  prohibiting  the  acts 
necessary  to  the  performance  of  a  contract,  already  made,  is  to  dissolve  the 
contract  without  prejudice  to  either  of  the  parties ;  but  from  this  rule  the 
operation  of  an  embargo  upon  a  subsisting  policy  is  an  exception.  Where 
the  voyage,  insured  by  a  policy  at  and  Jrom  the  port  of  departure,  is  rendered 
illegal  before  the  policy  has  attached,  by  a  law  of  revenue  or  trade,  or  the 
provisions  of  a  treaty,  the  contract  is  annulled,  without  any  right  to  the 
assured  to  claim  an  indemnity,  or  even,  generally  speaking,  a  return  of 
premium ;  but  the  defeat  of  the  voyage  by  an  embargo  after  the  policy  has 
attached  is  not  considered  as  a  dissolution  of  the  contract,  but  as  a  loss  by 
a  peril  insured  against,  entitling  the  assured,  upon  an  abandonment,  to  a 
recovery  of  the  whole  sum  insured.  It  is  a  total  loss  by  an  arrest  or  detain- 
ment of  the  government,  and  as  such  is  covered  by  the  express  words  of  the 
policy.  When  it  is  certain  that  the  embargo  will  be  of  short  duration,  the 
assured  may  elect  to  consider  the  voyage,  not  as  defeated,  but  suspended,  and 
may  resume  its  prosecution  under  the  policy,  when  the  temporary  restraint 
is  removed.  But  although  the  contract  of  insurance  is  not  dissolved  so 
long  as  the  vessel  remains  in  port,  yet  should  she  sail,  or  attempt  to  sail,  in 
violation  of  the  embargo,  this  act  of  positive  illegality,  whether  followed 
by  a  seizure  or  not,  I  cannot  doubt,  would  avoid  the  policy,  and  discharge 
the  insurers.  That,  in  the  event  of  a  seizure,  they  would  not  be  liable 
is  certain."    See  Odlin  v.  Ins.  Co,,  2  Washington  (U.  S.  Circ.  Ct.),  312. 


Section  VI.  —  Constnictwn. 
(3)   Express  Warranties  and  Exceptions. 

No.  62.  — RICH  V.  PAEKER. 
(1798.) 

No.  63.  — BARING  v.  CLAGETT. 
(1802.) 

RULE. 

A  WARRANTY  of  the  iieutral  or  national  character  of  a 
ship  is  sufficiently  expressed  by  the  description  of  the  ship 
on  the  face  of  the  policy  as  "  an  American,"  &c. ;  and,  in 
order  to  comply  with  the  warranty,  the  ship  must  be  fur- 
nished with  the  proper  documents  to  establish  her  character 
to  be  entitled  to  immunity  according  to  the  law  of  nations 
or  any  special  treaty  to  which  the  government  of  the  coun- 
try to  which  the  ship  is  stated  to  belong  is  a  party. 
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Eioh  T.  Parker. 

7  Term  Reports,  705-711  (4  R.  R.  552). 

Insurance.  —  Ea^ess  Warranfy.  —  Nationality  of  Ship.  —  Ship^s  Papers. 

A  warranty  in  a  policy  of  insurance  that  the  ship  is  American  prop-  [705] 
erty  means  that  the  ship  is  entitled  to  all  the  privileges  of  an  American 
flag;  and  if  she  has  no  passport  on  hoard  (which  is  required  by  the  treaty  be- 
tween France  and  America),  the  warranty  is  not  complied  with,  and  the  assured 
cannot  recover  against  the  underwriter,  though  in  fact  the  ship  suffers  no  incon- 
veniences in  the  voyage  from  the  want  of  the  passport. 

This  was  an  action  on  two  policies  of  insurance,  one  on  the 
ship  the  Atlantic,  the  other  on  goods  on  board  her,  from  London 
to  Guernsey,  from  thence  to  the  coast  of  Africa,  during  her  stay 
and  trade  there,  and  at  and  from  thence  to  her  port  or  ports  of 
discharge  in  all  or  any  of  the  British  West  India  Islands 
*  and  America.  The  ship  and  goods  were  warranted  to  be  [*  706] 
American  property.  The  plaintiff  averred  that  the  ship 
and  goods  were  American,  and  then  stated  that  the  ship  sailed 
from  London  to  Guernsey,  and  from  thence  to  the  coast  of 
Africa,  where  she  was  captured  by  an  enemy. 

The  defendant  pleaded  the  general  issue,  and  on  the  trial  before 
Lord  Kbnyon,  at  Guildhall,  a  special  verdict  was  found ;  which 
(after  stating  the  making  of  the  policies,  the  sailing  and  capture 
of  the  ship  as  set  forth  in  the  declaration)  stated  that  the  ship, 
the  Atlantic,  was  an  American  ship  and  the  property  of  the 
plaintiff,  a  native  and  citizen  of  the  United  States  of  America, 
and  that  the  goods  were  American  property.  It  then  set  forth 
the  treaty  between  France  and  the  United  States  of  America,  in 
1778 ;  in  which  it  was  agreed  (inter  alia)  that  the  ships  and  ves- 
sels belonging  to  the  subjects  of  the  other  ally  must  be  furnished 
with  sea-letters,  or  passports,  expressing  the  name,  property,  and 
balk  of  the  ship,  as  also  the  name  and  place  of  habitation  of  the 
master  or  commander  of  the  ship,  that  it  might  thereby  appear 
that  the  ship  really  and  truly  belonged  to  the  subjects  of  one  of 
the  parties ;  which  passport  should  be  made  out  and  granted  ac- 
cording to  the  form  annexed.  And  it  was  further  agreed  that  if 
the  ships  of  the  subjects  of  either  of  the  parties  should  be  met 
with,  either  sailing  along  the  coast  or  on  the  high  seas,  by  any 
ships  of  war  of  the  other,  or  by  any  privateers,  the  ships  of  war 
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or  privateers,  for  the  avoiding  of  any  disorder,  should  remain  out 
of  cannonnghot,  and  might  send  their  boats  on  board  the  merchant 
ship  which  they  should  so  meet  with,  and  might  enter  her  to  the 
number  of  two  or  three  men  only,  to  whom  the  master  or  com- 
mander of  euch  ship  or  vessel  should  exhibit  his  passport  concern- 
ing the  property  of  the  ship,  made  out  according  to  the  form 
inserted  in  that  treaty.  And  that  the  ship,  when  she  should 
have  shown  such  passport,  should  be  free  and  at  liberty  to  pursue 
her  voyage,  so  as  it  should  not  be  lawful  to  molest  or  search  in 
any  manner,  or  to  give  her  chase,  or  to  foroe  her  to  quit  her  in- 
tended course.  The  verdict  then  stated,  that  before  and  at  the 
time  of  sailing  of  the  ship,  &c.,  this  country  was  engaged  in  a 
war  with  France;  and  that  the  ship  when  she  so  sailed  from 
London  on  her  voyage  for  Guernsey  had  not  on  board  any  sea- 
letter  or  passport  made  out  and  granted  for  her  according  to  the 
form  aniiexed  to  the  treaty ;  but  that  at  the  time  of  her  sailing 

from  Guernsey  and  from  thence  continually,  afterwards, 
[*  707]  until,  and  at  the  time  of  the  *  capture  she  was  furnished 

with  and  had  on  board  her  such  a  sea-letter  or  passport, 
&c.,  and  which  was  exhibited  and  shown  at  the  time  of  her  cap- 
ture and  loss,  by  the  master  of  the  ship,  to  the  commander  of  the 
French  privateer.     But  whether,  &c. 

Bark,  for  the  plaintiff,  after  stating  the  question  to  be,  whether 
or  not  the  warranty  in  the  policy,  that  the  ship  and  caiigo  were 
American  property,  had  been  complied  with,  argued  in  the  affirm- 
ative. Whether  or  not  a  warranty  has  been  complied  with  is  a 
question  of  fact  to  be  established  by  evidence;  now  here  that  fact 
is  expressly  found  by  the  jury,  and  that  precludes  all  further  argu- 
ment The  defendant  however  insists  that  the  ship  was  not 
American,  because  she  had  not  the  passport  on  board  during  the 
former  part  of  the  voyage.  But,  in  the  firet  place,  the  passport 
was  on  board  before,  and  at  the  time  of  the  capture ;  and  it  does 
not  appear  that  the  ship  suffered  the  least  inconvenience  or  inter- 
ruption from  not  having  it  on  board  when  she  sailed  from  London 
to  Guernsey.  And  in  the  next  place,  the  want  of  that  passport 
neither  negatives  the  warranty  that  the  ship  and  goods  were 
American,  nor  was  it  a  cause  of  seizure  or  confiscation  either  by 
the  law  of  nations  or  by  the  treaty  between  France  and  America, 
Whether  the  ship  were  or  were  not  American  is  one  question, 
whether  or  not  she  had  the  passport  on  board  is  another,  not 
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depending  on  the  former.  There  is  no  pretence  to  say  that  the 
want  of  this  passport  was  a  cause  of  seizure  or  confiscation  by  the 
law  of  nations.  It  has  never  been  holden  that  the  want  of  such  a 
paper  disproved  the  warranty  of  neutrality.  The  want  of  certain 
documents  may  indeed  afford  a  ground  of  suspicion  that  the  ship 
is  not  neutraly  and  when  connected  with  other  circumstances 
may  be  a  ground  of  confiscation ;  but  there  is  no  instance  of  a 
sentence  of  condemnation  merely  on  the  groimd  that  the  ship 
had  not  particular  papers  on  board.  Even  if  there  had  been  a 
sentence  in  a  foreign  Court  condemning  this  ship  on  this  ground* 
and  that  reason  had  been  stated  as  the  foundation  of  the  sentence^ 
it  would  not  have  been  conclusive  here.  Calvert  v.  Bovill,  7  T.  R 
523  (4  B.  B.  517).  The  circumstance  of  material  papers  being 
thrown  overboard  just  before  the  ship  is  taken,  raises  a  stronger 
suspicion  than  the  want  of  such  a  document  as  a  passport,  but 
that  alone  is  not  a  sufficient  ground  of  condemnation.  Bernardi 
T.  Motteux,  DougL  574  And  in  Sal(mcci  v.  JohvMn,  Park's  Insur. 
415,  it  was  not  even  argued  that  the  want  of  a  charter^ 
party  was  a  ground  of  •  condemnation.  Then  considering  [*  708] 
the  treaty  between  France  and  America,  the  requiring  of 
the  passport  is  merely  a  regulation  of  convenience  between  the 
two  States,  having  for  its  object  that  which  is  stated  in  the  treaty, 
''  so  as  it  should  not  be  lawful  to  molest  or  search  in  any  manner, 
or  to  give  her  chase,  or  to  force  her  to  quit  her  intended  voyage." 
By  the  law  of  nations,  any  ship  may  be  stopped  on  the  high  seas 
in  time  of  war  by  either  of  the  belligerent  powers,  in  order  to  ex- 
amine whether  she  is  carrying  any  succours  to  an  enemy,  to  avoid 
which,  one  of  the  articles  in  this  treaty  was  inserted.  The  infrac- 
tion of  this  treaty  may  be  a  cause  of  complaint  as  between  the 
two  nations,  but  as  between  the  subjects  of  one  of  those  nations  and 
the  subjects  of  any  other  nation  it  is  not  a  cause  of  confiscation, 
nor  does  it  disprove  the  warranty  of  neutrality.  If  indeed  the 
ship  had  been  stopped  on  the  high  seas,  and  for  want  of  this  paper 
had  been  carried  into  a  French  port,  perhaps  that  might  have 
avoided  the  policy  on  the  ground  of  a  deviation,  inasmuch  as  that 
would  have  arisen  from  the  master's  neglect;  but  that  was  not  the 
case  here,  the  passport  being  on  board  when  the  ship  was  taken. 

Giles,  for  the  defendant  —  It  is  not  sufficient  for  the  insured  to 
say  that  the  ship  and  cargo  were  American ;  in  order  to  charge 
the  underwriter  it  must  appear  that  the  ship  had  all  the  privileges 
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of  an  American  flag.  K"ow  it  is  stated  in  this  verdict  that  the 
ship  in  question,  when  she  first  sailed,  had  not  the  passport  which 
is  required  by  the  treaty  with  France,  and  that  subjected  her  to 
greater  risks  and  interruptions  than  she  would  have  been  subject 
to  if  she  had  had  this  passport,  and  therefore  the  underwriter  is 
discharged.  This  comes  within  the  principle  on  which  the  cases 
of  Law  V.  Hollingsworth,  7  T.  R  160,  and  Farmer  v.  Legg,  7  T.  R. 
186,  were  decided,  where  it  was  holden  that  the  assured  could 
not  recover ;  in  the  latter,  because  the  captain  of  an  African  slave 
ship  had  not  the  certificate  of  his  service  required  by  the  Stat 
31  Geo.  III.,  c.  54,  s.  7 ;  in  the  former,  because  there  was  no  pilot 
on  board ;  and  in  which  case  Lord  Kenton  said, "  The  principle 
on  which  this  case  must  be  determined  seems  to  be  admitted  on 
all  hands,  namely,  that  the  assured  cannot  recover  on  a  policy  of 
assurance,  unless  they  equip  the  ship  with  everything  necessary 
to  her  navigation  during  the  voyage;   the  ship  herself  must  be 

seaworthy,  she  must  have  a  sufficient  crew,  and  a  captain 
[*  709]  and  pilot  of  competent  skill."     It  is  not  necessary  for  *  the 

defendant  to  contend  that  the  want  of  a  passport  in  this 
case  would  have  been  a  good  ground  of  confiscation :  it  is  enough 
if  it  subjected  the  ship  to  certain  interruptions  and  detentions  in 
her  voyage,  to  which  according  to  the  terms  of  the  contract  she 
should  not  have  been  subject.  The  defendant  had  a  right  to  ex- 
pect that  the  ship  should  sail  having  everything  on  board  to 
prevent  her  being  rightfully  stopped,  and  carried  into  an  enemy's 
port.  The  circumstance  of  the  ship's  having  this  paper  on  board 
after  she  sailed  from  Guernsey  is  perfectly  immaterial;  because 
the  warranty  extended  during  the  whole  voyage,  and  her  not 
having  this  passport  when  she  sailed  was  a  non-compliance  with 
the  warranty.  The  case  of  Barzillay  v.  Lewis,  Park's  Insur.  410, 
is  a  strong  authority  in  favour  of  the  defendant ;  for  there,  though 
the  ship  which  was  warranted  Dutch  property  was  Dutch  prop- 
erty, yet  as  she  had  not  on  board  such  a  passport  as  was  required 
by  the  regulations  of  France,  it  was  holden  that  the  assured  could 
not  recover. 

Lord  Kenyon,  Ch.  J.  —  Notwithstanding  a  wish  has  been  ex- 
pressed^ that  there  may  be  a  second  argument  in  this  case,  I 
cannot  forbear  saying  what  occurs  to  me  at  present  on   this 

^  Daring  the  argument,  the  parties  expressed  a  wish  to  have  the  case  argaed 
again. 
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subject     On   the  trial  I  gave  my  opinion  strongly  in  favour  of 
tbe  defendant,  and  I   have  no  reluctance  in   saying  I  continue 
o{  the  same  opinion.     This  was  an  insurance   from   London   to 
Guernsey,  from  thence   to  the  coast  of  Africa,  and  during  her 
trade  there,  and  from  thence  to  the  West  Indies.     Now  nothing 
can  be  clearer  than  this,  that  if  a  ship  that  is  insured  he  not  sea- 
worthy, or  in  a  proper  condition  for  sailing  during  any  part  of  the 
voyage,  nothing  that  happens  afterwards  can  better  her  original 
situation.    By  the  treaty  between  France  and  America,  referred 
^  in  the  case,  it  is  agreed  that  the  ships  and  vessels  belonging  to 
^Q  subjects  of  either  ally  must  be  furnished  with  sea-letters  or 
passports,  Ac.     Now  I  think  that  the  warranty  in  this  policy, 
^iat   the  ship  was  American  property,  is  not  satisfied  by  merely 
Mooring  that  in  fact  the   ship  was  American   property.     When 
these   parties  entered  into   the  contract  of  insurance,  the  under- 
^^"iter  was  to  be  indemnified  to  a  certain  extent  under  this  war- 
ranty J  the  ship  was  not  only  not  to  be  liable  to  risks  arising  from 
^^^    Hot  being  American  property,  but  she  was  not  to  be  liable  to 
*^y    inconveniences  or  impediment  in  her  voyage  from  her  not 
°^^^8  in  the  condition  required  by  the  treaty  with  France. 

•■-'He  question  here  is  whether  or  not  this  ship  was  in  [*  710] 

SUCH  a  situation  as  to  be  entitled,  in  the  words  of  the  de- 

fe^dunt's   counsel,  to  all  the  privileges  of  an  American  flag;  I 

tninlc  she  was  not.     It  is  true  perhaps  that  the  French  had   no 

y^lxt  to  confiscate  the  ship  for  not  having  the  passport  on  board, 

"  ^^    fact  it  were  proved  that  she  was  an  American  ship;  but 

^nder   the   terms  of  this  treaty  the  French   had  a  right  to  do 

^'"^in   acts  which  they  could  not  have  done  according  to  the 

'^^ty  if  the  passport  had  been  on  board.     If  the  passport  were 

^^   ooard,  the  French  ships  were  not  to  come  within  cannon-shot, 

^^  to  chase  or  drive  her  out  of  her  voyage,  and  they  were  not  to 

,  ^4     more  than   two  or  three  men   on  board;  which   negative 

°^  plies  an  affirmative,  that  in  case  she  had  no  passport  on  board, 

^    French  would  not  have  been  guilty  of  any  infraction  of  the 

y^a.t;y  if  they  had  forced  the  ship  out  of  her  voyage.    The  par- 

^^     tx)  this   contract  of  assurance   meant  that  the  underwriter 

®^^ld  not  be  liable  to  such  risks ;  but  the  ship  was  subject  to 

Xix^e  risks  and  inconveniences  through  the  neglect  of  the  assured, 

*^^U8e  he  did  not  do  all  that  was  required  by  the  treaty.     Might 

not  this  ship  have  been  carried  into  a  French  port  and  the  voyage 
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been  thereby  delayed  for  want  of  this  passport,  though  per* 
haps  ultimately  she  would  not  have  been  liable  to  confiflcatioa  ? 
And  is  not  that  a  greater  risk  than  the  underwriter  engaged 
to  insure  in  the  case  of  a  ship  warranted  American?  It  is 
true  that  the  loss  did  not  happen  in  consequence  of  the  ship 
not  having  a  passport,  but  still  the  underwriter  was  thereby 
put  to  greater  risk  than  ha  would  have  been,  if  the  ship  had 
had  this  document  on  board.  I  am  therefore  of  opinion,  as  at 
present  advised,  that  the  plaintiff  has  no  right  to  call  on  the 
underwriter. 

AsHHiTRST,  J.  —  Tihe  warranty  that  the  ship  was  American  does 
not  mean  merely  that  the  ship  was  American  built,  but  that  she 
was  entitled  to  all  the  privileges  and  indemnities  of  an  Amer- 
ican ship,  otherwise  it  makes  a  difference  in  the  value  of  the 
risk;  and  in  order  to  be  entitled  to  these  privil^s  she  should 
have  had  a  passport  The  assured  ought  to  disclose  to  the  underf 
writer  all  the  circumstances  within  his  knowledge  that  may  affect 
the  qtMntum  of  the  risk ;  now  if  the  underwriter  had  been  in- 
formed that  this  ship  would  not  have  any  passport  on  board  in 
the  first  part  of  the  voyage  from  London  to  Guernsey,  perhaps 
the  underwriter  would  not  have  insured  for  the  same  premium. 
For  this  reason  I  think  that  the  plaintiff  is  not  entitled  to  re- 
cover in  this  action. 
[•  711]  *  GiiosK,  J.  — Although  this  appears  to  be  the  first  case 
of  the  kind,  I  think  that  the  principle  established  in  the 
cases  of  Be  Hahn  v.  Hartley,  1  T.  R.  343  (p.  171,  posO>  and  Bar- 
zUlay  V.  Lewis  must  decide  it  It  was  there  holden  that  if  a 
warranty  be  not  strictly  complied  with  the  underwriter  is  dis- 
charged ;  and  in  the  latter  my  Brother  Bulleb  said,  ''  The  strong- 
est grounds  seems  to  be  that  she  was  warranted  to  be  Dutch 
property,  and  yet  had  none  of  the  documents  necessary  to  protect 
a  neutral  ship  consistent  with  the  regulations  of  the  Court  of 
France." 

Lawrence,  J.  —  It  was  taken  for  granted  by  the  plaintiff's  coun- 
sel that  it  must  be  considered  by  the  finding  of  the  jury  that  the 
warranty  was  complied  with ;  but  they  have  only  found  the  fact 
that  the  ship  was  American  property;  it  remains  for  the  Court 
to  explain  the  meaning  of  the  warranty.  Now  if  the  meaning  of 
the  warranty  be  that  the  ship  is  entitled  to  all  the  privileges  of 
an  American   flag,  then  this  warranty  was  not  complied  with; 
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and  that  seems  to  me  the  &ir  constraction  of  the  policy.    There- 
fore I  thiak  the  plaintiff  is  not  entitled  to  recover. 

JvdgfMifU  for  the  plavfUiff  nisL^ 


Baring  and  others  ▼•  Clagett 

8  Bob.  6  P.  801-218  (6  B.  R.  759). 

Lumranee.  ^  Expreu  Wamrafdy.  —  Naiinmaiity  qf  Skip.  —  Ship's  Papers. 

Policy  of  inraraiMe  on  a  ship  warmntMl  American.  To  negative  this  [201] 
warranty,  a  flenteooe  of  oondemoation  of  a  French  Court  at  St.  Domingo 
was  given  in  evidence,  which  began  thas :  **  Condemnation  of  the  Englbh  ship 
Mxmni  Vernon.  Extract  from  the  hooks  of  the  office  of  the  provisional  tribunal 
respeetiiig  prizes  established  at  St.  Domingo.  We,  F.  P.,  Jndge,*'  &c.,  and  after 
stating  that  the  eircamstanees  of  papers  having  been  thrown  overboard,  the 
aaptain  and  tapereargo  having  abandoned  the  ship,  the  captain  being  a  Porta- 
gnese  without  a  certificate  of  hii  naturalization,  and  the  United  States,  in  their 
last  treaty  with  England,  having  suffered  to  be  added  to  the  articles  which  had 
before  been  considered  as  contraband  of  war,  staves,  &c.,  were  sufficient  motives 
to  condemn  the  said  ship,  condemned  the  same  as  property  belonging  to  the 
captor.  Held,  that  this  sentence  was  conclusive  evidence  that  the  ship  was  not 
American. 

Qutere,  Whether  if  a  ship  be  warranted  American,  the  aasared  does  thereby 
undertake  that  she  shall  be  owned  and  navigated  according  to  all  the  regulations 
of  the  American  Navigation  Act  f 

This  was  an  action  on  a  policy  of  insurance,  dated  the  18th  of 
June,  1796,  on  twenty-five  hogsheads  of  sugar,  valued  at  ^40  per 
hogshead,  on  board  the  Mount  Vernon,  *'  at  and  from  Philadelphia 
to  London,  with  liberty  to  touch  at  one  port  in  the  channel."  The 
premium  was  three  guineas  per  cent,  the  ship  being  stated  in 
the  policy  to  be  an  "American  ship." 

The  cause  was  tried  before  Lord  Alvanley,  Ch.  J.,  at  the  sittings 
after  Trinity  Term,  1801,  when  the  jury  found  a  verdict  for  the 
plaintiffs,  damages  £290  11«.,  subject  to  the  opinion  of  the  Court 
upon  a  case,  siting  that  the  Mount  Vernon  at  the  time  the  in- 
surance was  effected,  when  the  ship  sailed  upon  the  voyage  insured, 
and  when  she  was  afterwards  captured,  was  the  sole  property  of 
William  Mayne  Duncanson;  that  the  said  William  Mayne  Dun- 
canson  was  bom  a  British  subject  under  the  allegiance   of  the 

*  On  a  rahseqaent  day  in  the  term,    of  the  Court  so  rtron^lr  against  him,  de- 
the  plaintiff's  coudmI,  finding  the  opinion    dined  having  a  second  argument. 
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been  thereby  delayed  for  want  of  this  passport,  though  per- 
haps ultimately  she  would  not  have  been  liable  to  confiscation  ? 
And  is  not  that  a  greater  risk  than  the  underwriter  engaged 
to  insure  in  the  case  of  a  ship  warranted  American?  It  is 
true  that  the  loss  did  not  happen  in  consequence  of  the  ship 
not  having  a  passport,  but  still  the  underwriter  was  thereby 
put  to  greater  risk  than  he  would  have  been,  if  the  ship  had 
had  this  document  on  board.  I  am  therefore  of  opinion,  as  at 
present  advised,  that  the  plaintiff  has  no  right  to  call  on  the 
underwriter. 

AsHHUKST,  J.  —  The  warranty  that  the  ship  was  American  does 
not  mean  merely  that  the  ship  was  American  built,  but  that  she 
was  entitled  to  all  the  privileges  and  indemnities  of  an  Amer- 
ican ship,  otherwise  it  makes  a  difference  in  the  value  of  the 
risk;  and  in  order  to  be  entitled  to  these  privileges  she  should 
have  had  a  passport  The  assured  ought  to  disclose  to  the  under* 
writer  all  the  circumstances  within  his  knowledge  that  may  affect 
the  qiMntum  of  the  risk ;  now  if  the  underwriter  had  been  in- 
formed that  this  ship  would  not  have  any  passport  on  board  in 
the  first  part  of  the  voyage  from  London  to  Guernsey,  perhaps 
the  underwriter  would  not  have  insured  for  the  same  premium. 
For  this  reason  I  think  that  the  plaintiff  is  not  entitled  to  re- 
cover in  this  action. 
[•  711]  *  Grosk,  J.  —  Although  this  appears  to  be  the  first  case 
of  the  kind,  I  think  that  the  principle  established  in  the 
cases  of  De  Hahn  v.  Hartley,  1  T.  R.  343  (p.  171,  posO»  and  Bar- 
zillay  V.  Zeivis  must  decide  it  It  was  there  holden  that  if  a 
warranty  be  not  strictly  complied  with  the  underwriter  is  dis- 
charged ;  and  in  the  latter  my  Brother  Bulleb  said,  ''  The  strong- 
est grounds  seems  to  be  that  she  was  warranted  to  be  Dutch 
property,  and  yet  had  none  of  the  documents  necessary  to  protect 
a  neutral  ship  consistent  with  the  n^ulations  of  the  Court  of 
France." 

Lawrence,  J.  —  It  was  taken  for  granted  by  the  plaintiff's  coun- 
sel that  it  must  be  considered  by  the  finding  of  the  jury  that  the 
warranty  was  complied  with ;  but  they  have  only  found  the  fact 
that  the  ship  was  American  property;  it  remains  for  the  Court 
to  explain  the  meaning  of  the  warranty.  Now  if  the  meaning  of 
the  warranty  be  that  the  ship  is  entitled  to  all  the  privileges  of 
an  American   flag,  then  this  warranty  was  not  complied  with; 
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and  that  seems  to  me  the  &ir  construction  of  the  policy.    There- 
fore I  think  the  plaintiff  is  not  entitled  to  recover. 

Jvdgment  for  the  plaAiUiJf  nisi} 


Baling  and  others  ▼.  Clagett 

8  Bo8.  6  P.  a01-ai8  (6  R.  R.  759). 

Lmarancc.  -^  ExpresM  Warranty.  ^  NaiianaiUy  qf  Ship.  —  Ship's  JPapen. 

Policy  of  inraranoe  on  a  ship  warrantod  American.  To  negative  this  [201] 
warrantj,  a  aenteooe  of  condemnation  of  a  French  Couit  at  St.  Domingo 
was  given  in  evidence,  which  began  thus :  '*  Condemnation  of  the  English  ship 
Mount  Vernon.  Extract  from  the  books  of  the  office  of  the  provisional  tribunal 
respecting  prizes  established  at  St.  Domingo.  We,  F.  P.,  Judge,"  &c.,  and  after 
stating  that  the  oircnmstanees  of  papers  having  been  thrown  overboard,  the 
eaptain  and  snpereargo  having  abandoned  the  ship,  the  eapCiun  being  a  Porta- 
gnese  without  a  certificate  of  his  aataralication,  and  the  United  States,  in  their 
kst  treaty  with  England,  having  suffered  to  be  added  to  tlie  articles  which  had 
before  been  considered  as  contraband  of  war,  staves,  &c.,  were  sufficient  motives 
to  condemn  the  said  ship,  condemned  the  same  as  property  belonging  to  the 
eaptor.  Held^  that  this  sentence  was  conclnsive  evidence  that  the  ship  was  not 
American. 

Qutartf  Whether  if  a  ship  be  warranted  American,  the  aasared  does  thereby 
undertake  that  she  shall  be  owned  and  navigated  according  to  all  the  regulations 
of  the  American  Navigation  Act  f 

This  was  an  action  on  a  policy  of  insurance,  dated  the  18th  of 
June,  1796,  on  twenty-five  hogsheads  of  sugar,  valued  at  ^40  per 
hogshead,  on  board  the  Mount  Verrion,  *'  at  and  from  Philadelphia 
to  London,  with  liberty  to  touch  at  one  port  in  the  channel."  The 
premium  was  three  guineas  per  cent,  the  ship  being  stated  in 
the  policy  to  be  an  "American  ship." 

The  cause  was  tried  before  Lord  Alvanley,  Ch.  J.,  at  the  sittings 
after  Trinity  Term,  1801,  when  the  jury  found  a  verdict  for  the 
plaintiffs,  damages  £290  11#.,  subject  to  the  opinion  of  the  Court 
upon  a  case,  stating  that  the  Mount  Vernon  at  the  time  the  in- 
surance was  effected,  when  the  ship  sailed  upon  the  voyage  insured, 
and  when  she  was  afterwards  captured,  was  the  sole  property  of 
William  Mayne  Duncanson;  that  the  said  William  Mayne  Dun- 
canson  was  born  a  British  subject  under  the  allegiance   of  the 

1  On  a  rahseqaent  daj  in  the  term,    of  the  Conrt  so  utronglj  afrainst  him,  de- 
the  plaiatiff's  couomI,  finding  the  opinion    dined  baring  a  second  argumeut. 
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King  of  Great  Britain,  had  resided  in  the  United  States  of  America 
since  the  22nd  of  August,  1794,  but  at  none  of  the  above  periods 
was  naturalized,  or  by  the  laws  of  the  United  States  entitled  to  be 
naturalized  as  an  American  citizen,  but  that  he  was  entitled  to  be, 
and  was  in  fact  naturalized  as  such  in  October,  1796 ;  that  the 

Mount  Vernon  had  formerly  been  the  property  of  Thomas 
[*  202]  Murgatroyd,  an  American  citizen,  and  that  *  the  following 

are  copies  of  the  ship's  register,  and  certificate  of  registry, 
in  the  form  in  which  they  existed  when  the  ship  sailed  upon  the 
voyage  insured :  [Here  was  introduced  the  original  register  of  the 
Mount  Vernon,  in  the  name  of  Thomas  Murgatroyd,  owner,  and 
John  Cox,  master,  with  a  subsequent  indorsement,  stating  George 
G.  Dominick  to  have  taken  the  oath  required  by  law,  and  to  be  master 
in  lieu  of  John  Cox]  ;  that  the  destination  of  the  ship  was  Cowes 
and  a  market,  and  that  the  plaintiffs  were  to  direct  to  what  market 
she  should  go ;  that  the  property  insured  was  on  board  at  the  time 
of  the  capture  hereinafter  mentioned,  and  the  insured  were  in- 
terested therein  to  the  amount  of  the  sum  insured ;  that  the  ship 
sailed  on  the  2nd  of  June,  1796 ;  that,  together  with  the  usual 
documents  taken  out  by  American  vessels,  she  had  on  board  the 
following  passport :  [Here  was  introduced  the  triplicate  pass,  the 
translation  from  the  French  of  which,  as  far  as  respects  the  argu- 
ment of  this  case,  was  as  follows :  "  To  all  who  shall  see  these 
presents.  Be  it  known  that  leave  and  permission  has  been 
granted  to  Greorge  G.  Dominick,  master  or  commander  of  the  ship 
Mount  Vernon^  of  the  town  of  Philadelphia,  of  the  burthen  of 
424^  tons  or  thereabouts,  being  at  present  in  the  port  of  Philadel- 
phia, and  bound  for  Hamburgh,  loaded  with  sundries  per  manifest," 
&c.]  ;  that  two  hours  after  the  pilot  had  been  discharged,  and  as 
soon  as  the  ship  had  sailed  out  of  the  river  Delaware,  she  was 
boarded  and  taken  popsession  of  by  the  Flying  Fish,  an  authorised 
cruiser  of  the  Republic  of  France,  and  afterwards  carried  into  the 
port  of  St.  John  in  the  Spanish  island  of  Porto  Rico ;  that  whilst 
remaining  there  the  ship  and  cargo  were  libelled  by  the  captors  in 
the  provisional  tribunal  of  prizes  at  St.  Domingo,  being  a  Court  of 
proper  judicature  established  by  the  Republic  of  France  for  the 
determination  of  questions  of  prize;  that  in  the  above  Court  a 
sentence  was  pronounced,  the  form  of  which  is  as  follows  :  — 

"  Thirteenth  Fructidor  (the  30th  of  August,  fourth  year).     Con- 
demnation of  the  English  ship  Mount  Vernon.     Extract  from  the 
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books  of  the  office  of  the  provisional  tribunal  respecting  prizes,  estab- 
lished in  St.  Domingo.  We,  Francis  Pons,  Judge  of  the  provisional 
tribunal  respecting  prize  established  in  St.  Domingo,  having  looked 
over  our  sentence  of  the  seventh  Thermidor  last,  where  all  the 
papers  exhibited  by  citizen  Nadal,  captain  of  the  privateer  Flier^ 
against  the  ship  Mount  Vernon,  are  duly  noticed,  through  which 
we  had  submitted  the  decision  of  this  prize  to  the  civil 
commission  of  Guarico,  which  *  applies  again  to  our  tri-  [*  203] 
bunal  for  pronouncing  sentence  on  this  subject;  having 
noticed  also  instructions  which  were  officially  given  us  by  the  citizen 
agent  of  the  French  Eepublic  in  this  city,  issued  by  the  civil  commis- 
sion aforesaid  in  whose  archives  they  have  been  duly  recorded,  from 
which  it  appears,  first,  that  the  papers  having  been  thrown  into  the 
sea  by  the  captain  in  sight  of  the  privateer  which  captured  him ; 
secondly,  that  the  captain  and  supercargo  having  precipitately  aban- 
doned their  ship  in  spite  of  the  good  treatment  received  by  them  from 
the  French  captain,  and  the  hints  he  gave  them  about  remaining 
there  in  order  to  plead  their  own  cause,  and  thereby  avoid  her  confis- 
cation ;  thirdly,  the  behaviour  of  the  captured  crew ;  fourthly,  the 
captain  being  a  Portuguese  without  a  certificate  of  his  natural- 
ization ;  fifthly,  that  the  United  States,  in  the  last  treaty  which 
they  concluded  with  England,  having  suffered  to  be  added  to  the 
articles  which  have  been  looked  upon  till  at  present  as  contraband 
of  war,  staves,  tackles,  sailcloth,  iron  hoops,  and  finally,  all  which 
can  be  made  use  of  for  vessels,  are  sufficient  motives  to  condemn 
said  ship;  after  a  serious  examination  we  have  judged  and  do 
judge  that  the  ship  Mount  Vernon,  Captain  Gteorge  Dominico,  Portu- 
guese, with  her  cargo,  has  been  duly  and  justly  captured  by  the 
French  privateer  commanded  by  citizen  Nadal,  to  whom  we  adjudge 
her  as  property  belonging  to  him,  and  of  which  he  may  dispose  under 
the  clauses  and  conditions  made  with  his  officers  and  crew,  he 
being  accountable  for  the  duties  of  invalids  and  the  costs  of  the 
tribunal,  which  he  shall  pay  to  the  bearer  of  our  notary's  order. 
Santo  Domingo,  Fructidor  thirteenth  (August  thirtieth).  Fourth 
year  of  the  French  Republic,  one  and  indivisible.  Signed  in  the 
Register,  Pons,  Judge,  and  Despujeaux,  Notary  Public. 

(Signed)  "  Pons,  Judge. 

"Despujeaux,  Notary" 
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That  under  this  sentenoe  of  condemnation  the  Mount  Vernon 
and  her  cargo  were  delivered  up  to  the  captors  bj  the  Spanish 

(jovernor  of  Porto  Rica^ 
[*  204]      *  The  question  for  the  opinion  of  the  Court  was,  Whether 

the  plaintiffs  were  entitled  to  recover  ? 
[*205]      *Baylet,  Serjt.,  for  the  plaintififs.  —  Three  points  I 

understand  are  to  be  insisted  on  for  the  defendant :  lst» 
that  the  Mrarranty  contained  in  the  policj  that  the  Mowti  Vernon 
was  an  American  ship  has  not  beei  complied  with,  because  the 
owner  of  the  Mount  VerTum  was  not  a  naturalized  American 
subject ;  2ndl7,  that  the  Mount  Vernon  was  not  navigated  as  an 
American  ship  ought  to  be,  the  American  Navigation  Act  requiring 
the  captain  to  be  a  citizen  of  the  United  States,  whereas  G.  G. 
Dominick  was  a  Portuguese ;  and  Srdly,  that  the  treaty  between 
America  and  France  has  been  infringed  by  the  Mount  Vernon, 
her  passport  not  having  truly  described  her  intended  voyage. 

Most  clearly  the  Mount  Vernon  was  not  entitled  to  the  peculiar 
municipal  privileges  conferred  on  ships  belonging  to  naturalized 
subjects  of  the  United  States,  her  owner  not  being  a  naturalized 
subject.  But  the  meaning  of  the  warranty  is  not  that  she  was  to 
be  entitled  to  those  privileges,  but  that  according  to  the  law  of 
nations  and  the  treaties  existing  between  America  and 
[206]  other  countries  she  should  be  an  American  ship.  The 
terms  of  the  American  Navigation  Act  are,  that  ships  not 
registered  shall  not  "  be  denominated  and  deemed  ships  or  vessels 
of  the  United  States,  entitled  to  the  benefits  and  privileges  apper- 
taining to  such  ships  or  vessels."  The  latter  part  of  the  sentence 
sufficiently  explains  the  former,  viz.,  that  they  shall  not  be  deemed 
ships  of  the  United  States,  with  a  view  to  particular  privileges  in 
the  United  States,  though  with  a  view  to  national  privileges  as 
against  the  rest  of  the  world  they  remain  as  before  that  Act.  This 
is  further  explained  by  the  fact  that  ships  of  the  United  States 
pay  a  duty  inwards  of  only  six  cents  per  ton,  while  ships  not  of 
the  United  States  pay  in  some  cases  ten,  in  some  thirty,  cents  per 
ton.  In  addition  to  which  it  may  be  observed,  that  by  the  Ameri- 
can Navigation  Act,  if  the  property  of  a  ship  be  altered  she  must 

V  At  this  part  of  the  cane  were  intro-  from  the  American  laws.     The  essential 

duced  Beveral  articleB  of  the  treaty  be-  points  arising  from  these  documents  sufla- 

tweeti  France   and  America,  dated  6th  cientlj  appear  from  the  judgment. 
February,  1773,  and  also  several  passages 
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be  registered  anew,  otherwise  the  ship  shall  cease  to  be  deemed  a 
vessel  of  the  United  States,  and  also  that  if  the  change  of  the 
master  be  not  reported  the  register  is  void.  Now  suppose  sach  a 
ship  built  within  the  United  States,  and  owned  by  a  naturalized 
subject  of  the  United  States,  would  she  from  the  moment  she 
incurred  the  forfeiture  of  her  r^stry  cease  to  be  an  American 
ship,  and  entitled  to  the  protection  of  the  American  government? 
Though  she  ceases  to  be  an  American  ship  for  certain  purposes,  it 
is  most  clear  she  does  not  become  a  ship  of  any  other  nation.  An 
American  subject  is  only  thus  far  distinguishable  from  an  Ameri- 
can citizen,  that  the  latter  is  entitled  to  privileges  which  the 
former  is  not ;  but  both  are  equally  entitled  to  the  protection  of  the 
American  government  Had  America  been  at  war  with  France, 
and  Great  Britain  at  peace  with  her,  the  Mount  Vernon 
would  have  been  a  subject  of  prize  to  *  the  cruisers  of  [*  207] 
France,  notwithstanding  her  owner  was  not  a  naturalized 
subject  of  the  United  States,  and  the  British  government  could 
not  have  interfered  in  his  favour,  nor  conld  she  have  been  war- 
ranted British,  for  the  domicile  of  her  owner  would  have  falsified 
such  a  warranty.  The  converge  of  the  present  case  was  decided 
by  Lord  Kbnyon  in  the  case  of  Tahbs  v.  Benddack} 


^Tabb9  T.  Bendehck.  Sittings  after 
Trinity  Term,  1801,  coram  Lord  Ksntoh, 
GoildhaU. 

This  was  an  action  on  a  policy  of  in- 
Borance  on  the  freight  of  the  ship  Frank- 
Un,  warranted  American,  at  and  from 
Liverpool  to  Naples  or  Sicily,  with  leave 
to  discharge  at  Leghorn.  The  policy  was 
dated  the  29th  of  December,  1800.  It 
appeared  that  the  plaintiff  was  an  Ameri- 
can bom,  had  resided  in  America,  and 
had  been  employed  in  navigating  vessels 
between  this  country  and  America;  that 
having  married  in  Liverpool,  he  had, 
from  th«  year  1797,  occapied  a  hoose 
there,  in  which  his  wife  and  chililren  re* 
sided ;  that  since  that  time  he  had  once 
or  twice  navigated  a  ship  from  Liverpool 
to  America,  and  back  again,  hot  that 
daring  the  List  war  he  had  never  been  ont 
ol  England,  bat  had  employed  others  to 
navigate  his  vessels  to  America  and  else- 
where, his  family  constantly  residing  at 
Liverpool;  that  in  October,  1800,  he  had 
purchased  the  Franklin^  which  was  an 
American  ship»  and  regularly  docnmented 


as  snch  from  her  owner,  who  was  an 
American,  and  had  bronght  her  orer  from 
America ;  and  that  when  the  voyage  to 
which  the  policy  related  should  be  com- 
pleted, the  plaintiff  intended  to  return 
in  her  with  his  family  to  America.  The 
action  was  brought  in  consequence  of  i^ 
loss  by  capture. 

For  the  defendant  it  was  objected  that 
the  warranty  had  not  been  complied  with, 
inasmuch  as  the  plaintiff  was  residing 
under  and  entitled  to  the  protection  of 
Great  Britain,  and  had  no  right  to  set  up 
his  privileges  as  a  citizen  of  America 
against  the  belligerent  powers. 

For  the  plaintiff  it  was  insisted  that 
his  residence  here  was  merely  temporary, 
that  he  had  the  animua  rfcertendi\  and 
was  therefore  entitled  to  warrant  his  ship 
American. 

Lord  KnrToif,  Ch.  J. ^Whether  the 
plaintiff  has  the  intention  of  returning  to 
America  or  not  at  a  future  period  cAnnot 
affect  the  present  question.  In  the  policy 
he  has  warranted  the  ship  Franklin  to  be 
American ;  from  which  warranty  the  on- 
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[208]  As  to  the  second  objection,  that  the  MourU  Vernon  was 
not  navigated  according  to  the  laws  of  America,  the  captain 
being  a  Portuguese,  whereas  he  ought  to  have  been  a  citizen  of 
the  United  States,  both  the  fact  and  the  conclusion  drawn  from 
that  fact  may  be  denied.  The  fact  is  collected  from  the  sentence 
of  condemnation ;  whereas  that  sentence  only  says  that  the  captain 
was  a  Portuguese  without  a  certificate  of  his  naturalization.  By 
the  laws  of  the  United  States,  previous  to  the  Act  passed  in  1795, 
any  person  who  had  resided  in  America  for  two  years  was  entitled 
to  be  naturalized.  Now  the  sentence  does  not  allege  that  he  was 
not  a  citizen  of  America,  but  merely  that  he  had  not  about  him 
at  the  time  of  the  capture  the  evidence  of  his  being  a  citizen.  But 
the  treaty  between  America  and  France  does  not  require  that  a 
foreigner  who  has  acquired  a  citizenship  in  America  should  carry 
about  him  the  certificate  of  his  naturalization;  nor  indeed,  as 
between  the  two  powers,  is  it  necessary  that  the  captain  should  be 
an  American  citizen,  though  in  consequence  of  his  not  being  so  the 
ship  is  not  entitled  to  the  municipal  privileges  of  a  ship  of  the 
United  States.  [Heath,  J.  By  the  25th  article  of  the  treaty, 
the  passport  is  to  express  the  name  and  place  of  habitation  of  the 
master  and  commander  of  the  ship.  Now  in  the  passport  stated 
in  the  case,  though  the  name  of  the  master  and  commander  is 
mentioned,  his  place  of  habitation  does  not  seem  to  be  stated ;  for 
the  words,  "  of  the  town  of  Philadelphia,"  immediately  follow  the 
name  of  the  ship,  and  seem  descriptive  of  the  port  to  which  she 
belongs.]  Both  the  terms  and  the  spirit  of  the  treaty  are  satisfied 
if  any  part  of  the  passport  express  the  place  of  habitation  of  the 
commander. 

derwriters  coUected  that  she  was  entitled  cases  at  the  Cockpit,  when  Lord  Camden, 
to  the  privileges  of  an  American  ship,  and  some  of  the  greatest  persons  that 
Bat  whether  the  ship  he  entitled  to  those  ever  adorned  the  law  of  this  coantry, 
privileges  or  not  does  not  depend  merely  presided  there.  In  the  case  of  the  Argo- 
upon  her  owner  being  an  American  born,  naut  (  Wilson  v.  Marri/attf  8  T.  R.  31,  also 
Persons  residing  in  this  country,  reaping  1  Boh.  &  P.,  p.  430),  thoagh  we  were  of 
the  advantages  of  the  trade  of  this  conn-  opinion  that  Collett,  being  a  native  of  this 
try,  and  contributing  to  the  well-being  country,  coald  not  put  off  his  allegiance 
of  this  country,  must  for  the  purposes  of  to  it,  but  might  be  guilty  of  high  treason 
trade  be  considered  as  belonging  to  this  against  the  State,  vet  we  thought  that 
country.  By  the  law  of  nations,  there-  being  domicQed  in  America  he  was  en- 
fore,  the  property  of  such  a  person  is  titled  to  the  privileges  of  an  American, 
liable  to  capture  by  belligerents,  on  the  The  plaintiff  was  nonsuited, 
ground  of  such  property  belonging  to  a  The  Attorney-General  (Law),  Erekine, 
subject  of  this  country.  That  rule  of  law  Park,  and  Gaaelee,  for  the  plaintiff, 
wan  acted  upon  in  the    Saint  Eustatia         Garrow  and  Gibbs,  for  the  defendant. 
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The   third  objection  taken  is,  that  the  passport  has  not  [209] 
truly  described  the  destination  of  the  ship.     It  is  necessary 
to  observe,  that  by  the  treaty  it  is  not  required  that  the  pass- 
port should  express   the  place  of  destination,  but  that  the  cer- 
tificate of  clearance  should  express  it.     Now  it  is  stated  in  the 
case  that  the  Mount  Vernon  had  "  the  usual  documents  taken  out 
by  American  ships ; "  it  must  be  presumed,  therefore,  that  her  cer- 
tificate of  clearance  was  regular.     It  is  only  incumbent  on  me  to 
contend  that  the  destination  of  the  ship  stated  in  the  passport 
was  introduced  bond  fide,  and  not  with  a  view  to  mislead  the 
cruisers  of  the  belligerent  powers.     It  happened  that  when  the 
ship  sailed,  part  of  her  cargo  was  not  admissible  into  the  ports  of 
Great  Britain,  and  if  that  inadmissibility  had  continued   to  the 
time  of  her  arrival  at  Cowes,  Hamburgh  would  have  been  the 
market  to  which  she  would  have  gone.     At  the  time  of  her  sailing, 
therefore,  her  port  of  discharge  was  not  decided  upon,  but  was 
feft  to  the  discretion  of  the  house  of  Baring  &  Co.     Previous  to  her 
arrival  at  Cowes,  an  Act  of  Parliament  had  passed  allowing  the 
^portation  of  the  commodity  before  prohibited,  provided  an  order 
of  council  could  be  obtained  for  that  purpose ;  whereupon  the 
'^ouse  of  Baring  &  Co.  decided  that  London  should  be  her  port  of 
discharge.     Hamburgh,  therefore,  being  the  most   probable   place 
^f  destination  at  the  time  she  sailed  on  her  voyage,  that  place 
^*s  mentioned  in  the  passport  as  her  place  of  destination. 

Best,  Serjt,  contra.  —  The  Mount  Vernon  being  war-  [*210] 
r^iited  to  be  an  American  ship,  must  in  every  sense  of 
that  description  be  completely  American,  and  be  furnished  with 
^"^  the  documents  of  an  American  ship,  or  the  warranty  is  not 
'^Ifilled.  It  is  not  necessary  to  deny,  as  a  general  proposition, 
that  for  the  purposes  of  trade  a  man  must  be  considered  to  be 
^^  that  country  where  he  happens  to  be  domiciled.  But  to  that 
g^iieral  proposition  must  be  added  this  qualification,  that  the 
iittiversal  practice  of  nations  on  this  point  may  be  varied  by  the  par- 
ticulay  regulations  of  any  individual  State,  as  far  as  respects  that 
State,  and  the  subjects  of  that  State.  Every  nation  has  a  right  to 
^y  upon  what  terras  foreigners  shall  be  allowed  to  be  naturalized 
among  them,  or  otherwise  become  entitled  to  the  protection  of 
the  State ;  and  they  have  a  right  also  to  direct  that  the  property 
as  Well  as  the  persons  of  foreigners  coming  to  reside  amongst 
them  shall  have  complied  with  certain  stipulated  forms  before 
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it  shall  be  deemed  to  be  the  property  of  the  member  of  such  a 
State.  Upon  this  principle  America  has  acted  in  passing  the  Nat- 
uralization Act  and  the  American  Navigation  Act.  It  is  clear  that 
the  Mount  Vernon  was  not  that  kind  of  ship  to  which  alone 
the  American  government  has  extended  the  privileges  of  Amer- 
ican protection. 
[211]  The  sentence  of  condemnation  completely  supports  the 
second  objection,  viz.,  that  the  captain  was  not  a  citizen  of 
the  United  States ;  for,  after  alleging  among  the  reasons  of  condem- 
nation, "the  captain  being  a  Portuguese  without  a  certificate  of 
his  naturah'zation,"  it  proceeds  in  the  adjudicating  part  to  condemn 
after  "  a  serious  examination"  (that  is,  of  all  the  facts  previously 
alleged)  "the  ship  Mount  Vernon,  captain  George  Dominico, 
Portuguese."  Consistently,  therefore,  with  all  the  decisions  upon 
the  effect  of  foreign  sentences,  and  particularly  with  the  doctrine 
lately  laid  down  at  the  Cockpit  in  the  case  of  Kindersley  v. 
Chase,  Park,  363  (o),  ed.  5,  it  is  not  competent  to  the  plaintiffs  to 
dispute  the  fact  of  the  captain  being  a  Portuguese.  For  if  a  sen- 
tence state  several  facts  sufficient  to  legalise  condemnation,  and 
then  proceed  to  condemn  generally,  the  facts  stated  in  the  sen- 
tence are  conclusive  and  cannot  be  controverted.  But  in  this  case 
the  Court  have  alleged  in  the  adjudicating  part  of  the  sentence 
that  the  captain  was  a  Portuguese,  which  precludes  any  argument 
upon  the  point.  It  is  observable,  also,  that  the  title  of  the  sen- 
tence of  condemnation  is  not  of  an  American  ship,  but  "  of  the 
English  ship  Mount   Vernon!* 

But,  thirdly,  the  ship's  papers  are  not  such  as  the  treaty  between 
America  and  France  requires;  consequently  in  that  respect  the 
warranty  is  not  fulfilled.  These  papers  represent  the  ship 
[212]  as  proceeding  to  a  neutral  port,  when  in  fact  she  was  pro- 
ceeding to  the  port  of  a  belligerent.  It  is  not  necessary 
to  insist  that  this  would  have  been  good  ground  of  condemna- 
tion, for  if  it  would  have  justified  detention  only,  the  under- 
writer is  discharged.  Rich  v.  Parker,  7  T.  E.  705  (p.  149,  ante). 
If  it  be  argued  that  the  passport  need  not  have  noticed  her  des- 
tination, and  that  possibly  her  certificate  of  clearance  is  correct 
in  the  statement  of  the  destination,  still  there  must  in  that  case 
be  a  discordancy  among  the  ship's  papers;  which  of  itself  would 
induce  the  cruisers  of  France  to  detain  her  for  examination. 

Bayley,  in  reply,  observed,  that  whatever  the  title  of  the  sen- 
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tence  might  be,  the  sentence  itself  did  not  profess  to  condemn 
on  the  ground  of  the^  Mount  Vernon  being  an  English  ship,  and 
therefore  the  title  could  have  no  effect  whatever.  He  added,  that 
the  fifth  reason  stated  in  the  sentence  nearly  amounted  to  a  dec- 
laration of  war  with  America,  and  evidenced  most  strongly  that 
she  was  condemned  for  being  an  American;  the  United  States 
having  at  that  time  displeased  France  by  their  treaty  with  Great 
Britain.  Cur,  adv.  wit 

On  this  day  the  opinion  of  the  Court  was  delivered  by 
Lord  Alvanlby,  Ch.  J.,  who,  after  stating  the  case,  proceeded 
thus:  The  first  class  of  objections  to  the  plaintiffs  recovery  in 
this  case  which  I  shall  consider  arises  from  the  supposed  non- 
compliance with  the  treaty  between  America  and  France.  That 
treaty  requires  that  in  case  either  of  the  parties  to  the  treaty 
shall  be  engaged  in  war,  the  ships  and  vessels  belonging  to  the 
subjects  or  people  of  the  other  must  be  furnished  with  a  sea- 
letter  or  passport  expressing  the  name,  property,  and  bulk  of  the 
ship,  and  also  the  name  and  place  of  habitation  of  the  master  or 
commander  of  the  ship.  Now  in  the  passport  stated  in  this  case, 
the  name  of  the  master  is  undoubtedly  set  forth ;  but  I  think  it 
would  be  a  strange  perversion  of  the  construction  of  language  to 
hold  that  the  words  "  of  the  town  of  Philadelphia,"  which  imme- 
diately follow  the  name  of  the  ship,  are  applicable  to  the  master, 
and  descriptive  of  his  habitation,  and  not  of  the  port  to 
which  the  ship  belonged.  If,  *  therefore,  there  was  not  a  [*  213] 
general  admission  that  the  ship,  "  together  with  the  usual 
documents  taken  out  by  American  vessels,"  had  the  passport  stated, 
I  should  have  been  of  opinion  that  the  treaty  had  not  in  this  re- 
spect been  sufficiently  complied  with ;  but  I  think  from  that  gen- 
eral admission  we  are  at  liberty  to  presume  that  she  had  on  board 
a  sea-letter,  expressing  the  name  and  place  of  abode  of  the  mas- 
ter, and  consequently  that  in  this  respect  she  did  not  violate  the 
treaty  between  America  and  France.  The  same  presumption  may 
also  be  made  in  favour  of  the  plaintiffs,  with  respect  to  the  ob- 
jection taken,  that  the  passport  did  not  truly  describe  the  desti- 
nation of  the  ship ;  for  though  in  the  passport  it  is  alleged  that 
she  was  bound  for  Hamburgh,  whereas  her  instructions  were 
to  go  to  Cowes  and  a  market,  yet  the  latter  destination  may 
possibly  have  appeared  upon  the  certificate  of  clearance,  which  we 
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must  suppose  her  to  have  had  among  the  other  documents 
usually  taken  out  by  American  vessels.  The  next  consideration 
is,  whether  this  ship  was  so  owned  and  commanded  as  to  have 
entitled  herself  to  the  privileges  of  an  American  ship,  and  thereby 
have  complied  with  the  warranty  ?  It  is  insisted  on  the  part  of 
the  plaintiffs  that  the  non-compliance  with  the  regulations  of  the 
American  Navigation  Act,  although  it  may  deprive  the  owners  of 
the  ship  of  certain  municipal  benefits,  cannot  affect  the  warranty ; 
for  that  if  the  owner  be  really  and  bond,  fide  a  domiciled  inhab- 
itant of  America,  his  ship  thereby  becomes  an  American  ship 
within  the  meaning  of  the  treaty  between  France  and  America. 
I  am  very  far  from  thinking  that  such  is  the  true  construction 
of  that  treaty.  The  words  of  the  Navigation  Act  are,  that  "  no 
ships  or  vessels  shall  be  denominated  and  deemed  ships  or  vessels 
of  the  United  States,  and  entitled  to  the  benefits  and  privileges 
appertaining  to  such  ships  or  vessels,  unless  they  comply  with 
the  regulations  of  the  Navigation  Act."  It  has  been  argued  that 
the  Americans  possibly  may  have  the  same  sort  of  distinction 
with  respect  to  ships  registered  and  not  registered  as  we  have, 
and  although  the  latter  may  not  be  entitled  to  some  particular 
municipal  privileges,  yet  that  they  are  entitled  to  the  protection 
of  the  American  government.  It  does  appear  to  me,  however, 
that  the  privilege  of  carrying  the  American  flag  as  a  safe-conduct 
among  belligerent  powers  is  one  of  those  privileges  intended  to 
be  denied  to  all  ships  but  those  which  have  complied  with 
the  regulations  of  the  American  Navigation  Act.     It  is  admitted 

that  the  owner  of  the  Mount  Vernon  not  having  been 
[*214]  *  naturalized  in  America,  his  ship  had  not  acquired  the 

privileges  conferred  upon  ships  by  the  Navigation  Act ;  and 
I  do  not  perceive  enough  stated  upon  the  case  to  satisfy  me  that 
the  French  had  not  a  right  to  say  that  they  were  only  obliged 
to  respect  as  vessels  of  the  United  States  those  vessels  which 
the  legislature  of  America  had  resolved  should  exclusively  be 
deemed  and  denominated  vessels  of  the  United  States.  The  next 
subject  of  consideration  in  this  case  is  the  sentence  of  condemnation. 
Like  other  French  sentences  it  states  many  reasons,  but  draws  no 
consequences  from  those  reasons;  and  though  several  facts  are 
stated,  as  if  leading  either  to  the  conclusion  that  the  Mount  Vernon 
was  enemies*  property,  or  that  she  had  not  complied  with  some 
conditions  requisite   to  estabish   her  claim  to  the   privileges   of 
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neatrality,  yet  the  only  conclusion  at  last  drawn  from  these  prem- 
ises is,  that  the  ship  belongs  to  the  captors  as  prize.  If  the 
words  prefixed  to  this  sentence,  viz.,  "  Condemnation  of  the  Eng- 
lish ship  Mount  Vernon'*  are  to  be  deemed  part  of  the  sentence, 
they  are  of  themselves  imperative  upon  us  to  hold  that  the  war- 
ranty has  not  been  complied  with.  These  words,  however,  are  fol- 
lowed by  this  expression,  "  Extract  from  the  books  of  the  office 
of  the  provisional  tribunal  respecting  prizes  established  in  Saint 
Domingo,*'  and  then  the  sentence  is  stated  at  length.  It  has  been 
argued  that  the  fourth  reason  stated  in  the  sentence  is  not  a 
direct  allegation  that  the  captain  was  a  Portuguese,  but  only  that 
he  had  not  about  him  at  the  time  of  the  capture  the  evidence  of 
his  having  been  naturalized.  I  think,  however,  the  allegation  as 
it  now  stands,  coupled  with  what  is  stated  in  the  adjudicating 
part  of  the  sentence,  viz.,  that  "  the  said  ship  Mount  Vernon^  cap- 
tain George  Dominico,  Portuguese,  has  been  duly  and  justly  cap- 
tured," sufficiently  establish  that  he  was  a  Portuguese,  and  not  a 
citizen  of  the  United  States.  Now  I  think  it  was  essential  to 
the  character  of  an  American  ship  that  the  captain  should,  ac- 
cording to  the  regulations  of  the  American  Navigation  Act,  have 
been  a  citizen  of  the  United  States.  It  is  unnecessary  for  us  at 
this  time  of  day  to  deliver  any  opinion  respecting  the  admissi- 
bility of  sentences  of  condemnation,  as  operating  against  the 
rights  of  third  persons,  strangers  to  the  suit.  On  that  point 
doubts  have  been  entertained  by  very  great  authorities ;  but  con- 
sistently with  the  case  of  Hughes  v.  Cornelius,  2  Show.  232, 
and  a  long  series  of  determinations  in  Westminster  Hall,  we 
must  hold  them  to  be  admissible  and  conclusive  between 
•the  assured  and  the  underwriter,  with  respect  to  every  [*215] 
fact  which  they  profess  to  decide.  Diet,  per  Le  Blanc, 
J.,  8  T.  R  444  (5  R  R  415).  If,  indeed,  it  had  appeared  that  the 
sentence  proceeded,  not  upon  a  falsification  of  the  warranty 
contained  in  the  policy,  but  upon  some  positive  regulations  of 
France,  adopted  without  the  assent  of  other  nations,  and  con- 
trary to  the  law  of  nations,  the  assured  would  still  have  been  at 
liberty  to  prove  his  neutrality.  No  question  can  now  arise  as  to 
the  effect  of  such  a  warranty  as  the  present ;  for  I  take  it  to  be 
completely  established  by  the  cases  of  Barzillay  v.  Lewis,  Park 
Insur.  359,  Oeyer  v.  AguUar,  7  T.  R.  681  (4  R  R  543),  and  Rich 
v.  Parker,  7  T.  K.  705  (p.  149,  ante),  that  if  a  ship  be  warranted 
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American,  she  must  not  only  belong  to  an  American,  but  must  in 
every  respect  be  so  documented  as  to  entitle  herself  during  the 
whole  of  her  voyage  to  the  privileges  of  the  American  flag.  It 
was  once  doubted,  indeed,  by  Lord  Kenyon  in  the  case  of  De  Souza 
V.  Hwer,  Park  Insur.  361,  whether  the  mere  fact  of  condemnation 
as  prize  was  not  of  itself  conclusive  against  the  warranty  of  neu- 
trality, though  special  grounds  of  condemnation  appeared  upon 
the  sentence  not  warranted  by  the  law  of  nations ;  for  it  was  con- 
sidered that  a  contrary  doctrine  would  impute  bad  faith  to  the 
tribunal  by  which  the  condemnation  was  pronounced;  and  unless 
suet  special  grounds  appear,  the  sentence  is  undoubtedly  conclu- 
sive. Accordingly  in  Saloucei  v.  Woodmass,  Park  Insur.  362, 
where  a  ship  warranted  neutral  was  condemned  as  good  and 
lawful  prize,  that  single  allegation  in  the  sentence  was  deemed 
sufBicient  to  negative  the  neutrality  of  the  ship,  because,  as  no 
special  ground  of  condemnation  appeared,  the  Court  held  them- 
selves bound  to  suppose  that  it  proceeded  upon  the  just  and 
lawful  ground  of  the  ship  being  enemies'  property.  But  in  Ber- 
nardi  v.  MoUeaux,  Doug.  574,  the  Court  considered  the  sentence 
conclusive  as  to  everything  which  it  professed  to  decide,  yet  held 
themselves  at  liberty  to  examine  whether  the  ground  on  which 
the  sentence  proceeded  actually  falsified  the  warranty  contained 
in  the  policy.  Then  follows  a  series  of  authorities  in  which  the 
Courts  have  determined  that  if  the  condemnation  does  not  plainly 
proceed  upon  the  ground  of  enemies'  property,  or  that  of  the  ship 
not  having  complied  with  subsisting  treaties  between  her  own 
country  and  that  of  the  capturing  power,  but  on  the  ground  of 
regulations  arbitrarily  imposed  by  the  latter,  to  which  neither  the 

government  of  the  captured  ship  nor  the  other  powers  of 
[*  216]  Europe  *  have  been  made  parties,  such  a  condemnation 

shall  not  be  admitted  as  conclusive  against  the  warranty 
of  neutrality.  Such  was  the  doctrine  laid  down  in  Mayne  v. 
Walter,  Park  Insur.  363,  and  confirmed  in  the  subsequent  cases  of 
Pollard  V.  Bell,  8  R.  T.  434  (5  R  R.  404),  and  Bird  v.  Apple- 
ton,  8  T.  R.  562  (5  R.  R.  468).  The  late  case  of  Price  v.  Bell, 
1  East,  663,  is  extremely  like  the  present,  and,  indeed,  if  it  were 
not  for  the  words  prefixed  to  the  sentence  in  this  case,  there  would 
be  as  much  analogy  as  possible  between  the  two  cases.  The  sen- 
tences there  proceeded  upon  much  the  same  ground  as  the  present 
sentence;  and  the  Court  of  King's  Bench  was  of  opinion   that 
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there  was  nothing  sufficiently  conclusive  upon  the  face  of  the  sen- 
tence to  negative  the  neutrality,  the  condemnation  apparently  pro- 
ceeding upon  reasons  which  were  not  justifiable.  The  last  case 
to  which  I  shall  advert  is  that  of  Kinderdey  v.  Chase,  decided  at 
the  Cockpit,  July  21, 1801,  on  appeal  from  the  Mayor's  Court  at 
Madras,  and  reported  in  Park's  Insur.  p.  363  (o),  ed.  5.  The  judg- 
ment of  the  Court  was  there  pronounced  by  the  present  Master 
of  the  Soils  in  a  very  able  manner,  who,  after  considering  the 
conclusiveness  of  foreign  sentences  upon  warranties  of  neutrality 
and  acquiescing  in  most  at  the  principles  laid  down  in  our  Courts, 
proceeded  to  discuss  the  particular  sentence  upon  which  that  case 
came  before  the  council  He  there  adopted  a  principle  most 
essential  to  be  attended  to  in  the  construction  of  foreign  sen- 
tences ;  namely,  that  the  reasons  stated  in  those  sentences  are  not 
always  to  be  considered  as  of  themselves  the  grounds  upon 
which  the  condemnation  proceeds,  but  as  the  media  of  proof  from 
whence  a  presumption  may  be  drawn  that  the  ship  is  or  is  not 
lawful  prize.  We  are  called  upon,  therefore,  to  consider  what  con- 
struction we  ought  to  put  upon  the  sentence  of  condemnation 
stated  in  this  case.  The  question  will  be.  Whether  on  the  face 
of  that  sentence  sufficient  appears  to  show  that  the  Mount  Ver- 
non was  condemned  by  the  French  Court,  not  on  the  ground  of 
her  being  enemies'  property,  but  because  she  had  contravened 
some  arbitrary  edict  of  France,  or  not  conformed  to  some  regula- 
tion to  which  she  was  not  bound  to  conform ;  or  whether,  on  the 
other  hand,  taking  the  whole  of  the  sentence  together,  we  are 
not  under  the  necessity  of  holding,  as  was  holden  in  the  case  of 
Kiridersley  v.  Chase,  that  it  must  be  construed  fairly  in  favour 
of  the  underwriters,  and  we  must  conclude  that  it  proceeded  on 
the  ground  of  the  ship  being  enemies'  property,  unless 
the  contrary  distinctly  appear?  In  the  body  of  *the  sen-  [*  217] 
tence  there  is  nothing  to  show  that  it  proceeded  on  the 
want  of  any  particular  document,  or  non-compliance  with  any 
particular  edict.  In  every  country  but  our  own,  throwing  papers 
overboard  has,  I  believe,  been  holden  to  be  sufficient  cause  of 
condemnation;  though  I  am  not  sure  whether  in  France  that 
rule  has  been  so  laid  down  by  way  of  positive  institution,  or 
only  as  a  mode  of  evidence  from  which  the  conclusion  is  to  be 
drawn  that  the  ship  is  enemies'  property.  Indeed,  in  England 
that   circumstance   alone   has    often   been   deemed   sufficient  to 
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warrant  the  same  conclusion.  Another  reason  stated  in  the  sen- 
tence is,  that  the  crew  ran  away  and  refused  to  be  examined. 
Now  we  all  know  that  by  the  law  of  England,  and  I  believe  by 
the  law  of  nations,  it  is  incumbent  upon  the  crew  of  a  captured 
ship  to  submit  to  examination;  and  if  they  do  not,  everything 
hostile  may  be  presumed  against  them.  Nobody,  therefore,  can 
say  that  this  was  not  one  of  the  grounds  from  which  the  French 
Court  drew  the  conclusion  that  the  ship  was  enemies'  property. 
Then  comes  the  last  reason  stated  in  the  sentence,  which  I  con- 
fess has  raised  considerable  doubts  in  my  mind  as  to  the  pro- 
priety of  the  sentence.  I  did  think  that  notwithstanding  all  the 
reasons  previously  stated,  it  might  be  fairly  argued  that  the  sen- 
tence proceeded  upon  the  last  reason  only,  and  was  a  declaration 
of  war  against  America,  considering  America  as  having  granted 
to  England  improper  privileges.  If  this  be  so,  .the  assured  have 
a  right  to  say  that  the  Mount  Vernon  was  condemned,  not  be- 
cause she  was  not  an  American,  but  because  she  was  an  Amer- 
ican. If,  therefore,  the  title  prefixed  to  this  sentence  was  not  to 
be  considered  as  part  of  the  sentence,  I  should  very  much  doubt 
whether  there  were  sufficient  on  the  face  of  the  sentence  to  war- 
rant the  conclusion  that  the  ship  was  condemned  on  the  ground 
of  her  being  English :  but  if  it  be  part  of  the  sentence,  then  the 
last  reason  stated  is  very  material  with  respect  to  the  consider- 
ation whether  the  ship  were  English  or  not;  for  it  was  not 
unnatural  for  the  French  Court  to  couple  with  the  other  circum- 
stances stated  in  the  sentence  the  favourable  disposition  of  Amer- 
ica towards  England,  and  the  readiness  to  furnish  the  English 
with  such  documents  as  would  entitle  them  to  the  privileges  of 
the  American  flag.  If,  therefore,  the  last  reason  be  not  consid- 
ered with  reference  to  the  title,  that  reason  of  itself,  unconnected 
with  the  consideration  whether  the  ship  was  English  or  not, 
might  be  deemed  the  real  ground  of  the  condemnation,  and  then 

the  underwriters  would  unquestionably  be  liable.  But 
[*218]  coupling  this   title  with   the  *  objections   taken   to   the 

ship's  papers,  and  the  regulations  by  treaty  between 
America  and  France,  and  considering  that  it  makes  no  difiference 
whether  the  ground  on  which  the  ship  was  condemned  appear  at 
the  beginning  or  the  conclusion  of  the  sentence,  I  am  of  opinion, 
and  my  Brothers  concur  with  me  for  all  or  some  of  these  reasons, 
that  the  Mount  Vernon  was  condemned  either  as  not  being  an 
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American,  or  for  not  having  those  documents  which  entitled  her  to 
the  privileges  of  the  American  flag  in  the  Court  of  a  belligerent 
power,  or  for  the  misconduct  of  the  captain  and  the  crew.  The 
postea  therefore  must  be  delivered  to  the  defendant. 

Per  Coriam.  Postea  to  the  defendant. 

ENGLISH  NOTES. 

The  point  which  frequently  arises  in  this  class  of  cases,  where  the 
nationality  of  a  ship  is  in  question,  namely,  whether  the  sentence  of 
condemnation  by  Prize  Courts  is  conclusive  between  the  insurer 
and  insured,  has  given  rise  to  much  discussion.  The  cases  are  com- 
mented on  in  the  judgment  delivered  by  Blackburn,  J.  (on  the  part  of 
himself  and  other  Judges),  in  answer  to  questions  of  the  Lords  in  the 
case  of  Castrique  v.  Imrie  (No.  14  of  **  Conflict  of  Laws,"  5  R.  C,  at 
p.  912).  The  rule  which  has  become  settled  in  insurance  law  is  that  if 
the  sentence  of  condemnation  expressly  proceeded  on  the  ground  of  the 
nationality,  it  is  conclusive  as  to  the  nationality  in  an  insurance  ques* 
tion.  The  rule,  although  admitted  to  be  anomalous  and  contrary  to  the 
general  principles  of  evidence,  has  been  held  to  be  too  well  established 
in  insurance  law  to  be  disturbed.  The  observations  of  Lord  Eldon 
referred  to  in  the  above-mentioned  opinion  of  Blackburn,  J.,  upon 
this  rule  (3  Bos.  &  P.  645,  7  R.  R.  879)  may  here  be  cited  at  length. 
He  says:  ''The  practice  of  receiving  those  sentences  as  conclusive 
evidence  for  collateral  purposes,  and  not  merely  in  suits  between  the 
identical  parties  in  the  foreign  Courts,  may  possibly  have  first  obtained 
in  those  cases  where  the  plaintiff  himself  produced  the  sentence  in  order 
to  prove  the  loss;  and  I  have  reason  to  believe  that  the  practice  of 
allowing  the  underwriters  to  make  use  of  them  was  founded  on  a  notion 
that  every  man  might  come  into  a  Court  of  Admiralty  jaro  interesse  suo 
and  that  all  mankind,  therefore,  were  virtually  parties  to  such  proceed- 
ings. That  notion,  I  apprehend  and  am  informed,  is  a  mistaken  notion, 
and  that  the  assured  in  a  policy  of  assurauce,  with  a  warranty  of  neu- 
tral character,  could  not  be  admitted  parties  to  the  proceedings  in  a 
Court  of  Admiralty  for  such  collateral  purposes  as  those  for  which  they 
must  of  course  claim  to  be  admitted.  It  does  not  become  me,  however 
for  that  reason,  now  to  impugn  a  practice  acted  upon  for  so  long  a  series 
of  years,  and  that  by  men  whose  judicial  character  must  ever  be  looked 
up  to  with  reverence  in  this  country.  I  well  know,  also,  how  much 
property  has  been  affected  by  this  principle,  and  how  much  more  may 
now  be  afloat  on  the  faith  of  that  long  train  of  decisions  in  Westminster 
Hall,  by  which  the  principle  in  question  has  been  sanctioned.  There  is 
indeed,  another  class  of  cases  arising  out  of  foreign  sentences,  in  which 
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the  conduct  of  the  French  courts,  regulated  as  it  has  been  by  the  ordi- 
nances of  that  countn',  has  met  with  no  small  degree  of  reprobation,  and 
where  the  Judges  of  our  Courts  have  held,  that  unless  the  adjudication 
by  which  the  property  in  question  is  condemned  be  expressly  declared  to 
proceed  on  the  ground  of  the  property  belonging  to  enemies,  they  are 
at  liberty  to  examine  the  propriety  of  such  sentence.  Of  that  class  of 
cases  I  will  only  say  that  they  have  not  yet,  from  their  antiquity,  ac- 
quired that  stability  which  can  operate  to  preclude  us  from  fully  exam- 
ining the  principles  upon  which  they  have  proceeded.  In  the  event  of 
such  examination  taking  place,  the  question  would  be,  Whether  such 
sentences  of  condemnation  must  not  be  presumed  to  have  been  founded 
on  the  only  legitimate  ground  on  which  they  can  be  founded,  viz.,  the 
property  not  being  neutral  but  hostile?  and,  Whether  we  are  ever  at 
liberty  to  say  that  the  decisions  of  these  Courts  are  not  consistent  with 
the  law  of  nations?  I  think  I  should  feel  myself  under  great  diffi- 
culty, if  called  upon,  to  admit  the  authority  of  some  of  the  decisions 
upon  these  sentences." 

The  point  actually  decided  in  Lothian  v.  Henderson  (H.  L.  1803), 
3  Bos.  &  P.  499,  7  R.  R.  829,  was  that  the  rule  may  be  excluded  by  an 
express  stipulation  in  the  policy  as  to  the  evidence  which  shall  be 
required  to  prove  the  nationality. 

Another  class  of  cases  relating  to  the  loss  by  capture  of  a  ship  for 
want  of  proper  documents  —  the  want  of  documents  being  treated  as 
the  primary  cause  of  the  loss  —  will  be  dealt  with  hereafter.  See  3tU  v. 
Carstairsy  No.  77,  p.  319,  post, 

AMERICAN  NOTES* 

Both  these  cases  are  cited  in  Parsons  on  Marine  Insurance. 

The  first  branch  of  the  Rule  is  exactly  sustained  by  Higgins  v.  Livermore, 
14  Massachusetts,  106 ;  Lewis  v.  Thatcher^l^  ibid.  432 ;  Barker  v.  Phoenix  Ins. 
Co.y  8  Johnson  (N.  Y.),  307  ;  6  Am.  Dec.  339. 

The  words  "British  brig,"  even  if  a  warranty,  did  not  imply  British 
registry,  but  only  British  ownership.  Mackie  v.  Pleasants,  5  Binney  (Penn.), 
363. 

A  warranty  that  a  ship  is  American  imports  also  that  she  has  the  docu- 
ments requisite  to  show  her  national  character :  Barker  v.  Phcenix  Ins.  Co., 
8  Johnson  (N.  Y.),  307;  5  Am.  Dec.  339;  but  a  sea-letter  dispensed  with 
the  register.  Kent,  Ch.  J.,  said  :  «  What  was  said  by  Lord  Alvanlky  in 
Baring  v.  Clagelt  (3  Bos.  &  Pull.  201)  is  not  applicable,  nor  does  it  affect 
this  doctrine.  He  considered  that  the  warranty  of  a  ship  to  be  American 
required  an  American  register,  under  our  Navigation  Act  and  the  French 
treaty,  and  that  the  privilege  of  carrying  the  American  flag,  as  a  safe-con- 
duct among  belligerent  powers,  was  to  be  denied  to  all  ships  not  sailing 
under  a  compliance  with  that  Act.    The  Act  he  referred  to  was  passed  in 
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1792  (Laws  (N.  S.),  Vol.  2,  p.  131),  and  declared  t^at  none  but  registered 
vessels  should  be  deemed  vessels  of  the  United  States  entitled  to  the  benefits 
and  privileges  appertaining  to  such  vessels.  He  was  not  then  apprised  of  the 
distinction  between  registered  and  unregistered  vessels,  and  of  the  legislative 
recognition  of  the  latter  as  American  vessels,  entitled  to  privileges  in  port,  as 
such,  under  the  Act  of  1802.  The  Act  of  1792,  to  which  he  referred,  seems, 
by  its  terms,  to  have  left  unregistered  vessels  as  alien  vessels,  and  vrithout 
the  protection  of  the  United  States.  Whether  that  was,  or  was  not,  the  con- 
dition of  such  vessels  at  that  time,  is  not  now  a  material  inquiry,  since  the 
vessel  in  question,  at  the  time  of  the  warranty,  was  not  only  American  prop- 
erty in  fact,  but  entitled,  by  her  sea-letter,  under  our  law,  and  under  the  law 
of  nations,  to  the  immunities  of  the  American  flag.  This  was  equivalent 
to  what  was  termed  by  Sir  William  Scott  a  national  pass,  and  so  it  was 
considered  in  the  Court  of  Errors,  in  the  case  of  SUght  v.  HarUhome 
(2  Johns.  Rep.  531)." 

But  in  the  absence  of  any  warranty  of  national  character  the  absence  of  a 
sea-letter  is  immaterial.    Elling  v.  ScoU^  2  Johnson  (N.  Y.),  157. 


No.  64  — DE  HAHN  v.  HAETLEY. 
(1786.) 

RULE. 

A  STATEMENT  Written  in  the  margin  of  the  policy  is  a 
warranty,  —  in  the  sense  of  an  essential  condition,  —  and, 
in  order  ta  make  the  insurer  liable,  must  be  strictly  com- 
plied with. 

De  Hahn  v.  Hartley. 

1  T.  B.  343-346 ;  2  T.  B.  186  (1  B.  B.  221). 

Insurance. — Express  Warranty. 

Whatever  is  written  in  the  margin  of  a  policy  of  insurance  is  a  war-  [34 3 J 
ranty,  and  must  be  literally  complied  with. 

This  was  an  action  upon  promises  brought  by  the  plaintiflF  (an 
underwriter)  to  recover  back  the  amount  of  a  loss  which  he  had 
paid  upon  a  policy  of  insurance. 

Plea,  the  general  issue. 

The  cause  was  tried  before  Buller,  J.,  at  the  sittings  after  last 
Easter  Term  at  Guildhall,  when  the  jury  found  a  special  verdict; 
which  stated :  — 
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That  the  defendant  on  the  14th  June,  1779,  at  London,  gave  to 
one  Alexander  Anderson,  then  being  an  insurance  broker,  certain 
instructions  in  writing  to  cause  an  insurance  to  be  made  on  a 
certain  ship  or  vessel  called  the  Juno,  which  were  in  the  words  and 
figures  following:  "  Please  get  JE2000  insured  on  goods  as  interest 
may  appear ;  slaves  valued  at  £30  per  head ;  comwood,  X40  per 
ton ;  ivory,  £20  per  hundred  weight ;  gum  copal,  £5  per  pound  ; 
at  and  from  Africa  to  her  discharging  port  or  ports  in  the  British 
West  Indies;  warranted  copper-sheathed,  and  sailed  from  liver- 
pool  with  14  six-pounders  (exclusive  of  swivels,  &c.),  50  hands  or 
upwards,  at  12,  not  exceeding  15,  guineas.  Juno  —  Beaver,  S. 
Hartley  and  Company,  June  14th,  1779." 

That  the  said  Alexander  Anderson,  in  consequence  of  the  said 
written  instructions  from  the  said  defendant  on  the  said 
[*  344]  14th  *  June,  1779,  at  London  aforesaid,  &c.,  did  cause  a 
certain  writing  or  policy  of  assurance  to  be  made  on  the 
said  ship  or  vessel  called  the  Juno  in  the  words  and  figures  fol- 
lowing (reciting  the  policy),  which  was  upon  any  kind  of  goods 
and  merchandises,  and  also  upon  the  body,  tackle,  apparel,  &c.,  of 
and  in  the  ship  Juno,  at  and  from  Africa  to  her  port  or  ports  of 
discharge  in  the  British  West  Indies,  at  and  after  the  rate  of  £15 
per  cent. 

The  verdict,  after  reciting  two  memoranda,  which  are  not 
material,  then  proceeded  to  state  that  in  the  margin  of  the  said 
policy  were  written  the  words  and  figures  following :  ''Sailed  from 
Liverpool  with  14  six-pounders,  swivels,  small  arms,  and  50  hands 
or  upwards ;  copper-sheathed." 

That  on  the  said  14th  June,  1779,  and  not  before,  at  London 
aforesaid,  &c.,  the  plaintiff  underwrote  the  said  policy  for  the  sum 
of  £200,  and  received  a  premium  of  JE31  10s.  Qd.  as  the  consider- 
ation thereof. 

That  the  said  ship  or  vessel  called  the  Juno  sailed  from  Liver- 
pool aforesaid  on  the  13th  October,  1778,  having  then  only  46 
hands  on  board  her,  and  arrived  at  Beaumaris,  in  the  isle  of  An- 
glesea,  in  six  hours  after  her  sailing  from  Liverpool  as  aforesaid, 
with  the  pilot  from  Liverpool  on  board  her,  who  did  pilot  her  to 
Beaumaris  on  her  said  voyage ;  and  that  at  Beaumaris  aforesaid 
the  said  ship  or  vessel  took  in  six  hands  more,  and  then  had,  and 
during  the  said  voyage  until  the  capture  thereof  hereinafter 
mentioned  continued  to  have,  52  hands  on  board  her. 
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That  the  said  ship  or  vessel  in  the  said  voyage  from  Liverpool 
Aforesaid  to  Beaumaris  aforesaid,  until  and  when  she  took  in  the 
^aid  six  additional  hands,  was  equally  safe  as  if  she  had  had  50 
hands  on  "board  her  for  that  part  of  the  said  voyage. 

That  divers  goods,  wares,  and  merchandises  of  the  said  defendant, 
of  great  value,  were  laden  and  put  on  board  the  said  ship  or  vessel, 
and  remained  on  board  her  until  and  at  the  time  of  the  capture 
thereof  hereinafter  mentioned.  And  that  on  the  14th  March,  1779, 
the  said  ship  or  vessel,  while  she  remained  on  the  coast  of  Africa, 
and  before  her  sailing  for  her  port  of  discharge  in  the  British  West 
India  Islands,  was,  upon  the  high  seas,  with  the  said  goods,  wares, 
and  merchandises  on  board  her  as  aforesaid,  met  with  by  certain 
enemies  of  our  lord  the  now  King,  and  captured  by  them,  &c., 
and  thereby  all  the  said  goods,  wares,  and  merchandises 
*  of  the  said  defendant,  so  laden  on  board  her  as  aforesaid,  [*  345] 
were  wholly  lost  to  him. 

That  when  the  said  plaintiff  received  an  account  of  the  said  loss 
of  the  said  ship  or  vessel,  he  paid  to  the  said  defendant  the  said 
sum  of  £200  so  insured  by  him  as  aforesaid,  not  having  then  had 
any  notice  that  the  said  ship  or  vessel  had  only  46  hands  on 
board  her  when  she  sailed  from  Liverpool  as  aforesaid.  But 
whether  upon  the  whole  matter,  &c. 

Law,  for  the  plaintiff,  was  stopped  by  the  Court 

Wood,  for  the  defendant,  admitted  that  a  marginal  note  in  a 
policy  of  insurance  may  be  a  warranty,  but  contended  that  this  was 
distinguishable  from  the  case  of  Bean  v.  Stupart,  Doug.  11,  and 
all  the  other  cases  on  the  subject.  In  the  cases  decided,  it  has 
always  been  a  warranty  of  a  fact  relating  to  the  voyage  insured ; 
but  in  the  present  case,  that  which  is  written  in  the  margin  has 
no  relation  whatever  to  the  voyage,  for  it  relates  merely  to  the 
force  of  the  ship  at  Liverpool,  before  the  voyage  commenced,  and 
is  totally  unconnected  with  the  risk  insured.  The  insurance  is 
"at  and  from  Africa  to  her  port  of  discharge  in  the  British 
West  Indies;"  and  the  warranty  is  from  Liverpool;  which  is 
antecedent  to  the  voyage  insured,  and  is  merely  a  representation 
of  the  state  of  the  ship  when  she  set  out  on  her  voyage  from 
Liverpool  Then  if  it  be  only  a  representation,  it  is  immaterial 
whether  complied  with  or  not,  because  it  is  found  by  the  verdict 
that  the  ship  was  equally  safe  with  the  number  of  hands  she 
had  on  board,  as  if  she  had  had  the  whole  number  contained  in 
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the  warranty.  The  warranty,  then,  can  only  relate  to  her  being 
copperH3heathed :  that  part,  indeed,  was  extremely  material,  because 
otherwise  the  risk  would  have  been  considerably  increased;  and 
that  extended  to  the  voyage  insured :  but  the  other  part  of  the 
marginal  note  was  merely  a  representation,  because  the  manner  of 
sailing  from  Liverpool  was  unconnected  with  the  risk  insured. 

But  even  if  the  Court  should  consider  the  whole  as  a  warranty, 
it  has  been  substantially  complied  with. 

Lord  Mansfield,  Ch.  J.  —  There  is  a  material  distinction  be- 
tween a  warranty  and  a  representation.  A  representation  may  be 
equitably  and  substantially  answered ;  but  a  warranty  must  be 
strictly  complied  with.  Supposing  a  warranty  to  sail  on  the  1st 
of  August,  and  the  ship  did  not  sail  till  the  2nd,  the  warranty 
would  not  be  complied  with.  A  warranty  in  a  policy  of  in- 
[*  346]  surance  is  a  *  condition  or  a  contingency,  and  unless  that  be 
performed,  there  is  no  contract.  It  is  perfectly  immaterial 
for  what  purpose  a  warranty  is  introduced  ;  but,  being  inserted,  the 
contract  does  not  exist  unless  it  be  literally  complied  with.  Now 
in  the  present  case  the  condition  was  the  sailing  of  the  ship  with 
a  certain  number  of  men  ;  which  not  being  complied  with,  the 
policy  is  void. 

AsHHURST,  J. —  The  very  meaning  of  a  warranty  is  to  preclude  all 
questions  whether  it  has  been  substantially  complied  with :  it 
must  be  literally  so. 

BuLLER,  J.  —  It  is  impossible  to  divide  the  words  written  in  the 

margin  in  the  manner  which  has  been  attempted ;  that  that  part 

of  it  which  relates  to  the  copper  sheathing  should  be  a  warranty, 

and   not  the  remaining  part.     But  the  whole   forms  one  entire 

.  contract,  and  must  be  complied  with  throughout. 

Judgment  for  the  plaintiff, 

[2  T.  R  186]       This  judgment   was  subsequently   unanimously 
affirmed  in  the  Exchequer  Chamber. 

ENGLISH  NOTES. 

As  an  instance  of  the  necessity  for  literal  compliance  with  a  warranty 
to  sail  on  or  before  a  certain  day,  may  be  mentioned  Hore  v.  Whitviore 
(1778),  2  Cowp.  784.  So  where  the  warranty  was  to  sail  after  a  certain 
day.  Vezian  v.  Grant,  1  Marshall  Insur.;  2  Park  Insur. ;  Amould, 
6th  ed.,  p.  609.  Compare  Cruickshank  v.  Janson  (1810),  2  Taunt.  301, 
11  B.  B.  584,  where  a  vessel  insured  at  and  from  Jamaica  to  London, 
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warranted  to  sail  after  12th  of  Jauuarj',  was  held  protected  in  coasting 
from  port  to  port  in  the  island  before  the  12th  of  January,  that  being 
within  the  words  "  at  Jamaica,"  and  not  sailing  on  the  voyage  insured. 

Whether  a  vessel  has  <' sailed ''  at  a  given  time  is  a  question  of  fact 
and  intention.  If  the  ship,  being  ready  for  the  voyage,  has  quitted 
her  moorings  and  moved  away  with  the  intention  of  at  once  going  on 
her  voyage,  she  is  considered  to  have  sailed,  although  she  may,  by  reason 
of  some  unforeseen  contingency,  be  again  anchored  and  detained  in  or 
at  the  port  or  place,  before  finally  going  on  her  way.  But  if  she  has 
merely  left  her  moorings,  in  an  imperfect  state  of  preparation  for  the 
voyage,  intending  to  complete  her  preparation  and  finally  set  sail  for 
another  point,  which  she  does  not  accomplish  before  the  time  limited, 
this  is  not  a  sailing  within  the  warranty.  Bond  v.  Nutt  (1777),  2  Cowp. 
608;  Thellussan  v.  Fergusson  (1780),  1  Dougl.  361;  Earle  v.  Harris 
(1780),  1  Dougl.  357;  Wright  v.  Sklffner  (1809),  11  East,  615,  2  Camp. 
247,  11  R.  R.  263;  Ridsdale  v.  Newnham  (1815),  4  Camp.  Ill,  3  M.  & 
S.  456,  16  R.  R.  327;  Pettegrew  v.  PHngle  (1832),  3  B.  &  Ad.  514; 
Graham  v.  Barras  (1834),  5  B.  &  Ad.  1011. 

A  vessel  cannot  be  said  to  have  ''sailed"  unless  she  has  actually 
quitted  her  moorings.  Nelson  v.  Salvador  (1829),  Moody  &  Malkin, 
309,  31  R.  R-  733. 

A  case  very  near  the  dividing  line,  both  as  to  fact  and  intention,  was 
that  of  Cochrane  v.  Fishenr  (1834,  1835),  2  Cr.  &  M.  581  (Ex.  Ch.  in 
error),  1  Cr.  M.  &  R.  809.  The  ship  was  insured  on  a  time-policy  with 
a  warranty  ''not  to  sail  for  British  North  America  after  the  15th  of 
August. ''  The  vessel,  on  the  morning  of  the  15th  of  August,  was 
cleared  at  the  Custom-house  of  Dublin,  and  ready  for  sea.  She  was 
then  lying  in  the  Custom-house  dock,  which  opens  into  the  river 
Liffey,  which  forms  part  of  Dublin  Harbour.  She  was  afterwards,  on 
the  same  day,  hauled  out  of  dock  into  the  river,  for  the  purpose  of 
proceeding  on  her  voyage  to  Quebec.  The  wind  blew  up  the  river, 
and  it  was  manifestly  impossible  for  the  ship  to  get  out  of  harbour. 
She  was  warped  down  the  river  about  half  a  mile,  and  took  the  gpround 
as  the  tide  ebbed.  She  was  unable  to  get  out  until  the  17th,  when  the 
wind  and  tide  were  favourable.  She  then  got^to  sea  and  arrived  safely 
at  Quebec,  after  which  she  was  lost  on  the  homeward  voyage.  There 
was  a  verdict  for  the  plaintifE  subject  to  a  case  which  stated  the  above 
facts,  and  also  stated  as  follows:  "The  master  and  crew  fully  intended 
to  sail  for  Quebec  on  the  loth  of  August,  if  it  had  been  possible,  and 
did  all  they  could,  and  used  every  means  and  exertion  to  do  so,  and 
got  the  vessel  out  of  dock  and  warped  her  down  the  river  as  far  as  the 
depth  of  water  enabled  them,  as  before  stated.  But  at  the  time  the 
vessel  quitted  the  dock,  they  knew  it  was  impossible  to  get  to  sea  that 
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day."  The  Judges  of  the  Court  of  Exchequer  considered  that  the 
question  whether  the  warranty  was  complied  with  turned  upon  the 
intention  of  the  captain,  which  was  not  sufficiently  stated  in  the  case, 
and  that  if  the  vessel  was  taken  out  of  dock  and  warped  down  the  river 
merely  and  solely  for  the  purpose  of  complying  with  the  letter  of  the 
warranty,  it  was  not  a  compliance  with  the  warranty ;  but  that  if  the 
motive  were  mixed,  and  the  intention  was  also  to  place  the  ship  in  a 
more  favourable  situation  for  the  prosecution  of  the  voyage,  the  warranty 
was  complied  with.  They  ordered  a  new  trial  for  the  purpose  of  ascer- 
taining the  intention.  On  tbe  new  trial,  in  addition  to  the  facts  found 
in  the  former  case,  the  jury  found  'Hhat  the  master  and  crew,  by 
hauling  out  of  dock  and  warping  down  the  river,  intended  to  put  them- 
selves in  a  better  situation  for  the  prosecution  of  the  voyage,  and  not 
merely  and  solely  to  fulfil  the  warranty,  but  that  at  the  time  when  the 
said  vessel  quitted  the  dock,  they  knew  it  was  impossible  to  get  to  sea 
that  day."  Upon  this  verdict  the  Court  of  Exchequer  gave  judgment 
for  the  plaintiff.  This  judgment  was  affirmed  by  the  Exchequer  Cham- 
ber. Denman,  Ch.  J.,  in  delivering  the  judgment  of  the  Court,  did  not 
go  into  any  nice  question  as  to  the  motive,  but  stated  broadly  the  opin- 
ion that  the  vessel,  in  going  out  of  dock  and  warping  down  the  river, 
was  in  the  prosecution  of  her  voyage,  and  consequently  the  warranty 
was  complied  with. 

Where,  however,  the  voyage  commences  with  a  river  passage  of  con- 
siderable length,  on  which  it  is  customary  and  convenient  to  enter  in  a 
state  of  preparation  different  from  that  required  for  the  sea  voyage,  the 
ship  starting  on  the  river  passage  in  the  usual,  and  a  sufficient,  state  of 
preparation,  is  said  to  have  sailed  on  the  voyage,  although  something 
remains  to  be  done  (by  completion  of  crew  or  otherwise)  to  make  her 
seaworthy  for  the  sea  voyage.  Bouillon  v.  Lupton  (1863),  15  C.  B. 
(N.  S.)  113,  33  L.  J.  C.  P.  37,  10  Jur.  (N.  S.)  422,  8  L.  T.  575,  11 
W.  R.  966,  ante,  p.  72.  So  in  Biccard  v.  Shepherd  (1866),  14  Moore 
P.  C.  471,  5  L.  T.  604,  10  W.  B.  136,  where  the  question  was  as  to  the 
implied  warranty  of  seaworthiness. 

The  construction  of  a  warranty  to  ''sail  from,"  which  has  been  held 
the  same  as  a  warranty  to  ''depart,"  has  been  construed  to  mean  that 
the  vessel  must  be  out  of  the  port  and  at  sea  by  the  time  named.  Moir  v. 
Royal  Exchange  Assurance  Co.  (1816),  3  M.  &  S.  461,  4  Camp.  84, 
6  Taunt.  241,  16  R.  R.  338;  Lang  v.  Anderdon  (1824),  3  B.  &  C.  496, 
27  R.  R.  412. 

A  peculiar  construction  of  a  warranty  was  adopted,  from  the  neces- 
sity of  the  circumstances,  in  the  case  of  Baines  v.  Holland  (1856),  8  Ex. 
802,  24  L.  J.  Ex.  204.  The  insurance  was  on  ship  "at  and  from  New 
York  to  Quebec,  during  her  stay  there,  and  thence  to  the  United  King- 
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dom ;  ths  said  ship  being  warranted  to  sail  from  Quebec  on  or  before 
the  1st  Kovember,  1853.  The  ship  sailed  from  New  York  on  the  15th 
of  October,  and  was  lost,  after  the  Ist  of  November,  on  the  voyage 
from  New  York  to  Quebec  It  was  held  that  the  warranty  could  not 
be  taken  literally,  otherwise  the  ship  would  be  uninsured  on  the  part  of 
the  voyage  between  New  York  and  Quebec.  It  was  construed  to  be  only 
a  stipulation  that  so  far  as  relates  to  the  voyage  from  Quebec  to  the 
United  Kingdom,  the  underwriters  are  not  responsible  unless  the  ship 
sailed  from  Quebec  on.  or  before  the  Ist  of  November. 

A  warranty  to  depart  with  convoy  is  not  satisfied  unless  the  ship 
departs  with  convoy  intended  for  the  whole  voyage.  Lilley  v.  Ewer 
(1779),  Dougl.  72;  Cohen  v.  Hinckley  (1808),  1  Taunt.  249.  Nor  is 
it  satisfied  if  by  reason  of  neglect  on  the  part  of  the  persons  navigating 
the  ship  she  fails  to  keep  up  with  the  convoy.  See,  per  Holt,  Ch.  J., 
and  the  majority  in  Jeffery  v.  Legender  (1690),  3  Lev.  320 ;  s.  c.  1  Shower, 
320.  And  see  Taylor  y.  Woodness;  Hibberty.  Pigou:  — both  cited  in 
Park  on  Insurance.  But  the  warranty  is  not  broken  by  separation  from 
the  convoy  through  tempest  or  accident :  Jeffery  v.  Legender,  supra,  and 
Lilley  v.  Ewer^  supra,  per  Lord  Mansfield  ;  Victorin  v.  Cleeve  (1746), 
2  Str.  1250;  and  in  that  case  the  master  may  run  for  his  port  of  dis- 
charge: AudUy  V.  Z>wjf  (1800),  2  Bos.  &  P.  Ill,  6  R.  R.  549.  The 
departure  with  convoy  from  the  appointed  rendezvous  satisfies  the  war- 
ranty, although  the  ship  has  sailed  in  the  usual  way,  without  convoy, 
from  her  port  to  the  rendezvous.  Lethulier^s  Case  (1692),  2  Salk.  443; 
Gordon  v,  Morley  (1741),  2  Str.  1265.  And  it  is  no  deviation,  although 
the  rendezvous  is  not  in  the  usual  course  of  the  prescribed  voyage. 
Bond  V.  Gonzales  (1704),  2  Salk.  445;  Warwick  v.  Scott  (1814),  4 
Camp.  62.  The  warranty  has  been  held  satisfied  by  convoy  intended  for 
what  is  substantially  the  whole  voyage;  although  the  arrangements  of 
the  government  left  a  small  part  of  the  voyage  unprovided  with  convoy. 
jy Equina  v.  Bewieke  (1795),  2  H.  Bl.  551,  3  R.  R.  503. 

A  warranty  of  neutrality  is  satisfied  if  the  property  is  neutral  at  the 
commencement  of  the  risk:  Eden  v.  Parkinson  (1781),  1  Doug],  732; 
Tyson  v.  Gumey  (1789),  3  T.  R.  477;  provided  the  neutral  character  is 
not  forfeited  by  the  act  of  the  insured:  Garrels  v.  Kensington  (1799), 
8  T.  R.  230,  4  R.  R.  635.  Cf .  Carruthers  v.  Gray  (1811-18rl2),  3  Camp. 
142,  15  East,  35;  Dent  v.  Smith  (1869),  L.  R.  4  Q.  B.  414,  38  L.  J. 
Q.  B.  144,  20  L.  T.  868,  17  W.  R.  646. 

Where  a  time-policy  on  freight  contained  the  clause,  "Warranted 
free  from  any  claim  consequent  on  loss  of  time,  whether  arising  from 
a  peril  of  the  sea  or  otherwise,"  the  ship  pursuant  to  charter-party 
loaded  a  cargo  and  sailed,  and  on  the  following  day  her  main  shaft 
broke  by  reason  of  perils  of  the  sea.     She  was  towed  back  to  the  port  of 
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loading,  and  it  was  there  found  that  the  delay  necessary  to  repair  the 
shaft  would  frustrate  the  object  of  the  adventure,  and  the  charterers 
under  a  clause  in  the  charter-party  determined  the  contract,  and  the 
shipowners  lost  the  freight.  Held,  that  the  loss  of  freight  was  conse* 
quent  on  loss  of  time  arising  from  a  peril  of  the  sea  within  the  meaning 
of  the  warranty,  and  that  the  underwriters  were  not  liable.  Bensaade 
V.  Thames  &  Mersey  Marine  Insurance  Co.  (C.  A.  1896),  1897,  1  Q.  B. 
29,  66  L.  J.  Q.  B.  45,  75  L.  T.  406,  45  W.  R.  114. 

AMERICAN  NOTES. 

This  case  is  cited  in  1  Parsons  on  Marine  Insurance,  p.  120,  and  in  1  Duer 
on  Insurance,  p.  141,  and  the  doctrine  is  sustained  by  Dennis  y.  Ludlow, 
2  Caines  (N.  Y.),  Ill  (words  at  bottom)  ;  Duncan  v.  Sun  F.  Ins.  Co.,  6  Wen- 
dell (N.  Y.),  488 ;  22  Am.  Dec.  539  ;  Harris  v'.  Eagle  F.  Ins.  Co.,  5  Johnson 
(N.  Y.),  368  (memorandum  on  back,  referred  to  in  body  of  policy) ;  Guerlain 
V.  Columbian  his.  Co.,  7  Johnson  (N.  Y.),  526 ;  Ewer  v.  Washington  Ins.  Co,, 
16  Pickering  (Mass.),  502;  28  Am.  Dec.  258;  Wood  v.  Hartford  F.  Ins.  Co., 
13  Connecticut,  202 ;  33  Am.  Dec.  395 ;  Pierce  v.  Charter  Oak  L.  Ins.  Co.,  138 
Massachusetts,  151 ;  McLaughlin  v.  Atlantic  M.  Ins.  Co.,  57  Maine,  170.  The 
substance  of  these  authorities  is  that  marginal  memoranda  are  a  part  of  the 
contract,  and  as  binding  as  if  in  the  body  of  the  policy. 

The  effect  of  indorsement  on  the  policy  to  make  a  new  contract  is  treated 
in  Northrup  v.  Miss.  Valley  Ins.  Co.,  47  Missouri,  436;  4  Am.  Rep.  337, 
citing  cases. 

Not  80  however  of  the  marginal  entry,  "  Non-forfeiture  endowment  policy 
with  profits."  McQuitfy  v.  Cont.  L.  Ins.  Co.,  15  Rhode  Island,  573.  The 
Court  observed:  ** There  are  cales  which  regarding  these  marginal  catch- 
words as  an  element  of  the  contract,  hold  that  the  policy,  at  least  when  con- 
verted into  a  *  paid-up'  policy,  is  non-forf  citable.  Cowles  v.  Continental  Life 
Ins.  Co.,  63  New  Hampshire,  300 ;  Bruce  v.  Continental  Life  Ins.  Co.,  58  Ver- 
mont, 253.  Other  cases  hold  differently ; "  citing  Holman  v.  Continental  Life 
Ins.  Co.,  54  Connecticut,  195. 

Conditions  printed  on  the  same  sheet  with  the  policy  form  part  of  it 
although  not  referred  to  therein.  Murdoch  v.  Chenango  Co.  M.  Ins.  Co., 
2  New  York,  210.  But  not  so  of  by-laws  thus  printed.  Houghton  v.  Manuf. 
M.  F.  Ins.  Co.,  8  Metcalf  (Mass.),  114;  41  Am.  Dec.  489;  Farmers*  Ins. 
fl-  Loan  Co.  v.  Snyder,  16  Wendell  (N.  Y.),  481 ;  Commonwealth's  Ins.  Co.  v. 
Monninger,  18  Indiana,  352;  Sheldon  v.  Hartford  F.  Ins.  Co.,  22  Connecticut, 
235 ;  58  Am.  Dec.  420 ;  jEtna  Ins.  Co.  v.  Grube,  6  Minnesota,  82. 

But  an  accompanying  memorandum,  not  inserted  in  nor  annexed  to  the 
policy,  does  not  form  a  part  of  it.  Higginson  v.  Dnll,  13  Massachusetts,  96. 
So  of  one  detached  and  folded  up  with  the  policy.  Kentucky  ff  L.  M.  Ins.  Co, 
V.  Southard,  8  B.  Monroe  (Kentucky)  >  634.  So  of  a  memorandum  wafered 
to  the  policy  in  a  blank  space.  Goddard  v.  East  Texas  F  Ins.  Co.,  67 
Texas,  09  (citing  Bize  v.  Fletcher,  and  Bean  v.  Stupart,  1  Doug.  11). 

In  Jefferson  Ins.  Co.  v.  Cotheal,  7  Wendell  (N.  Y.),  72 ;  22  Am.  Dec.  567, 
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xfe   ^wfiu  held  that  reference  in  the  policy  to  the  application,  with  the  statement 

ilxakfc    the  policy  was  made  and  accepted  with  reference  thereto,  made  the 

apx>Ucation  a  part  of  the  contract;   but  the  Court  said  (expressly  obiter) : 

(«  .^vi-t  no  case  has  been  given  to  the  Court  in  which  any  other  document  has 

b^^xx  held  to  have  been  so  incorporated  into  the  policy,  by  reference,  as  to 

^^v^    to  its  contents  jlie  effecf  of  a  warranty,  or  a  condition  precedent,  on  the 

p«kx-t;  of  the  assured.     And  I  am  not  disposed  to  lead  the  way  in  the  extension 

tr£      tiliis  harsh  and  vigorous  doctrine."      So  reference  to  ''the  conditions 

axkx&exed  "  was  held  to  incorporate  them.     Kensington  Nat.  BL  v.  Yerkes, 

Se  P*enn.  State,  227 ;  Richards  v.  Prot.  Ins.  Co.,  30  Maine,  273 ;  Lee  v.  Howard 

K-   Itu.  Co.,  3  Gray  (Mass.),  583. 


No.   65.  — BLACKETT  v.  ROYAL  EXCHANGE  ASSURANCE 

COMPANY. 

(EX.  1832.) 

RULE. 

In^  a  voyage  policy  on  ship,   under  the  memorandum 

free  from  average  under  £3  per  cent,  unless   general," 

Partial  losses  incurred  at  different  times  during  the  voyage, 

^ch  ofksa  amount  than  £3  per  cent,  but  together  amount- 

^^S  to  more,  may  be  added  together  so  as  to  take  the  loss 

^^t  of  the  exception. 

Blackett  y.  Boyal  Exchange  Asraranoe  Company. 

2  Cr.  &  Jer.  244-252  (s.  c.  2  Tyr.  266). 

Ifuurctn^^  —  Voyage  Policies.  —  Memorandum.  —  Free  from  Average  under  £  8 
per  cent.— Aggregate  of  Lasses. 

^^  ^^  action  on  a  policy  of  insurance  in  the  usual  form,  on  ship,  boat,  [244] 
**•>  evidence  of  usage  that  the  underwriters  never  pay  for  the  loes  of 
"*^  on  the  outside  of  the  ship,  slung  upon  the  quarter,  is  inadmissible. 
^  ^  the  memorandum,  "  free  from  average  under  £3  per  cent,"  the  underwriter 
is^ble  for  the  amount  of  the  aggregate  of  several  partial  losses,  each  less  than 

£5  per  cent,  but  amounting  together  to  more. 

Covenant  on  a  policy  of  assurance  at  and  from  London  to 
Calcutta,  on  the  ship  Thames,  her  tackle,  apparel,  ordnance,  muni- 
tioii,  boat,  and  other  furniture,  in  the  usual  form ;  with  the  mem- 
orandum, *'  free  from  average  under  £3  per  cent,  unless  general." 
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At  the  trial  before  Vaughan,  B.,  at  the  London  sittings,  the  plain- 
tiffs having  proved  the  loss  of  a  boat,  which  with  other  damage, 
subsequently  incurred  by  stress  of  weather,  amounted  to  more  than 
£3  per  cent,  the  defendants  offered  evidence  of  a  usage  that 
boats,  slung  upon  the  outside  of  the  ship,  on  the  quarter,  were  not 
protected  by  the  policy.  It  had  been  proved,  on  the  part  of  the 
plaintiffs,  that  such  slinging  was  proper  and  necessary  in  voyages 
of  the  description  insured  against.  The  learned  Saron  was  of 
opinion  that  such  evidence  of  usage  was  inadmissible,  and  he 
accordingly  rejected  it. 

The  defendants  then  contended  that  several  partial  losses,  each 
in  itself  less  than  £3  per  cent,  but  amounting  in  the  aggregate  to 
more  than  £3  per  cent,  could  not  be  lumped  together,  so  as  to 
take  the  case  out  of  the  exception  contained  in  the  memorandum. 
The  learned  Saron  reserved  the  point;  and  the  plaintiff  had  a 
verdict,  with  leave  for  the  defendants  to  move  on  the  rejection  of 
evidence  of  usage,  and  on  the  construction  of  the  memorandum. 

In  Michaelmas  Term,  the  Attorney-General  obtained  a  rule 
accordingly,  citing  Pdly  v.  Royal  Exchange  Assurance  Company^ 
Burr.  341  (p.  30,  ante),  on  the  first  point ;  and  Stevens  on  Aver- 
age, p.  205,  on  the  last. 
[*  245]  *  Spankie,  Serjt.,  and  Maule  showed  cause.  —  The  evi- 
dence of  usage  was  properly  rejected.  The  words  **  boat 
&c.,"  are  express  unequivocal  words,  and  evidence  of  usage  was 
clearly  inadmissible  to  contradict  their  import.  Parkinson  v. 
Collier,  Park  Insur.  416, 1  Phill.  Evid.,  p.  539,  6th  ed.  If  parol 
evidence  had  been  received  in  this  case,  it  would  have  been 
received  to  vary  an  express  unambiguous  written  contract.  It 
was  proved  at  the  trial  that  the  boat  was  properly  slung,  and  that 
it  would  have  been  improper  if  it  had  not  been  so  slung.  Indeed, 
even  if  it  had  been  improperly  stowed,  negligence  in  that  respect, 
on  the  part  of  the  master,  would  have  fumislied  no  defence.  It 
would  be  extremely  dangerous  to  admit,  on  such  a  question,  evi- 
dence of  a  usage  at  Lloyd's,  which  only  amounts  to  a  usage  not  to 
pay,  a  species  of  prescription  de  non  solvendo. 

Secondly.  The  insurance  comprehends  the  whole  voyage.  The 
question  is,  whether,  where  the  ship  arrives  at  her  destination, 
damaged  to  an  extent  more  than  £3  per  cent,  the  underwriters 
can  inquire  whether  such  damage  occurred  at  one  stroke  ?  Upon 
consideration  of  this  proposition,  the  question  answers  itself.     In 


IL  C.  VOL.  XIV.]   8EC5T.  VI. — CONSTRUCTION. — (3)  WARRANTIES,  ETa   181 
Vo.  69.  — BU«k*tt  ▼.  B«jal  Ezduuige  Airanuioe  Co.,  2  Gr.  &  J.  946,  M6. 

the  case  of  sea  damage  to  a  ship  or  goods,  especially  enumerated 
goods,  there  can  hardly  be  an  instance  of  an  average  loss,  in  which 
there  would  not  be  some  ground  for  inquiring  at  what  period  the 
loss  occurred.  But  there  are  two  cases  which  will  be  relied  upon. 
In  Le  Cheminani  v.  Ptarson,  4  Taunt  367  (13  R  R  636),  it  was 
holden  that  the  liability  of  the  underwriter  was  not  restricted  to 
the  single  amount  of  his  subscription,  but  that  he  may  be  subject 
either  to  several  average  losses,  or  to  an  average  loss  and  total 
loss,  or  to  money  expended  about  the  defence,  &c.,  of  the  ship,  to 
a  much  greater  amount  than  the  subscription.  It  i&  said,  that 
case  shows  that  the  losses  are  several  and  independent ; 
but  it  will  be  found  *  not  to  touch  the  present  question.  [*  246] 
In  the  first  place,  that  vessel  had  been  required  before  the 
total  loss,  so  as  to  vest  the  partial  loss ;  but  the  nature  of  the 
policy  is,  a  contract  to  indemnify  for  an  aliquot  proportion  of  the 
ship ;  and  therefore  it  was  clear  that  the  underwriter  was  liable 
above  the  actual  sum  subscribed.  In  Livie  v.  Janson,  12  East, 
648  (11  R  R  513),  the  ship  was  warranted  free  from  American 
condemnation;  she  was  afterwards  partially  damaged,  and  sub- 
sequently seized  by  the  American  government  and  condemned ;  it 
was  holden  that  the  seizure  took  away  the  right  to  recover  for  the 
partial  loss.  This  case  shows,  conclusively,  the  ground  upon 
which  the  previous  case  proceeded,  viz.  the  intermediate  rep«dr; 
for  the  assured  cannot  bring  an  action  against  underwriters  for 
a  partial  loss,  pending  the  voyage,  unless  the  ship  be  repaired, 
for  she  may  be  lost  by  a  peril  not  insured  against,  and  then  no 
injury  is  sustained ;  and  this  is  the  view  taken  by  the  author  upon 
whose  doubt  this  rule  has  in  some  measure  been  obtained  (Stevens 
Aver.  205).  The  foreign  writers  upon  this  subject  seem  to  be  in 
favour  of  the  plaintifif ;  for  Emerigon  (Traits  des  Assurances,  c.  12, 
s.  44),  Valin,  and  Pothier  treat  averages  and  average  as  identical. 
On  the  construction  contended  for  by  the  other  side,  the  assured 
might  sustain  a  series  of  partial  losses,  amounting  to  £100  per 
cent,  without  having  any  remedy ;  and,  on  long  voyages,  as  fre- 
quently happens,  there  might  be  a  variety  of  losses  under  £3  per 
cent,  amounting,  together,  to  a  very  serious  proportion  of  the 
whole.  If  a  ship  arrive,  at  the  end  of  her  voyage,  damaged  to  an 
amount  more  than  ^3  per  cent,  the  underwriters  ought  not  to 
be  permitted  to  inquire  whether  such  loss  occurred  at  one  period 
or  not.    Great  inconvenience  would  arise,  if  an  inquiry  of  this 


182  INSUBANCE. 


Vo.  66.  — BlaoktU  ▼.  B/ajtl  EzduuifB  Aminaoe  Co.,  8  Or.  &  J.  946-848. 

nature  were  to  be  entered  into  after  every  long  voyage.  This 
point  has  never  been  raised  by  the  underwriters  until 
[*  247]  *  the  present  time,  though  it  must  frequently  have  occurred. 
The  Attorney-General,  Campbell,  and  FoUett,  contra.  — 
Usage  may  be  resorted  to,  for  the  purpose  of  getting  at  the  mean- 
ing of  words  of  this  description.  The  evidence  was  oflfered  to 
show  that  the  general  usage  of  trade,  and  particularly  at  Lloyd's, 
was,  that  the  underwriters  did  not  pay  on  the  loss  of  boats  slung 
over  the  quarters.  Such  a  universal  usage  showed  the  under- 
standing of  the  parties,  and  what  they  had  in  their  contemplation. 
Mercantile  contracts  are  always  to  be  construed  according  to  the 
meaning  in  which  they  are  understood  by  mercantile  men.  Evi- 
dence of  usage  has  been  admitted  to  prove  that  goods  stowed  on 
deck  were  not  within  a  general  policy  on  goods.  Boss  v.  Thwaite, 
London  Sittings  after  Hil.  T.,  16  Geo.  III. ;  Backhouse  v.  Ripley,  C.  P. 
Sittings  after  Mich.,  1802,  cor.  Chambre,  J. ;  Park  on  Insur.  26. 
So,  in  Gahay  v.  Lloyd,  3  B.  &  C.  797,  5  D.  &  R.  641  (27  R.  R.  486). 
evidence  of  usage  was  admissible  to  explain  the  ambiguous  mean- 
ing of  the  word  "  mortality,"  a  warranty  against  which  had  been 
held,  in  Lavrrence  v.  Aberdein,  5  B.  &  Aid.  107  (24  R  R  299), 
not  to  extend  to  a  case  where  animals  died  in  consequence  of  the 
agitation  of  the  ship  in  a  storm.  It  is  true  that  in  Gahay  v.  Lloyd 
the  evidence  of  usage  was  unsuccessfully  offered;  but  it  was 
admitted  for  the  purpose  of  showing  (if  it  had  been  strong  enough 
to  do  so)  that  the  manner  in  which  the  animals  perished  was  not 
such  a  loss  as  the  policy  contemplated,  and  that  the  underwriters 
did  not  pay  such  losses. 

In  the  last  of  the  cases  on  the  subject  of  goods  stowed  on  deck, 
the  question  was  not  as  to  the  propriety  of  their  being  stowed 
there,  but  whether,  being  so  stowed,  they  were  protected  by  the 
policy,  in  which  they  were  not  specifically  named.  Evi- 
[*  248]  dence  of  usage  was  admitted  to  show  ♦  that  the  under- 
writers must  have  been  aware  of  the  practice  of  stowing 
goods  of  the  description  in  question  on  deck ;  and  the  proof  that 
they  were  usually  stowed  on  deck  was  considered  as  tantamount 
to  proof  that  the  underwriters  were  aware  of  it  Da  Costa  v. 
Udmunds,  4  Camp.  142  (16  R  R  763).  In  Palmer  v.  Blackburn, 
1  Bing.  61  (25  R.  R  599),  evidence  of  the  usage  of  settling  the 
loss  on  a  policy  on  freight  was  admitted. 

But,  secondly,  several  average  losses,  under  £3  per  cent,  cannot 
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be  clubbed  together,  so  as  to  make  the  underwriters  liable.  Le 
Cheminant  v.  Fearson,  4  Taunt.  367  (13  E.  R  636),  is  in  favour  of 
the  defendants.  It  was  there  held  that  the  losses  were  distinct, 
and  that  the  underwriters  might  be  liable  for  a  total  loss,  after 
having  been  liable  to  contribute  for  the  repairs  of  a  partial  loss. 
It  would  be  very  hard  to  hold  that  the  losses  were  distinct,  so  as 
to  charge  the  underwriters  first  with  a  partial,  and  then  with  a 
total  loss,  if  it  were  also  to  be  held  that,  for  the  purpose  of  charg- 
ing the  underwriters,  losses  were  to  be  reckoned  joint,  and  that 
they  might  be  clubbed  together  for  the  purpose  of  making  the 
amount  above  the  £3  per  cent.  Suppose  a  vessel  sustains  a  loss 
ftbove  £3  per  cent,  and  that  such  loss  is  paid  by  the  underwriters, 
or  is  sued  for,  and  that  afterwards  another  loss,  under  £3  per  cent, 
^^  sustained,  would  that  second  loss  give  a  new  cause  of  action  ? 

[Lord  Lyndhurst. — That  argument  would  perhaps  be  met  by 

^Jing  that  no  action  could  properly  be  brought  until  the  end  of  the 

>^>yage.] 

^he  averages  here  are  quite  distinct,  as  to  time,  place,  and  the 

DAtixxe  of  the  loss.     The  warranty  is  an  answer  to  each  average 

^'^der  £3  per  cent,  and  the  underwriters  subscribe  the  policy  on 

^'^^    faith  of  such  warranty.  Cur.  adv.  vult 

*  Xord  Lyndhurst,  C.  B.,  now  delivered  the  judgment  of  [♦  249] 
^^    dourt:  — 

p^liere  were  two  questions  in   this  case,   one,  whether  parol 

®^^d^nce  of  a  usage  was  admissible  to  show  that,  for  boats  on  the 

^^5^^^^®  ^^  ^^^  ^^^Vy  slung  upon  the  quarter,  underwriters  never 

l^^^d  ;  the  other,  upon  the  construction  of  the  clause,  —  "  free  from 

*^^^age  under  £3  per  cent,"  whether  the  underwriter  is  answer- 

.    '*'^   for  every  instance  of  damage,  however  small,  if  the  aggregate 

*J*    <oto  amount  to  £3  per  cent,  or  whether  each  instance,  where 

^     damage  it  occasions  can  be  ascertained  and  is  under  £3  per 

^^t;,  is  to  be  excluded ;  and  we  are  against  the  defendants  upon 

^H,    The  policy  is  in  the  usual  form  as  to  ship  and  goods,  and, 

*^  f  a.r  as  regards  the  ship,  imports  to  be  upon  the  ship  (that  is,  the 

^^),  tackle,  apparel,  ordnance,  munition,  boat,  and  other  furni- 

^"^^^   of  the  ship  called  the  Thames.    There  is  no  exception,  and 

^^    policy  is,  therefore,  upon  the  face  of  it,  upon  the  whole  ship, 

^^  Ml  her  furniture,  and  on  all  her  apparel.     It  was  in  evidence 

^  the  cause,  and  admitted  upon  the  argument,  that,  upon  such 
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voyages  as  that  insured,  ships  invariably  carry  a  boat  in  the  place 
in  vhich  this  boat  was  carried,  and  slung  as  this  boat  was  slung; 
and  that  the  ship  would  not  be  properly  furnished  or  equipped 
unless  it  had  a  boat  in  that  place,  and  so  slung.  The  objection, 
then,  to  the  parol  evidence  is,  that  it  was  not  to  explain  any 
ambiguous  words  in  the  policy,  any  words  which  might  admit 
of  doubt,  nor  to  introduce  matter  upon  which  the  policy  was 
silent,  but  was  at  direct  variance  with  the  words  of  the  policy, 
and  in  plain  opposition  to  the  language  it  used.  That  whereas 
the  policy  imported  to  be  upon  the  ship,  furniture,  and  apparel 
generally,  the  usage  is  to  say  that  it  is  not  upon  all  the  furniture 
and  apparel,  but  upon  part  only,  excluding  the  boat    Usage  may  be 

admissible  to  explain  what  is  doubtful,  it  is  never  admissi- 
[*250]  ble  to  contradict  what  'is  plain.    The  cases  which  are 

collected  in  1  Phillips,  pp.  553-559,  and  Starkie  upon 
Evidence,  pp.  1032-1038,  clearly  establish  this  position;  and  a 
reference  is  made  to  the  same  subject  in  the  second  volume 
of  Mr.  Phillips's  book,  pp.  36,  37.  The  authority  referred  to  in  the 
argument,  as  to  goods  lashed  upon  the  deck,  seems  to  be  plainly 
distinguishable,  and  to  proceed  upon  a  different  principle.  On  an 
insurance  upon  goods,  the  underwriter  is  entitled,  in  general, 
to  expect  that  they  shall  be  carried  in  that  part  of  the  ship 
usually  appropriated  to  the  stowage  of  goods,  not  in  a  more 
dangerous  part ;  or,  if  they  be  goods  which  ought  not  to  be  placed 
in  the  ordinary  stowage,  but  in  a  more  perilous  situation,  he  ought 
to  be  apprised,  either  of  the  nature  of  the  goods,  or  of  the  part 
of  the  ship  in  which  they  are  to  be  put.  If  he  is  left  to  suppose 
that  they  are  ordinary  goods,  he  will  naturally  suppose  they  will 
be  placed  where  ordinary  goods  are  placed,  and  that  they  will 
incur  the  hazard  only  of  ordinary  goods ;  and  if  he  were  to  be 
made  answerable  for  extraordinary  peril,  he  would  be  answerable 
for  a  peril  he  had  not  contemplated,  and  for  which  he  had  not  re^ 
ceived  an  adequate  compensation.  This,  as  it  seems  to  us,  is  the 
true  principle  upon  which  evidence  of  usage  is  admitted  as  to 
goods  lashed  upon  deck.  They  are  not  in  the  part  of  the  ship 
where  goods  are  usually  carried,  they  are  in  more  than  usual 
peril,  and  a  usage  that  they  are  not  covered  by  an  ordinary  policy 
upon  goods,  but  that  they  require  a  distinct  explanation  to  the 
underwriter  of  the  part  of  the  ship  in  which  they  are  to  be  carried, 
or  (where  that  will  imply  the  same  information)  of  the  nature 
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of  the  goods,  is  not  at  variance  with  any  part  of  the  policy, 
is  essential  to  that  information  which  the  underwriter  ought  to 
receive  to  enable  him  to  estimate  the  risk  and  calculate 
the  premiums,  and  is  a  portion  of  that  *  fairness  which  [*  251] 
ought  to  be  rigidly  observed  upon  all  these  contracts. 
The  policy  is  upon  goods  generally,  and  the  usage  explains  what 
description  of  goods  is  intended,  viz.  goods  of  ordinary,  not  of 
extraordinary  danger.  We  are,  therefore,  of  opinion  that  the  evi- 
dence of  usage  was  properly  rejected. 

The  next  question  is,  upon  the  effect  of  the  memorandum  "  free 

from  average  under  £3  per  cent."    The  memorandum  is  in  the 

^sture  of  an  exception.    The  policy  is  general,  extending  to  all 

josses ;  the  memorandum  excepts  losses  where  each  or  all,  accord- 

^8  to  the  construction  to  be  put  upon  it,  are  under  £3  per  cent 

jj^^  rule  of  construction  as  to  exceptions  is,  that  they  are   to 

^ken  most  strongly  against  the  party  for  whose  benefit  they 

^    iitroduced.     The   words  in   which    they   are   expressed  are 

considered   as  his  words,  and,  if  he   do  not   use  words  clearly 

to  express  his  meaning,  he   is  the  person  who  ought   to  be  the 

sufferer  (2  B.  &  C.  207,  5  B.   &  C.  847,  850,  851).     The  words 

here  used  are  ambiguous,  capable  of  excluding  every  average  which 

P^^  «c  is  under  £3  per  cent,  or  capable  of  including  every  average, 

however  minute,  if  the  aggregate  of  different  averages  come  up 

•  to  that  amount.     Usage   might  perhaps   explain   the   ambiguity 

^^4  sliow  which  of  the  two  alternatives  was  intended ;  but  there 

was  uq  evidence  of  usage.    Emerigon  (cap.  12,  s.  44,  subdiviBon  4) 

sp^alca   of  averages  in  the  plural,  as  if  it  W£w  sufficient  if  the 

*8S^^gate  of  the  averages  amounted  to  £3   per  cent ;    but    he 

^*  Hot  appear  to  us  to  speak  upon  the  subject  in  such  a  manner 

^  ^  justify  a  conclusion  either  way  upon  the  point  in  question, 

^^^  We  are  not  aware  of  any  other  writer  of  authority  that  does. 

"^  the  absence,  therefore,   of  usage  and   authority,  it  seems  to 

^  that  we  ought  to  rest  upon  the  rule  of  construction 

^®  have  mentioned,  *  and  according  to  that  rule  the  de-  [♦  252] 

feudants  are  responsible,  if   the   aggregate  of  different 

averages  comes  up  to  £3  per  cent.     The  consequence  is,  that  the 

wle  must  be  discharged.  BtUe  discharged. 

ENGLISH  NOTES. 

It  baa  sometimes  been  a  question  whether  the  average  or  partial  loss 

excepted  by  a  memorandum  is  to  apply  to  the  whole  of  the  goods  con- 
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sidered  as  one  entire  quantity,  or  whether  it  may  apply  to  single  packages 
or  articles,  so  that  if  some  are  totally  lost  the  insurance  may  be  good 
for  these,  although  others  are  saved.  The  rule  has  been  laid  down  that 
where  memorandum  goods  of  the  same  species  are  shipped,  whether  in 
bulk  or  in  packages,  not  expressed  by  distinct  valuation  or  otherwise  to 
be  separately  insured,  and  there  is  no  general  average  or  stranding,  the 
ordinary  memorandum  (<<free  from  average  unless  general  or  the  ship 
be  stranded  ")  exempts  the  underwriters  from  liability  for  a  total  loss 
or  destruction  of  part  only,  though  consisting  of  one  or  more  entire 
package  or  packages,  and  though  such  package  or  packages  be  entirely 
destroyed  by  the  specified  perils.  Balli  y.  Jansan  (1856),  6  El.  &  Bl. 
422.  But  where  the  memorandum  is  ''free  from  all  average,"  or  the 
insurance  is  ''against  total  loss  only,"  there  is  an  obvious  reason  for 
construing  the  exception  distributively,  if  possible ;  otherwise  the  saving 
of  a  fragment  of  one  article  would  render  the  insurance  nugatory;  and  in 
such  a  case,  if  the  goods  consist  of  separate  and  different  articles  or  of 
packages  of  articles  of  various  descriptions,  the  insured  may  recover  in 
respect  of  the  articles  or  packages  which  are  totally  lost,  although  others 
of  the  articles  or  packages  are  saved.  I^ff  v.  Mackenzie  (1857), 
3  C.  B.  (N.  S.)  16,  26  L.  J.  C.  P.  313,  3  Jur.  (N.  S.)  1025;  Wilkinson 
V.  Hyde  (1857),  3  C.  B.  (N.  S.)  30,  27  L.  J.  C.  P.  116,  4  Jur.  (N.  S.) 
482. 

AMERICAN  NOTES. 

This  case  is  cited  in  1  Parsons  on  Marine  Insurance,  p.  635,  and  is  sustained 
by  Donnell  v.  Columbian  Ins.  Co.,  2  Sumner  (U.  S.  Supr.  Ct.),  366,  which 
turned  somewhat  on  the  question  of  grammatical  construction  of  the  clause, 
**  in  each  case,"  —  whether  applicable  to  times  of  loss  or  to  objects  of  insur- 
ance. Story,  J.,  said:  ''But  the  question  as  to  the  ship  has  recently 
undergone  a  solemn  adjudication  in  England.  I  allude  to  the  case  of  Blackett 
V.  The  Royal  Exchange  Aits.  Co.  (2  Crompton  &  Jerv.  R.  244),  where  the 
Court  of  Exchequer  held,  that,  under  the  usual  words  of  memorandum  in 
English  policies,  *  free  from  average  under  three  per  cent,'  successive  losses 
on  the  ship  at  different  periods  of  the  voyage  might  be  added,  to  make  up 
the  amount.  Lord  Lyndhurst,  in  delivering  the  opinion  of  the  Court,  put 
the  case  upon  a  general  ground  in  the  exposition  of  all  instruments,  and  very 
properly  applied  to  policies,  that  words  of  exception  in  an  instrument  are  to 
be  taken  (if  doubtful)  most  strongly  against  the  party  for  whose  benefit 
they  are  introduced;  and,  according  to  that  rule,  held  the  underwriters 
liable.  Kow,  this  is  a  case,  in  its  reasoning  directly  applicable  to  the 
present.  The  case  (it  is  true)  was  that  of  the  ship ;  but  a  fortiori  the  same 
considerations  must,  upon  the  grounds  already  suggested,  apply  to  the  cargo. 
I  should  have  been  glad,  indeed,  to  have  found  the  doctrine  established  upon 
some  broader  ground  than  that  of  a  mere  technical  rule  of  construction, 
satisfactory  in  itself,  but  still,  in  my  judgment,  sustained  by  more  enlarged 
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considerations.  It  has  been  intimated  that  the  clause  in  our  policies  differs 
from  that  in  the  English  policies.  In  form  it  does ;  in  substance  it  is  the 
same,  as  to  all  the  purposes  of  this  exception." 

In  the  last  case,  Story  disapproves  the  reasoning  and  conclusion  of  the 
Massachusetts  Court  in  Brooha  y.  Oriental  Ins.  Co.,  7  Pickering  (Mass.),  258, 
(a.  d.  1828),  where  it  is  held  that  <' distinct  and  successive  losses  are  not  to 
be  added  together,  in  order  to  make  up  the  five  per  cent;  but  that  the 
damage  from  disasters  happening  at  one  time,  or  in  one  continued  gale  or 
storm,  is  to  be  considered  by  itself.  If  this  were  otherwise,  the  insurers  would 
be  called  upon  to  pay  for  a  great  many  trifling  losses  which  should  be  borne 
by  the  assured  as  coming  within  the  common  wear  or  tear  of  the  ship.** 
^  But  it  may  be  otherwise  in  regard  to  the  cargo,  because  the  actual  damage 
received  at  different  times  cannot  be  ascertained  during  the  passage,  or  when 
it  happens,  but  only  when  the  cargo  is  unladed." 


No.  66.— BURNETT  v.  KENSINGTON, 
(K.  B.  1797.) 

No.  67.  — WELLS  v.  HOPWOOD. 
(K.  B.  1832.) 

RULE. 

Under  the  common  memorandum,  "corn,  &c.,  warranted 
^^e  from  average  unless  general  or  the  ship  be  stranded," 
^^    iact  of  stranding,  although  not  in  any  way  the  cause  of 
^^feXKkage,  lets  in  the  claim  for  an  average  loss. 

To  constitute  a  stranding  within  the   meaning  of  the 
cO'^cicSition  there  must  be  an  external  force  in  the  nature  of 
^'■^     accident  causing  the  vessel  to  take  the  ground  out  of 
t*^^    usual  course  of  navigation. 

Burnett  v.  Kensing^n. 

7  Term  Reports,  210-226  (4  R.  R.  424). 

Insurance. — Free  from  Average  unless  general  or  Ship  he  stranded. 

If  au  insurance  be  effected  <m  fruit,  and  the  policy  contain  the  usual   [210] 
memorandum,  ''com,  fruit,  &c«,  warranted  free  from  average  unless 
general  or  the  ship  be  stranded,''  and  the  ship  be  in  fact  stranded  in  the  course  of 
the  voyage,  the  underwriters  are  liable  for  an  average  loss  arising  from  the  perils 
of  the  sea,  though  no  part  of  the  loss  arise  from  the  act  of  stranding. 
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This  was  an  action  by  the  assured  against  the  underwriter  on  a 
policy  of  insurance  on  fruit  on  board  the  ship  Commerce  at  and  from 
Malaga  and  Yelez  Malaga  to  Plymouth  and  Portsmouth ;  in  which 
was  contained  the  usual  memorandum,  whereby  com,  fish,  salt, 
fruit,  flour,  and  seed  were  warranted  free  from  average  unless  gen- 
eral or  the  ship  should  be  stranded,  &c. 
[*  211]  *  The  plaintiff  by  his  declaration  averred  that  the  ship 
set  sail  for  Malaga  on  her  intended  voyage,  but  by  the 
perils  of  the  sea  was  stranded,  bulged,  and  destroyed,  and  the 
goods  on  board  were  wholly  lost  to  the  plaintiff,  &c. 

At  the  trial  before  Mr.  Justice  Lawrence  and  a  special  jury,  at 
the  sittings  at  Guildhall  after  last  Michaelmas  Term,  the  jury 
found  a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  Court 
on  the  following  case. 

The  plaintiff  on  the  15th  January,  1795,  caused  the  assurance 
in  question  to  be  made  upon  a  caigo  of  fruit  on  board  the  ship 
Commerce,  The  defendant  subscribed  the  same  for  £150.  The 
plaintiff  was  interested  in  the  cargo  beyond  the  amount  of  the  sum 
insured,  and  the  assurance  was  effected  in  his  name  and  for  his 
benefit.  On  the  30th  November,  1794,  the  ship  sailed  with  con- 
voy from  Malaga  with  her  cargo,  consisting  of  oranges  and  lemons, 
to  be  delivered  at  Portsmouth  and  Plymouth,  and  afterwards 
parted  with  her  convoy  in  a  gale  of  wind.  On  the  29th  January, 
1795,  in  the  course  of  her  voyage  she  arrived  off  Scilly,  and  be- 
tween the  hours  of  seven  and  nine  on  the  morning  of  that  day 
struck  upon  a  sunken  rock  about  three  leagues  and  a  half  from  the 
land  of  Scilly  ;  but  she  did  not  remain  on  the  rock,  but  in  conse- 
quence of  the  striking  thereon  several  of  her  planks  were  started, 
and  the  water  immediately  after  flowed  into  the  hold  and  over  the 
cargo,  and  continued  to  increase  in  the  hold  for  about  three  hours 
and  a  half.  About  twelve  o'clock  on  the  same  day  the  ship  was 
stranded  upon  the  beach  at  Scilly.  She  was  so  stranded  by  the 
captain  under  the  directions  of  a  pilot,  who  had  come  on  board  her 
from  the  shore,  in  order  to  save  the  ship  and  cargo.  The  ship 
continued  some  time  upon  the  beach,  during  which  the  water  again 
flowed  in  and  over  part  of  the  cargo  at  the  return  of  the  tide.  The 
ship  afterwards  proceeded  on  her  voyage,  and  arrived  at  Plymouth 
on  the  24th  February  following  with  the  greatest  part  of  her 
cargo.  The  cargo  of  fruit  was  very  much  damaged,  and  a  small 
part  thereof  left  at  Scilly,  being  entirely  unfit  for  use.     The  ship 
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leceived  no  damage  in  consequence  of  the  stranding.  The  damage 
she  received  was  entirely  from  the  rock  on  which  she  struck :  part 
of  the  damage  the  cargo  received  was  occasioned  by  the  water 
flowing  into  the  ship  previous  to  her  being  laid  on  the  beach,  and 
part  was  occasioned  by  the  water  that  flowed  in  subsequent  to  the 
time  of  her  being  laid  on  the  beach.  But  the  cause  of  the 
water  flowing  in  arose  entirely  •  from  the  ship  striking  on  [*  212] 
the  rock,  and  not  from  any  mischief  done  to  the  ship  by 
the  stranding.  The  questions  were,  first.  Whether  the  plaintifif  were 
entitled  to  recover  for  all  the  damage  received  by  the  cargo  ?  if  he 
were,  then  the  verdict  was  to  stand ;  or,  secondly,  Whether  the 
plaintiff  were  entitled  to  receive  for  such  part  only  of  the  damage 
as  was  occasioned  to  the  cargo  by  the  water  that  flowed  in  subse- 
quent to  the  time  of  the  ship  being  laid  on  the  beach  ? — in  that 

case  a  verdict  was  to  be  entered  for  £ .    But  if  the  Court 

should  be  of  opinion  that  the  plaintiff  was  not  entitled  to  recover 
anything,  then  a  verdict  was  to  be  entered  for  the  defendant 
The  defendant  paid  the  general  average  into  Court 
This  cause  was  first  tried  at  the  sittings  at  Guildhall  after 
Michaelmas  Term,  1795 :  when  one  of  the  questions  made  was. 
Whether  the  ship  had  been  stranded  within  the  meaning  of  the 
policy  ?  the  plaintiff  then  contending  that  any  grounding  and  fixing 
of  the  ship  was  a  stranding;  and  the  defendant  insisting  that 
nothing  was  to  be  deemed  a  stranding,  unless  such  a  fixing  of  the 
vessel  on  the  ground  as  that  the  cargo  or  the  voyage  was  thereby 
lost,  and  not  as  in  the  present  case  where  the  ship  got  off  and 
afterwards  reached  her  destined  port  with  her  caigo.  Upon  that 
occasion  the  jury  found  a  verdict  for  the  defendant,  saying,  that 
they  thought  it  was  not  a  stranding  if  the  vessel  got  off  the  ground 
and  prosecuted  her  voyage ;  but  that  stranding  meant  where  she 
took  to  the  ground  and  bulged,  so  as  to  be  incapable  of  proceeding 
on  her  voyage.  A  motion  was  made  for  a  new  trial  in  the  suc- 
ceeding term,  upon  the  ground  that  what  was  a  stranding  was  a 
question  of  law,  and  that  the  jury  had  found  their  verdict  upon  a 
misapprehension  of  the  law  as  applied  to  this  case.  The  question 
was  much  discussed  at  the  bar :  and  Lord  Kenyon  said  that  he 
should  have  considered  this  as  a  stranding ;  but  he  had  left  it  to  the 
jury,  not  as  a  matter  of  law,  but  as  to  what  was  the  meaning 
among  merchants  of  a  mercantile  word  in  a  mercantile  instrument 
The  Court  thought  it  a  case  of  great  doubt  and  consequence,  and 
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directed  a  new  trial,  desiring  to  hear  what  evidence  could  be 
adduced  of  the  commercial  usage  which  had  obtained  in  this 
respect. 

Upon  the  second  trial  Lord  Kenyon  left  it  to  the  jury  to  find 
the  fact  of  stranding  one  way  or  the  other ;  the  parties  having 
agreed,  if  that  point  were  ascertained  in  favour  of  the  plaintiff,  to 
leave  the  amount  of  the  damage  to  arbitration.  Sut  the 
[*  213]  jury  *  delivered  their  verdict  in  writing  as  follows:  "We 
think  this  accident  attended  with  all  the  inconveniences  of  a 
stranding ;  and  therefore  think  that  the  plaintiff  is  entitled  to  a 
particular  as  well  as  to  general  average."  Upon  this  a  new  trial 
was  afterwards  obtained  in  Easter  Term,  36  Geo.  III.,  on  the  ground 
that  the  jury  had  omitted  to  find  the  very  point  in  issue,  namely, 
whether  the  ship  were  or  were  not  stranded. 

The  cause  went  to  trial  a  third  time,  when  the  jury  found  that 
the  vessel  was  stranded,  but  that  the  damage  did  not  arise  from 
the  stranding,  and  therefore  they  found  for  the  defendant.  Upon 
which  a  rule  was  obtained  in  Michaelmas  Term,  37  Geo.  II.,  calling 
upon  the  defendant  to  show  cause  why  the  verdict  should  not  be 
set  aside;  against  which  the  defendant's  counsel  showed  cause 
insisting  upon  the  necessity  of  the  plaintiff's  proving  that  the  dam- 
age arose  from  the  stranding  in  order  to  entitle  himself  to  recover ; 
whereas  it  appeared  to  have  proceeded  from  the  perishable  nature 
of  the  commodity  insured,  or  from  that  and  other  previous  causes 
combined.  But  the  plaintiff's  counsel  objected  to  the  verdict  on 
the  ground  of  surprise ;  having  understood  that  the  only  question 
intended  to  be  agitated  at  the  trial  was,  Whether  there  had  been  a 
stranding  or  not  ?  and  that  if  a  stranding,  the  amount  of  the  damage 
was  to  be  left  to  an  arbitrator  to  determine :  he  was  not  prepared 
at  the  time  with  evidence  to  show  that  the  damage  had  arisen  from 
the  stranding,  which  otherwise  he  could  have  done,  and  therefore 
requested  to  have  an  opportunity  of  bringing  forward  that  part  of 
his  case.  And  the  Court,  assenting  to  the  propriety  of  that  request, 
made  the  rule  absolute  for  a  new  trial ;  Lord  Kenyon,  Ch.  J.,  at  the 
same  time  intimating  a  strong  opinion  that  if  the  loss  happened 
from  any  peril  insured  against,  and  the  ship  were  at  any  time 
stranded  in  the  prosecution  of  the  voyage,  the  particular  average 
loss  ought  at  any  rate  to  be  paid  by  the  underwriter,  upon  the  con- 
struction of  the  words  of  the  memorandum  in  the  policy. 

Upon  the  fourth  trial  the  jury  found  the  facts  as  stated  in  the 
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case  above  mentioned.  And  in  the  last  term  Cowper  argued  for 
the  plaintiff,  and  Scarlet  for  the  defendant,  when  the  Court  directed 
a  second  argument ;  and  accordingly  on  this  day  it  was  argued  by 
Park  for  the  plaintiff,  and  Erskine  for  the  defendant. 

Arguments  for  the  plaintiff.  The  fact  of  stranding  being  now 
found  for  the  plaintiff,  the  question  is  resolved  into  what  is  the 
true  construction  of  the  memorandum  in  the  policy.  This, 
•though  a  mercantile  instrument,  must  like  all  other  [*  214] 
written  contracts  be  construed  by  a  Court  of  law  according 
to  general  legal  rules,  unless  there  has  been  a  uniform  usage  giv- 
ing it  a  certain  meaning,  as  part  of  the  law  merchant ;  but  no  such 
usage  exists,  as  was  declared  by  a  special  jury  of  merchants  at. 
Guildhall  to  Lord  Kenyon  in  a  case  hereafter  mentioned,  of  Bow- 
ring  V.  Elmslie  upon  a  similar  question  in  1790,  and  none  such  is 
found  by  the  present  case.  The  general  rule  as  stated  by  Lord 
Kenton  in  the  case  last  referred  to,  for  construing  written  instru- 
ments containing  exceptions,  is  this :  "  To  let  the  exception  control 
the  instrument  as  far  as  the  words  of  it  extend,  and  no  further,  and 
then  upon  the  case  being  taken  out  of  the  letter  of  the  exception, 
the  body  of  the  instrument  operates  in  full  force."  To  apply  that 
to  the  present  case :  by  the  general  terms  of  the  policy  the  under- 
writer would  be  liable  for  average  losses  on  fruit  as  well  as  on  any 
other  goods  ;  but  by  the  memorandum  an  exception  is  made  to  such 
a  responsibility  in  the  case  of  fruit,  etc.,  except  in  two  cases,  viz., 
where  the  average  is  general,  or  where  the  ship  is  stranded.  There- 
fore if  the  perils  of  the  sea  be  so  great  as  to  occasion  a  stranding, 
the  case  being  taken  out  of  the  letter  of  the  exception,  it  leaves  the 
question  to  be  governed  by  the  general  words  as  if  no  such  excep- 
tion had  been  made.  The  excepting  clause  was  first  introduced  in 
1749,  and  might  have  been  more  properly  expressed  by  saying 
"  free  from  particular  average  unless  the  ship  be  stranded ; "  which 
would  consequently  have  left  the  underwriter  liable  in  all  cases  to 
general  average ;  and  if  the  ship  were  stranded,  then  to  particular 
average.  Now  whether  the  words  be  construed  to  make  a  condition 
or  an  exception  is  for  the  present  purpose  the  same  thing ;  in  the 
one  case  the  condition  has  been  performed,  in  the  other  the  accepted 
case  has  happened.  Not  only  the  grammatical  construction  is  in 
favour  of  the  plaintiff,  but  it  is  also  warranted  by  the  reason  of  the 
thing.  The  clause  was  framed  upon  the  principle  of  mutual  con- 
cession between  the  assured  and  the  underwriters.    By  the  one  it 
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was  admitted  that  certain  commodities,  being  of  a  perishable  nature, 
were  more  likely  to  be  rendered  useless  in  the  course  of  a  voyage 
by  their  own  deteriorating  qualities  than  by  the  common  perils  of 
the  sea ;  and  therefore  they  agreed  not  to  charge  the  underwriters 
for  particular  average  losses,  which  common  experience  showed 
were  more  generally  to  be  attributed  to  internal  defects  than  to 

external  injuries.  On  the  other  hand,  the  underwriters 
[*  215]  consented  *  that  if  the  perils  of  the  sea  were  so  great  as  to 

cause  a  stranding,  they  would  attribute  the  injury  to  this 
probable  and  visible  cause  rather  than  to  the  other  presumptive 
one ;  because  from  the  very  nature  of  the  thing  it  would  be  attended 
with  great  difficulty,  litigation,  and  expense  to  distinguish  how 
much  of  the  loss  was  attributable  to  the  one  and  how  much  to  the 
other  cause.  The  cases  in  which  this  particular  point  has  come  in 
judgment  have  also  adopted  the  same  construction  on  this  branch 
of  the  clause  in  question.  Cantillon  v.  The  Lcmdon  Assurance 
Company,  cited  in  Wilson  v.  Smith,  Burr.  1553,  which  was  in  1754, 
is  entitled  to  the  more  weight  because  it  may  be  considered  as  a 
contemporaneous  decision  on  the  meaning  of  it  There  Lord  Ch. 
J.  Ryder  considered  it  in  the  nature  of  a  condition,  and  that  by 
the  ship's  being  stranded  the  assured  was  let  in  to  prove  his  whole 
partial  loss.  It  appears  clearly  from  the  report  of  the  same  case  in 
Magens  (2  Mag.  385),  that  the  damage  could  not  have  arisen  from 
the  mere  act  of  stranding ;  for  it  is  there  stated  that  the  ship  in 
going  down  the  river  Thames  merely  touched  the  ground  ;  and  yet 
the  average  loss  which  the  underwriters  were  condemned  to  pay 
was,  as  he  states,  considerable.  The  question  does  not  appear  to 
have  occurred  again  till  the  case  of  Bawring  v.  Elmslie,  London 

sittings  after  Trinity,  1790,  where  Lord  Kenyon,  who  tried 
[♦  216]  the  cause  seems,  to  have  been  of  the  same  opinion  with  *  Lord 

Ch.  J.  Rydeb.i    The  case  of   Wilson  v.  Smith,  Burr.  1550, 

1  The  following  note  of  that  case  was  ship  having  been,  as  the  plaintiff  alleged, 

read :  —  "  This  was  an  action  upon  a  policy  stranded ;  that  is,  she  was  in  such  a  leaky 

of  insurance  on  fish  on  board  the  ship  condition    that    the    captain    and    crew 

Nymph  from  Chaleur  Bay  to  her  port  or  thought  it  necessary  to  run  her  ashore 

ports  of  discharge  in  England,  Ireland,  off  Malaga  for  their  own  preservation, 

Portugal.  Spain,  or  Italy,  warranted  to  thinking  it  would  be  impossible  to  get  her 

sail  on  or  before  the  20th  September,  1788.  into  port.    For  the  defendant  it  was  con- 

The  usual  memorandum  by  which  fish,  &c.,  tended  that  there  was  no  necessity  for 

was  warranted  free  from  average,  unless  running  the  ship  on  shore,  but  that  it  had 

general,  or  the  ship  were  stranded  was  been  done  with  a  fraudulent  intention, 

added.    The  action  was  brought  to  recover  Secondly,  that  supposing  the  ship  to  have 

an  average  loss  sustained  by  the  fish,  the  been  unavoidably  stranded,  the  greater 
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is  relied  on  by  the  defendant  as  having  established  a  different  con- 
struction upon  the  exception  in  the  memorandum ;  but  that  case 
is  very  distinguishable  from  the  present,  for  there  the  question 
arose  upon  the  other  branch  of  the  exception,  namely,  where 
the  average  was  general.  Neither  was  there  a  stranding  [217] 
in  the  case  of  Cocking  v.  Frazer,  E.  25  Geo.  Ill,,vid,  Park  on 
Insurance,  Ist  edit  22  and  129 ;  and  what  was  said  by  Buller,  J., 
that  the  underwriter  in  these  cases  had  never  been  held  liable  but 
where  there  had  been  a  total  loss  of  the  commodity,  was  with  refer- 
ence to  the  facts  of  the  case  where  the  assured  went  as  for  a  total 
loss,  though  the  commodity  itself,  which  was  fish,  existed,  but  was 
in  a  putrefied  state  ;  it  being  the  very  object  of  the  memorandum  to 
guard  against  the  underwriter's  liability  under  such  circumstances. 
The  last  case  in  which  the  question  collaterally  arose  was  that  of 
Ne^bitt  V.  Lushingfon,  4  T.  R  783  (2  R.  R  519).  There  a  mob  hav- 
ing seized  a  vessel  laden  with  com,  and  stranded  her,  took  away 
patt  of  the  cargo ;  and  the  Court  held  that  the  assured  could  not 
recover  upon  a  count  stating  the  loss  to  be  by  a  seizure  by  people ; 


part  of  the  damage  snstained  bv  the  fish 
was  occasioned  by  its  having  been  too  luug 
on  board,  and  not  by  any  defect  in  or  the 
stranding  of  the  ship. 

"  I>ord  Kewyon,  Ch.  J.,  summed  np  thus 
to  the  jury :  The  question  in  the  cause  is, 
whether  a  partial  average  can  be  recov- 
ered ;  and  this,  in  the  first  place,  depends 
npon  the  opinion  yon  shall  be  of  with  re- 
spect to  the  ship's  having  been  stranded. 
I  think  that  the  ship  being  on  shore  in  the 
manner  she  is  represented  to  have  been, 
would  be  a  stranding  within  the  meaning 
of  the  memorandum.  But  the  doubt  is, 
whether  the  running  her  on  shore  was  done 
for  the  best,  or  in  execution  of  a  fraudulent 
design.  The  plaintiff's  witnesses  state  it 
to  have  been  of  necessity;  but  on  the 
other  hand  it  appears  that  there  was  not 
any  probable  ground  for  apprehending 
serious  danger.  There  were  not  more  than 
five  inches  water  in  the  hold,  and  the  pumps 
were  all  in  order ;  it  was  in  open  day,  and 
bat  little  wind  ;  however,  it  is  for  you  to 
decide  upon  the  whole  of  the  evidence, 
whether  the  captain  and  the  crew  acted 
bond  fide,  and  ran  tlie  ship  on  shore  because 
they  really  thought  she  could  not  safely  be 
got  into  Malaga.  If  yon  think  that  they 
did,  then  arises  a  further  question  upon 
VOL.  XIV. —18 


the  construction  of  the  memomndum  at 
the  foot  of  the  policy.  Tliis,  like  the  policy 
itself,  must  be  interpreted  by  the  usage  of 
merchants.  [The  merchants  in  Court  here 
signified  to  his  Lordship  that  there  was  no 
usage  upon  the  subject ;  the  question  had 
not  before  occurred,  and  was  now  for  his 
decision.]  His  Lordship  then  ol)served, 
that  the  general  mode  of  construing  deeds 
to  which  there  are  exceptions,  is  to  let  the 
exception  control  the  instrument  as  far  as 
the  words  of  it  extend  and  no  further; 
and  then  upon  the  case  being  taken  out  of 
the  letter  of  the  exception,  the  deed  oper- 
ates in  full  force.  That  agreeably  to  this 
rule  it  seemed  to  him  that  the  stranding 
of  the  ship  put  fish  in  the  same  condition 
as  any  other  commodity  not  mentioned  in 
the  memorandum ;  and  the  underwriters 
were  liable  for  all  damage  snstained  by  it ; 
for  other^vise  there  would  be  very  con- 
siderable difficulty  in  ascertaining  how 
much  of  the  loss  arose  by  the  perils  in- 
sured against,  and  how  much  by  the 
perishable  nature  of  the  commodity,  which 
was  the  very  thing  that  the  memorandum 
was  intended  to  prevent.  A  verdict  was 
given  for  the  defendant  upoh  the  ground 
of  the  ship  having  been  run  on  shore 
fraadaleatly." 
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that  word  in  the  policy  meaning  the  ruling  power  of  the  country. 
But  there  Lord  Kenyon  expressly  said :  "  That  on  the  meaning  of 
the  memorandum  he  had  no  doubt.  It  was  inserted,"  he  said,  "  to 
prevent  disputes ;  and  the  underwriters  thereby  expressly  provided 
that  they  shall  not  pay  an  average  upon  the  articles  enumerated, 
unless  it  be  general  or  the  ship  be  stranded.  That  when  a  ship  is 
stranded  the  underwriters  agree  to  ascribe  the  loss  to  the  strand- 
ing, as  being  the  most  probable  occasion  of  it,  though  the  fact  can- 
not always  be  ascertained."  It  is  true  that  Mr.  Justice  Buller 
said  that  the  assured  can  only  recover  in  such  a  case  "  where  the 
loss  arises  from  the  stranding  of  the  vessel."  But  it  does  not  appear 
that  he  meant  to  use  these  words  in  contradiction  to  the  opinion 
expressed  by  Lord  Kenyon;  but  rather  in  contradistinction  to 
losses  arising  from  some  other  independent  cause,  not  connected 
with  stranding.  The  case  of  Jones  v.  Schmoll,  cited  1  T.  E.  130,  is 
also  relied  on  as  showing  that  the  assured  can  only  entitle  himself 
to  recover  by  proving  that  the  loss  sustained  was  a  direct  and 
immediate,  and  not  a  remote,  consequence  of  the  peril  insured. 
That  might  apply  if  the  words  here  had  been  that  the  underwriter 
would  not  be  liable  for  the  loss  "  unless  by  stranding ; "  but 
[*  218]  the  words  are  "  unless  the  ship  be  •  stranded." 

Arguments  for  the  defendant.  The  finding  of  the  jury  is 
conclusive  that  none  of  the  injury  to  the  cargo  is  attributable  to 
the  stranding ;  for  though  some  of  it  happened  afterwards,  yet  that 
is  found  to  have  arisen  from  the  prior  accident  of  the  ship's  striking 
upon  a  rock.  The  question  therefore  comes  to  this,  whether  if  the 
injury  happen  from  a  cause  for  which  the  underwriters  are  not 
liable  for  a  particular  average,  and  any  time  afterwards  in  the 
course  of  her  voyage  the  ship  happen  to  be  stranded,  though  no  in- 
jury result  therefrom  to  the  cargo,  the  underwriters  are  still  liable ; 
or  whether  they  are  only  liable  for  damage  resulting  from  the  strand- 
ing.    The  exception  in  the  memorandum  must  be  construed  with 

reference  to  the  contract  of  which   it  is   a   qualification. 
[219]  The  construction  which  prevails  in  respect  to  evidence  of 

losses  in  general  is  that  the  assured  shall  show  that  the 

injury  sustained  results  immediately  from  some  particular  peril 

insured  against,  as  was  held  in  Jones  v  Schmoll,  1  T.  R  130  n. 

But  this  is  an  attempt  to  recover  upon  a  loss  unconnected 

[220]  with  the  peril  insured  against.     Whatever  doubt  might 

formerly  have  been  entertained,  the  case  of  Wilson  v.  Smith, 


R.  C.  VOL.  XIV.]   SECT.  VI. — CONSTRUCTION. — (3)  WARRANTIES,  ETC.   195 
Ho.  66. — Burnett  t.  Ximringtgn^  7  T.  B.  280,  881. 

Burr.  1550,  has  now  put  a  judicial  construction  upon  the  words 
"  free  from  average  unless  general  or  the  ship  be  stranded  ; "  which 
latter  words  the  Court  held  were  an  exception,  and  not  a  con- 
dition, and  that  the  assured  was  not  entitled  to  recover  a  partial 
loss  on  com,  because  there  had  also  been  a  general  average  loss 
incurred.      It  is  no  answer  to  say  that  that  was  not  a   case  of 
stranding,  because  the  same  construction  must  necessarily  be  put 
on  the  second  as  on  the  first  branch  of  the  exception :  the  term 
of  connection  is  the  same, "  unless  general,"  or  "  unless  the  ship 
be  stranded ; "  and  so  Lord  Mansfield  expressly  considered  it  in 
giving  judgment,  for  he  said  that  "the  insurer  is  liable  for  all 
losses  arising  from  the  ship  being  stranded."    "  All  other  partial 
losses,"  he  said,  "  are  excluded  by  the  express  terms  of  the  policy." 
And  Mr.  Justice  Buller  gave  the  same  opinion  in  Nesbitt  v.  Lush- 
ingtan,  4  T.  R  188  (2  R  R  519).    The  loss  to  be  recovered,  he 
said,  must "  be  a  direct  and  immediate  consequence  of  the  stranding." 
It  is  true  that  Lord  Kenyon  intimated  a  different  opinion  in  that 
case ;  but  it  was  without  reference  to  the  case  of  Wilson  v.  Smith, 
the  point  not  being  in  judgment  before  the  Court.     The  case  of 
CantUlon  v.  The  London  Assurance  Company,  Burr.  1553  and  2 
Mag.  385,  proceeded  upon  the  ground  that  the  damage  arose  in 
consequence  of  the  stranding ;  for  as  the  case  is  reported 
*by  Magens,  the  jury  considered  it  as  a  consequence  of  [*221] 
her  having  been  aground  and  becoming  leaky,  though  it 
was  not  immediately  perceived.     That  is  more  likely  to   be  an 
accurate  account  of  the  case  than  the  one  mentioned  by  Sir  F. 
Norton  for  the  purpose  of  his  own  argument :  and  Magens's  own 
opinion  of  the  meaning  of  the  memorandum  is  decisive  in  favour  of 
the  defendant.     As  to  Bowring  v.  Elmslie,  the  only  question  was, 
whether  the  stranding  were  or  were  not  fraudulent ;  and  no  evidence 
was  offered  to  show  that  the  cargo  was  damaged  by  any  other  cause 
than  the  stranding ;  therefore  this  question  could  never  have  arisen. 
Lord  Kenyon,  Ch.  J. — We  have  had  abundant  opportunity  of 
considering  and  reconsidering  this  case;  but  I  confess  that,  though 
my  mind  has  at  times  been  wavering,  it  at  last  rests  at  the  point 
where  it  first  set  out    When  this  question  arose  and  was  judicially 
decided  in   1754,  I  wish,  if  any  doubt  had  then  arisen  on  the 
opinion  which  was  then  formed  by  a  jury  of  merchants  under  the 
directions  of  Lord  Ch.  J.  Eyder,  that  instead  of  silently  acquiesc- 
ing in  that  decision,  the  defendant  had  resisted  it  by  a  motion  for 
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a  new  trial,  or  that  all  the  underwriters  had  corrected  the  ambig- 
uous terms  of  this  memorandum.  But  that  opinion  was  acqui- 
esced in  by  the  parties  to  that  cause ;  and  it  appears  that  the  great 
insurance  companies  in  London  have  since  left  out  the  words  in 
the  "memorandum,  "unless  the  ship  be  stranded." 

The  words  of  this  policy  are  in  general  terms,  including  all 
cases :  then  comes  this  memorandum,  "  com,  fish,  salt,  fruit,  flour, 
and  seed,  warranted  free  from  average  unless  general  or  the  ship  be 
stranded."  This,  therefore,  lets  in  a  general  average ;  and  I  do  not 
know  how  to  construe  the  words  grammatically  but  by  saying  that 
if  the  ship  be  stranded,  then  it  destroys  the  exception  and  lets  in 
the  general  words  of  the  policy.  If  a  general  provision  be  made  in 
any  deed  or  instrument,  and  it  is  there  said  that  certain  things 
shall  be  excepted  unless  another  thing  happen  which  gives  eflfect 
to  the  general  operation  of  the  deed,  if  that  other  thing  does  happen 
it  destroys  the  exception  altogether.  My  two  opinions  that  have 
been  referred  to,  the  one  in  the  Nisi  Prius  case,  and  the  other  in 
Nesbitt  V.  LushingtoTi^  have  no  weight  with  me  as  judicial  authori- 
ties, though  I  confess  I  have  not  been  able  to  extricate  my  mind 
from  the  reasoning  that  led  me  to  the  conclusion  in  those  cases. 
Without  inquiring  into  the  reasons  for  introducing  this 
[*  222]  exception,  on  the  grammatical  construction  of  the  *  whole 
I  have  no  doubt  But  let  us  also  consider  some  of  the 
cases  decided  on  this  subject.  That  of  Cantillon  v.  ITte  London 
Assurance  Company  I  take  from  a  better  authority  than  that  of 
Magens :  I  take  it  from  Burr.  Eep.  as  it  was  cited  by  Sir  F.  Norton, 
who,  being  in  possession  of  a  great  portion  of  Nisi  Prius  business  at 
that  time,  was  probably  counsel  in  the  cause,  and  who  cited  it  in 
the  presence  of  many  persons  who  could  have  corrected  him  if  he 
misrepresented  it.  Sir  F.  Norton  stated  that  the  ship  being 
stranded  (and  not  merely  touching  the  ground,  as  supposed  by 
Magens),  the  insured  recovered  an  average  loss;  for,  he  said, 
Lord  Ch.  J.  Eydee  and  a  special  jury  considered  it  as  a  condition, 
"  and  that  by  the  ship's  being  stranded  the  insurer  was  let  in  to 
claim  his  whole  partial  average  loss."  Now  that  is  a  judicial  decision 
on  the  very  point  by  a  special  jury  of  merchants  under  the  directions 
of  a  learned  Judge,  acquiesced  in  at  the  time  by  every  person,  and 
the  great  assurance  companies  in  London  altering  the  form  of 
their  policies  in  consequence  of  it  Probably  the  private  under- 
writers were  aware  of  it ;  but  they  chose  to  continue  their  policies 
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in  the  whole  form  in  order  to  run  away  with  the  insurance  busi- 
ness from  the  great  companies ;  for  if  they  did  not  intend  to  be 
answerable  for  such  a  loss,  they  would  have  altered  the  terms  of 
this  memorandum.     Generally  speaking,  if  I  were  bound  to  decide 
between  the  opinions  of  Lord  Mansfield  and  Lord  Ch.  J.  Ryder, 
perhaps  I  should  be  guided  by  the   former  in  preference  to  the 
latter  ;  but  what  fell  from  him  in  the  case  of  Wilson  v.  Smith  was 
only  an  obiter  dictum,  and  I  confess  it  does  not  bring  conviction 
to  my  mind.     With  regard  to  Cocking  v.  Fraser,  it  is  suflBcient  to 
say  that  there  was  no  stranding  in  that  case  :  what  was  there  said 
likewise  was  only  an  obiter  dictum^  and  I  cannot  subscribe  to  the 
opinion  there  given.     It  was  there  said,  "  if  the  commodity  specifi- 
cally remains,  the  underwriter  is  discharged ;  but  if  fish  be  deteri- 
orated by  the  accident  of  stranding,  I  take  it  that  the  underwriters 
would  be  answerable  though  the  article  specifically  remained.     If 
it  had  been    intended    that  the    underwriters   should   only    be 
answerable   for  the  damage   that  arises  in   consequence   of  the 
Btranding,  a  small  variation  of  expression  would  have  removed  all 
difficulty;   they  would  have   said,  "unless   for  losses   arising  by 
stranding."     But   in  the  body  of  the  policy   they  have   insured 
against  all  losses  from  the  causes  there  enumerated,  which  include 
stranding ;  and  then  follows  this  memorandum,  the  evident 
meaning  of  which  is  "free  from  average  unless  *  general,  [*  223] 
or  unless  the  ship  be  stranded;"  so  that  if  the  ship  be 
stranded,  the  insurers  say  they  will  be  answerable  for  an  average 
loss.     That  appears  to  me  to  be  the  true  sense  and  the  grammatical 
construction  of  the  policy ;  and  thinking  so,  I  am  bound  to  give 
^'^^  same  opinion  I  formerly  gave,  not  because  I  gave  that  opinion 
*^^ore,  but  because  I  am  convinced  by  the  reasoning  that  led  to  it. 
-^Shhurst,  J.  —  This  memorandum  is  certainly  couched  in  doubt- 
^^1  Words ;  and  that  being  the  case,  the  best  construction  that  can 
^  put  on  them  is  that  which  will  prevent  litigation.     As  it  is 
™^^ult  to  determine,  when  the  ship  has  been  stranded,  whether 
^^  ^ot  the  damage  to  the  cargo  arose  from  the  stranding,  or  how 
ittUch  of  the  damage  was  owing  to  that  cause,  it  seems  as  if  this 
^^tuoiandum  were   introduced   to  avoid   that   inquiry,  and  that 
^^^n  the  ship  has  been  stranded   the  underwriters  consent  to 
ascribe  the  loss  to  that  cause.     This   construction  will  prevent 
endless  litigation,  and  it  has  already  been  put  on  the  memorandum 
in  the  cases  of  Cantillon  v.  The  London  Assurance  Company  and 
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Nesbitt  V.  Lushington  ;  and  so  well  satisfied  were  the  great  assur- 
auce  companies  with  the  former  of  those  determinations  that  they 
struck  these  words  "  or  the  ship  be  stranded  "  out  of  their  policies 
in  consequence  of  it.  Then  those  authorities  having  decided  the 
point,  there  is  now  not  only  no  reason  to  overset  them,  but  a  very 
strong  reason  to  induce  us  to  support  them,  namely,  that  this 
construction  of  the  policy  will  tend  to  prevent  litigation. 

Grose,  J.  —  This  is  an  action  for  a  loss  by  the  perils  of  the  seas, 
for  which  the  defendant  says  that  he  is  not  answerable  because 
it  is  an  average  loss  on  fruit,  and  that  fruit  is  within  the  memo- 
randum; but  the  plaintiff  replies  that  this  case  is  within  the 
exception,  because  the  ship  was  stranded.  And  that  brings  it 
to  the  true  construction  of  the  memorandum  and  of  the  exception 
to  it,  whether  the  underwriters  be  or  be  not  liable  for  an  average 
loss  when  there  is  a  stranding,  though  no  part  of  the  loss  arise  from 
the  stranding  of  the  ship.  I  have  had  great  difficulties  in  bring- 
ing my  mind  to  decide  this,  because  the  consequence  of  considering 
this  as  an  exception  to  the  memorandum,  as  the  words  import, 
is  this,  that  if  a  ship  be  stranded  and  the  cargo  suffers  no  damage 
whatever,  and  afterwards  the  ship  meets  with  bad  weather  and 
the  cargo  sustains  an  average  loss  of  ninety  per  cent,  the  under- 
writers are  answerable  for  the  whole  of  that  average  loss 
[•  224]  *  when  it  is  admitted  that  no  part  of  it  happened  in 
consequence  of  the  stranding.  Then  it  becomes  necessary 
to  consider  the  words  of  the  policy,  the  intention  of  the  parties 
in  introducing  those  words,  and  the  decided  cases.  On  the  words 
no  doubt  can  be  raised;  they  are  clear.  The  insurers  engage  that 
certain  articles,  of  which  fruit  is  one,  shall  be  free  from  average 
except  in  two  cases,  —  one  if  it  be  a  general  average,  the  other  if  the 
ship  be  stranded ;  but  if  either  of  these  happen,  then  those  articles 
are  not  to  be  free  from  average.  Here  the  ship  was  stranded,  and 
then  according  to  the  words  this  case  comes  within  one  of  the 
exceptions.  Next  let  us  consider  the  reason  for  introducing  the 
exception:  all  the  articles  there  enumerated  are  of  a  perishable 
nature;  and  as  it  is  difficult  to  ascertain  whether  any  damage 
happening  to  them  arose  from  the  stranding  or  from  the  perish- 
able nature  of  the  articles,  the  parties  seem  to  have  agreed  that 
there  shall  be  no  partial  average  unless  the  ship  be  stranded ; 
that  is,  as  was  said»by  Lord  Kenyon  in  Nesbitt  v.  Lushington,  in 
order  to  avoid  a  difficult  inquiry  they  agreed  to  consider  the  loss 


R.  C.  VOL.  XIV.]    SECT.  VI. — CONSTBUCTION. — (3)  WARRANTIES,  ETC.   199 
Ho.  ee.  — Bunttt  V.  Keiisingto&,  7  T.  B.  824,  385. 

to  have  happened  in  consequence  of  the  stranding.  If  we  were 
to  determine  that  the  assured  could  only  recover  for  the  loss 
that  happened  by  the  stranding,  it  would  introduce  all  that  doubt 
and  difficulty  that  the  memorandum  intended  to  remove.  There- 
fore it  seems  to  me  best  to  decide  this  case  on  the  plain  import 
of  the  words,  notwithstanding  the  absurdity  which  I  at  first 
pointed  out  will  follow.  Besides,  if  the  parties  had  intended  that 
the  insurers  should  not  be  liable  to  the  average  loss  unless  part 
of  the  loss  happened  by  the  stranding,  they  would  have  added 
words  to  this  eflfect :  "  unless  part  of  the  loss  happen  by  the  strand- 
ing;" and  the  omission  of  such  words  strongly  induces  me  to 
determine  strictly  according  to  the  words  that  are  inserted  in  the 
memorandum.  However,  this  case  is  not  without  a  precedent. 
On  examining  the  cases  that  have  been  cited  on  both  sides,  it 
appears  that  there  is  only  one  decided  on  the  point,  CantUlon  v. 
The  London  Assurance  Company^  for  with  regard  to  that  of 
Wilson  V.  Smith  it  is  observable  that  the  ship  was  not 
stranded  there.  But  the  case  of  CantUlon  v.  Tlie  London  Assur- 
ance Company  is  the  more  to  be  relied  on,  because  the  great 
assurance  companies  have  acted  upon  it  ever  since.  Therefore 
though  I  should  have  had  great  doubts  if  the  question  had  never 
been  determined,  I  think  it  is  better  to  decide  according  to 
the  words  of  the  policy,  especially  as  that  construction  *  is  [*  225] 
supported  by  the  above  case,  though  it  is  open  to  the 
inconvenience  to  which  I  at  first  alluded. 

Lawrence,  J.  —  Although  the  jury  found  that  part  of  the 
damage  happened  after  tlie  stranding,  it  is  also  found  as  a  fact 
that  the  ship  received  no  damage  in  consequence  of  the  stranding ; 
and  if  the  ship  had  not  been  stranded,  both  the  ship  and  cargo 
would  have  been  totally  lost.  The  question  therefore  is.  Whether 
an  average  loss  is  payable  to  any  amount,  however  great,  from 
whatever  cause  the  loss  may  arise,  if  the  ship  happen  to  be 
stranded  ?  Now  considering  how  extremely  inaccurate  a  policy 
of  insurance  is  penned,  I  think  that  too  great  stress  ought  not  to 
be  laid  on  the  precise  words  used  in  it.  If  the  exception  in  the 
memorandum  be  confined  to  losses  arising  from  the  stranding, 
it  must  be  from  this  consideration,  that  otherwise  it  would  be  a 
temptation  to  the  master  to  strand  the  ship,  if  any  trifling  damage 
were  done  to  the  cargo,  to  enable  the  assured  to  recover.  On  the 
other  hand,  if  nothing  can  be  recovered  from  the  insurers  but 
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for  damage  arising  from  the  stranding,  it  would  be  the  interest 
of  the  master  to  desert  the  ship  whenever  a  stranding  happened, 
and  then  there  would  be  a  total  loss.  However,  in  a  case  where 
the  words  of  the  policy  are  inaccurate,  and  where  there  are  incon- 
veniences attending  eeu^h  construction,  if  the  case  has  ever  been 
decided  I  think  that  we  ought  to  be  guided  by  it.  In  the  case  of 
Wilson  V.  Smith,  which  was  principally  relied  on  for  the  defend- 
ant, Lord  Mansfield  seemed  to  consider  that  the  word  ''  unless  " 
did  not  create  a  condition  ;  but  that  the  meaning  of  the  exception 
was  that  the  underwriters  should  only  be  liable  for  an  average 
loss  in  two  cases,  —  one  where  there  is  a  general  average,  the  other 
where  the  damage  arises  from  the  stranding.  But  in  so  consider- 
ing it  Lord  Mansfield  went  beyond  the  facts  of  the  case  then 
before  the  Court,  for  there  the  question  was,  whether  the  assured 
was  entitled  to  recover  a  partial  average  from  the  circumstance 
of  his  being  entitled  to  recover  a  general  average  ;  now  the  words 
of  the  exception  are  not  warranted  free  from  average  "unless 
there  be  a  general  average,  or  unless  the  ship  be  stranded,"  but 
warranted  free  from  average  "  unless  general  or  the  ship  be 
stranded ;  '*  therefore  as  there  is  a  difference  in  the  expression  of 
these  two  exceptions,  perhaps  it  may  be  considered  as  a  condition 
as  applied  to  the  stranding,  though  it  be  not  a  condition  as  applied 
to  the  general  average.     If  so,  then  there  is  only  one  authority  in 

point,  that  of  Cantillon  v.  The  London  Assurance  Cora- 
ls 226]  pany,  in  which  case,  according   to  the  report  *  of  it  in 

Burrow,  it  was  considered  that  the  stranding  was  a  con- 
dition, and  that  the  underwriters  were  liable  on  the  happening  of 
that  condition.  Therefore  as  the  very  question  has  been  once 
decided,  I  think  it  ought  to  govern  our  decision  in  this  case ; 
especially  as  the  question  arises  on  the  construction  of  an  instru- 
ment so  inaccurately  penned  as  a  policy  of  assurance. 

Postea  to  the  plaintiff. 

Wells  y.  Hopwood. 

3  Bam.  &  Ad.  20-S6. 

Insurance.  —  Warranty.  —  Free  from  Average  ufdess  general  or  the  Ship  he 

stranded. 

[20]      A  ship  having  on  board  goods  which  were  insured  on  a  voyage  jrom  London 

to  Hall,  but  "  warranted  free  firom  averagt^  unless  general  or  the  ship  he 

stranded,"  arrived  in  Hull  harbour,  which  is  a  tide-harbour,  and  proceeded  to 
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discharge  her  cargo  at  a  quay  on  the  side  of  it.  This  oould  be  done  at  high 
Water  only,  and  could  not  be  completed  in  one  tide.  At  the  first  low  tide  the 
vessel  grounded  on  the  mud,  but,  on  a  subsequent  ebb,  the  rope  by  which  her  head 
Was  moored  to  the  opposite  side  of  the  harbour  stretched,  and  the  wind  blowing 
^om  the  east  at  the  same  time,  she  did  not  ground  entirely  en  the  mud,  which  it 

Was  intended  she  should  do,  but  her  forepart  got  on  a  bank  of  stones,  rubbish, 

and  sand,  near  to  the  quay,  and  the  vessel  having  strained,  some  damage  was 

BQstained  by  the  cargo,  but  no  lasting  injury  by  the  vessel. 
Held,  by  Lord  Tentbrden,  Ch.  J.,  Littledale  and  Taunton,  JJ.,  Pabke, 

J*)  dissmtienUf  that  this  was  a  stranding  within  the  meaning  of  that  word  iu  the 

policy. 

Insurance  upon  the  ship  Britannia  and  the  cargo  at  and  from 

linden  to  Hull,  and  until  the  goods  should   be  discharged  and 

Btifely  landed.     The  declaration  set  out  the  policy,  which  was  in 

the  usual   form,  and  contained   a  memorandum   whereby  corn, 

^K  fruit,  flour,  and  seed  were  warranted  free  from  average  unless 

general  or  the  ship  should  be  stranded.     Plea,  the  general  issue. 

-^*  the   trial,  before  Parke,  J.,  at  the  Spring  Assizes  for 

Yorkshire,  1830,  the  plaintiff  was  *  nonsuited,  subject  to  [*  21] 

^he   opinion  of  this  Court  upon  the  following  case :  — 

The  plaintiff,  who  is  a  merchant  at  Hull,  in  the  month  of  June, 
1829,  shipped  in  London,  on  board  the  Britannia,  for  Hull,  sixty- 
Jiiae   butts  of  Zante  currants.     Upon  this  cargo  the  policy  of  in- 
surance was  effected  by  the  plaintiff's  agent  on  behalf  of  the 
plaintiff,  and  the  defendant  subscribed  the  same  for  X300  at  the 
pTenaiuHi  of  5«.  3d.  per  cent.     The  butts  of  currants  were  properly 
stowed  in  the  vessel,  which  was  in  every  respect  sound  and  sea- 
worthy.    The  ship  sailed  from  London  in  June,  and  arrived  at 
^^11    on  the  26th  of   the  same  month  ;   and  in  the  afternoon  of 
that  day  was,  at  high  water,  moored  alongside  the  plaintiff's  quay, 
which  projects  about  fifteen  feet  into  the  Hull  harbour,  in  front  of 
^^^  plaintiff's  warehouse.     The  harbour  is  a  tide-harbour.     In  the 
"fti'bour,  and  to  the  south  of  the  quay  adjoining  the  plaintiff's 
Warehouse,  there  is  a  bank  of  stones,  rubbish,  and  mud,  which  had 
"^^n    there  ten  or  fifteen  years,  and  had  in  the  course  of  time 
^^tended  itself  beyond  the  outer  line  of  the  plaintiff's  quay,  near 
*"^  end  of  which  it  projects,  sloping  off  so  far  into  the  river  Hull, 
^  ^hat  part  of  the  harbour,  as  to  make  it  necessary  and  usual  for 
^^e  vessels,  when  lying  opposite  the  plaintiff's  quay,  to  be  hauled 
J>ff  ahead  from  the  quay  shortly  after  high  water,  to  avoid  ground- 
"^8  On  the  bank.     When  the  Britannia  arrived  at  the  plaintiff's 
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quay,  she  was  moored  as  usual ;  and  as  her  bow  projected  beyond 
the  south  end  of  the  plaintiffs  quay,  and  was,  at  high  water, 
immediately  over  the  bank,  her  head  was,  according  to  the  usual 
practice  on  such  occasions,  and  in  order  to  avoid  grounding  on  the 

bank  at  low  water,  hauled  off,  at  the  time  of  the  tide 
[•  22]  *  falling,  from  the  quay,  by  a  rope  being  carried  out  from 

her  head  to  the  opposite  side  of  the  harbour,  and  there 
fastened  to  a  post,  and  hove  tight,  the  stem  of  the  vessel  remain- 
ing moored  by  a  rope  fastened  to  the  plaintiff's  quay.  After  this 
she  grounded  in  safety  upon  the  soft  mud  in  the  harbour,  and, 
soon  after  six  o'clock  the  next  morning,  the  delivery  of  her  cargo 
was  commenced.  When  she  again  floated,  at  high  water,  the  rope 
which  extended  from  her  to  the  opposite  side  of  the  harbour  was 
loosened,  and  her  head  was  again  hauled  alongside  the  quay,  and 
the  delivery  of  her  cargo  continued.  When  the  water  subsided, 
the  rope  was  again  fastened,  as  before,  to  the  opposite  side  of  the 
harbour,  and  her  head  was,  in  like  manner,  hauled  off,  for  the 
purpose  of  avoiding  the  bank,  and  the  rope  was  then  hove  tight. 
On  the  evening  of  the  27th,  after  the  vessel  had  been  placed  in 
this  position,  and  had  safely  taken  the  ground,  with  her  head  from 
the  bank,  the  captain  sounded  the  pumps,  and  found  all  rights 
On  the  morning  of  the  28th,  the  tide  having  fallen,  the  ship  had 
changed  her  position,  and  was  found  nearer  the  quay,  with  her 
forefoot  on  the  said  bank.  This  arose  from  the  rope  which  was 
fastened  to  the  opposite  side  of  the  harbour  having  stretched,  and 
the  wind  at  the  same  time  blowing  from  the  east  towards  the  bank, 
and  causing  a  strain  on  the  rope.  It  was  not  broken,  or  injured, 
or  loosened  at  either  end.  There  was  no  shock  or  concussion  felt 
by  those  on  board.  In  consequence  of  the  grounding  with  her 
forefoot  on  the  bank,  the  vessel  strained  at  the  time,  and  her 
seams  opened,  and  a  quantity  of  water  thereby  found  a  passage 

into  the  hold,  and  damaged  several  of  the  butts  of  currants. 
[•  23]  Upon  her  floating  again,  the  seams  again  closed,  and  •  upon 

her  being  subsequently  examined  no  injury  was  discovered. 
The  amount  of  damage  was  proved  to  be  £25  5s.  4id.  upon  the  sum 
of  £300  insured.  The  question  for  the  opinion  of  the  Court  was, 
whether  this  was  a  stranding  within  the  meaning  of  the  memoran- 
dum in  the  policy.  If  the  Court  should  be  of  opinion  that  it  was, 
a  verdict  was  to  be  entered  for  the  plaintiff,  otherwise  the  nonsuit 
to  stand. 
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The  case  was  argued  in  the  course  of  last  Trinity  Term  by  F. 
Pollock  for  the  plaintiff,  and  Holt  for  the  defendant.  The  argu- 
menits,  and  the  several  authorities  cited,  are  so  fully  considered 
and  commented  on  by  the  learned  Judges  in  delivering  their 
opinions,  that  it  is  deemed  unnecessary  to  notice  them  further. 

Cur.  adv,  vult. 

There  being  a  difference  of  opinion,  the  Judges,  in  the  course  of 
this    term,  delivered  their  judgments  seriatim. 

TA.TJNT0N,  J. — The  question  here  is,  whether  there  has  been  a 
stranding  within  the  meaning  of  the  memorandum  in  the  policy. 
Upon,  the  question,  what  constitutes  a  stranding,  there  have  been 
many  decisions  within  the  last  forty  years,  and  the  difference  of 
circn  instances  is  so  minute  in  many  cases  wherein  a  different  con- 
clusion has  been  drawn,  that  it  is  not  easy  to  reconcile  them  alL 
Tliis    distinction,  however,  appears  to  me  to  be  deducible,  that  in 
instances  where  the  event  happens  in  the  ordinary  course  of  navi- 
gation, as,  for  instance,  from  the  regular  flux  and  reflux  of  the  tide, 
^ithout.any  external  force  or  violence,  it  is  not  a  stranding; 
but  Mrhere  it  arises  from  an  accident,  and  out  of  *  the  com-  [*  24] 
^^xi  course  of  navigation,  it  is.    The  difficulty  consists  in 
_f^^  application  of  the  rule.     In  Dohson  v.  Bolton,  at  Guildhall,  after 
-Easter  Term,  1799,  1  Marsh,  on  Ins.  231,  3d  edit.,  the  ship  ran  on 
^tao   wooden  piles  four  feet  under  water,  about  nine  yards  from 
^^  ^liore ;  and  Lord  Kenyon  held  it  to  be  a  stranding.     In  what 
^^  ^y     the  ship  ran  on  the  piles  does  not  appear ;  but  the  word 
'^^  "  denotes  some  external  force,  and   therefore  some  extraor- 
^^^y  cause  is  implied.     So  also,  where  the  accident  was  caused 
^  tlie  wind,  which  had  been  moderate,  suddenly  taking  the  ship 
^a.cj,  and  driving  her  ashore  stern  foremost :  Harman  v.    Vaux, 
^^fxmp.  429  (14  R  R  773),  and  in  Baker  v.  Towry,  1  Stark.  436 
.  ^  It  R  803),  by  the  ship  being  driven  by  the  current  on  a  rock ; 
^^.ch  instance  the  occurrence  was  ruled  to  be  a  stranding.     So 
J^^^  in  Rayner  v.  Godmond,  5  B.  &  Aid.  225  (24  R  R  335),  the 
^  c^onclusion  was  come  to,  where  the  ship,  in  the  course  of  her 
j^^^8©  upon  an  inland  navigation,  arrived  at  a  place  called  Beal 
^Ic,  and  while  she  was  there  it  became  necessary,  for  the  pur- 
^^^    of  repairing  the  navigation,  that  the  water  should  be  drawn 
*       The  master  placed  the  vessel  in  the  most  secure  place  he 
^Ul^  find,  alongside  of  four  others.     The  water  being  then  drawn 
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off,  all  the  vessels  grounded,  and  the  ship  insured  grounded  on 
some  piles  in  the  river  which  were  not  known  to  he  there,  and  the 
cargo  received  considerable  damage.  The  part  of  the  navigation 
where  she  took  the  ground  was  one  in  which  vessels  usually  were 
placed  when  the  water  was  drawn  off.  In  that  case  Lord  Tenter- 
den,  distinguishing  it  from  Heanie  v.  Edmuiidsy  1  Brod.  &  Bing.  388 

(21  R  R  660),  observed:  " There  the  accident  happened  in 
[*  25]  the  ordinary  course  of  the  voyage,  and  on  that  ground  *  the 

underwriters  were  held  not  to  be  liable.  Here  the  loss  did 
not  so  happen,  for  we  cannot  suppose  that  these  canals  are  so 
constantly  wanting  repair  as  to  make  the  drawing  off  of  the  water 
an  occurrence  in  the  ordinary  course  of  a  voyage.  I  think,  there- 
fore, that  in  this  case  the  vessel  was  stranded."  In  Camithers  v. 
Sydehotham,  4  M.  &  S.  77  (16  E.  R  392),  the  ship  insured  having 
arrived  opposite  the  dock  at  Liverpool,  the  pilot,  in  the  absence 
of  the  captain,  and  contrary  to  his  caution  against  letting  the 
vessel  take  the  ground,  laid  her  aground  in  the  Mersey,  on  a  bank. 
When  she  floated,  he  took  her  to  the  pier  of  the  basin,  and  made 
her  fast  there,  with  the  intention  that  she  should  take  the  ground 
when  the  tide  fell.  Soon  afterwards  the  vessel  took  the  ground 
astern,  and  the  water  leaving  her,  she  fell  over,  on  the  side  farthest 
from  the  pier,  with  such  violence  that  she  bilged,  and  broke  many 
of  her  timbers.  When  the  tide  rose  again,  she  righted,  but  with 
ten  feet  water  in  her  hold,  by  which  the  cargo  was  wetted  and 
damaged.  The  Court  held  that  this  was  clearly  a  stranding,  the 
ship  having  been  taken  out  of  the  usual  course,  and  improperly 
moored  in  the  place  where  the  accident  afterwards  happened. 
The  same  doctrine  was  holden  in  Barrow  v.  Bell,  4  B.  &  C.  736 
(28  E.  R  468).  There,  the  ship  having  been  compelled  by  tem- 
pestuous weather  to  bear  away  for  Holyhead,  and  having  struck  on 
an  anchor  upon  entering  the  harbour,  whereby  she  sprang  a  leak, 
and  was  in  danger  of  sinking,  she  was  in  consequence  warped 
further  up  the  harbour,  where  she  took  the  ground.  In  Bishop 
V.  Pentland,  7  B.  &  C.  219  (31  R  R  177),  which  is  the  most  recent 
decision  on  the  subject,  a  ship  was  compelled,  in  the  course 
[*  26]  *  of  her  voyage,  to  go  into  a  tide-harbour,  where  she  was 
moored  alongside  a  quay,  where  ships  of  her  burthen 
usually  were  moored,  and  in  as  safe  a  situation  as  could  be  found. 
It  was  necessary,  in  addition  to  the  usual  moorings,  to  lash  her  by 
a  tackle  fastened  to  her  mast  to  posts  upon  the  pier,  to  prevent 
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her  falling  over  upon  the  tide  leaving  her.  The  rope  being  of  in- 
sufficient strength,  the  tackle  by  which  the  ship  was  lashed,  when 
the  tide  was  out,  broke,  and  the  ship  fell  upon  her  side,  by  which 
she  was  stove  in  and  greatly  injured ;  and  this  was  held  to  be  a 
stranding.  This  last  case,  I  think,  cannot  be  distinguished  from 
the  present,  the  only  difference  as  to  the  immediate  cause  of  the 
damage  being,  that  there  the  rope  broke,  and  here  it  stretched  ; 
but  with  respect  to  the  circumstances  which  constitute  a  stranding, 
this  case  is  much  the  stronger  of  the  two ;  for  here  it  is  found, 
that  the  wind  blowing  from  the  oast  towards  the  bank,  and  caus- 
ing a  strain  on  the  rope,  the  ship  in  consequence  had  changed  her 
position,  and  was  found  nearer  the  quay,  with  her  forefoot  on  the 
bank,  so  that  here  there  was  a  change  of  the  position  of  the  ship, 
and  a  stranding  by  her  forefoot  being  on  the  bank,  and  this  partly, 
if  not  wholly,  effected  by  the  easterly  wind.  This,  I  think,  was  an 
accidental  circumstance,  not  necessarily  incident  to  the  course  of 
navigation.  On  the  authority  of  these  cases,  therefore,  I  am  of 
opinion  that  there  was  a  stranding  in  this  instance  within  the 
meaning  of  the  memorandum. 

With  respect  to  the  cases  cited  on  the  other  side,  namely, 
Baring  v.  Henkie,  before  Lord  Kbnyon,  at  Guildhall,  after 
Trinity  Term,  1801,  Marsh,  on  Ins.  232 ;  ATBougle  v.  The 
Royal  *  Exchange  Asmrance  Company,  4  M.  &  S.  503  (16  [*27] 
R.  R  532) ;  and  ffeame  v.  Edmwnde,  1  Brod.  &  Bing.  388 
(21  R  R.  660),  it  is  sufficient  that  the  law  of  the  first  is  extremely 
doubtful;  for  there  the  ship  was  driven  aground,  and  continued  in 
that  situation  an  hour;  and  although  this  happened  in  conse- 
quence of  one  brig  running  foul  of  her  bow  and  another  of  her 
stern,  yet  it  should  seem  that  a  ship  taking  the  ground  and  re- 
maining there  a  considerable  time,  must  be  considered  as  a  strand- 
ing, whether  it  proceeds  from  the  violence  of  the  wind,  or  from  any 
other  accident  out  of  the  usual  course  of  navigation.  In  ArVoiigle 
V.  Boyal  Exchange  Asmrance  Company  it  was  only  holden  that 
remaining  upon  a  rock  only  a  minute  and  a  half  after  striking  on 
it  was  not  a  settlement  of  the  ship  for  a  suflBicient  length  of  time 
to  constitute  a  stranding.  And  with  respect  to  the  last,  Eearne 
V.  Edmunds,  the  decision  was  founded  upon  this,  that  the  vessel 
was  proceeding  in  the  ordinary  way,  and  took  ground  on  the  ebb 
of  the  tide,  without  any  extraneous  accident. 

Pakke,  J.  —  This  was  an  action  on  a  policy  of  insurance  on  fruit 
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from  London  to  Hull,  with  the  usual  memorandum.  The  vessel 
arrived  in  Hull  harbour,  which  is  a  tide-harbour,  and  proceeded  to 
discharge  her  cargo  at  a  quay  on  the  side  of  it.  This  could  be 
done  at  high  water  only,  and  could  not  be  completed  in  one  tide. 
At  low  water  the  vessel  grounded  on  the  mud ;  but  on  one  occa- 
sion the  rope  by  which  her  head  was  moored  to  the  opposite  side 
of  the  harbour  stretched,  and  the  wind  blowing  from  the  east  at 
the  same  time,  she  did  not  ground  entirely  on  the  mud, 
[•  28]  which  it  was  intended  that  *  she  should  have  done,  but 
her  forefoot  got  on  a  bank  of  stones,  rubbish,  and  mud,  near 
to  the  quay,  and  the  vessel  having  strained,  some  damage  was  sus- 
tained by  the  cargo.  Upon  her  floating  again  the  seams  closed,  and, 
on  examination,  no  injury  to  the  vessel  was  discovered.  The  sub- 
stance of  the  case  is  shortly  this :  that  a  vessel,  which,  according 
to  the  ordinary  and  usual  course  in  that  part  of  the  voyage,  was 
laid  on  the  ground  by  the  master  and  crew  at  low  water,  from  an 
accidental  cause  did  not  ground  in  the  place  that  they  intended, 
but  sustained  no  damage ;  and  the  question  is,  whether  this  was  a 
"  stranding  "  within  the  meaning  of  the  memorandum  :  and  I  am 
of  opinion  that  it  was  not. 

In  reading  this  memorandum,  two  things  are  clear :  first,  that 
according  to  its  grammatical  construction,  the  simple  fact  of 
"  stranding "  destroys  the  exception  in  favour  of  the  enumerated 
articles  contained  in  the  memorandum,  and  includes  them  in  the 
general  operation  of  the  policy,  though  no  damage  is  thereby  done 
to  those  articles ;  and  the  memorandum  is  not  to  be  read  as  if  it 
had  contained  a  further  condition  besides  the  stranding  of  the 
ship  —  that  such  average  should  be  occasioned  by  the  stranding. 
This  construction  is  now  fully  established  by  the  decisions,  Nesbitt 
V.  Lushington,  4  T.  R  783  (2  E.  R.  519) ;  Burnett  v.  Kensington, 
7  T.  R.  210  (p.  187,  ante)  ;  and  it  follows  that  in  all  cases  the  in- 
quiry is  to  be,  what  condition  of  the  ship  constitutes  a  stranding, 
and  not  whether  the  cargo  be  thereby  injured  or  not 

Secondly,  another  thing  may  be  as  clearly  collected  from  the 
terms  of  the  memorandum;  namely,  that  the  under- 
[*  29]  writers,  who  are  presumed  to  know  the  usual  *  course  of 
the  voyage  insured,  do  not  intend,  under  the  term  "  strand- 
ing," to  include  an  event  which  must  be  of  occasional,  and  in  all 
probability  of  frequent,  occurrence  in  the  course  of  the  voyage 
insured     If  the  term  is  to  be  applied  to  such   an  event,  the 
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excei>tion  from  average  is  nugatory,  and  might  as  well  be  omitted 
^together.  If,  for  instance,  the  grounding  of  a  vessel,  on  a  voyage 
\n  -which  she  would  have  to  navigate  a  tide  river  or  harbour,  and 
mnst^  necessarily  take  the  ground,  be  a  stranding  within  the  mean- 
ing of  this  memorandum,  and  puts  an  end  to  the  exemption  from 
average  loss,  the  clause  containing  that  exemption  could  never  take 
effect  on  such  a  voyage,  and  would  have  no  operation.  The  under- 
write i:*s  must  be  presumed  to  have  intended  that  the  exemption 
might  take  effect,  and,  therefore,  must  have  meant  by  this  term  an 
event  which  would  not  happen  in  the  ordinary  and  usual  course 
of  tlxe  voyage  —  a  grounding  different  from  that  which  ordinarily 
and  usually  occurs  to  vessels  navigating  tide  rivers  and  harbours. 
Upon  this  principle  the  case  of  Heame  v.  Udmunds,  1  6.  &  B.  388 
C^^l  K^  R  660),  was  decided,  and  it  was  there  held  that  the  taking  of 
the  gx-ound  by  a  vessel  in  the  ordinary  and  usual  course  of  the  voy- 
age i3  not  a  stranding  within  the  intent  of  the  usual  memorandum. 
Nonv,  to  apply  this  rule  to  the  present  case,  it  was  the  ordinary 
^^d  visual  course  of  the  voyage  insured  for  the  vessel  to  be  laid  on 
the  ground  in  this  harbour :  she  was  laid  on  the  ground  accord- 
"^8  to  that  usage,  though  not  precisely  in  the  place  intended; 
^^d  the  whole  question  in  the  cause  is,  whether  that  circum- 
^^uce  makes  a  difference.  That  circumstance  cannot,  as 
It  Seems  to  me,  *  constitute  a  stranding,  unless  it  can  be  [*  30] 
^^id,  that  whenever,  from  the  influence  of  wind  or  tide, 
°^  from  any  accidental  causes,  the  vessel  takes  the  ground  at  a 
small  distance  from  the  place  intended,  though  she  sustains  no 
^^ttiage  thereby,  she  would  be  stranded.  If  the  master  and  crew 
^©aut  to  place  their  vessel  on  one  sand-bank,  and,  by  accident, 
placed  it  on  another,  twenty  feet  off,  and  no  damage  was  sustained 
^^  Consequence,  no  one  would  say  that  the  difference  in  situation 
^^xistituted  a  stranding ;  and  if  the  injury  to  the  cargo  is  suggested 
^  taking  all  the  difference,  the  answer  is,  that  that  circumstance 
^^3t  be  omitted,  for  the  reasons  before  given,  from  the  considera- 
7^5^  of  the  case.  It  follows  that  it  can  make  no  difference  if  the 
^^P  he  laid  on  the  ground  voluntarily,  in  the  course  of  a  voyage 
J'^^^^^'e  such  a  proceeding  is  usual,  whether  she  be  laid  on  a  hard 
^^^c  or  a  soft  one,  or  partly  on  one  and  partly  on  the  other :  in 
"^itVxei  case  would  there  be  any  stranding.  This  will  be  more 
^^iily  conceded  if  we  look  at  the  case,  as  we  ought  to  do,  stripped 
^^  tlxe  consideration  of  damage  to  the  cargo.    Suppose  the  precise 
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circumstance  in  question  to  have  occurred  to  this  vessel,  that  the 
cargo  was  uninjured  by  this  event,  but  had  been  injured  in  the 
course  of  the  previous  voyage,  would  the  assured  be  entitled  to 
recover  an  average  loss  ?  Or  suppose  that  the  rope,  instead  of 
stretching  from  its  dryness,  had  contracted  from  its  wetness,  and 
the  wind  had  blown  from  the  west  instead  of  the  east,  and  the 
vessel  (as  it  would  have  done)  had  taken  the  ground  at  low  water 
farther  from  the  quay,  but  equally  far  from  the  place  intended 
by  the  crew,  would  it  have  been  contended  that  she  was  thereby 
stranded,  and  the  assured  let  in  to  claim  for  all  the  dam- 
[*  31]  age  sustained  by  the  cargo  insured  on  a  previous  *  part  of 
the  voyflge  ?  It  appears  to  me  that  it  would  be  a  conse- 
quence resulting  from  the  decision  that  the  circumstances  stated 
in  this  case  constituted  a  stranding  —  that  the  vessel  would  be 
also  considered  as  having  been  stranded  in  the  supposed  cases. 
Far  as  the  decisions  have  carried  the  meaning  of  this  term  beyond 
its  ordinary  and  usual  signification,  the  effect  of  the  present  deci- 
sion would  be  to  carry  it  much  further. 

It  seems  to  me  better  to  hold  that  no  vessel  can  be  considered  as 
stranded  when  she  is  laid  on  the  ground  by  the  voluntary  act  of 
the  master  and  crew,  in  the  course  of  a  voyage  in  which  the  usage 
is  to  lay  vessels  on  the  ground,  and  it  is  done  in  pursuance  of  that 
usage,  and  the  vessel  is  uninjured  thereby.  The  present  case  is, 
however,  in  some  respects,  different  from  all  that  have  been  de- 
cided, and  on  which  reliance  was  placed  by  the  counsel  for  the 
plaintiff  on  the  argument. 

The  case  of  Carruthers  v.  Sydebotham,  4  M.  &  S.  77  (16  R.  R. 
392),  is  distinguishable,  and  was  distinguished  in  that  of  Heame 
V.  Edmunds,  1  Brod.  &  Bing.  388  (21  R  R.  660),  and  also  in  that 
of  Rayner  v.  Godmond,  5  B.  &  Aid.  225  (24  R.  R.  335) ;  for  the 
vessel  was  laid  on  the  ground  against  the  wish  of  the  master,  and 
out  of  the  usual  course  of  the  voyage.  In  Bayner  v.  Qodmond 
the  vessel  was  considered  as  having  been  placed  on  the  ground  out 
of  the  ordinary  course  of  that  voyage ;  and  in  Bishop  v.  Pentland, 
7  B.  &  C.  219  (31  R.  R.  177),  the  vessel  was  held  not  to  have 
been  stranded,  when  placed  on  the  ground  by  the  crew  in  a  tide- 
harbour  ;  but  when  she  was  thrown  over  by  an  unusual  accident, 
the  Court  thought  that  a  stranding  took  place.  In  that  case 
also  the  vessel  was  stove  in  and  greatly  injured  by  falling 
{*32]  over;  ♦and  I  should  feel  a  difficulty  in  saying  that  the 
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^i*ion  of  that  case  would  have  been  right  if  that  circninstance 
'^  Hot  occurred ;  I  can  hardly  think  the  vessel  would  have  been 
^^^ideied  as  stranded  if  she  had  fallen  over  in  a  tide*harbour, 
^^%re  she  took  the  ground  in  t^e  ordinary  course,  and  had  sus- 
^ined  no  damage  at  alL 

I'or  these  reasons,  I  think  that  the  judgment  of  the  Court  ought 
to  be  for  the  defendant. 

LiTTLKDALE,  J.  —  I  was  One  of  the  Judges  who  held,  in  the  case 
of  BiBliop  v.  FenUand,  7  B.  &  0.  219  (31  R  E.  177).  that  what 
oceurred  there  amonnted  to  a  stranding.  Upon  further  consider- 
ation, I  continue  of  tlie  opinion  that  I  then  entertained ;  and  that 
being  so,  I  think  it  unnecessary  to  give  any  additional  reasons  in 
farour  of  that  opinion.  And  then,  the  only  question  with  me  is, 
whether  the  circumstances  of  this  case  are  so  far  similar  to  what 
occuned  in  that  as  to  warrjmt  the  same  judgment. 

In  the  present  case,  the  vessel  arrived  in  Hull  harbour  (which 
is  a  tide-harbour)  on  the  29th  of  June,  and  was,  at  high  water, 
moored  alongside  the  quay.  In  order  to  avoid  grounding  on  a 
bank  at  low  water,  she  was,  at  the  time  of  the  tide  falling,  hauled 
off  from  the  quay  by  a  rope  carried  out  from  her  head  to  the  op- 
posite side  of  the  harbour,  and  there  fastened  to  a  post  and  hove 
tight,  the  stem  of  the  vessel  remaining  moored  by  a  rope  fastened 
to  the  quay.  This  was  her  situation  on  the  evening  of  the  27th 
June,  1829  ;  she  was  therefore  then  safely  moored  in  a  place  where, 
in  the  ordinary  course  of  her  proceeding,  she  was  intended  to  be. 
On  the  morning  of  the  28th,  the  tide  having  fallen,  the  ship. 
*  had  changed  her  position,  and  was  found  nearer  the  quay,  [*  33] 
with  her  forefoot  on  the  bank.  This  arose  from  the  rope 
(which  was  fastened  to  the  opposite  side  of  the  harbour)  having 
stretched,  and  the  wind,  at  the  same  time  blowing  towards  the 
bank,  causing  a  strain  on  the  rope.  She  then  grounded  in  a  place 
where,  in  the  ordinary  course  of  proceeding,  she  was  not  meant  to 
be,  and  she  came  to  the  ground  by  a  peril  of  the  sea,  and  by  such 
grounding  received  some  temporary  damage.  In  Bishop  v.  Pentland 
the  vessel  was  moored  alongside  the  quay,  where  ships  of  her 
burthen  and  build  coming  into  Peel  harbour  usually  were  moored. 
She  was  therefore  in  a  place  where,  in  the  ordinary  course  of  her 
proceeding,  she  was  meant  to  be.  It  was  necessary,  however,  to 
lash  her,  by  tackle  fastened  to  the  mast,  to  posts  upon  the  pier,  to 
fievent  her  falling  over  on  the  tide  leaving  her.    The  state  of  the 
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harbour  where  the  vessel  lay  would  have  had  no  effect  upon  her 
if  she  had  been  properly  lashed»  and  she  would  have  sustained  no 
damage  in  the  harbour  if  the  rope  had  not  given  way ;  which  rope 
had  been  used  contrary  to  the  opinion  of  a  person  who  had  acted 
as  pilot  When  the  tide  was  out,  the  tackle  by  which  she  was 
lashed  broke,  and  she  fell  over  upon  her  side,  by  which  she  was 
stove  in  and  greatly  injured.  But  for  the  breaking  of  the  tackle 
the  ship  would  have  remained  in  the  same  situation  that  ships 
usually  are  in  Peel  harbour  during  ebb.  In  that  case  also  the 
vessel  came  to  the  ground  in  a  place  where,  in  the  ordinary  course 
of  proceeding,  she  was  not  meant  to  be,  and  came  there  by  a  peril 
of  the  sea,  and  by  the  grounding  received  damage.  In 
[*  34]  both  cases  *  the  damage  arose  from  a  rope,  in  the  one  in- 
stance breaking,  in  the  other,  stretching.  In  that  case,  it 
is  true,  the  vessel  fell  over  on  her  side,  whereas  in  this  she 
grounded  without  falling  over ;  in  that  case,  too,  she  was  materially 
injured,  whereas  here  she  was  only  injured  for  a  few  hours,  and 
not  permanently ;  but  these  differences  do  not  appear  to  me  to  be 
of  such  importance  as  to  warrant  a  different  judgment.  On  the 
whole,  therefore,  I  think  that  the  case  ought  to  be  governed  by  the 
decision  in  Bishop  v.  Pentland,  and,  consequently,  that  there  was 
a  stranding,  which  entitles  the  plaintiffs  to  recover. 

Lord  Tenterden,  Ch.  J.  —  Several  of  the  cases  hitherto  decided 
on  this  subject  are,  as  to  their  facts,  very  near  to  each  other,  and  not 
easily  distinguishable.  But  it  appears  to  me  that  a  general  prin- 
ciple and  rule  of  law  may,  although  perhaps  not  explicitly  laid 
down  in  any  of  them,  be  fairly  collected  from  the  greater  number. 
And  that  rule  I  conceive  to  be  this :  where  a  vessel  takes  the  ground 
in  the  ordinary  and  usual  course  of  navigation  and  management  in 
a  tide  river  or  harbour,  upon  the  ebbing  of  the  tide,  or  from  natural 
deficiency  of  water,  so  that  she  may  float  again  upon  the  flow  of 
tide  or  increase  of  water,  such  an  event  shall  not  be  considered 
a  stranding  within  the  sense  of  the  memorandum.  But  where  the 
ground  is  taken  under  any  extraordinary  circumstances  of  timo  or 
place,  by  reason  of  some  unusual  or  accidental  occurrence,  such  an 
event  shall  be  considered  a  stranding  within  the  meaning  of  the 
memorandum.  According  to  the  construction  that  has  been  long 
put  upon  the  memorandum,  the  words  "unless  general  or  the 
ship  be  stranded  "  are  to  be  considered  as  an  exception  out 
[*  35]  *  of  the  exception  as  to  the  amount  of  an  average  or  partial 
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loss  provided  for  by  the  memorandum,  and,  consequently,  to  leave 
the    matter  at  large  according  to   the  contents  of   the  policy ; 
and   as  every  average  loss  becomes  a  charge  upon  the  underwriters 
where  a  stranding  has  taken  place,  whether  the  loss  has  been  in 
reality  occasioned  by  the  stranding  or  no,  the  true  and  legal  sense 
of  the  word  "  stranding  "  is  a  matter  of  great  importance  in  policies 
upon  goods.     In  policies  on  ship,  the  memorandum  is  not  iound. 
Iq  such  policies  the  inquiry  is,  whether  a  loss  arose  by  perils  of 
the  sea,  and  the  question  is  consequently  unfettered  by  any  tech- 
nical phrase.     Upon  the  facts  of  this  case,  it  appears  to  me  that 
the  event  which  happened  to  this  ship  is  within  the  second  branch 
of  the  rule  as  above  proposed.     If  the  rope  had  not  slackened,  and 
the  wind  had  not  been  in  such  a  direction  as  it  was,  the  vessel 
would  have  remained  safe  during  the  night ;  for  although  raised  by 
the  influx  of  the  tide,  she  would  at  its  ebb  have  grounded  again  on 
the  soft  and  even  bottom  over  which  she  had  been  placed.     The 
events  that  occurred,  unusual  and  accidental  in  themselves,  caused 
the  vessel  to  quit  that  station,  and  go  in  part  to  another,  where, 
^pon  the  ebbing  of  the  tide,  her  forepart  rested  on  a  stony  bank, 
80  as  to  be  above  her  remaining  part,  and  to  cause  the  straining 
hy  which  the  cargo  was  injured  from  the  influx  of  water  through 
the  opening  of  the  planks. 

I  should  observe  that  my  judgment  in  this  case  is  not  founded 
npon  the  fact  of  injury  to  the  cargo,  or  of  the  want  of  injury  to 
the  ship ;  I  do  not  consider  either  of  those  circumstances  as  being 
properly  an  ingredient  in  the  question. 

The  rule  as  proposed  will  probably  be  found  *  consistent  [*  36] 
with  the  cases  quoted  at  the  bar,  and  which  it  is  not  neces- 
sary for  me  to  repeat.     I  will  only  observe,  that  the  facts  of  the 
case  of  Buhop  v.  Pentland,  7  B.  &  C.  219  (31  R.  R  177)  cannot, 
in  my  opinion,  be  distinguished  in  effect  from  those  of  the  present 
case :  it  is  the  last  decision  on  the  subject.     It  cannot  be  decided 
that  this  is  not  a  case  of  stranding,  without  overruling  that  de- 
cision.   The  rule  as  proposed  upholds  the  judgment  in  that  case ; 
and  for  the  reasons  given  I  think  this  is  a  case  of  stranding,  and 
the  verdict  must  be  entered  for  the  plaintiff. 

Judgment  for  the  plaintiff , 
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ENGLISH  NOTES. 

The  points  settled  by  the  former  of  the  above  cases  as  to  the  meaning  of 
the  memorandum  are  thos  summarized  by  Arnould  (Ins.,  6th  ed.,  p.  823) : 
<<1.  That  all  losses,  in  the  nature  of  general  average,  are  to  be  paid 
by  the  underwriter  as  though  the  policy  did  not  contain  the  memboran- 
dum.  2.  That  the  underwriter  is  liable  for  no  particular  average,  or  for 
none  under  the  rates  specified,  unless  the  ship  be  stranded.  3.  But  that 
if  the  ship  be  stranded  while  the  memorandum  articles  are  on  board, 
then  the  underwriter  is  liable  to  pay  all  particular  average  losses, 
whether  caused  by  the  stranding  or  not,  just  as  though  the  memorandum 
did  not  exist.*' 

As  to  what  constitutes  a  stranding,  the  latter  of  the  above  cases 
contains  an  important  exposition  of  the  criterion.  The  dissenting 
judgment  of  Parke,  J.,  however,  shows  that  the  facts  bring  the  case 
at  least  very  near  the  line.  Very  shortly  after  the  decision  in  Wells  v. 
ffopwood,  the  case  of  Kingaford  v.  Jfarshall  (1832),  8  Bing.  458,  was 
decided  by  the  Common  Pleas.  The  vessel  arriving  in  Dunkirk  harbour, 
which  at  that  time  was  a  tidal  harbour,  nearly  dry  at  low  water,  was 
moored  fore  aud  aft  to  the  shore  at  the  place  where  it  was  intended  she 
should  take  the  ground  as  the  tide  went  out.  She  was  at  the  same  time, 
in  order  to  prevent  her  settling  over  as  the  tide  fell,  fastened  from  the 
mainmast-head  by  a  rope.  Before  she  took  the  ground  this  rope  broke; 
and  after  the  ship  had  settled  down  it  was  discovered  that,  by  coming 
in  contact  with  some  hard  substance,  holes  had  been  made  in  her 
bottom  and  the  cargo  damaged.  There  was  contradictory  evidence  as  to 
whether  the  ship  took  the  ground  in  the  place  and  manner  she  would  have 
done  if  there  had  been  no  accident  to  the  rope.  The  jury  were  directed 
that  if  the  ship  took  the  ground  at  the  very  place  where  it  was  intended 
she  should  at  the  time  she  was  moored,  there  was  no  stranding  within 
the  meaning  of  the  policy;  but  if  in  consequence  of  the  breaking  of  the 
rope,  or  any  other  casualty,  the  ship  took  the  gpround,  not  in  the  place 
where  it  was  intended  she  should  settle  by  the  ebbing  of  the  tide,  but 
in  some  other  and  different  place,  then  there  was  a  stranding.  The 
jury  found  for  the  defendant^  thereby  adopting  the  former  alternative; 
and  a  new  trial  was  moved  for  on  the  ground  of  misdirection.  The  Court, 
by  a  considered  judgment  delivered  by  Tixdal,  Ch.  J.,  discharged 
the  rule.  ^' It  has  been  settled,"  he  says,  ^'by  various  decided  cases 
that  by  the  term  'stranding'  neither  of  the  contracting  parties  could 
intend  a  taking  of  the  ground  by  the  ship  in  the  ordinary  course  of 
navigation  used  in  the  voyage  upon  which  she  was  engaged.  It  is 
needless,  therefore,  to  say  that  when  a  vessel,  in  the  course  of  a  voyage 
insured,  is  sailing  in  a  tide-river,  or  puts  i nto  a  tide-harbour,  the  taking 


LC.  VOL.  XIV.]   8BCT.VI. — GONSTRUCnON. — (3)  WARRANTIES,  ETa   213 


Sbi.08^e7.*»Bttii0tt¥.  XeiMiBctMi;  Weill  t.  fltofivood. -- VoIm. 


thd  ground  from  the  natural  cause  of  the  deficiency  of  water,  occasioned 
by  the  ebbing  of  the  tide,  is  no  stranding  within  the  meaning  of  the 
policy.  Otherwise,  at  every  ebb  of  the  tide«  there  would  be  a  stranding; 
ftod  the  memorandum  intended  for  the  security  of  the  underwriter 
against  partial  losses  upon  perishable  commodities  would  be  altogether 
Bngatory,  as  the  sm^lest  injury  to  the  cargo,  occasioned  at  an  early 
part  of  the  voyage,  would  always  be  a  loss  within  the  policy,  by  reason 
of  the  ship  discharging  her  cargo  in  a  tide-harbour*  The  mere  taking 
of  the  ground,  therefore,  in  a  tide  harbour,  in  the  place  intended  by  the 
master  and  crew,  or  the  proper  officers  of  the  harbour,  cannot,  upon  any 
principle  of  construction  or  common  sense,  be  held  to  constitute  a 
stranding.  What  more,  then,  is  necessary  ?  We  think  a  stranding 
cannot  be  better  defined  than  it  has  often  been  in  several  of  the  decided 
eases,  viz.  where  the  taking  of  the  ground  does  not  happen  solely  from 
those  natural  causes  which  are  necessarily  incident  to  the  ordinary  course 
of  the  navigation  in  which  the  ship  is  engaged,  either  wholly  or  in  ptfrt^ 
but  from  some  accidental  or  extraneous  cause."  Then  after  referring  to 
CarnUhers  v.  Sydebotham  (cited  p.  204,  9upra)y  Barrow  v.  Bell 
(p.  204,  tifpm),  BUhop  v.  Pentland  (p.  204,  supra\  and  WMs  v. 
Bopwood  (p.  200  et  8eq,f  supra),  he  continued:  <<A11  these  cases 
Were  decided  upon  the  principle  that  the  taking  the  ground  was  occa- 
sioned by  some  extraneous  and  accidental  cause,  and  was  not  a  taking 
of  the  ground  in  the  usual  course  of  navigation.  We  think  the  atten- 
tion of  the  jury,  in  the  present  case,  was  called  to  the  very  point  to 
which  it  ought  to  have  been  directed,  viz.  whether  the  grounding  was 
Bach  as  the  master  and  crew  intended,  that  is,  merely  by  the  ebbing  of 
^  tide,  in  the  ordinary  course  of  navigation ;  or  whether  the  grounding 
ID  the  particular  spot  where  she  took  the  ground  was  the  effect  of 
accident  Upon  the  facts  before  them,  we  think  the  jury  found  a  right 
veidict." 

A  comparatively  recent  case  in  which  the  foregoing  and  other  cases 
we  fully  cjonsidered  is  Letehford  v.  Oldham  (C.  A.  1880),  6  Q.  B.  D. 
K8,  49  L.  J.  Q.  B.  458,  28  W.  R.  789.  Cargo  was  insured  free  from 
average  "unless  the  ship  be  stranded."  The  ship,  in  proceeding  to 
ker  port  in  a  tidal  harbour,  on  a  tide  in  which  she  expected  to  reach 
*«  quay,  grounded  before  reaching  the  quay  on  a  small  bank  about 
twenty  feet  from  the  quay,  and  on  settling  down  was  found  to  be 
Jying  in  a  strained  position,  with  her  back  on  the  bank  and  her  head 
^^  a  ditch  beside  it.  The  bank  and  ditch  had  been  caused  by  paddle 
■^mcrs  going  out  at  low  tide,  and  their  existence  was  unknown  at 
*e  time  of  grounding.  It  was  held  by  the  Court  of  Appeal,  affirming 
*^ie  judgment  of  Field,  J.,  that  this  was  a  stranding.  Bbbtt,  L.  J., 
•aid;   «l  accept  the  definitions  given  by  Lord  Tentebdbk  in  WelU  v. 
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Hopwood,  and  by  Tindal,  Ch.  J.,  in  Kingsfordy,  MavBhall.  Apply- 
ing the  definition  of  Tindal,  Ch.  J.,  to  other  cases,  I  do  not  think  it 
necessary  to  apply  exactly  the  same  words  which  the  learned  Chief 
Justice  used  in  that  case  to  other  cases  which  may  differ  on  the  facts. 
The  words  which  he  uses  are,  '  where  the  taking  of  the  ground  does 
not  happen  solely  from  those  natural  causes  which  are  necessarily  inci- 
dent to  the  ordinary  course  of  the  navigation  in  which  the  ship  is 
engaged,  either  wholly  or  in  part,  but  from  some  accidental  or  extrane- 
ous cause. '  In  applying  this  definition  to  the  case  now  under  considera- 
tion, we  may  paraphrase  it  by  saying  '  not  from  usual  causes  ordinarily 
incident,  but  from  an  unusual  cause.'"  Cotton,  L.  J.,  said:  *' I  think 
that  the  reasonable  conclusion  is  that  this  was  an  unusual  state  of  the 
harbour,  caused  by  an  extraneous  or  accidental  cause.  Then  the  case 
comes  within  the  definition  of  stranding  given  by  Tindal,  Ch.  J.,  in 
Kingsford  v.  Marshall.'^  Thesigeb,  L.  J.,  said:  *^The  inference 
drawn,  and  I  think  properly  drawn,  by  Field,  J.,  from  the  facts 
proved,  was  that  the  trench  and  bank  were  due  to  an  accidental  as  well 
as  artificial  cause  temporarily  and  recently  arising,  and  that  the  bed  of 
the  harbour  was  not  in  its  usual  or  ordinary  state  and  condition.  Under 
such  circumstances,  and  upon  the  principles  laid  down  by  Tindal,  Ch.  J., 
and  other  Judges,  it  appears  to  me  that  the  judgment  for  the  plaintifiE 
was  right." 

In  the  case  of  The  Glenlivety  The  Glenlivet  Steamship  Co.  v.  TU- 
combe  (C.  A.  1893),  1894,  P.  48,  63  L.  J.  P.  D.  &  A.  45,  69  L.  T.  706, 
42  W.  B.  97,  the  question  arose  under  the  clause  in  an  insurance  of 
goods,  ^'  warranted  free  from  average  under  three  per  cent  unless  general 
or  the  ship  be  stranded,  sunk,  or  burnt."  The  vessel  was  a  steamer, 
and  the  coal  in  certain  of  the  coal  bunkers  caught  fire ;  but  the  fire  was 
extinguished  with  the  result  only  of  some  damage  to  the  plates  of  the 
bunkers,  and  a  quantity  of  the  coal  being  converted  into  coke.  It  was 
held  by  the  Court  of  Appeal  that  this  did  not  constitute  burning  of  the 
ship  in  the  popular  sense,  and  that  the  warranty  was  not  broken. 

AMERICAN  NOTES. 

These  cases  are  cited  in  2  Parsons  on  Marine  Insurance,  p.  72. 

The  mere  fact  that  a  vessel  is  high  and  dry  at  low  tide  does  not  constitute 
a  total  loss.  Peele  v.  Merch,  Ins.  Co.,  3  Mason  (U.  S.  Circ.  Ct.),  42 ;  Wood 
V.  Lincoln,  (cc.  Ins.  Co.,  6  Massachusetts,  479;  Patrick  v.  Com.  Ins,  Co.^ 
11  Johnson  (N.  Y.),  9 ;  King  v.  Middletoum  Ins.  Co.,  1  Connecticut,  201. 

Parsons  says  of  the  phrase,  "  or  the  ship  be  stranded :  "  "  Both  in  England 
and  this  country  it  seems  to  be  settled  that  if  the  ship  be  literally  stranded, 
that  is  enough,  without  much  reference  to  the  length  of  time  that  she 
remains  on  shore,  or  any  regard  to  the  effect  of  this  stoppage.  It  is  true  that 
the  Courts  say  it  is  not  enough  that  the  ship  did  just  *  touch  and  go ; '  her 


R.  C.  VOL.  XIV.]   SECT.  VI.  —  OONSTRUCnON.  —  (4)  VALUED  POLICY.    215 

Ho.  68. — Lswis  t.  Bnekar,  8  Bur.  1167.  — Bole. 

^Qiae  roust  be  arrested  and  all  progressive  motion  mast  cease.  And  in  one 
^^,  where  a  vessel  struck  on  a  rock,  which  made  a  hole  in  her  bottom, 
^hereby  the  cargo  was  damaged,  it  was  held  not  to  be  a  stranding,  because 
^^e  course  of  the  vessel  was  not  delayed."  Citing  Lake  v.  Columbus  Ins,  Co,, 
13  Ohio,  48;  42  Am.  Dec.  188,  citing  Wells  v.  Hopwood, 


Section  VI.  —  Constittction. 
(4)  Valued  Policy. 

No.  68.  — LEWIS  V.  EUCKER 
(1761.) 

No.  69.  — lEVING  v,   MANNING. 
(1847.) 

No.  70.  — BARKER  v,  JANSON. 
(1868.) 

RULE. 

^  "V^ALUED  policy  is  one  which  states  the  value,  as  be- 
tweeti  the  insured  and  insurers,  of  the  interest  of  the  in- 
sured Jq  ii^Q  subject-matter.  This  valuation  is  conclusive 
between  the  parties  as  the  standard  of  indemnity,  whether 
^he  loss  is  total  or  partial,  except  in  the  case  of  fraud. 

lewis  y.  Snoker. 

2  Burr.  1167-1173. 

Ifuurance.  —  Valued  Policy, 
^^Yxed  policy  of  insaranoe  is  not  to  be  considered  as  a  wager  policy.  [1167] 

^*^le  having  been  obtained  by  the  plaintiffs  (the  insured)  for 
^  defendant  (the  insurer)  to  show  cause  why  a  verdict  given  for 
^  ^^f  endant  should  not  be  set  aside,  and  a  new  trial  had, 
l*i^  Court,  after  hearing  the  matter  fully  debated  by  the  counsel 
onootlx  sides,  took  time  to  advise. 

^^d  Lord  Mansfield  now  delivered  their  resolution :  in  doing 
^liicli^  he  stated  everything  requisite  to  be  known,  in  so  full  and 
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ample  a  manner  as  to  render  it  quite  unneceseary,  and  even  imperti- 
nent, for  me  to  pretend  to  prefix  any  preface  or  introduction  to  it 

What  he  said  was  to  the  following  effect :  — 

This  was  an  action  brought  upon  a  policy,  by  the  plaintiffs,  for 
Mr.  James  Bourdieu,  upon  the  goods  aboard  a  ship  called  the  Vraw 
Martha,  at  and  from  St.  Thomas  Island  to  Hamburgh,  from  the 
loading  at  St.  Thomas  Island,  till  the  ship  should  arrive  and  land 
the  goods  at  Hamburgh. 

The  goods  (which  consisted  of  sugars,  coffee,  and  indigo)  were 
valued  at  X30  per  hogshead,  the  clayed  sugars,  and  £20  per  hogs- 
head, the  Muscavado  sugars ;  and  the  coffee  and  indigo  were  like- 
wise respectively  valued.  The  sugars  were  warranted  free  from 
average  under  £5  per  cent,  and  all  other  goods  free  from  average 
under  £3  per  cent,  unless  general  or  the  ship  be  stranded. 

In  the  course  of  the  voyage  the  sea  water  got  in ;  and  when  the 
ship  arrived  at  Hamburgh,  it  appeared  that  every  hogshead  of  sugar 
was  damaged.  The  damage  the  sugars  had  sustained  made  it  neces- 
sary to  sell  them  immediately,  and  they  were  accordingly  sold ;  and 
the  difference  between  the  price  which  they  brought  by  reason  of 
the  damage,  and  that  which  they  might  then  have  sold  for  at  Ham- 
burgh, if  they  had  been  sound,  was  as  £20  Oa.  8d,  per  hogshead  is 
to  JC23  78.  8d.  per  hogshead  {i,e,,  if  sound,  they  would  have  been 
worth  £23  Is.  8d.  per  hogshead;  as  damaged,  they  were  only  worth 
£20  0$.  8d.  a  hogshead). 

The  defendant  paid  money  into  Court  by  the  following  rule  of 
estimating  the  damage :  he  paid  the  like  proportion  of  the  sum  at 
which  the  sugars  were  valued  in  the  policy,  as  the  price  of  the 
damaged  sugars  bore  to  sound  sugars  at  Hamburgh  (the 
[*  1168]  •  port  of  delivery).  All  this  was  admitted  at  the  trial; 
though  perhaps  upon  an  accurate  computation  there  may 
be  a  mistake  of  about  17«.  upon  the  money  paid  in.  But  no 
advantage  was  attempted  to  be  taken  of  this  slip  at  the  trial :  it 
was  admitted  that  the  money  paid  in  was  suflScient,  if  the  rule  by 
which  the  defendant  estimated  the  loss  was  right ;  and  the  only 
question  at  the  trial  was,  **  by  what  measure  or  rule  the  damage 
(upon  all  the  circumstances  of  this  case)  ought  to  be  estimated." 

To  distinguish  this  case,  under  its  particular  circumstances,  out 
of  any  general  rule,  the  plaintiff's  counsel  called  Mr.  Samuel 
Chollett,  clerk  to  Mr.  Bourdieu,  who  proved  that  upon  the  15th 
of  February  (the  time  of  the  insurance)  sugars  were  worth  at  Lon- 
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don  and  Hamburgh  JE35  a  hogshead ;  that  the  proposal  of  a  cod- 
greas  to  be  holden,  and  the  expectation  of  a  peace,  had  on  a  sudden 
sunk  the  price  of  sugars ;  that  before  the  ship  arrived  at  Hamburgh, 
and  before  he  could  know  that  the  sugars  had  received  anj  damage, 
Mr.  Bourdieu  had  sent  orders  "  that  the  sugars  should  be  housed  at 
Hamburgh,  and  kept  till  the  price  should  rise  above  £30  a  hogs- 
head ;  **  that  he  had  many  hundred  hogsheads  of  sugar  lying  at 
Amsterdam,  to  which  place  he  sent  the  like  orders ;  that,  in  fact, 
the  congress  not  taking  place,  sugars  arose  £25  per  cent    That 
what  he  sold  of  the  sugars  he  had  at  Amsterdam  brought  £30  per 
hogshead  and  upwards ;  that  he  might  have  sold  these  sugars  at 
the  same  price,  if  they  had  been  kept  according  to  his  orders :  and 
the  only  reason  why  Uiey  were  nc^  kept  was,  because  they  were 
tendered  perishable  from  the  sea  water  which  had  got  in.    There- 
tore,  said  they,  the  necessity  of  an  immediate  sale,  and  the  conse- 
Q^snoe  thereof,  ought  to  be  computed  into  the  damage. 
The  special  jury  (amongst  whom  there  were  many  knowing  and 
^^^^oaiderable  merchants)  found  the  defendant's  rule  of  estimation 
^  he  right,  and  gave  their  verdict  for  him.     They  understood  the 
J^^stion  very  well,  and  knew  more  of  the  subject  of  it  than  any- 
^*^^<Jy  eke  present,  and  formed   their  judgment  from  their  own 
^^^icins  and  experience,  without   much  assistance  from  anything 
'^^^t   passed. 

^I^lne  counsel  for  the  plaintiff,  in  the  outset^  chiefly  rested  upon 
"^^    X^^^ic'^^l*'  circumstances  of  this  case. 

^*^lae  counsel  for  the  defendant  offered  to  call  witnesses  to  prove 
^^  general  usage  of  estimating  the  quantity  of  damages  where 
P^^^*^ia  are  injured. 

-*^  was  at  first  struck  with  the  argument  "  that  the  immediate 
~p^ssity  of  selling  in  this  case  might  be  taken  into  consider- 
\  ^^^^»>  as  an  exception  to  the  general  rule,  '*  and  proposed 
^^^^•t  the  cause  might  be  left  to  the  jury  upon  that  point  [•  1169] 
*^^^a  Mr.  Winn,  for  the  defendant,  argued  "that  the 
^^^^«sity  of  selling,  and  the  consequence  thereof,  ought  not  to  be 
^S^-ixled ;"  and  what  he  said  had  so  much  weight,  that  it  very  much 
^    ^^^ged  my  way  of  thinking. 

^*^liere  was  nothing  to  sum  up ;  but  the  jury  asked  whether  I 

^Vild  give  them  any  directions.    I  said  I  left  it  to  them,  "whether 

*^^  diJference  between  the  sound  and  the  damaged  sugars  at  the 

V^^^  of  delivery  ought  to  be  the  rule ;  or  whether  the  necessity  of 
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an  immediate  sale  (certainly  occasioned  by  the  damage),  and  the 
loss  thereby,  should  be  taken  into  consideration."  I  told  them 
though  it  had  struck  me  at  first  that  this  case  might  be  an  excep- 
tion, yet  what  the  counsel  for  the  defendant  had  said  to  the  con- 
trary seemed  to  have  great  weight. 

The  counsel  for  the  plaintiff,  not  having  replied  nor  gone  into  the 
general  argument,  upon  an  apprehension  that  my  opinion  was  with 
them  upon  the  particular  circumstances  of  this  case,  were  dissatisfied 
with  the  verdict,  and  said  they  would  try  the  other  cause  in  the 
paper  upon  the  same  policy  ;  but,  instead  of  that,  they  have  moved 
for  a  new  trial  in  this  cause,  which  I  am  extremely  glad  of. 

No  fact  is  disputed ;  the  only  question  is, "  whether  (all  the  facts 
being  agreed)  the  jury  have  estimated  the  damage  by  a  proper 
measure," 

To  make  the  matter  more  intelligible,  I  will  first  state  the  rule 
by  which  the  defendant  and  jury  have  gone,  and  then  I  will  ex- 
amine whether  the  plaintiff  has  shown  a  better. 

The  defendant  takes  the  proportion  of  the  difference  between 
sound  and  damaged  at  the  port  of  delivery,  and  pays  that  pro- 
portion upon  the  value  of  the  goods  specified  in  the  policy ;  and 
has  no  regard  to  the  price  in  money,  which  either  the  sound  or 
damaged  goods  bore  in  the  port  of  delivery.  He  says,  the  propor- 
tion of  the  difference  is  equally  the  rule  whether  the  goods  come  to 
a  rising  or  a  falling  market  For  instance,  suppose  the  value  in  the 
policy  £30  —  they  are  damaged,  but  sell  for  £40 ;  if  they  had  been 
sound  they  would  have  sold  for  £50  —  the  difference  is  a  fifth :  the 
insurer  then  must  pay  a  fifth  of  the  prime  cost,  or  value  in  the 
policy  (that  is  JB6).  JS  converso,  if  they  come  to  a  losing  market, 
and  sell  for  £10  being  damaged,  but  would  have  sold  for  £30  if 
sound,  the  difference  is  one-half:  the  insurer  must  pay  half  the 

prime  cost,  or  value  in  the  policy  (that  is  £15). 
[*  1170]       *  To  this  rule  two  objections  have  been  made. 

1st  objection.  That  it  is  going  by  a  different  measure 
in  the  case  of  a  partial,  from  that  which  governs  in  the  case  of  a 
total  loss ;  for,  upon  a  total  loss,  the  prime  cost,  or  value  in  the 
policy,  must  be  paid. 

Answer.  The  distinction  is  founded  in  the  nature  of  the  thing. 
Insurance  is  a  contract  of  indemnity  against  the  perils  of  the 
voyage :  the  insurer  engages,  so  far  as  the  amount  of  the  prime  cost, 
or  value  in  the  policy,  "  that  the  thing  shall  come  safe ; "  he  has 
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notlxix^g  to  do  with  the  market;  he  has  no  concern  in  any  profit  or 
loss  ^vv^hich  may  arise  to  the  merchant  from  the  goods ;  if  they  be 
tota.lly  lost,  he  must  pay  the  prime  cost,  that  is,  the  value  of  the 
thin^  lie  insured  at  the  outset ;  he  has  no  concern  in  any  subsequent 
valixo. 

So,  likewise,  if  part  of  the  cargo,  capable  of  a  several  and  distinct 

valviCL^ion  at  the  outset,  be  totally  lost :  as  if  there  be  one  hundred 

^ogslxcads  of  sugar,  and  ten  happen  to  be  lost,  the  insurer  must  pay 

ttiG    puime  cost  of  those  ten  hogsheads,  without  any  regard  to  the 

pxdce    for  which  the  other  ninety  may  be  sold. 

But  where  an  entire  individual,  as  one  hogshead,  happens  to  be 

spoil^ci,  no  measure  can  be  taken  from  the  prime  cost  to  ascertain 

the  q^viantity  of  such  damage;  but  if  you  can  fix  whether  it  be  a  3rd, 

4tli,  ox  5th  worse,  the  damage  is  fixed  to  a  mathematical  certainty. 

tto'^    ig  ijjjis  to  be  found  out  ?    Not  by  any  price  at  the  outset  port ; 

hut  iti   must  be  at  the  port  of  delivery,  where  the  voyage  is  com- 

pleteci,  and  the  whole  damage  known.    Whether  the  price  there  be 

^Sl^    cDr  low,  in  either  case  it  equally  shows  whether  the  damaged 

g'^od^    are  a  3rd,  a  4th,  or  a  5th  worse  than  if  they  had  come  sound ; 

^^^^^c^uently,  whether  the  injury  sustained  be  a  3rd,  4th,  or  5th  of 

^   "^^«.lue  of  the  thing,  and  as  the  insurer  pays  the  whole  prime 

^^     if  the  thing  be  wholly  lost,  so,  if  it  be  only  a  3rd,  4th,  or  5th 

,  ^^'^^^  he  pays  a  3rd,  4th,  or  5th  of  the  value  of  the  goods  so* 

"^^■^  ^  objection.    The  next  objection  with  which  this  case  has  been 
\^^1>  entangled  is  taken  from  this  being  a  valued  policy. 
J    \  ^"131  a  little  at  a  loss  to  apply  the  arguments  drawn  from  thence. 
x^     said  "  that  a  valued  is  a  wager  policy  (like  interest  or  no 
^|^-*^^^t) :  if  so,  there  can  be  no  average  loss,  and  the  insured  can 
3^   x^cover  as  for  a  total,  abandoning  what  is  saved,  because  the 
^^    specified  is  fictitious." 
-A^nswer.    A  valued  policy  is  not  to  be  considered  as  a  [*  1171] 
^^^X'  policy,  or  like  "  interest  or  no  interest : "  if  it  was,  it 
^j^^l<i  be  void  by  the  Act  of  19  Geo.  II.,  c.  37.     The  only  effect 
.*     ^«x^  valuation  is  fixing  the  amount  of  the  prime  cost,  just  as  if 
.    ^    t>arties  admitted  it  at  the  trial ;  but  in  every  argument,  and 
^Arery  other  purpose,  it  must  be  taken  that  the  value  was  fixed 
^vxch  a  manner  as  that  the  insured  meant  only  to  have  an 
^^^mnity. 

^*  it  be  undervalued,  the  merchant  himself  stands  insurer  of  the 
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surplus.  If  it  be  much  overvalued,  it  must  be  done  with  a  bad 
view,  either  to  gain,  conl^rary  to  the  19th  of  the  late  King,  or  with 
some  view  to  a  fraudulent  loss  ;  therefore  the  insured  never  can  be 
allowed  in  a  Court  of  justice  to  plead  that  he  has  gieatlj  over- 
valued, or  that  his  interest  was  a  trifle  only. 

It  is  settled  "  that  upon  valued  policies  the  merchant  need  only 
prove  some  interest,  to  take  it  out  of  19  Geo.  IL,  because  the  adverse 
party  has  admitted  the  value ;  and  if  more  was  required,  the  agreed 
valuation  would  signify  nothing.**  But  if  it  should  come  out  in 
proof  that  a  man  had  insured  £2000  and  had  interest  on  board  to 
the  value  of  a  cable  only,  there  never  has  been,  and  I  believe  there 
never  will  be,  a  determination  that  by  such  an  evasion  the  Act  of 
Parliament  may  be  defeated. 

There  are  many  conveniences  from  allowing  valued  policies; 
but  where  they  are  used  merely  as  a  cover  to  a  wager,  they  would 
be  considered  as  an  evasion. 

The  effect  of  the  valuation  is  only  fixing,  conclusively,  the  prime 
cost  If  it  be  an  open  policy,  the  prime  cost  must  be  proved :  in  a 
valued  policy,  it  is  agreed. 

To  argue  *'  that  there  can  be  no  adjustment  of  an  average  loss 
upon  a  valued  policy  "  is  directly  contrary  to  the  very  terms  of  the 
policy  itself.  It  is  expressly  subject  to  average  if  the  loss  upon 
sugars  exceed  £5  per  cent;  if  it  was  not,  the  consequence  would 
not  be  that  every  partial  loss  must  thereby  become  total :  but  the 
event  to  entitle  the  insured  to  recover  would  not  happen  unless 
there  was  a  total  loss.  Consequently,  the  plaintiffs  in  this  case 
would  not  be  entitled  to  recover  at  all,  for  there  is  no  colour  to 
say  this  was  a  total  loss.  Besides,  the  plaintiffs  have  taken  to  the 
goods,  and  sold  them. 

In  opposition  to  the  measure  the  jury  have  gone  by,  the  plain- 
tiffs contend  that  they  ought  to  be  paid  the  whole  value  in  the 

policy,  upon  one  of  two  grounds. 
[*  1172]  •  1st,  Because  the  general  rule  of  estimating  should  be 
the  difference  between  the  price  the  damaged  goods  sell  for, 
and  the  prime  cost  (or  value  in  the  policy).  Here  the  damaged 
sold  at  £20  Os.  8d,  per  hogshead;  and  the  underwriter  should 
make  it  up  £30. 

Answer.  It  is  impossible  this  should  be  the  rule.  It  would  in- 
volve the  underwriter  in  the  rise  or  fall  of  the  market :  it  would 
subject  him^  in  some  cases,  to  pay  vastly  more  than  the  loss ;  in 
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Others,  it  would  deprive  the  insured  of  any  satisfaction,  though 
there  was  a  lease. 

For  instance,  suppose  the  prime  cost  or  value  in  the  policy 
£30  per  hogshead ;  the  sugars  are  injured  ;  the  price  of  the  best  is 
£20  a  hogshead ;  the  price  of  the  damaged  is  £19  10^.  The  loss 
is  about  a  fortieth,  and  the  insurer  would  be  to  pay  above  a 
third. 

Suppose  they  come  to  a  rising  market,  and  the  sound  sugars  sell 
for  £40  a  hogshead,  and  the  damaged  for  £35,  the  loss  is  an  eighth ; 
y^t  the  insurer  would  be  to  pay  nothing. 

The  2d  ground  upon  which  the  plaintiff  contends  that  the  £30 
'hotild  be  made  up,  is,  that  it  appears  the  sugars  would  have  sold 
^^^  ^hat  price  if  the  damage  from  the  sea  water  had  not  made  an 
49^iicft.ediate  sale  necessary. 

'Crine  moment  the  jury  brought  in  their  verdict,  I  was  satisfied 
tl^^Lt^  they  did  right  in  totally  disregarding  the  particular  circum-^- 
8t^X3L  <;es  of  this  case,  and  I  wrote  a  memorandum,  at  Guildhall,  in 
my"    :Kiote-book  "  that  the  verdict  seemed  to  me  to  be  right." 

-A^s  I  expected  the  other  cause  would  be  tried,  I  thought  a  good 
deo.X  of  the  point,  and  endeavoured  to  get  what  assistance  I  could 
^  c^-onversing  with  some  gentlemen  of  experience  in  adjustments* 
Tli.^  point  has  now  been  very  fully  argued  at  the  bcur ;  and  the 
^^^^»^^^  I  have  thought,  the  more  I  have  heard,  upon  the  subject,  the 
mox-^  I  am  convinced  that  the  jury  did  right  to  pay  no  regard  to 
tk^s^  circumstances. 

TVie  nature  of  the  contract  is,  "  that  the  goods  shall  come  safe 
^  tlxe  port  of  delivery;  or  if  they  do  not,  to  indemnify  the  plain- 
^    to  the  amount  of  the  prime  cost,  or  "  value  in  the  policy."     If 
taey  arrive,  but  lessened  in  value  through  damages  received  at  sea, 
tft-e  nature  of  an  indemnity  speaks  demonstrably  that  it  must  be 
V   platting  the  merchant  in  the  same  condition  (relation  being  had 
^  tile  prime  cost  or  value  in  the  policy)  which  he  would 
^^"^e  been  in  if  the  ♦goods  had  arrived  free  from  damage  ;  [♦  1173] 
taat  is^  by  paying  such  proportion  or  aliquot  part  of  the 
priuxe  cost,  or  value  in  the  policy,  as  corresponds  with  the  pro- 
P^ion  or  aliquot  part  of  the  diminution  in  value  occasioned  by 
^^^  damage. 

The  duty  accrues  upon  the  ship's  arrival  and  landing  her  cargo 
^  the  port  of  delivery :  the  insured  has  then  a  right  to  demand 
Batiafaction.    The  adjustment  never  can  depend  upon  future  events 
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OT  speculations.    How  long  are  they  to  wait  ?  a  week,  a  month,  or 
a  year  ? 

In  this  case  the  price  rose ;  but  if  the  congress  had  taken  place, 
or  a  peace  had  been  made,  the  price  would  have  fallen.  The  de- 
fendant did  not  insure  "that  there  should  be  no  congress  or  peace." 
It  is  true  Mr.  Bourdieu  acted  upon  political  speculation,  and  or- 
dered the  sugars  to  be  kept  till  the  price  should  be  £30  or  up- 
wards ;  but  no  private  scheme  or  project  of  trade  of  the  insured 
can  afifect  the  insurer ;  he  knew  nothing  of  it  The  defendant  did 
not  undertake  that  the  sugars  should  bear  a  price  of  £30  a  hogs- 
head. 

If  speculative  destinations  of  the  merchant,  and  the  success  of 
such  speculations,  were  to  be  regarded,  it  would  introduce  the 
greatest  injustice  and  inconvenience.  The  underwriter  knows 
nothing  of  them.  The  orders  here  were  given  after  the  signing  of 
the  policy.  But  the  decisive  answer  is,  that  the  underwriter  has 
nothing  to  do  with  the  price  ;  and  that  the  right  of  the  insured  to 
a  satisfaction,  where  goods  are  damaged,  arises  immediately  upon 
their  being  landed  at  the  port  of  delivery. 

We  are  of  opinion  that  the  plaintiffs  are  not  entitled  to  have  the 
price  for  which  the  damaged  sugars  were  sold  made  up  £30  per 
hogshead ;  and  it  seems  to  us  as  plain  as  any  proposition  in  Euclid 
that  the  rule  by  which  the  jury  have  gone  is  the  right  measure. 

The  rule  mtcst  be  discharged. 

Irving  V.  Hanning. 

6  C.  B.  391  (B.  c.  I  H.  L.  Gas.  817). 

This  case  is  fully  dealt  with  under  No.  3  of  "ABAin^NMENT," 
1  R  C.  23. 

Barker  y.  Janson. 

L.  R.  8  C.  P.  803-808  (a.  c.  87  L.  J.  C.  P.  105  ;  17  L.  T.  473 ;  16  W.  B.  899). 

[803]      Marine  Insurance,  —  Valued  Time-policy.  —  Estimated  Value. 

The  value  of  the  ahip  insured,  stated  in  a  valued  time-policy,  is,  in  the  absence 
of  fraud,  conclusive  between  the  parties,  however  largely  in  excess  of  the  true 
value. 

A  ship  was  insured  by  a  valued  time-policy,  and  its  value  stated  in  the  policy 
was  £8000.  At  the  time  the  policy  was  made,  but  unknown  to  the  parties,  the 
ship  had  been  injured  in  a  storm,  so  that  the  expense  of  the  repairs  would  have 
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eze&eci^Ml  its  valae  when  repaired.     Daring  the  continuance  of  the  risk  the  ship 
was  t€>  evilly  lost.    In  an  action  against  the  underwriters :  — 

Se2c:j,  that  the  policy  attached,  notwithstanding  the  previous  injury  to  the 
shipy  sa.x3d  that,  there  being  no  fraud,  the  value  of  the  ship  as  stated  in  the  policy 
was  conclusive  between  the  parties. 

I>ec5laration  against  an  underwriter  as  for  a  total  loss  on  a  valued 
time- j>olicy  of  insurance  on  the  ship  Sir  William  Eyre,  by  which 
the  sliip  was  insured  from  and  after  thirty  days  after  arrival  at 
Calcutta,  for  and  during  the  space  of  three  calendar  months,  for 
^6000,  the  ship  being  valued  at  £8000. 

Plticis,  amongst  others,  denying  the  policy,  the  interest  of  the 
Partioa  in  whom  interest  was  alleged  in  the  declaration,  and  that 
^^  sliip  was  lost  during  the  continuance  of  the  risk. 

The  case  was  tried  before  Montague  Smith,  J.,  at  the  sittings  in 

^^^^don   after  Michaelmas  Term,  and  the  following  facts  were 

P^o>red. 

,^I*fce  plaintiffs  were  the  owners  of  a  ship,  the  Sir  William  Eyre, 

^i^h  sailed  from  England  for  New  Zealand  in  1862,  and  was  at 

^•ti  time  worth  more  than  £8000.    At  New  Zealand  it  was  driven 

^^lore  and  greatly  injured.     There  being  no  means  of  repairing 

.,     *«Xere,  the  ship,  after  some  delay,  sailed  to  Calcutta,  and  arrived 

^^^^^  on  the  5th  of  June,  1864.     She  was  then  examined,  and  it 

^    found  that  the  injuries  she  had  received  were  such  that  the 

,     ^*i  of  repairs  would  exceed  her  value  when  repaired.     The  vessel 

^^    been  insured  for  her  full  value  for  the  voyage  to  New  Zealand, 

^^     the  plaintiffs  thereupon  gave  notice  of  abandonment  to  the 

^^.^rwriters ;  but  the  delay  at  New  Zealand  having  arisen  from 

^^^tes  which  the   plaintiffs   might  have  prevented,  the 

^^'fcice  of  •  abandonment  was  held  by  this  Court  in  Potter  [*  304] 

^^ampbell^  too  late,  but  the  plaintiffs  recovered  JBTOOO- 

^or  a  partial  loss.     On  the  14th  of  July,  1864,  while  the  ship 

p^^^.       "This  was  an  action  on  a  previons  penalties  which   had   been   incnrred   by 

c^.^^^^^  of  insurance  on  the  same  ship,  which  breaches  of  the  Passengers  Act.    On  her 

tl^^^^   before  the  Conrt  as  a  special  case,  arrival  at  Calcutta,  it  was  ascertained  that 

Q,^^^  Question  for  the  Court  being  whether  the  expense  of  her  repair  would  exceed 

^{^^^^^^^  of  abandonment  had  lieen  given  in  her  value  when  repaired,  and  the  owners 

^^^  ^«     The  injury  to  the  ship  was  sns-  immediately  gave  notice  of  abandonment. 

u^^^^^  at  New  Zealand,  but  there  being  no  The  Court  held  that  the  delay  at  New 

li^Y^^*  ^^  ascertaining  the  extent  of  the  Zealand  having  been  occasioned  by  the 

^yT^^^^^  there,  it  was  decided  to  take  the  fault  of  the  master,  who  was  the  agent  of 

Yi^^^  ^  Calcutta  for  that  purpose ;  she  was,  the  plaintiffs,  was  unreasonable,  and  that 

^^^^Ter,  detained  at  New  Zealand  for  the  notice  of  abandonment  was  therefore 

^^^^Ttd  months  for  want  of  funds  to  pay  too  late. 
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was  at  Calcutta,  the  plaintiffs,  who  were  not  aware  of  the  accident, 
insured  the  vessel  for  JB6000,  by  a  valued  time-policy,  the  time  of 
the  policy  being  for  three  calendar  months  from  and  after  thirty 
days  after  the  vessel's  arrival  at  Calcutta,  and  the  value  of  the- 
ship  being  stated  in  the  policy  to  be  £8000.  The  defendant  was 
one  of  the  underwriters  of  the  policy  for  JC200.  During  the  con- 
tinuance of  the  policy,  and  before  any  repairs  had  been  executed, 
the  ship  was  wholly  destroyed  by  a  storm.  The  jury  found  that 
the  Sir  William  Eyre  was  a  ship  at  the  time  of  the  storm,  and  a 
verdict  was  entered  for  the  plaintiffs  as  for  a  total  loss,  with  leave 
to  the  defendant  to  move  to  enter  a  nonsuit,  or  a  verdict  for  the 
defendant  on  the  grounds  that  the  policy  did  not  attach,  the  Sir 
William  Eyre  having,  in  effect,  ceased  to  be  a  ship  before  its  arrival 
at  Calcutta,  or  to  reduce  the  damages  on  the  ground  that  the  value 
stated  in  the  policy,  being  enormously  above  its  true  value,  could 
be  reopened. 

Watkin  Williams  (Cohen  with  him)  moved  for  a  rule,  pursuant 
to  the  leave  reserved.  After  the  finding  of  the  jury  it  must  be 
admitted  that  she  was  not  a  wreck  at  the  time  the  policy  attached, 
but  was  correctly  described  as  a  ship,  but  she  was  not  worth  repair- 
ing, and  therefore,  for  all  practical  purposes,  had  ceased  to  exist  as 
a  ship.  It  was  decided  in  Adams  v.  Mackenzie,  13  C.  B.  (K  S.)  442, 
32  L.  J.  C.  P.  92,  that  a  constructive  total  loss  is  a  total  losa. 
[*  305]  [*  BoviLL,  Ch.  J.  —  Here  there  was  no  constructive  total 
loss,  because  notice  of  abandonment  was  not  given  in  time. 

WiLLES,  J.  —  If  a  ship  is  so  injured  that  it  cannot  sail  without 
repairs,  and  cannot  be  taken  to  a  port  at  which  the  necessary 
repairs  can  be  executed,  there  is  an  actual  total  loss,  for  that  has 
ceased  to  be  a  ship  which  never  can  be  used  for  the  purposes  of  a 
ship ;  but  if  it  can  be  taken  to  a  port  and  repaired,  though  at  an 
expense  far  exceeding  its  value,  it  has  not  ceased  to  be  a  ship,  and 
unless  there  is  a  notice  of  abandonment  there  is  not  even  a  con- 
structive total  loss.] 

The  main  question  in  this  case  is  whether  the  defendant  is  bound 
by  the  valuation  of  the  ship  contained  in  the  policy.  There  is 
authority  for  saying  that  if  the  whole  of  the  goods  named  in  the 
policy  are  not  subjected  to  the  risk,  the  underwriter  is  not  concluded 
by  the  amount  mentioned  in  the  policy,  and  if  the  parties  estimate 
the  value  in  ignorance  of  the  true  state  of  the  case,  they  are  not 
bound  by  such  estimate. 
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^^WiLLES,  J.  —  Take  the  case  of  an  ordinary  voyage-policy  from 
Ko^w  Zealand  to  Calcutta,  and  suppose  that  the  vessel  has  been 
injiiired  at  New  Zealand  just  short  of  the  point  which  would  admit 
of  Ixer  being  abandoned,  but  so  that  when  she  gets  to  Calcutta 
£QOO0  will  have  to  be  expended  on  repairs,  if  she  be  destroyed  on 
the  voyage  do  you  say  that  the  underwriter  is  entitled  to  have 
£0000  deducted  from  the  amount  at  which  the  vessel  is  valued  in 
the;    j>oUcy  ?] 

Th«  valuation  ought  not  to  stand  if  it  does  not  carry  out  the 
inti^Eition  of  the  parties.  There  is  no  case,  indeed,  in  which  the 
qaestion  of  value  has  been  reopened,  except  on  the  ground  of  fraud, 
but  several  works  of  authority  say  it  may  be  reopened  in  the  case 
^^  ^riormous  overvaluation:  Arnould  on  Marine  Insurance,  3d 
®^  I>-  292 ;  Benecke  on  the  Principles  of  Indemnity,  p.  142.  In 
this  ^2j3g  1^1,^  plaintiffs  have  already  recovered  JC7000  on  other 
policies,  and  if  they  recover  the  £6000  they  claim  on  this  policy 
th^y  irill  have  made  a  large  profit  out  of  the  destruction  of  their 
ship»^ 

L^^ViLLBs,  J. — How  is  this  case  distinguishable  from  Irving  y. 
Jf^^wiH^,  1H.L.C.  287?] 

1^1   that  case  the  vessel  was  of  the  value  stated  in  the 
poli^ry  at  *  the  commencement  of  the  risk,  though  not  at  [•  306] 
^^^^  1:  i  xne  of  the  making  of  the  policy,  and  the  amount  named 
itt  it«  value  was  therefore  at  one  time  at  risk ;  here,  however,  it  never 
**"*  a.x  risk  at  all 

I^>viLL.  Ch-  J.  —  The  first  question  in  this  case  we  have  already 
^^^■*^*s^  of  ID  the  course  of  the  argument.  The  f«econd  question 
^^^^"^-^  i  be  one  of  considerable  importance  if  it  were  still  o[;en  for 
^^^■^^=^^^00.  There  is  no  doubt,  however,  now  that  the  parti^rs  may 
*^  ^tzhuT  an  opfen  or  a  valued  policy.  In  this  case  lx>th  parties 
^jC^^  ^zreed  up«oo  a  time-policy  (in  which  there  is  no  warranty  of 

f^^w^.^iin-e^s),  and  hare  further  a^need  that,  whatever  its  condi- 
^<k  xjT  hare  been  at  the  time  the  policy  attached,  they  will  treat 
*M  nhe  of  the  rcawel  as  of  a  certain  amount :  both  parties  acting 
^r.*A  iiiih  are  willing  to  be  bound  by  that  valuation-     If  nuch 

*  ^  iSTi^eiBent  of  the  parties,  upon  what  principle  would  the 
^^*n  'se  jsi-tiBied  ID  setting  it  aside  ?    An  exorbitant  valoati^^  may 

*  ^^Jieiiice  o€  fraud,  but  when  the  tran.«a/:tion  «  >jon/}L  f/h,  the 
'^'Si^iiMi  srjTttd  npOQ  is  binding.  I  think,  therefore,  that  there 
■*''ut  he  m>  rale- 
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WiLLES,  J.  —  I  am  of  the  same  opinion.  The  question  comes  to 
this,  whether,  where  a  valued  time-policy  has  been  made  upon  a 
ship  in  distant  parts  without  any  express  condition  as  to  the  state 
of  repair  of  the  vessel  (it  being  settled  that  there  is  no  implied 
warranty  with  respect  to  that),  the  underwriters  are  entitled  to  a 
deduction  on  its  being  shown  that  it  would  have  cost  a  large  sum 
of  money  on  repairs  to  make  her  a  complete  vessel.  No  authority 
has  been  cited  for  it,  and  I  never  heard  of  underwriters  claiming 
such  a  deduction ;  nor  can  I  see  that  it  would  be  equitable,  because 
it  would  be  contrary  to  the  contract  It  is  said  that  there  was  a 
mistake  as  to  the  state  of  the  ship ;  but  a  mistake  to  entitle  the 
parties  to  reopen  a  contract  of  valuation  must  be  such  as  would 
entitle  the  parties  to  proceed  in  equity  for  relief.  It  must  have 
been  a  mistake  of  both  parties  in  respect  of  something  which  was 
material  to  the  contract.  The  truth  is,  that  the  underwriters 
entered  into  the  contract  without  caring  to  know  whether  the  ship 
was  in  repair  or  not.     Then  it  is  said  that  the  defendant's  view  is 

supported  by  several  works  of  authority.  It  cannot,  how- 
[*  307]  ever,  fraud  *  apart,  make  any  difference  that  the  vessel 

has  been  enormously  overvalued,  except  in  respect  of  the 
statute  19  Geo.  II.,  c.  37.  Apart  from  statute,  parties  could  make 
what  wagers  they  liked  with  respect  to  vessels.  That  Act  forbids 
insurances  by  way  of  wager,  but  the  law  remains  as  it  was  before 
where  the  insured  has  an  interest  in  the  vessel,  and  there  is  no 
wager.  The  meaning  of  the  authors  referred  to,  therefore,  must  be 
that  an  enormous  overvaluation  is  proof  of  either  fraud  or  wager- 
ing. Here  there  was  no  wager,  the  insurance  having  been  bon^  fide  ; 
and  it  having  been  settled  by  Irving  v.  Manning,  1  H.  L.  C.  287, 
that  valued  policies  are  valid,  if  there  be  no  fraud  or  wagering,  I 
think  it  would  be  wrong  to  raise  any  doubt  in  this  case  by  granting 
a  rule.  The  case  of  an  ordinary  policy  on  a  vessel  "  at  and  from," 
in  which  there  would  be  a  warranty  of  seaworthiness  in  case  she 
sailed,  but  the  vessel  being  distrained  before  sailing,  thousands  of 
pounds  which  might  be  required  to  make  the  vessel  fit  for  sea  are 
not  expended,  must  be  a  caise  that  has  often  occurred,  and  the  fact 
that  no  claim  has  been  ever  made  by  underwriters  to  deduct  the 
expense  of  such  repairs,  shows  the  understanding  that  has  existed 
on  this  subject  in  the  mercantile  world.  In  fact,  as  pointed  out  by 
Patteson,  J.,  in  Irving  v.  Manning,  1  H.  L.  C,  at  p.  307,  so  long 
as  underwriters  are  willing  to  adhere  to  the  system  of  valued 
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policies,  they  must,  where  there  has  been  no  fraud,  pay  the  stipu- 
lated amount 

Keating,  J.  —  I  also  think  there  should  be  no  rule.  Mr. 
Williams  admits  that  there  is  no  case  to  be  found  in  which  the 
valuation  in  such  a  case  as  the  present  has  been  reopened  in  the 
absence  of  fraud.  It  seems  very  undesirable  to  establish  any 
precedent  for  so  doing. 

Montague  Smith,  J.  —  I  am  of  the  same  opinion.    It  has  been 
found  convenient  that  the  value  of  the  ship  should  be  agreed  on, 
and  stated  in  the  policy,  in  order  to  avoid  such  inquiries  as  that 
now  brought  before  us.     If  we  were  to  grant  this  rule,  it  would 
become  a  question  of  degree  in  each  case  whether  the  difference 
in  value  was  suflScient  to  entitle  the  parties  to  reopen  the  valu- 
ation.   A  thousand  things  might  lessen  the  value  of  a  ves- 
sel between  the  *  time  of  a  policy  being  made  and  the  time  [*  308] 
of  its  attaching,  such  as  natural  decay,  worms,  or  the  ship 
becoming  a  drug  in  the  market ;  and  all  the  evils  intended  to  be 
avoided  by  this  kind  of  policy  would  arise  again.     The  estimated 
^3Jue,  if  excessive,  may  often  be  evidence  of  fraud,  or  of  an  inten- 
"OQ  to  make  a  wagering  policy ;  but  here  it  is  admitted  that  there 
^as  Ho  intention  to  value  the  vessel  beyond  what  was  reasonable 
and  tair.     I  think  there  is  no  pretence,  either,  for  saying  that  there 
vras  a  mistake:  it  is  a  misuse  of  the  term,  for  the  intention  was  to 
avoid  all  questions  as  to  what  was  the  real  value  of  the  ship,  and 
both  parties  were  aware  that  it  could  not  at  the  time  be  ascertained 
with  certainty  what  that  value  was.  Bute  refused, 

ENGLISH  NOTES. 

Afl  to  whether  a  policy  is  valued  or  not,  there  is  seldom  room  for 
question,  the  common  printed  form  of  policy  containing  a  clause  to  the 
effect  that  the  subject-matter  as  between  the  assured  and  assurers  shall 
be  "valued  at  /'     And  the  blank  in  this  place  being  filled  up  by 

a  figure,  that  is  a  sufficient  valuation.  In  the  two  following  cases  the 
policy  as  filled  up  left  room  for  argument  whether  it  was  valued  or  not. 

In  Wilson  v.  Nelson  (1864),  5  B.  &  S.  354,  33  L.  J.  Q.  B.  220,  in  the 
blank  after  "valued  at "  were  inserted  in  writing  the  words  "as  under." 
After  these  words  the  print  went  on  with  the  exceptions,  suing  and 
labouring  clause,  and  the  common  memorandum,  after  which  were 
inserted  in  writing  the  words  "on  freight  warranted  free  of  caption, 
piracy,  detention,  or  the  consequences  of  any  attempt  thereat."  In  the 
margin,  nearly  opposite,  but  a  little  above  these  words,  "  £1300  *'  was 
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written  in  figures.  It  was  contended  that  the  policy  was  valued  at 
£1300.  But  the  Court  held  that  it  was  not.  The  grammatical  mean* 
ing  of  the  policy  (per  Blackburn,  J.)  was  that  it  was  intended  to 
insure  '^£1300  on  freight,  not  freight  valued  at  £1300."  Parties 
(said  Crompton,  J.)  who  wish  to  make  a  policy  a  valued  one  must 
express  that  on  its  face. 

In  Asfar  v.  Blundell  (1895),  1896,  2  Q.  B.  196,  64  L.  J.  Q.  B.  573, 
73  L.  T.  30  (affirmed  1896,  1  Q.  B.  123,  65  L.  J.  Q.  B.  138,  73  L.  T. 
648,  44  W.  B.  130),  a  blank  was  left  for  the  valuation,  and  at  the  end 
of  the  policy  words  were  written  in  as  follows:  <<£2000  on  profit  on 
charter,'^  —  the  interest  insured  not  being  otherwise  described.  The 
policy  was  held  by  Mathew,  J.,  not  to  be  a  valued  one;  and  it  being 
otherwise  shown  that  the  profit  at  risk  was  £790  only,  the  plaintifEs 
were  only  entitled  to  recover  this  sum.  But  they  were  held  entitled 
also  to  a  return  of  premium  for  short  interest  in  respect  of  the  balance 
of  the  £2000  which  was  never  at  risk. 

Under  a  valued  policy  it  is  sufficient  for  the  insured  to  prove  inter- 
est, without  proving  the  amount  of  interest.  Feise  v.  AguUar  (1811), 
3  Taunt.  506,  12  R.  R.  695. 

It  frequently  happens  that  the  value  of  the  property  at  the  time  of 
loss,  especially  in  the  case  of  an  insurance  on  ship,  which  by  the  ex- 
penditure of  stores  or  otherwise  may  have  much  deteriorated  by  the 
ordinary  incidents  of  the  venture,  is  much  less  than  the  value  placed 
upon  it  in  the  policy.  It  is  nevertheless  well  settled  that,  nnless  fraud 
is  shown,  the  valuation  is  conclusive.  Extreme  instances  in  the  case  of 
an  insurance  of  ship  are  Shawe  v.  Felton  (1801),  2  East,  109,  6  R.  R. 
394,  13  R.  C.  631;  Lidgett  v.  Secretan  (1871),  L.  R.  6  C.  P.  616,  40 
L.  J.  C.  P.  257,  24  L.  T.  942,  19  W.  R.  1088;  and  Woodside  v.  Glob^^ 
Marine  hisurance  Co.  (1895),  1896,  1  Q.  B.  105,  65  L.  J.  Q.  B.  117, 
73  L.  T.  626,  44  W.  R.  187. 

A  valuation  of  freight  is  prima  facie  calculated  upon  all  the  goods 
the  ship  is  intended  to  carry  upon  the  voyage  insured.  In  the  case  of  a 
seeking  ship,  the  valuation  is  not  conclusive  as  to  the  amount  of  freight 
at  risk,  since  the  risk  can  only  attach  to  goods  on  board,  or  contracted 
to  be  shipped.  And  if  only  part  of  a  cargo  is  shipped,  the  insured  can 
only  recover  a  proportion  of  the  valuation,  having  regard  to  the  propor- 
tion which  the  amount  shipped  bears  to  the  intended  cargo.  Forbes  v. 
Aspinall  (No,  48  of  ''Insurance'')*  13  R.  C.  673.  The  principle  of 
that  case  is  explained  by  Barnes,  J.,  in  The  Main  (No.  49  of  "  Insur* 
ance  ")  13  R.  C.  681,  to  be  not,  in  strictness,  an  opening  of  the  policy, 
but  a  reduction  in  proportion  to  the  amount  of  cargo  shipped,  the  valu- 
ation still  being  held  binding  on  what  was  in  fact  shipped.  See  also 
Denoon  v.  Home  &  Colonial  Assurance  Co.,  cited  in  notes  to  Nos.  48 
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and  49, 13  R.  C.  689 ;  Hydames  Steamship  Co,  v.  Indemnity  Mutual, 
&e.  Co.y  cited  in  notes  to  Nos.  32  and  33,  13  R.  C.  584. 

So,  where  there  is  a  valuation  of  <*  cargo  '^  to  be  shipped,  —  as  where 
it  appears  that  the  intention  is  to  protect  homeward  cargo  on  a  vessel 
which  at  the  time  of  the  insurance  is  on  the  outward  voyage,  —  it  may 
be  inferred  that  the  valuation  is  intended  to  apply  to  a  full  cargo;  and  in 
this  case  it  is  not  conclusive  as  to  the  amount  of  cargo  which  is  at  risk, 
although  if  a  full  cargo  had  been  shipped  it  would  be  conclusive  of  the 
value.  Rickman  v.  Carstairs  (1833),  5  B.  &  Ad.  651,  cited  13  R.  C.  582, 
586.  There  may,  in  such  a  case,  be  some  difficulty  in  ascertaining  the 
proportion,  but  that  may  doubtless  be  solved  on  the  principle  of  Forbes 
V.  Axpinal!  as  explained  in  Denoon  v.  Home  &  Colonial  Assurance  Co, 
And  see  Tobin  v.  Harford,  No.  37,  13  R.  C.  598. 

Where  there  is  a  partial  loss,  the  assured  on  a  valued  policy  is  entitled 
to  recover  from  the  underwriter  a  sum  bearing  the  same  proportion  to  his 
sabscription  as  the  loss  bears  to  the  whole  value  in  the  policy.  Gold- 
smid  V.  Gillies  (1813),  4  Taunt.  803,  14  R.  R.  671;  Tunno  v.  Edwards 
(1810),  12  East,  488,  11  R.  R.  458. 

Where  the  insured  has  already  recovered  a  sum  by  way  of  indemnity  for 
the  loss,  he  cannot  in  an  action  upon  a  valued  policy  recover  more  than 
the  excess  of  the  value  stated  above  the  amount  which  he  has  already  re- 
covered. So  in  Bruce  v.  Jones  (1863),  1  H.  &  C.  769,  No.  92,  post,  where 
a  shipowner  effected  upon  the  same  ship  four  policies  of  insurance,  in 
which  respectively  the  agreed  value  of  the  ship  was  stated  to  be  £3000, 
£3000,  £5000,  and  £3200,  and  upon  a  total  loss  had  recovered  under  the 
first  three  policies  sums  amounting  to  £3126  13s.  6d.,  he  was  held,  in 
an  action  upon  the  last  policy,  to  recover  only  £73  65.  6d.,  the  balance 
of  loss  according  to  the  valuation  in  the  policy  sued  on.  A  curious  con- 
sequence of  this  is  that  the  whole  sum  recovered  will  be  greater  or  less 
according  to  whether  recoui*se  is  first  had  to  the  less  or  the  greater  valu- 
ation. If,  for  instance,  a  shipowner  has  insured  in  one  policy  £2000 
on  ship  valued  at  £4000,  and  in  another  policy  £4000  on  ship  valued  at 
£6000.  If,  on  a  total  loss,  the  former  policy  is  put  in  suit  first,  he 
would  recover  £6000  in  all.  But  if  he  first  sued  on  the  latter  policy  he 
would  recover  £4000;  and  this  would  be  all,  because  if  he  afterwards 
brought  an  action  on  the  former  policy,  he  would  be  obliged  to  admit 
that  he  had  received  £4000,  which  according  to  the  valuation  would  be 
a  full  indemnity. 

More  difficult  questions  arise  as  to  whether  a  valuation  is  conclusive 
between  the  parties  on  a  claim  arising  out  of  the  contract,  but  not 
directly  enforceable  by  an  action  upon  the  policy.  Is  the  valuation 
necessarily  conclusive  for  the  purpose  of  assessing  the  claim  by  the 
insurer,  who  has  paid  a  loss,  to  be  subrogated  to  the  right  of  the  assured 
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to  indemnity  from  another  source?  The  decision  of  Gockbubn,  Ch.  J., 
and  his  colleagues  in  North  of  England  Iron  Steamship  Insurance  Asso' 
elation  v.  Armstrong  (1870),  L.  R.  5  Q.  B.  244,  39  L.  J.  Q.  B.  81, 21 L.  T. 
822,  18  W.  E.  520,  appears  to  answer  the  question  in  the  affirmative. 
In  that  case  the  insurance  office  had  paid  £6000  as  for  a  total  loss  on  a 
valued  policy  of  the  defendant's  ship  which  had  heen  sunk  hy  a  collision. 
The  defendant  had  suhsequently  recovered  a  sum  of  £5000  from  the  col- 
liding vessel.  In  an  action  hy  the  insurance  company  against  the  de- 
fendants to  recover  the  whole  of  this  sum  on  the  footing  that  they  were 
subrogated  to  the  whole  rights  of  the  insured,  it  was  held  that  the  valua- 
tion was  conclusive  between  the  parties,  and  that  although  the  ship  lost 
had  been  really  worth  £9000,  the  insurers  were  entitled  to  the  whole  of 
the  damages  recovered  from  the  colliding  ship  (see  per  Lord  Blackburn 
in  Bumand  v.  Rodocanachi,  K.  L.  1882,  7  App.  Gas.  333,  342).  Lord 
Blackburn,  iu  the  above  case  of  Bumand  v.  Rodocanaehi  doubts 
whether  the  principle  was  rightly  applied  by  Ix)rd  Gockbubn  and  his 
colleagues.  In  the  case  of  Bumand  v.  Rodocanaehi  itself  the  question 
did  not  directly  arise  whether  that  decision  should  be  overruled,  the 
question  in  the  latter  case  arising  out  of  an  indemnity  paid  under  the 
Act  of  Gongress  (for  distribution  of  the  Alabama  compensation  money) 
which  expressly  provided  against  the  benefit  going  to  the  insurer. 

Where  goods  are  fraudulently  overvalued  with  intent  to  cheat  the 
underwriter,  the  contract  is  entirely  vitiated,  and  the  insured  upon  it 
can  recover  nothing.  Haigh  v.  De  la  Cour  (1812),  3  Gamp.  319,  13 
B.  R.  813.  It  has  been  frequently  stated  that  fraud  is  the  only  ground 
for  setting  aside  the  valuation.  But  it  has  been  also  held  that  where  a 
highly  speculative  value  is  placed  on  the  profits  of  an  adventure  (whether 
in  the  valuation  of  '^  goods  "  or  of  profits  eo  nomine),  that  is  a  material 
circumstance  to  be  disclosed  to  the  underwriter.  So  that  the  non-dis- 
closure may  have  an  effect  similar  to  that  of  fraud  in  the  valuation 
itself.  lonides  v.  Pender  (1874),  L.  R.  9  Q.  B.  531,  43  L.  J.  Q.  B.  227, 
30  L.  T.  547,  22  W.  R.  884. 

AMERICAN  NOTES. 

The  firat  two  principal  cases  are  frequently  cited  in  Parsons  on  Marine 
Insurance,  and  the  first  one  in  Duer,  and  the  doctrine  prevails  in  this  country. 
Harris  v.  Eagle  Fire  Co.f  5  Johnson  (N.  Y.),  368;  Coolidge  v.  Gloucester  M, 
Ins,  Co.,  15  Massachusetts,  341;  Patapsco  Ins,  Co.  v.  Biscoe,7  Gill  &  John- 
son (Maryland),  2m ;  28  Am.  Dec.  219 ;  Davy  v.  Hallett,  3  Caines  (N.  Y.), 
16;   2  Am.  Dec.  241. 

The  general  American  doctrine  is  that  <<  the  valuation  in  a  valued  policy 
is  held  to  be  almost  conclusive.  The  very  purpose  for  which  it  is  made  is 
that  the  parties  may  be  relieved  from  all  necessity  for  inquiring  into  this 
value."    1  Parsons  on  Marine  Insurance,  p.  258,  citing  the  Irving  case,  bus- 
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tjuned  by  Alsop  v.  Com.  Ins.  Co,^  1  Sumner  (U.  S.  Giro.  Ct.),  451,  where 
Stort,  J.,  said:  "I  do  not  know  that  any  overvaluation,  however  great,  if 
it  steers  wide  of  a  wager  and  a  fraud,  can  be  otherwise  impeached.*' 
Rtibitison  v.  Manuf.  Ins.  Co.,  1  Metcalf  (Mass.),  143;  Kane  v.  Com,  Ins.  Co., 
8  Johnson  (N.  Y.),  229  (**  well  settled  that  the  valuation  in  a  policy  is  con. 
elusive  upon  the  underwriters,  when  there  is  no  suggestion  of  fraud  or 
imposition");  Whitney  v.  Am.  Ins.  Co.,  3  Cowen  (N.  Y.),  210;  Pleasants  y. 
Maryland  Ins.  Co.,  8  Cranch  (U.  S.  Sup.  Ct.),  53 ;  Cushman  v.  Northw.  Ins. 
Co.,  34  Maine,  487;  Boardman  v.  Boston  M.  Ins.  Co.,  146  Massachusetts, 
442;  Lockwood  v.  Sangamo  Ins.  Co.,  46  Missouri,  71;  Dumas  v.  U.  S.  Ins. 
Co.,  12  Sergeant  &  Rawle  (Penn.),  437. 

In  respect  to  constructive  total  loss,  it  has  been  held  here  that  the  actual 
and  not  the  stated  value  is  to  govern.  Bradlie  v.  Maryland  Ins.  Co., 
12  Peters  (U.  S.  Sup.  Ct),  398,  399,  where  Story,  J.,  observed:  "In 
respect  to  the  mode  of  ascertaining  the  value  of  the  ship,  and  of  course, 
whether  she  is  injured  to  the  amount  of  half  her  value,  it  has,  upon  the 
fullest  consideration,  been  held  by  this  Court  that  the  true  basis  of  the  valu- 
ation is  the  value  of  the  ship  at  the  time  of  the  disaster ;  and  that  if  after 
the  damage  is  or  might  be  repaired  the  ship  is  not,  or  would  not  be  worth,  at 
the  place  of  the  repairs,  double  the  cost  of  the  repairs,  it  is  to  be  treated  as  a 
technicial  total  loss.  This  was  the  doctrine  asserted  in  the  Patapsco  Ins.  Co. 
V.  SotUhgate,  5  Peters,  604,  in  which  the  Court  below  had  instructed  the 
jury,  that  if  the  vessel  could  not  have  been  repaired  without  an  expenditure 
exceeding  half  her  value  at  the  port  of  the  repairs,  after  the  repairs  were 
made,  it  constituted  a  total  loss.  This  Court  held  that  instruction  to  be 
entirely  correct.  It  follows,  from  this  doctrine,  that  the  valuation  of  the 
vessel  in  the  policy,  or  the  value  at  the  home  port,  or  in  the  general  market 
of  other  ports,  constitutes  no  ingredient  in  ascertaining  whether  the  injury 
by  the  disaster  is  more  than  one-half  the  value  of  the  vessel,  or  not."  Fol- 
lowed in  Fulton  Ins.  Co.  v.  Goodman,  32  Alabama,  108 ;  Peele  v.  Merck.  Ins. 
Co.,  3  Mason  (U.  S.  Circ.  Ct.),  27,  by  Story,  J. 

The  contrary  was  preferred  in  American  Ins.  Co.  v.  Ogden,  20  Wendell 
(N.  Y.),  287,  by  the  Chancellor,  but  it  did  not  necessarily  enter  into  the 
decision.  He  quoted  largely  from  Dehlois  v.  Ocean  Ins.  Co.,  16  Pickering 
(Mass.),  312,  and  declared  "  I  most  fully  concur." 

The  early  rule  in  Massachusetts  was  also  to  the  contrary,  and  the  value 
stated  in  the  policy  was  held  to  govern.  Deblois  v.  Ocean  Ins.  Co.,  16 
Pickering,  303;  Orrok  v.  Com.  Ins.  Co.,  21  ibid.  456;  Allen  y.  Com.  Ins.  Co., 
1  Gray,  154 ;  Heehner  v.  Eagle  Ins.  Co.,  10  Gray,  131.  But  in  Boardman  v. 
Bo9ton  Ins.  Co.,  supra,  it  was  held  that  in  respect  to  valued  freight  the 
actual  value  is  to  control.  Holmes,  J.,  said :  **  If  therefore  we  are  to  follow 
the  role  which  has  been  applied  in  this  Conmionwealth  for  the  purpose  of 
determining  whether  there  is  a  constructive  total  loss  of  a  ship  under  a 
valued  policy,  there  has  been  no  constructive  total  loss  of  freight,  and  there 
could  not  be  so  long  as  a  single  ton  remained  which  could  be  forwarded  for 
less  than  about  seven  hundred  and  thirty-two  dollars,  or  half  the  valued 
freight  less  the  actual  freight  supposed  to  be  lost.     We  have  no  disposition 
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to  depart  from  the  rule  so  far  as  it  is  settled,  but  in  the  existing  state  of  the 
decisions  elsewhere  it  should  not  be  extended.  Brcuilie  v.  Maryland  Ins.  Co., 
12  Pet.  878,  398,  399 ;  Irving  y.  Manning,  1  H.  L.  Cas.  287,  306 ;  Stewart  v. 
Greenock  Ins.  Co.,  6  Ct.  of  Sess.  Cas.  (2nd  series)  350;  Phillips  Ins., 
§  15,  39  n.  It  is  to  be  noticed  further,  that  the  reasons  offered  in  Ddtlois  v. 
Ocean  Ins.  Co.,  16  Pick.  803,  312,  other  than  that  abandonments  for  techni- 
cal total  losses  are  not  to  be  favored,  have  no  application  here.  The  actual 
value  of  the  vessel  will  fluctuate,  according  to  the  time  when  and  place  where 
the  loss  occurs.  Furthermore,  it  is  a  matter  of  estimate,  on  which  opinions 
may  differ  widely.  It  may  well  be  said  that  such  estimates  are  excluded  by 
the  agreement  of  the  parties,  and  that  as  the  only  way  of  ascertaining 
whether  the  loss  is  more  than  half  is  by  comparing  the  cost  of  repairs  with 
some  valuation,  the  valuation  in  the  policy  must  be  accepted.  But  in  the 
case  at  bar  there  is  no  element  of  fluctuation  or  of  valuation.  If  the  freight 
of  a  whole  homogeneous  cargo  is  conclusively  presumed  to  be  worth  the 
valuation  in  the  policy,  there  seems  to  be  no  reason  why  the  freight  of  one- 
half  of  it  should  not  be  presumed  to  be-  worth  one-half  of  that  valuation." 


No.  71.  — HAEMAN  v.  KINGSTON. 

(1811.) 

No.  72.  — GLEDSTANES  v.  ROYAL  EXCHANGE  ASSUR- 
ANCE CORPORATION. 

(1864) 

RULE. 

Where  goods  are  insured  on  ship  or  ships  as  may  be 
declared,  the  declaration  may  be  made  after  announcement 
of  a  loss,  if  there  is  interest  in  goods  on  board  intended  to 
be  covered. 

But  if  the  insurance  is  on  goods  to  be  declared  and  valued, 
and  the  value  is  not  declared  until  after  the  loss,  the  policy 
will  be  regarded  as  an  open  policy. 

Harman  and  others  v.  EixigvUm. 

3  Camp.  150-154  (13  R.  R.  775). 

Insurance.  —  Goods  to  be  declared  and  valf4ed. 

[150]       Where  there  is  a  policy  on  goods  as  may  be  thereafter  declared  and 
valued,  the  declaration  of  interest,  to  be  available,  must  be  communicated 
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to  the  underwriters,  or  8<»iue  one  on  their  behalf,  l>efore  intcUigeDco  is  received 
of  the  loss.  But  the  declaration  of  interest  is  not  a  condition  precedent ;  and  if 
none  is  made,  the  policy  is  then  open  instead  of  beiug  valued ;  and  upon  proof 
of  interest  at  the  trial,  the  assured  will  be  entitled  to  recover. 

This  was  an  action  on  a  policy  of  insurance,  dated  1st  August, 
1810,  on  goods  by  the  ship  Maria,  "at  and  from  Gottenburgh  to 
port  or  ports  of  discharge  in  the  Baltic."  By  a  memorandum  at 
the  foot  of  the  policy  the  insurance  was  declared  to  be  "  on  sugar 
and  cotton,  as  might  be  thereafter  declared  and  valued." 

The  declaration  alleged  that  the  goods  were  duly  declared  and 
valued  before  the  loss. 

A  clerk  of  the  plaintiffs  stated  that  on  the  2nd  of  October,  1810, 
he  wrote  out  and  signed,  by  order  of  the  assured,  a  specification  of 
interest,  with  a  valuation  of  the  goods  insured,  on  a  separate  piece 
of  paper,  which  he  wafered  to  the  policy ;  but  he  could  not  swear 
that  he  had  shown  it  to  any  of  the  underwriters,  or  to  any  other 
person,  till  after  intelligence  of  the  loss  had  been  received. 

The  Attorney-General  objected  that  this  private  memorandum 
of  the  cleric,  which  he  had  kept  a  secret  from  all  the  world,  could 
not  be  considered  a  declaration  of  interest  within  the  meaning  of 
the  policy.  The  object  was  to  inform  the  underwriters,  before  a 
loss  happened,  of  the  particular  goods  insured,  and  of  the 
value  put  upon  them,  that  they  might  be  protected  *from  [*151] 
any  sinister  practices  on  the  part  of  the  assured.  But  if 
this  declaration  were  suflBicient,  it  would  be  unnecessary  to  communi- 
cate any  declaration  till  the  day  of  trial,  or  there  might  be  twenty 
declarations  privately  written  and  signed  before  the  loss,  and  that 
one  afterwards  produced  which,  according  to  the  event,  would  best 
suit  the  purpose  of  the  parties. 

Garrow  and  Bosanquet,  contra,  maintained  that  it  was  merely  a 
question  as  to  the  credit  of  the  witness.  If  he  was  believed,  there 
had  been  a  declaration  made  on  the  2nd  of  October,  and  the  loss 
did  not  happen  till  the  18th  of  November.  The  declaration  of 
interest  did  not  require  the  assent  of  the  underwriters.  This  policy 
did  not  stipulate,  as  is  sometimes  done,  that  it  should  be  authenti- 
cated by  their  initials.  Had  it  been  shown  to  them  on  the  2nd  of 
October,  they  could  not  have  objected  to  it ;  and  therefore,  if  the  wit- 
ness spoke  true,  they  were  precisely  in  as  good  a  situation  as  if,  on 
that  day,  it  had  been  shown  to  every  one  of  them.  Henchman  v. 
Offlty,  2  H.  Bl.  345,  in  notis  (3  R.  R  413),  was  cited  as  in  point. 
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Lord  Ellenborough.  —  A  declaration  necessarily  imports  two 
parties,  —  the  person  who  makes  it,  and  the  person  to  whom  it  is 
made.  How  can  I  consider  an  uncommunicated  instrument  a 
declaration?  Had  it  been  communicated  to  any  person,  or  if 
it  had  been  written  on  the  policy,  so  that  the  party  could  not 
recede,  perhaps  that  would  have  been  sufl&cient.  I  allow  that  a 
declaration  of  interest  is  no  contract,  and  does  not  require 
[*  152]  the  assent  of  the  underwriters ;  but  it  must  *  be  communi- 
cated in  such  a  manner  that  the  assured  cannot  recede 
from  it.  Here  there  would  have  been  no  evidence  that  this  in- 
strument ever  existed,  if  it  had  suited  the  assured  to  destroy  it,  or 
to  substitute  another  in  its  place. 

Garrow  then  proposed  to  prove  the  loading  of  the  goods,  and 
their  value,  as  in  the  common  case  of  an  open  policy. 

Lord  Ellenborough  at  first  entertained  some  doubts  whether 
this  could  be  done ;  and  whether,  upon  a  policy  of  this  sort,  the 
declaration  of  interest  is  not  a  condition  precedent,  which  must  be 
fulfilled  by  the  assured  before  the  liability  of  the  underwriters  at- 
taches :  but,  after  further  consideration,  his  Lordship  said,  I  have  now 
fully  made  up  my  mind  that  where  there  is  an  insurance  on  goods, 
as  may  be  thereafter  declared  and  valued,  this  gives  the  assured  a 
power,  by  duly  declaring  and  valuing  before  the  loss,  to  make  it  a 
valued  policy ;  but  that  if  the  assured  do  not  so  declare  and  value, 
it  is  then  an  open  policy,  and  the  interest  is  matter  of  evidence  at 
the  trial. 

The  Attorney-General.  —  My  Lord,  I  feel  myself  bound  entirely 
to  subscribe  to  that  doctrine;  and  had  I  been  aware  that  the 
plaintiffs  could  prove  the  interest,  I  should  not  have  made  any 
objection.  .  .  . 

Oledstanes  v.  Royal  Exchange  Assurance  Corporation. 

34 L.  J.  Q.B. 30-37  (s.c.  5  B.&  S.  797;  11  L.T.305;  13  W.  R  71;  11  Jur.  (N.  S.)  108). 

[80]  Insurance,  —  Declaration  of  Risk.  —  Knowledge  of  Loss. 

The  plaintiffs  were  the  London  agents  of  an  insurance  company  having  an 
Agent  also  in  Calcutta:  the  defendants  were  a  London  insurance  company. 
By  a  course  of  dealing  between  the  plaintiffs*  company  and  the  defendants, 
an  open  policy  was  from  time  to  time  effected  by  the  plaintiffs  with  the  de- 
fendants, **  lost  or  not  lost,  from  Calcutta  to  the  United  Kingdom,  on  goods, 
to  cover  the  excess  over  £5000  which  might  be  taken  by  the  Calcutta  agent 
of  the  pbdntiffs*  company  in  any  one  ship,  on  first-class  ship  or  ships  as  may  be 
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3d."    As  soon  as  the  Calcutta  agent  had  ascertained  that  there  was  an 
of  £5000  in  any  one  ship  on  a  policy  granted  by  the  plaintiffs' 
fc-ny,  be  wrote  *to  the  plaintiffs  to  appropriate  such  excess  to  the    [*31] 
L^  open  policy  effected  with  the  defendants;  and  the  plaintiffs,  as 

s  the  letter  reached  London,  declared  to  the  defendants  the  name  of  the  ship 
k-^  amount  of  excess,  which  were  indorsed  on  the  back  of  the  policy.  On  the 
»f  February,  1860,  the  Calcutta  agent  wrote  to  the  plaintiffs  notifying  an 
in  the  ship  B.  G,  On  the  16th  of  March,  1860,  a  telegram  was  made 
I  to  the  plaintiff  and  the  defendants,  —  "Calcutta,  March  10,  ship  i?.  G. 
some  cargo  will  be  saved."  On  the  1 7th  of  March  the  plaintiffs  appro- 
pria.-t^^,^-j  ^^Q  whole  of  the  amount  remaining  on  the  then  current  policy  of  the 
"®^p*^^ti.ant8  to  other  ships.  On  the  19th  of  March  a  policy  in  the  usual  terms, 
whicst^^  ^as  expressed  "to succeed"  the  last  current  policy,  was  effected  by  the 
plaLnM-^^^g-g  with  the  defendants.  On  the  2l8t  of  March  the  plaintifls  in  due  course 
^®^^^  "^^-^Bd  the  letter  from  Calcutta  of  the  15th  of  February,  and  immediately  notified 
to  11:1.  ^^  jjgfendants  that  the  excess  of  £5000  on  the  i?.  G.  would  be  appropriateil 
^■^^^  policy  of  the  1 9th  of  March ;  and  on  the  26th  of  March,  on  receiving  the  full 
J!/^*-^^  •  liars  from  Calcutta,  they  indorsed  the  amount  of  excess  on  the  policy,  which 


*^«  <i« 


tii 


^d 


^:fendant8  disputed  their  right  to  do.    Held^  that  the  plaintiffs  could  recover 


I  in  the  12.  G>  on  the  policy  of  the  19th  of  March,  as  the  appropriation 

^'declaration  were  sufficient;  and  that  the  fact  of  the  loss  of  the  i2.  G»  being 

^=1  to  both  parties  at  the  time  the  policy  was  granted  did  not  affect  it,  as 

not  then  known  to  the  plaintiffs  or  the  defendants  that  the  phiintiffs' 

i^ny  had  any  excess  of  insurance  on  board. 

J^^^-^e  stated  by  consent,  without  pleadings. 

^      '^^  fc^  is  was  an  action  brought  to  recover  £2715,  as  the  amount  of 

Qj^j^^^^^^ial  loss  alleged  to  have  attached,  under  one  or  other  of  certain 

cr^^      ^^^       policies,  effected  by  the  plaintiffs  with  the  defendants,  on 

d^^^^^  insured  in  the  sum  of  £7699  II5.  8d.,  whereof  £4738  was 

j.^       ^^^*  jed  on  the  policies  hereinafter  mentioned,  by  ship  or  ships,  in 

Ic^^Jp^^^ct  of  the  cargo  of  the  ship  Red  Gauntlet,  which  was  totally 

fo^  T)y  fire  at  Calcutta  under  the  circumstances   hereinafter  set 

^t^         '•^^e  plaintiffs  are  merchants  in  London,  and  act  as  the  agents 

^'^^       ^^    of  the  Hong-Kong  Insurance  Company.     This  company  is 

•^^^      ^^^  lished  at  Hong-Kong,  and  carries  on  the  business  of  marine 

^.  ^^^^^ance  there  and  elsewhere,  and  they  have  an  agent  established 

1  /^^^^Icutta  with  general  authority  to  underwrite  policies  on  their 

^^^Xf. 

p  T^  ^^e  course  of  business   of   the   company  in  taking  risks   at 

^^Xitta,  so  far  as  it  is  material  to  the  question  that  arises  on  this 

ea^^^    is  as  follows  :  Merchants  at  Calcutta  intending  to  make  con- 

^^^^Xnents  of  merchandise,  for  example,  to  the  United  Kingdom, 
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and  being  desirous  of  securing  insurances  upon  the  same  with  the 
company,  make  application  to  that  effect  to  the  agent  of  the 
company,  some  time  before  the  goods  are  actually  shipped,  or  even 
the  name  of  the  intended  ship  is  known,  or  the  precise  quantity  or 
particulars  of  the  merchandise  is  defined ;  and  if  the  application  is 
accepted,  a  slip  naming  the  risk  accepted  in  general  terms,  but 
without  naming  the  ship  or  specifying  the  particulars  of  the 
merchandise,  is  delivered  to  the  assured,  and  as  soon  as  the  par- 
ticular ship  is  determined  on  a  formal  policy  of  insurance,  ex- 
pressed to  be  upon  the  whole  amount  of  merchandise  which  the 
assured  may  consign  by  that  particular  ship,  is  drawn  up  and 
delivered  to  the  assured.  What  quantity  of  merchandise  is  covered 
by  such  policy  remains  uncertain  until  the  same  is  actually 
shipped. 

Under  these  circumstances  the  company  do  not  know  at  the 
time  of  issuing  a  policy  of  insurance,  as  above  mentioned,  what 
may  prove  ultimately  to  be  the  amount  of  risk  taken  by  them  on 
any  particular  ship ;  and,  not  deeming  it  expedient  to  take  upon 
themselves  risks  to  a  greater  extent  than  £5000  upon  any  one 
ship,  the  plaintiffs,  as  their  agents  in  London,  effect,  on  their  be- 
half, with  the  defendants  and  others,  open  policies  of  insurance  to 
cover  the  several  amounts,  if  any,  which  the  company  may  have 
taken  in  excess  of  £5000  upon  any  one  ship.  The  maximum 
amount  of  value  to  be  insured  in  these  policies  is  fixed  therein,  as 
will  presently  appear. 

In  accordance  with  the  course  of  business,  the  plaintiffs  effected  a 
policy  of  insurance  with  the  defendants,  dated  the  8th  of 
[*  32]  October,  1858,  numbered  22,122,  ♦  for  £7000,  the  subject  of 
insurance  being  described  and  valued  as  follows :  "  Lost  or  not 
lost  at  and  from  Calcutta  to  a  port  in  the  United  Kingdom,  being  on 
goods.  Free  of  all  average ;  part  of  £10,000.  To  cover  the  excess 
of  X5000  which  may  be  taken  by  the  Calcutta  agent  of  the  Hong- 
Kong  Insurance  Company  on  any  one  ship.  Warranted  to  be 
shipped  on  or  before  the  31st  of  March,  1859."  The  ships  were 
described  as  "  first-class  ship  or  ships  as  may  be  declared." 

As  a  fact  the  Calcutta  agent  of  the  Hong-Kong  Insurance 
Company  had  taken  risks  on  goods  which  exceeded  £5000  on 
single  ships;  and  from  time  to  time  as  the  plaintiffs  received 
advices  from  the  company  to  that  effect,  stating  the  names  of  the 
ships  and  the  particulars  of  the  amounts  of  excess  on  each  ship, 
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t.he  plaintiffs  made  declarations  of  the  amounts  and  names  of  the 
sliips  to  the  defendants,  and  indorsements  were  made  of  the  decla- 
rations upon  the  b^ck  of  the  policy.     (The  indorsements  on  the 
beick  of  the  policy  were  set  out,  the  last  being  dated  the  16th  of 
JfcCarch,  1859.)     The  particulars  of  the  subjects  of  risks  covered  by 
tills    policy  were  thus  on  the  16th   of  March,  1859,  completed, 
the     policy  fully  appropriated,  or,  as  it   is  sometimes  expressed, 
"  ooxisumed." 

Oxi  the  12th  of  February,  1859,  before  the  last-mentioned  policy 

was      fully  appropriated,  the  plaintiffs  proposed  to  effect  a  further 

polidsy  of  the  same  kind  for  £7000.      This  proposition  was  made 

by  xrM3eans  of  a  memorandum  which  was  indorsed  on  the  back  of 

the    :ipolicy  of  the  8th  of  October,  1858,  as  follows :  "  12th  February, 

£70  OO  to  follow  this ; "  and  this  proposal  being  accepted,  another 

poli^:^^^,  numbered  3686/33  and  dated  February  the  14th,  1859,  was 

effect.  :l:ied  for  £7000,  being  expressed  to  be  **  on  goods,  part  of  £1000, 

to  C€z^-ver  the  excess  of  £6000  on  any  one  ship  free  of  all  average, 

to   f<z>Jlow  and  succeed  policy  No.  22,122,  8th  of  October,  1858, 

warxr-^nted  to  be  shipped  on  or  before  the  30th  of  June,  1859  "  — 

"slii-^g»  being  inserted  where  the  blank  occurred  for  the  name  of 

the^  ^lip.     This  policy  was  in  like  manner  appropriated  by  decla- 

ratic>xas  indorsed  thereon  as  before ;  the  last  of  which,  being  upon 

pai't    "Value  of  a  policy  on  the  ship  W.  W.  Smithy  was  dated  the  7th 

^*  ^l^civember,  1859. 

^    similar  policy  was  also  opened  by  the  plaintiffs  with  the  de- 

fena^t^nts,  numbered  7529/30,  and  dated  the  31st  of  March,  1859, 

*^^     for  £7000,  "  bemg  upon  goods  part  of  £10,000,  to  follow  and 

^^^^^ed  policy  No.  3686,  dated  the  14th  of  February,  1859,  warranted 

^«   shipped  on  or  before  the  31st  of  December,  1859,"  and  a 

^^^tdorandum  was  indorsed   on   policy  No.    3686/33,  as   follows: 

"  *l^t;  of  March,  £7000  to  follow  this  at  30/."      In  this  policy  of 

^3 1st  of  March,  1859,  the  ships  were  described  as  "  A  1,  British 

!^^^^t,  or  equal  thereto."     On  the  7th  of  November,  1859,  the  first 

^nclox-sement  was  made  upon  this  policy,  and  was  upon  the  re- 

^^itx<Jer  of  the  Hong-Kong  Insurance  Company's  policy  on  the 

SQip     j^  jjr  Smith,  partly  appropriated  by  the  last  indorsement 

^^  tile  preceding  policy  as  above  mentioned. 

^tx  the  16th  of  March,  1860,  there  remained  still  £5000  unap- 
P^pTiated  upon  the  open  policy  dated  the  31st  of  March,  1859. 
Qu  the  same  day  the  following  telegram  arrived  in  London  by 


238  INSURANCE. 


Ho.  78.  —  Oleditaaei  v.  Boyal  Ezehaoge  Assnranoe  CknrporAtioii,  M  L.  J.  Q.  B.  88, 33. 

the  Eed  Sea  and  India  Telegraph,  having  been  despatched  from 
Calcutta  six  days  previously:  — 

"  At  6.27,  Friday,  the  16th  of  March,  1860,  received  the  following 
message :  — 

"  From  Malta,  dated  15.    Time  8  p.  m. 

"To  Lloyd's, London. 

"  Ship  Med  Gauntlet,  bound  to  London,  burnt  and  scuttled,  some 
cargo  will  be  saved,     Calcutta,  March  10,  16  —  8.22  a.m. 

"  Lloyd,  Calcutta." 

This  telegram  became  known  to  the  plaintiffs  and  defendants  on 
the  same  day  (16th  of  March). 

On  the  17th  of  March,  1860,  the  plaintiffs,  in  accordance  with 
the  course  of  business  before  described,  appropriated  the  remaining 
£5000  upon  the  above-mentioned  policy  of  the  31st  of  March,  1859, 
to  insurances  in  excess  of  £5000  upon  the  ships  City  of  ManeJiester, 
£2000,  Blenheim,  £2000,  and  Agamemnon,  £1000,  and  on  the 
same  day  the  plaintiffs  effected  with  the  defendants  three  specific 
policies  on  behalf  of  the  Hong-Kong  Insurance  Company :  one  on 
goods  per  Citij  of  Manchester  for  <£3000,  another  on  goods  per 
Agamemnon  for  £4000,  and  a  third  on  goods  per  Blenheim  for 
£2000,  parts  of  the  risks  in  respect  of  the  cargoes  of  those 
f  *  33]  ships  having  already  been  placed  *  upon  the  open  policy  just 
appropriated  as  above  mentioned. 

On  the  19th  of  March,  1860,  the  plaintiffs  effected  a  further 
policy  for  £10,000  to  follow  the  policy  of  the  31st  of  March, 
1859,  which  was  expressed  to  be  as  follows:  "Lost  or  not  lost,  at 
and  from  Calcutta  to  a  port  in  the  United  Kingdom.  Being  on 
goods.  Free  of  particular  average,  unless  stranded,  sunk,  or 
burnt.  To  follow  and  succeed  policy  No.  7529/30,  dated  the  31st 
of  March,  1859,  warranted  to  be  shipped  on  or  before  the  31st  of 
December,  1860."  The  ships  being  described  simply  as  "ships." 
The  plaintiffs,  in  the  mode  that  had  been  previously  pursued 
when  the  prior  policies  were  effected,  indorsed  on  the  policy 
No.  7529/80  the  following  memorandum,  "  £10,000  to  follow  the 
17th  of  March  at  30/,"  as  instructions  for  the  said  policy  of  the 
19th  of  March,  1860,  and  the  defendants  initialed  the  memoran- 
dum as  an  acceptance  of  the  risk.^ 

^  The  daj  on  which  this  was  done  was  disputed,  and  the  statement  in  the  case  was 
therefore  left  open. 
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^li  the  21st  of  March,  1860,  the  plaintiffs  in  due  course  re- 
ceiveci  from  the  Calcutta  agent  of  the  Hong-Kong  Insurance 
Cora  j>^ny  the  following  instructions,  despatched  from  Calcutta  on 
the  X  Sth  of  February,  1860 :  "  In  our  next  by  regular  mail  you 
^^^  find  particulars  for  insurances  under  our  open  policy  for 
•^rl  €^o,untlet  and  Surrey''  This  was  the  first  intimation  received 
^^  Et-i  gland  of  any  insurance  by  the  Hong-Kong  Insurance  Com- 
pany     ^pon   the  Red  Gauntlet 

Tlixe   plaintiffs,  immediately  upon  the  receipt  of   these  instruc- 

^1^^^^    from  Calcutta,  notified  to  the  defendants  that  the  declara- 

^^"■^      of  insurance   in   excess  of  £5000  on  the  cargo  of  the  Red 

^^  '^^'^xtlet  would  be  made  upon  the  last-mentioned  policy  when  the 

*f''*""^icular8  were  received;  the  right  to  declare  in  respect  of  the 

,    ^^^       Gauntlet  was,  however,  disputed ;  and  on  the  26th  of  March, 

jr  ^  plaintiffs   having   received  advices   from   Calcutta   that  the 

"^^^  ^-Kong  Insurance  Company,  as  the  fact  was,  had  taken  risks 

^^"^^-^  the  cargo  of  the  Red  Gauntlet  to  the  amount  of  £4738  in 

,         ^^^8  of  £5000  upon  that  one  ship,  indorsed  a  declaration  of 

,         ^^     amount  for  the  Red  Gauntlet,  on  the  back  of  the  policy  of 

19th   of  March,  1860,  and  gave  notice  of  the  same  to   the 

^^  ^^idants.     The  defendants  refused  to  accept  or  acknowledge 

*^^   declaration,  upon    the  ground  that  the  burning  of  the  Red 

^'^^^'-sfUlet  was  known  to  both  parties  before  the  policy  was  effected 

^.     ^^ implied  for;  the  plaintiffs  thereupon  wrote  opposite  the  declara- 

^^^      per  the  Red  Gauntlet  the  words  "  in  dispute,"  and  after  doing 

*     ^3.  «clared  other  risks  upon  the  policy  to  the  full  amount,  which 

*"^^  initialed  by  the   defendants,  but  the   words  "in   dispute" 

^^*^^  not  noticed  by  the  defendants. 

.    -^^Ine  plaintiffs  on  the  24th  of  March,  1860,  before  the  last-men- 

^    -^^^^d  policy  was  exhausted,  and  while  there  remained  upwards 

^        '■^^iSOOO  unappropriated  upon  it,  effected  a  further  policy  with 

^^        <lefendants  for  £20,000  to  follow  the  policy  of  the  19th  of 

^^^"csh,  1860;  and  a  memorandum  was  indorsed  on  the  policy  of 

^^^     a.9th  of  March,  1860,  as  follows,  "  £20,000  to  follow  the  25th 

^       ^^arch,"  such  date  being  a  mistake  for  the  24th  of  March. 

^i'Knilar  policies  have  been  from  time  to   time  effected  during 

^    Ciurrency  of  the  preceding  policy,  and  there  remains  upon  the 

i^^t     q{  g^^^^  policies  an  amount  unappropriated,  more  than  suffi- 

^^^^t;  to  cover  the  amount  of  the  Red  Gauntlet 

^Vie  interest  of  the  Hong-Kong  Insurance  Company  and   the 
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validity  of  the  insurances  are  admitted,  as  well  as  the  loss,  and 
that  the  goods  were  shipped  on  board  the  said  ship,  and  that  all 
warranties  and  conditions  were  complied  with,  except  so  far  as  the 
same  may  otherwise  appear  on  this  case ;  and  it  is  agreed  that  the 
amount  to  be  recovered  by  the  plaintiffs  (if  any)  shall  be  settled 
by  an  arbitrator  to  be  named  by  the  parties. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiffs  are  entitled  to  recover  in  respect  of  the  excess  over 
X5000  taken  by  the  Hong-Kong  Insurance  Company  upon  the 
cargo  of  the  ship  Bed  Gauntlet.  If  the  Court  should  be  of  opin- 
ion that  the  plaintiffs  are  so  entitled  to  recover,  then  the  plaintiffs 
were  to  enter  up  judgment  for  the  sum  so  to  be  settled  as  above 
mentioned,  together  with  costs  of  suit,  including  costs  of  refer- 
ence as  to  the  amount.  If  the  Court  should  be  of  the  contrary 
opinion,  the  judgment  was  to  be  entered  for  the  defendants  with 
costs  of  suit. 

Lush  (Hannen  with  him),  for  the  plaintiffs.  —  The 
[*  34]  plaintiffs  are  entitled  to  recover  *  for  the  excess  in  the  Bed 
Gauntlet  on  the  policy  effected  on  the  19  th  of  March.  The 
effect  of  the  course  of  dealing  is  to  make  these  successive  policies 
but  one  continuous  insurance  ;  the  object  being  that  the  plaintiffs 
.  should  always  have  any  excess  over  £5000  on  any  one  ship 
reinsured  from  the  time  of  sailing.  The  risk  would  attach  on 
any  particular  ship  in  the  order  of  sailing. 

[CocKBURN,  Ch.  J.  —  I  doubt  that ;  the  insurance  is  "  on  ships, 
as  may  be  declared."] 

That  construction  is  equally  favourable  to  the  plaintiffs.  The 
declaration  is  only  a  notification  to  the  defendants  of  the  exercise 
of  the  power  of  appropriation,  which  is  in  the  insured  alone ;  the 
insurers  having  no  power  to  reject  any  risk  coming  within 
the  terms  of  the  policy.  Harman  v.  Kingston,  3  Camp.  150 
(p.  232,  ante),  A  declaration  of  the  subject-matter  of  the  insur- 
ance is  no  contract ;  it  need  not  be  assented  to ;  in  fact,  the  ap- 
propriation is  the  important  step  from  which  the  assured  cannot 
recede ;  and  the  declaration  given  to  the  insurers  is  simply  infor- 
mation for  their  protection,  and  can  only  be  given  as  soon  as 
practicable  by  the  course  of  post.  The  risk  attached  as  soon  as 
the  appropriation  was  made,  and  by  the  course  of  dealing  it  was 
to  be  covered  by  whatever  was  the  current  policy  at  the  time  the 
notice  of  appropriation  reached  London. 
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Bovill  (Watkin  Williams  with  him),  for  the  defendants.  —  There 
was  not  here  a  continuous  insurance;  there  was  a  break  between 
tl\e  1 7th  of  March,  1860,  and  the  19th;  on  the  former  day  the 
currei\t  policy  was  filled  up  and  exhausted,  and  there  was  there- 
^<sre  n.o  policy  for  two  days.  Even  assuming  the  policy  to  take 
eSeet  from  the  17th,  that  was  after  the  loss,  so  that  there  was  no 
risk    on  this  ship  on  which  it  could  attach. 

[CocKBURN,  Ch.  J.  —  That  argument  might  be  valid  if  the  de- 
teEidartts  had  not  or  could  not  insure  lost  or  not  lost] 

Bi^xt    on  the  17th,  taking  the  earlier  date  as  most  against  the 
deJ^nd  ants,  both  parties  had  notice  of  the  loss,  and  an  insurance 
wltti    n  otice  of  loss  is  void.     The   appropriation  can  have  no  va- 
^^^y    Trithout  a  declaration   made   to   the   defendants;  on   this, 
Harin,a7i  y.  Kingston,  3  Camp.  150  (p.  232,  ante),  is  directly  in  the 
defendants'  favour;  for  it  was  held,  that,  inasmuch  as  the  declara- 
tion ^^^  jjqIj  made  till  after  the  loss,  the  policy  was  not  a  valued 

\.Hi:llor,  J.  —  It  may  be  important  that  both  parties  should 
T^now  aa  to  value;  but  the  risk  is  quite  a  different  question. 
CocKBURjj,  Ch.  J.  —  There  must  be  an  agreement  as  to  valuation. 
Sheb,  J. — The  distinction  taken  in  the  case  is  against  you;  for 
the  policy  was  held  good  without  a  declaration.] 

Aaguming,  then,  that  the  declaration  relates  back  to  the  time 
the  appropriation  was  made,  still  as  the  loss  occurred  before  the* 
declaration  reached  the  defendants,  and  before  the  policy  was 
effected,  there  was  nothing  on  which  it  could  attach. 

Lush,  in  reply.  —  There  was  no  knowledge  of  the  loss  in  the 
present  case.  The  knowledge  that  would  vitiate  a  policy  must, 
at  least,  be  a  knowledge  of  the  loss  of  the  subject-matter  of  in- 
suniDce ;  here  neither  party  knew  whether  the  plaintiffs  had  any 
insurance,  much  less  an  excess  in  the  ship  Bed  Gauntlet  But 
e?en  if  they  had  this  knowledge,  that  does  not  vitiate  the  pol- 
icy, if  the  underwriter  choose  notwithstanding  to  execute  the 
policy.  Mead  v.  Davison,  3  Ad.  &  E.  303,  4  L.  J.  (N.  S.)  K.  B. 
193.  The  argument  of  the  other  side,  that  a  declaration  cannot 
operate  if  made  after  the  loss,  practically  amounts  to  saying  that 
they  will  only  insure  such  ships  of  the  plaintiffs  as  arrive  safe. 
As  soon  as  the  risk  is  incurred,  if  the  assured  mean  to  appropri- 
ute,  they  must  do  so  at  once,  and  that  was  done  in  the  present 
case.     In  1  Amould  on  Marine  Insurance,  p.  175  (p.  221,  2nd 
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edit),  it  is  said,  "  As  a  general  rule,  the  name  of  the  ship  ought 
to  be  declared  before  notice  of  loss ;  as,  however,  cases  may  occur 
in  which  it  would  not  be  possible,  as  when  the  assured  does  not 
ascertain  the  name  of  the  ship  till  he  hears  of  her  loss,  it  is  in  no 
case  a  condition  precedent  to  the  plaintiffs  right  to  recover  on  the 
policy."  So,  in  Rdbiiison  v.  Touray,  3  Camp.  158  (13  R  R  781), 
it  was  held  that  a  declaration  of  risk  requires  no  assent,  and  need 
not  be  in  writing,  and  that  when  a  hond  fide  mistake  had  been 
made  in  the  name  of  the  ship,  the  declaration  might  be  with- 
drawn, and  the  right  ship  substituted. 
[*  35]  *  CocKBURN,  Ch.  J.  —  lam  of  opinion  that  judgment  should 
be  for  the  plaintiflfs.  I  will  first  consider  whether  there  was 
any  sufficient  policy  of  which  the  plaintiflfs  may  avail  themselves  to 
recover  for  this  loss.  I  think  there  was.  It  is  true  that  the  policy 
to  which  the  risk  on  the  goods  in  the  Bed  Gauntlet  was  appropri- 
ated was  eflfected  at  a  time  posterior  to  the  appropriation.  But 
I  think  we  must  take  it  that  the  appropriation  in  Calcutta  (to 
be  followed  by  a  declaration  in  London)  was  made  in  anticipa- 
tion of  a  policy  to  be  afterwards  eflTected  in  London;  and  if  we 
look  at  the  course  of  dealing  between  the  parties  this  is  clear,  that 
it  was  intended  that  whenever  the  plaintiff's'  principals,  the  Hong- 
Kong  Insurance  Company,  from  time  to  time  became  liable  on 
insurances  on  goods  in  any  one  ship  in  an  excess  over  £5000,  they 
should  be  always  covered  as  to  the  excess  by  reinsurance  with  the 
defendants.  Mr.  Bovill,  indeed,  did  not  deny  that  if  the  policy 
had  been  effected  on  the  16th  of  March  instead  of  the  19th, 
although  equally  subsequent  to  the  appropriation,  the  policy 
would  have  been  sufficient  to  entitle  the  company  on  a  proper 
appropriation  to  have  the  benefit  of  the  insurance.  But  he  said 
that  the  insurance  was  invalid,  because,  at  the  time  the  policy- 
was  eflfected,  the  Bed  Gauntlet  was  lost,  to  the  knowledge  of  both 
parties.  To  this  there  are  two  answers.  The  first  urged  by  Mr. 
Lush  was  to  me  conclusive :  the  loss  of  the  ship  was  not  the 
risk  insured  against,  the  risk  depending  on  the  contingency  that 
the  plaintiflfs*  principals  had  insured  goods  on  board  that  ship  and 
in  excess  of  £5000.  And  whether  this  was  the  case  or  not  was 
unknown  to  the  plaintiflfs  and  defendants  at  the  time  the  policy- 
was  eflfected.  But,  secondly,  the  knowledge  here  was  common  to 
both  parties,  and  if  an  underwriter  chooses  to  insure  when  the 
subject-matter  is  lost,  I  can  see  no  reason  why  he  should  not     He 
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may     lave  good  reasons  for  taking  the  risk ;  and  it  may  also  be 
obseirved  that  the  telegram  spoke  of  part  of  the  cargo  being  saved. 
On  these  grounds  I  think  there  is  nothing  in  the  facts  of  the  case 
to  vitiate  the  insurance. 
The  next  question  is,  whether  the  fact  of  the  declaration  having 
leen  laiade  to  the  defendants  subsequently  to  the  loss  of  the  ship  is 
^y  olDstacle  to  the  plaintiffs  recovering.     The  policy  gives  the  right 
to  the  assured  to  appropriate  goods  in  any  ship,  but  it  is  to  be 
ieclared  to  the  assurers ;  and  it  is  said  by  Mr.  Bovill  that  the  risk 
4oes  not  attach  until  the  declaration  has  been  made ;  and  if  that 
'^^Te   true  in  the  present  case  the  plaintiffs  could  not  recover, 
^^t  to  put  such  a  construction  on  the  agreement  of  the  parties 
^ould  be  to  frustrate  altogether  the  obvious  intention  of  the  whole 
pxoceeding,  which  was  to  secure  to  the  Hong-Kong  Company  the 
^rtainty  of  being  secured  by  reinsurance  against  the  excess  over 
£6000  in  any  one  ship.     But  whether  they  had  this  excess  in  any 
particular  ship  could  not  be  ascertained  till  the  loading  was  com- 
plete and  the  vessel  about  to  sail,  and  the  appropriation  being  then 
made,  the  declaration  could  not  be  communicated  to  the  defend- 
ants in  less  than  about  six  weeks ;  so  that  if  the  defendants' 
contention  were  correct,  during  the  whole  of  that  time  the  plain- 
tiffs would  be  altogether  unprotected.     I  cannot  suppose  that  that 
was  what  was  meant  by  saying  that  the  ship  is  to  be  declared. 
It  may  be  that  by  declaring  it  meant  that  appropriation  is  to  be 
made  by  some  overt  act  from  which  the  assured  cannot  recede,  and 
that  when  that  is  done  at  Calcutta,  that  is  sufficient  without  more. 
But  without  going  that  length,  it  is  enough  to  say  that,  if  the 
declaration  must  be  made  to  the  insurers,  it  is  sufficient  if  it  be 
made  at  the  earliest  convenient  opportunity.     By  this  construc- 
tion the  underwriters  are  protected,  because  it  would  be  a  fraud 
upon  them  if  after  the  appropriation  to  one  vessel  there  were  an 
attempt  to  appropriate  the  policy  to  another.     It  is  quite  clear 
that  the  appropriation,  in  some  shape  or  other,  must  be  so  made  as 
that  the  ship  shall  be  insured  in  the  interval  between  the  appro- 
priation and  the  declaration  to  the  defendants.     This  view  is  in 
accordance  with  the  passage  cited  from  Arnould  on  Marine  Insur- 
aiice,  p.  175  (p.  221,  2nd  edit).     It  is  scarcely  necessary  to  add, 
that  Mr.  Bovill's  contention  that  the  risk  did  not  attach  till  the 
declaration  reached  the  defendants  is  quite  untenable ;  for  if  the 
&88uied  had  a  right,  as  he  admits  they  had,  to  make  the  appro- 
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priation  to  any  ship  they  chose,  to  say  that  a  loss  occurring 
[*  36]  between  *  the  appropriation  and  the  declaration  reaching 

the  defendants  would  not  be  covered,  is   to  deprive    the 
assured  of  all  the  advantage  of  their  right 

Crompton,  J. — I  am  of  the  same  opinion.     I  think  the  real 
construction  of  this  policy  is  that  it  is  to  follow  the  former  one  as 
one  insurance  so  as  to  substitute  £10,000  for  £7000;  and  the 
object  of  the  proceedings  betwee&  the  parties  is  quite  clear;  the 
plaintiffs'  company  wished  to  cover  any  excess  over  £5000  in  any 
one  ship  from  Calcutta  to  London,  so  as  to  secure  themselves  on 
the  whole  voyage.     It  appears  to  me  that  the  policy  is  to  be 
treated  as  following  and  keeping  up    the   former  open  policy, 
although  there  were  three  slips  on  three  specified  ships  treated  in 
a  different  way  ;  but  I  cannot  think  it  was  meant  that  the  short 
interval  between  the  other  risks  being  appropriated  and  the  fresh 
policy  actually  effected  was  to  be  left  uncovered.     Then  comes 
the  question,  When  did  the  risk  on  this  policy  attach?    I  do  not 
agree  with   Mr.  Lush's  first  contention,  that  the  effect  of   the 
course  of  dealing  and  form  of  policies  was  that  the  risk  attached 
in  order  of  the  sailing   of  the  ships  insured  by  the   plaintiff's' 
company.     But  I  feel  inclined  to  think  that  his  other  proposition 
is  true,  that  the  risk  attached  as  soon  as  the  excess  of  insurance 
on  the  ship  Bed  Gauntlet  was  appropriated  to  the  defendants'  policy 
by  the  agent  in  Calcutta.    The  risk  of  the  plaintiffs  would  attach 
on  the  loading,  and  in  all  probability,  I  think,  the  defendants' 
risk  does  attach  immediately  on  the  appropriation  made  abroad ; 
but,  at  all  events,  I  have  no  doubt  that  the  appropriation  made  by 
letter  from  the  agent  at  Calcutta,  and  acted  on  by  the  plaintifiFs  in 
London,  by  forthwith   communicating  it  to  the  defendants,  was 
a  declaration  of  the  risk  in  good  time.     According  to  the  conten- 
tion of  Mr.  Bovill,  the  whole  voyage  could  never  be  covered*     I 
think  the  appropriation  would  be  binding  in  the  first  instance; 
at  any  rate,  it  would  be  by  the  declaration  delivered  in  London. 
It  seems  to  be  clearly  sufficient  if  a  declaration  is  made  at  once  in 
London  according  to  the  instructions  received  from  abroad,  and  I 
adopt  Lord  Ellenborough's  view  (in  Bobinson  v.  Touray)  that  the 
power  of  naming  or  declaring  the  ship  on  which  the  policy  is  to 
attach  is  a  power  given  to  the  assured,  and  that  they  may  exercise 
this  power  at  any  time,  as  long  as  they  can  do  it  innocently  and 
without  fraud.    Here  the  appropriation  was  made  perfectly  ftcmd 
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fi€£^  in  Calcutta,  and  was  carried  out  by  the  plaintififs  in  London, 
r  t.ti  ink  Mr.  Amould*s  statement  is  quite  correct,  and  it  agrees  with 
la^      ^iew  of  the  law. 

JV^ELLOa,  J.  — The  question  is.  What  was  the  nature  of  the 
coxx  t  lact  Ijetween  the  plaintififs  and  the  defendants,  as  deduced  from 
the       documents  themselves  and  the  course  of  dealing  between  the 
fMLx-fc  ies,  with  reference  to  which  the  policies  were  effected  ?    And  it 
is    cj^-^aite  clear  that  the  intention  was,  that  while  the  defendants 
weirc^   to  be  protected  by  a  declaration,  the   plaintififs*  company 
sh  o  -^3.  Id  always  be  secured,  against  any  excess  over  £5000  on  goods  on 
m  jr     one  ship,  as  soon  as  they  had  contracted  this  liability.     I  also 
flfx^^  ^  that  the  knowledge  of  the  loss  of  the  ship  was  not  a  knowl- 
edge   of  loss  in  any  sense  that  could  vitiate  the  policy.     I  entirely 
flgx-^tB  with  what  has  already  been  said,  and  will  not  repeat  it 
Shee,  J.  —  The  defendants  have  undertaken  to  insure  the  excess 
-  of     x^i  sk  above  £5000  on  any  insurance  that  may  be  taken  by  the 
plairzi  tiffs'  company  on  goods  in  any  one  ship  from  Calcutta  to  Lon- 
don ^  to  be  shipped  on  or  before  the  30th  of  December,  1860,  on  ships 
of   a.   certain  class  and  to  be  declared.     The  Bed  Gauntlet,  on  which 
goocla  had  been  insured  by  the  plaintififs*  company  for  an  excess 
8l>ove  £5000,  was  one  such  ship ;  so  that  according  to  the  plain 
in^aning  of  the  words  the  risk  would  come  within  the  meaning  of 
tl^^   Contract.     Now,  when  this  particular  policy  was  efifected,  it  was 
^cio  wn  to  both  parties  that  the  Red  Gauntlet  had  been  lost,  but  it 
^^^  not  known  to  either  that  she  was  one  of  the  ships  on  which 
^^"5  'risk  at  all,  much  less  in  excess  of  £5000,  had  been  taken  by 
Njtve  plaititifiTs  company;  and  in  order  to  vitiate  the  policy  there 
must  at  all  events  be  a  knowledge  that  the  particular  risk  insured 
was  lost.     Then  the  ships  are  "  to  be  declared ; "  that  can  hardly 
mean  that  the  underwriters  have  an  option  to  refuse  when  the 
declaration  is  made,  for  they  undertake  to  insure  any  excess 
on  any  ship  *  of  a  particular  class  sailing  before  a  particular  [*  37] 
time ;  and  the  engagement  to  declare  can  only  mean  that 
as  soon  as  an  excess  over  £5000  has  been  taken  by  the  plaintififs' 
company,  they  will  declare  the  name  of  the  ship  to  which  they 
apply  the  defendants'  open  policy,  and  the  policy  must  attach  as 
soon  as  the  risk  taken  is  so  declared.     And  I  do  not  think  the 
defendaiits  could   get  rid   of   their  liability,  even  if  it  had   been 
known  that  that  risk  had  been  lost  at  the  time  the  policy  was 
effected.  Judgment  for  the  plaintiffs. 
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ENQUSH  NOTES. 

The  case  of  Henchman  v.  Offiey  (1794),  2  H.  Bl.  345  «.,  3  E.  R.  413, 
referred  to  in  the  argument  of  Hdrman  v.  Kingston^  arose  out  of  two 
insurances  for  £4000  and  £6000  respectively  made  pursuant  to  advices 
from  India,  on  goods  on  board  any  ship  or  ships  which  should  sail  be- 
tween certain  dates.  Goods  to  the  value  of  j^4889  were  loaded  on 
board  one  ship,  and  to  the  value  of  £4500  on  another  ship,  both  sailing 
within  the  time  limited.  The  former  ship  was  lost,  and  the  latter 
arrived  safe.  Lord  Mansfield  at  the  trial,  and  the  Court  subse- 
quently, held  that  the  insured  was  entitled  to  apply  the  £6000  policy 
to  the  goods  on  board  the  lost  ship,  and  to  recover  the  whole  loss  accord- 
ingly out  of  the  £6000. 

AMERICAN  NOTES. 

The  Harman  case  is  cited  by  Parsons,  Marine  Insurance,  p.  281,  and  the 
Gledstanes  case  is  largely  quoted  from  at  p.  331,  as  one  that  "has  attracted 
much  attention,**  and  will  be  found  interesting  and  instructive,  as  carrying  the 
doctrine  "  further  than  any  other  case,'*  and  as  of  "  convincing  weight." 

In  E.  Career  Co.  v.  Manuf.  Ins,  Co.,  6  Gray  (Mass.),  214,  where  the 
policy  provided  that  "all  sums  placed  at  risk  under  this  policy  are  to  be 
indorsed  thereon,"  the  insured  may  make  such  indorsement  after  loss,  if  he 
was  not  negligent  and  acted  in  good  faith.  Citing  the  Harman  case.  But  in 
Edwards  v.  St.  Louis  Per.  Ins.  Co.^  7  Missouri,  382,  where  the  provision 
was,  "  indorsements  on  this  policy  to  be  the  evidence  of  property  at  the  risk 
of  the  company  under  the  same/*  indorsement  before  loss  was  held  essential, 
distinguishing  the  Harman  case  on  the  ground  of  the  different  phraseology, 
*'  as  might  be  thereafter  declared  and  valued,"  and  relying  on  Worseley  v. 
Wood,  6T.  R.  711. 

An  analogous  case  is  Harlshome  v.  Union  M.  Ins,  Co.,  36  New  York,  172, 
where  it  was  held  that  a  custom,  by  which  an  account  was  kept  of  shipments 
of  cotton  by  a  merchant  in  Appalachicola  on  account  of  specified  corresjx>nd- 
ents,  which  were  entered  "in  a  book  kept  by  such  merchant  and  reported  to 
the  insurer's  agent  monthly,  when  the  premiums  for  the  preceding  month 
were  paid,  was  conclusive  on  the  insurer,  although  the  risk  was  in  fact  ter- 
minated before  it  came  to  the  knowledge  of  the  merchant  or  the  agent. 
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Section  VI.  —  Construction. 
(5)   Suing  and  Labouring  Clauses. 

l^Tcz^,  73.  — KIDSTON  v.  EMPIRE  MARINE  INSURANCE 

COMPANY. 

(c.  P.  1866.    EX.  CH.  1867.) 

RULE. 

'^-^^csDER  the  " suing  and  labouring"  clause  of  a  policy  in 
tb^  Xjaual  form,  the  insured  may  recover  expenses  in  the 
t^ax-x.^  xe  Qf  salvage,  although  he  is  debarred  from  claiming 

^^^       principal   loss  by  reason  of  a  warranty  against  par- 

t^f^xn.^  ar  average. 

Xidston  and  others  v.  Empire*  Harine  Xnaiutuioe  Company. 

^   -^^      I  C.  p.  535-652;  2  C.  P.  357-368  (8.  c  36  L.  J.  C.  P.  156;  16  L.  T.  119; 

15  W.  R.  769). 

Instvranoe,  —  Suing  and  Labouring  Clause*  —  Salvage  Services. 

■**t*^  ship  Sebastopol,  of  whieb  the  plaintiffs  were  owners,  was  chartered  [585] 
fur  3^  ^^ojjige  from  the  Chincha  Islands  to  the  United  Kingdom  with  a  cargo 
of  ^tJiQ^  jio^  at  a  freight  payable  on  arrival  at  the  port  of  discharge.    The  plaintifb 
*- ^^^^-^d  with  the  defendants  a  policy  on  the  charter  freight,  which  contained  the 
^su^l;  ^u[ng  and  labouring  clause  and  the  following  warranty,  —  **  warranted  free 
frorn    j:>articular  average,  also  from  jettison,  unless  the  ship  be  stranded,  sunk,  or 
DorT^i;."    jn  ^jj^  course  of  the  voyage  the  vessel  encountered  a  severe  storm,  and 
P^*-   iri^  liio^  8Q  damaged  by  perils  of  the  sea  as  to  be  not  worth  repairing,  and 
^         ^^'^aiB  accordingly  sold.     The  plain tiflb  gave  no  notice  of  abandonment,  but 
^U^nno  having  been' landed  and  warehoused  at  Rio,  the  master  procured 
*^     tri^j  vessel,  the  Caprice,  to  carry  it  on  to  Bristol,  for  an  agreed  freight  of 
**  7   Jig,  lOd.y  which  the  plaintiffs  paid,  receiving  from  the  owners  of  the 
^c>  til e  full  charter  freight-    The  master  also  incurred  an  expense  of  about 
^    In  landing,  warehousing,  and  reloading  the  guano  at  Ria 
Z^^^^^f  that  the  plaintiffs  were  entitled  to  recover  from  the  defendants,  under 
_  ^  filing  and  labouring  clause,  the  expenses  so  incurred  and  the  freight  of  the 
***"*<%,  niilwithstanding  there  had  been  no  abandonment. 
^i^dt  also,  that    evidence  was    admissible    to    show    that,   by  the  usage 
*'^^V^'?^  ijnderwriters,  the  term  **  particular  average''  does  not  include  expenses 
^^^^  arc  necessarily  incurred  in  order  to  save  the  subject-matter  of  in- 
%tttuiic-e  from  a  loss  for  which  the  insurers  would  have  been  liable,  and    [  586] 
Vn&l  tbeie  are  usually  allowed  under  the  name  of  **  particular  charges." 
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Hdd,  also,  that,  the  occasion  upon  which  these  particular  charges  were  in- 
curred being  such  as  to  be  within  the  suing  and  labouring  clause,  the  application 
of  that  clause  was  not  excluded  by  the  warranty  against  particular  average. 


This  was  an  action  to  recover  £1145  3s.  6d.  upon  a  policy  of 
insurance  efifected  in  the  sum  of  £2000  by  the  plaintiffs,  with  the 
Empire  Marine  Insurance  Company,  on  charter  freight,  valued  at 
£5000. 

The  declaration  contained  a  count  on  the  policy,  and  the  com- 
mon money  counts.  The  only  material  claims  in  the  declaration 
were :  first,  a  claim  of  the  £2000  insured,  on  the  ground  of  the 
total  loss  of  the  charter  freight;  secondly,  a  claim,  under  the 
suing  and  labouring  clause  of  the  policy,  for  the  charges  and  ex- 
penses incurred  by  the  plaintiffs  by  reason  of  the  plaintiffs,  their 
factors,  servants,  and  assigns,  suing,  labouring,  and  travelling  in 
and  about  the  defence,  safeguard,  and  recovery  of  the  subject- 
matter  of  the  insurance ;  thirdly,  a  claim  for  money  paid  to  the 
defendants*  use. 

The  defendants  pleaded  to  the  first  claim  that  the  ship  was 
not  stranded,  sunk,  or  burnt,  and  that  the  loss  was  a  particular 
average  loss ;  to  the  second  claim :  first,  that  the  charges  and  ex- 
penses so  incurred  as  aforesaid  constituted  and  were  only  particu- 
lar average  losses,  from  which  the  subject-matter  of  the  insurance 
was  warranted  free ;  secondly,  that  a  loss  or  misfortune  did  not 
arise  within  the  true  intent  and  meaning  of  the  policy ;  thirdly, 
that  there  was  no  suing,  labouring,  or  travelling  in  and  about  the 
defence,  safeguard,  and  recovery  of  the  subject-matter  of  the  insur- 
ance, within  the  true  intent  and  meaning  of  the  policy.  To  the 
common  counts,  never  indebted. 

The  plaintiffs  joined  issue  on  the  several  pleas,  and  also  de- 
murred to  the  plea  which  set  up  that  the  charges  were  particular 
average  losses. 

The  cause  was  tried  before  Erle,  Ch.  J.,  at  the  London  sittings 
after  Michaelmas  Term  last,  when  it  appeared  that  the  plaintiffs, 
shipowners  at  Glasgow,  were  owners  of  the  ship  Sebastopol ;  and 
the  defendants  were  an  insurance  company  carrying  on  business  at 

Liverpool. 
[*  537]      *  On  the  16th  of  March,  1863,  the  plaintiffs  chartered 
the  Sebastopol  to  Messrs.  Thomson  &  Co.,  by  a  charter- 
party,  according  to  the  provisions  of  which  the  ship  was  to  proceed 
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^  th^  Cbiuclia  Islands,  there  to  load  a  cargo  of  guano,  and  thence 
^  I>i"t:>ceed  therewith  to  the  Unit-ed  KiDgdom,  for  the  stipulated 
fr^i,^I>.t  of  75s.  sterling  in  full  per  too  of  20  cwt  net  %Teight  of 
g^^^^x.:^  ^z^  at  the  Queen's  beam;  such  freight  to  be  paid  as  follows: 
^^-2;.,  -^ElOOO  in  cash  on  arrival  at  port  of  discharge,  three  months' 
in.ti3  -Mr^^^  ^l  at  the  rate  of  5  per  cent  being  deducted^  and  the  balance 
tax^t,^^  — ^cight  hours  after  the  true  and  right  delivery  of  the  whole 

^^ir*.  the  18th  of  August,  1863,  the  plaintiffs  effected  with  the 
d&i^xz*^  ^ants  the  policy  in  question,  being  a  policy  of  insurance  in 
trk^  ^  ^^jj^  Qf  £2000,  by  the  Sebastvpol,  on  cliarter  freight  valued  at 
^^^CI><3j  warranted  free  from  particular  average,  also  from  jettison, 
U^^X^  s^^s  the  ship  were  stranded,  sunk^  or  burnt;  the  voyage  insured 
^^  t^n^  e  said  policy  covering  the  aforesaid  chartered  voyage  to  the 
O^^t  xrm.  <:2ha  Islands  and  thence  to  the  United  Xingdom.  The  policy 
^^^^^      «z:;ontained  the  usual  suing  and  labouring  clause. 

^-^^l>.c  Sehiistopol  sailed  for  the  Chincha  Islands,  and  there  loaded 

^  *^-^^:-go  of  guano,  with  whicli  she  sailed  for  Cork;  but,  in   the 

coix:r-^^  of  the  voyage,  she  was  conipellod  by  stress  of  weather  to  put 

*^^*^      ^io  Janeiro,  wliere  she  arrived  on  the  7th  of  Ftibruary,  1864, 

^^  Mrm.  her  arrival  at  liio,  the  cargo  of  guano  was  discharged  and 

^'^X^^srly  stored  and  warehoused  ;  and  on  being  surveyed,  she  was 

^"^^^  ^J  to  have  been  so  damaged  by  tlie  perils  uf  the  seas  as  not  to 

^^^^  -^^rth  repairing.     She  was  therefore  sold  by  the  mastur  at  liio 

^    ^^^TTfte  31st  of  March,  IS  64 ;  the  sale  being  in  all  respects  proper 

*^      ^*:iecessary,  and  the  ship  herself  being  then  a  total  loss. 

^^  ^*^^*  the  12  th  of  Mart!h,  1804,  the  master  of  the  Sehastopol  char- 

^""^^^^^   the  ship   Caprice,  at  a  freight  of  37s.  M.  per  ton,  for  the 

:L  ^^E^^  ^^m  of  briugiug  the  cargo  of  guano  from  Kio  to  the  United 

"*^^^^^dom,  and  delivering  It  to  its  ownyrg.     Tlie  charter-party  was 

'^  ^^  at  Rio,  and  purported  to  be  made  between  E.  S.  Harkey, 

^^^rof  the  CttpricCj  and  Duncan  Taylor  (on  belialf  of  owners), 

^^=-^1  of  the  Sebastopvl,  and  was  signed  E.  S.  Harkey  and 

^^-  ^z:an  *  Taylor,     The  cargo  was  accordingly  taken  from  [*  538] 

^^^^'arehouses  where  it  had  been  stored  and  warehoused 

^^^'^— 10,  and  loaded  on  board  the  Oa price,  and  conveytj'd  by  that 

*^       to  Bristol,  and  there  duly  delivered  tu  Messrs.  Thomson  &  Co*. 

^_  owners  of  the  cargo.     The  plaintiffs  paid  to  the  owners  of  the 

^    -F^^^^Ve  £2467  ll.*5.  lOf/.,  which  was  the  agreed  freii^^ht  payable  to 

^  ^t*  vessel  for  carrying  the  cargo  from  Kio  to  i*nstuL 


250  INSURANCE. 


Ho.  78.  — Kiditon  T.  Empin  lUrixie  Ini.  Go.,  L.  B.  1  C.  P.  6M,  689. 

Messrs.  Thomson  &  Co.,  on  delivery  of  the  cargo,  paid  the  char- 
ter freight  of  £5000  in  full  to  the  plaintiflFs,  who  did  not  pay  the 
same  or  any  part  thereof  to  the  defendants. 

The  plaintiffs  did  not  give  any  notice  of  abandonment  to  the 
defendants. 

The  expenses  incurred  at  Bio  in  discharging,  warehousing,  and 
transshipping  the  goods,  tc^ther  with  the  freight  payable  to  tlie 
Caprice^  amounted  to  about  £3000. 

For  the  plaintiffs  it  was  contended  that  they  were  entitled  to 
recover  from  the  underwriters  the  expenses  incurred  in  conveying 
the  guano  to  the  Caprice  from  the  warehouses  at  Hio,  which  were 
less  than  £100,  and  also  the  sum  of  £2467  11«.  lOd,,  paid  by  the 
plaintiffs  to  the  owners  of  the  Caprice  for  carrying  the  cargo  from 
Rio  to  the  United  Kingdom. 

For  the  defendants  it  was  contended  that  they  were  not  liable 
on  the  policy  to  repay  to  the  plaintiffs  any  part  of  the  said  ex- 
penses, nor  any  part  of  the  £2467  11«.  lOrf. 

At  the  trial  several  average-adjusters  and  other  witnesses  were 
called  to  prove  the  meaning  of  the  term  "  particular  average  "  in 
the  business  of  marine  insurance ;  and  the  jury  found  that,  up  to 
the  time  of  the  policy  in  question,  there  had  been  in  the  business 
of  marine  insurance  a  well-known  and  definite  meaning  affixed  by 
long  usage  between  the  assured  and  the  underwriter  to  the  term 
**  particular  average,"  as  contradistinguished  from  the  term  *'  par- 
ticular charges,"  in  the  manner  described  by  the  witnesses,  viz. 
that  "  particular  average  "  denotes  actual  damage  done  to  or  loss  of 
part  of  the  subject-matter  of  insurance,  but  that  it  does  not  include 
any  expenses  or  charges  incurred  in  recovering  or  preserving  the 
subject-matter  of  insurance ;  and  that  expenses  incurred  in  ware- 
housing and  forwarding  goods  are  not  "particular  average,"  but 

are  termed  "  particular  charges." 
[*  539]       Upon  this  finding  of  the  jury  a  verdict  was  entered  for 
the  plaintiffs,  leave  being  reserved  to  the  defendants   to 
move  to  enter  a  verdict  for  them,  or  a  nonsuit. 

Mellish,  Q.  C,  in  Hilary  Term  last,  obtained  a  rule  pursuant  to 
the  leave  reserved,  on  the  grounds,  first,  that  the  charges  in 
question  were  not  within  the  clause  in  the  policy  respecting  suing 
and  labouring,  and  that  no  other  part  of  the  policy  was  applicable 
to  the  case ;  secondly,  that  the  custom  alleged  was  a  universal 
custom,  and  not  a  custom   of    any  particular  place  or   trade; 
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■"^z31y,  that  there  was  no  evidence  that  the  alleged  custom  pre- 

.  in  Liverpool  at  the  time  the  policy  was  made. 

.  ^  James,  Q.  C,  and  Sir  G.  Honyman,  showed  cause,  and  con- 

>^d  that  the  plaintiffs  were  entitled  to  recover  on  three  grounds : 

:»    that  the  loss  was  not  a  particular  average  loss,  but  a  total 

^ith  benefit  of  salvage ;  secondly,  that  they  were  entitled  to 

"vrer  under  the  suing  and  labouring  clause,  without  interfering 

the  rule  laid  down  in  The  Great  Indian  Peninsular  Railway 

•  ^^mny  y.  Saunders,  1  B.  &  S.  41,  30  L  J.  Q.  B.  218 ;  in  error, 

^-       &  S.  266,  31  L.  J.  Q.  B.  206 ;  aud  Booth  v.  Gair,  15  C.  B.  (N.  S.) 

-  ;».     33  L.  J.  C.  P.  99,  the  money  having  been  paid  in  order  to  avert 

^^^s  which  would  otherwise  have  fallen  upon  the  underwriters; 

t^^iily,  that  the  evidence  of  usage  was  legitimately  introduced  for 

I^iurpose  of  showing  that  "  particular  average  "  has  a  well-known 

■^'■nM.ite  meaning  as  contradistinguished  from  "particular  charges.'* 

^  ^^  cited  the  following  authorities :  Stewart  v.  Steele,  5  Scott  N. 

^  27 ;  Mount  v.  Harrison,  4  Bing.  388  (29  R  R.  580) ;  Farn- 

"-^Jh  V.  Hyde,  18  C.  B.  (N.  S.)  835,  34  L.  J.  C.  P.  207 ;  Sliipton  v. 

^-^-nton,  9  A.  &  E.  314 ;  De  Cuadra  v.  Swann,  16  C.  B.  (N.  S.)  772 ; 

^^^^^rhoom  v.  Chapman,  13  M.  &  W.  230 ;  Clayton  v.  Gregson,  5  A. 

Sl^   302 ;  Gorrisson  v.  Perrin,  2  C.  B.  (N.  S.)  681,  27  L.  J.  C.  P.  29 ; 

■-ilips  on  Insurance,  vol.  iL  s.  1743;  Arnouldon  Insurance,  3rd 

t*y  Maclachlan,  vol.  ii.  p.  739,  n.;  and  Taylor  on  Evidence,  4th 

1059, 1060, 1062,  1063. 

ellish,  Q.  C,  and  Cohen,  in  support  of  the  rule,  con- 

^«d  that  *  there  was  no  total  loss  of  the  freight,  either  [*  540] 

«1  or  constructive,  the  goods  being  capable  of  being 

Led  to  their  destination  and  earning  freight;  that  upon   this 

of  policy  the  suing  and  labouring  clause  has  no  application 

r*"  '^-'^^^  ^s  there  has  been  an  abandonment  and  the  expenses  have  been 

^"-^-^red  in  order  to  avert  a  total  loss;  that  the  loss  here  being 

^  ^—  ^al,  the  expenses  incurred  constituted  "  particular  average " 

^^^^  3  and  therefore  were  within  the  warranty ;  and  that  no  usage 

^-^^  -•-'^  be  set  up  which  contradicted  the  written  policy.     They  cited 

^  ^^^^>iae/  V.  Gillespy,  2  C.  B.  (N.  S.)  627,  26  L.  J.  C.  P.  306  ;  Philpott 

^'  ^J^-^ann,  11  C.  B.  (N.  S.)  270,  30  L.  J.  C.  P.  358  ;  Hall  v.  Janson, 

^  ^^^    &  B.  500,  24  L.  J.  Q.  B.  97 ;   The  Great  Indian  Peninsular  Rail- 


'^^^S^    Company  v.  Saunders,  1  B.  &  S.  41,  30  L.  J.  Q.  B.  218;  in 
^'^^x,  2  B.  &  S.  266,  31  L.  J.  Q.  B.  206;  Booth  v.  Gair,  15  C.  B. 
^*^-  S.)  291,  33  L.  J.  C.  P.  99 ;  Eraerigon,  Traits  des  Assurances,  ch 
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12,  8.  39;  cL  17,  s.  7;  Benecke's  Principles  of  Indemnity,  pp.  165, 
166 ;  Code  de  Commerce,  Liv.  ii  tit.  11,  art.  403 ;  Arnould  on  Insur- 
ance, 3rd  ed.  by  Maclachlan,  voL  ii  p.  824 ;  Phillips  on  Insurance, 
ss.  1422, 1632.  Our.  adv.  vult} 

The  judgment  of  the  Court  (Erle,  Ch.  J.,  Willes,  Keating,  and 
Montague  Smith,  JJ.)  was  delivered  by 

Willes,  J. —  This  was  an  action  upon  a  policy  of  insurance  for 
£2000  from  South  America  to  the  United  Kingdom.  The  vessel 
procured  a  charter  from  the  Chincha  Islands  to  the  United  King- 
dom, loaded  a  cargo  of  guano  there,  and  on  going  round  Cape  Horn 
suffered  damage  so  serious  that  she  had  to  put  into  Bio,  where  she 
was  abandoned,  andj  it  must  be  taken  for  the  purposes  of  this  case, 
was  totally  lost.  The  cargo,  however,  was  transshipped  into  another 
vessel  and  sent  home,  and  the  chartered  freight,  or  an  amount 
equivalent  to  the  chartered  freight,  according  to  the  construction 
to  be  put  on  the  matter,  exceeded  the  expense  of  transshipment, 
and  the  freight  from  Bio  to  Liverpool  was  received  by  the 
[*541]  assured.  *The  action  was  brought  by  the  assured  to 
recover  the  expenses  of  transshipment  and  forwarding. 

At  the  trial,  evidence  was  given  to  show  that  the  warranty  in  the 
policy  on  which  the  question  turned  was  not  considered  applicable 
to  the  circumstances.  The  warranty  was  "free  from  particular 
average ;  also  from  jettison,  unless  the  ship  be  stranded,  sunk,  or 
burnt,"  neither  of  which  happened. 

The  evidence  given  was  for  the  purpose  of  showing  that  the 
charges  of  transshipping  and  forwarding  had  been  considered  to  be 
what  was  called  technically  "  particular  charges,"  and  not  particular 
average  so  as  to  be  within  the  warranty.  The  verdict  passed  for  the 
plaintiffs,  affirming  the  existence  of  the  usage  at  the  time  when  the 
policy  was  made,  subject  to  leave  reserved  to  the  defendants  to 
move  to  enter  a  verdict,  which  they  accordingly  did ;  and  that  rule 
was  discussed  last  term  before  the  Chief  Justice  and  my  Brothers 
Keating,  Montague  Smith,  and  myself,  when  we  took  time  to  con- 
sider. At  the  sittings  after  term  we  discharged  the  rule,  not  stating 
our  reasons,  but  promising  to  do  so  during  this  term;  and  that 
promise  I  am  now  about  to  fulfil. 

Many  points  were  made  upon  the  argument  of  this  rule ;  upon 
one  of  which  only  is  it  necessary  to  pronounce  an  opinion.  That 
1  The  argament  of  the  demurrer  was  by  arrangement  taken  with  the  role. 
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turned  upon  the  construction  of  the  suing  and  labouring  clause 
in  the  policy ;  and  it  may  be  considered  under  the  following  heads : 
first,  whether  the  expenses  incurred  were  of  a  character  to  be 
within  the  clause;  secondly,  whether  the  occasion  upon  which 
they  were  incurred  was  such  as  to  be  within  it ;  thirdly,  whether, 
if  it  was  such,  the  application  of  the  clause  is  excluded  by  the  war- 
ranty against  particular  average. 

As  to  the  first  question,  it  was  hardly  disputed  that  the  expenses 
incurred  were  of  a  character  to  be  within  the  clause.  Without 
incurring  them,  the  subject-matter  of  the  insurance  never  would 
have  had  any  complete  existence.  They  were  incurred  in  order  to 
earn  it ;  and  they  represented  so  much  labour  beyond  and  besides 
the  ordinary  labour  of  the  voyage,  rendered  necessary  for  the  sal- 
vation of  the  subject-matter  of  insurance,  by  reason  of  a  damage 
and  loss  within  the  scope  of  the  policy,  the  immediate  effect  of 
which  was  that  the  subject-matter  insured  would  also  be  lost,  or 
rather  would  never  come  into  existence,  unless  such  labour 
was  *  bestowed.  As  the  goods  lay  at  Eio,  no  part  of  the  [*  542] 
chartered  freight  had  accrued  due,  and  no  freight  even  pro 
raid  Uineris  could  have  been  claimed  by  the  shipowner.  His  only 
right  in  respect  of  the  charter  freight  was  to  detain  the  goods  for  a 
reasonable  time  in  order  to  send  them  on  in  another  vessel  to  their 
destination,  and  there  claim  an  amount  equal  to  that  of  the  charter 
freight.  In  order  to  do  so,  labour  must  be  used  and  expense  in- 
curred. It  can  make  no  difference  whether  the  shipowner  happen 
to  have  at  the  port  of  distress  a  vessel  of  his  own  which  he  can 
employ  in  this  service,  in  which  case  the  labour  of  forwarding 
would  be  strictly  that  of  himself  or  his  servants,  or  whether  he 
forwards  in  the  vessel  of  another  shipowner,  paying  for  his  labour 
and  that  of  his  servants.  Nor  can  it  make  any  difference,  in  the 
application  of  the  clause,  whether,  as  here,  the  goods  are  in  a  port 
of  large  resort,  or  where  by  reason  of  the  rate  of  freight  a  forward- 
ing vessel  is  easily  procured,  or  whether  the  vessel  becomes  a  wreck 
in  an  out-of-the-way  place,  and  by  unusual  enterprise  and  skill  the 
master  is  enabled  to  communicate  with  a  vessel  either  of  his  owner 
or  of  some  other  person  by  which  he  forwards  the  cargo  to  its  des- 
tination. The  amount  of  labour  is  different  in  degree  in  the  two 
cases ;  but  in  each  it  is  a  consequence  of  a  peril  insured  against :  it 
is  incurred  in  preventing  the  destruction  or  nonentity  of  the  subject- 
matter  for  which  in  the  event  of  its  loss  the  underwriters  must  be 
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answerable.  There  is  in  each  case  a  loss  or  misfortune  threatening 
the  safety  of  the  subject-matter  of  the  insurance,  and  by  the  opera- 
tion of  which,  unless  averted  by  labour,  that  subject-matter  will  be 
imperilled  and  the  underwriters  may  become  liable. 

As  to  the  second  head,  —  whether  the  occasion  upon  which  the 
expenses  were  incurred  was  such  as  to  be  within  the  suing  and 
labouring  clause,  —  this  depends  upon  the  true  answer  to  the  ques- 
tion so  thoroughly  discussed  in  the  course  of  the  argument ;  viz., 
whether  the  clause  ought  to  be  limited  in  construction  to  a  case 
where  the  assured  abandons,  or  may  perchance  abandon,  so  that  the 
expense  incurred  is  not  only  in  respect  of  a  subject-matter  in  which 
the  underwriters  are  interested,  but  upon  property  which,  by  the 
abandonment,  actually  becomes,  or  may  become,  theirs ;  or  whether 

it  extends  to  every  case  in  which  the  subject  of  insurance 
[•  543]  is  exposed  *  to  loss  or  damage  for  the  consequences   of 

which  the  underwriters  would  be  answerable,  and  in  ward- 
ing off  which  labour  is  expended.  In  the  former  construction  the 
clause  is  inapplicable  to  the  present  case ;  in  the  latter  it  is  appli- 
cable, and  the  assured  is  entitled  to  contribution. 

The  question  manifestly  depends  upon  the  construction  of  the 
language  of  the  clause ;  and,  quite  apart  from  the  proved  usage, 
we  think  the  latter  is  the  true  construction.  The  words  of  the 
ordinary  suing  and  labouring  clause  (to  which  in  this  policy  is 
superadded  an  express  provision  as  to  abandonment,  upon  which 
we  need  only  say  in  passing  that  it  does  not  alter  the  question  in 
favour  of  the  underwriters)  are  used  in  the  same  form  as  must 
have  been  in  common  use  before  1783,  when  Emerigon  published 
his  great  work  on  insurance,  in  which,  amongst  the  various  forms 
of  the  clause  used  at  different  ports,  that  of  the  London  policy 
then  used  is  given.  Emerigon,  by  Boulay-Paty,  vol.  ii.  p.  239. 
The  words  are  quite  general,  and  ought  to  be  so  construed  unless 
some  good  reason  is  given  for  restraining  them,  —  that,  "  in  case 
of  any  loss  or  misfortune,  it  shall  be  lawful  *'  to  "  sue,  labour,  and 
travel  for,  in,  and  about  the  defence,  safeguard,  and  recovery  of  the 
subject-matter,"  "  without  prejudice  to  this  insurance  "  (not  aban- 
donment, as  in  the  French  Ordonnance  hereafter  cited),  "the 
charges  whereof  the  said  company  will  bear,"  "  in  proportion  to 
the  sum  hereby  insured  "  (not  the  amount  saved,  as  in  the  French 
Ordonnance).  Up  to  this  point,  there  is  not  a  word  about  aban- 
donment ;  and  this  is  the  whole  of  the  usual  clause.    The  mean- 
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^S  is    obvious,  that  if*  an  occasion  should  occur  in  which  by  reason 

of  a.  i>^Til  insured  against  unusual  labour  and  expense  are  rendered 

necessary  to  prevent  a  loss  for  which  the  underwriters  would  be 

answ^x^ble,  and  such  labour  and  expense  is  incurred  accordingly, 

the   n^ii  derwriters  will  contribute,  not  as  part  of  the  sum  insured  in 

case   c>f  loss  or  damage,  because  it  may  be  that  a  loss  or  damage  for 

wli  iolzx    they  would  be  liable  is  averted  by  the  labour  bestowed,  but 

as   3.   Ciciintribution  on  their  part  as  persons  who  have  avoided  detri- 

^^^'^^t;    ty  the  rasult  in  proportion  to  what  they  would  have  had  to 

P^y    i:E    such  detriment  had  come  to  a  head  for  want  of  timely  care. 

Talc^^    ior  instance,  the  case  of  a  policy  on  goods  warranted  free  of 

^^^^^^'^-Se  under  5  per  cent,  and  the  goods  are  wetted  in  a 

stox-ixx   ^hich  *  drives  the  ship  into  a  port  of  distress,  where  [*  544] 

"3^    ^xrying  at  an  expense  less  than  5  per  cent  the  goods 

^^Stkti    be  saved  or  damaged  under  5  per  cent,  whilst,  if  not  dried, 

ttt^y-    ^^rould  decay  and  become  damaged  over  5  per  cent,  though 

^^-^-^ti'ixiig  in  specie,  so  that  freight  would  be  payable.     In  this  case 

tix^x'^    is  no  abandonment,  and  may  be  no  prospect  of  one ;  and  yet 

1^   X3    tiVie  duty  of  the  master  to  use  all  reasonable  means  to  preserve 

^     Soods,  and  obviously  for  the  interest  of  the  underwriters  to 

®^^^^ixage  him  in  the  performance  of  that  duty  by  contributing  to 

^   ^^scpense  incurred.     Not  only  the  generality  of  the  words,  but 

^^     t;lie  subject-matter  to  which  they  relate,  therefore,  point  to 

.     ^   ^-I>plication  of  the  clause  to  all  cases  in  which  the  underwriter 

^^A^^d  from  liability  to  loss,  whether  partial  or  total,  and  whether 

^^^sindonment  does  or  may  possibly  take  place  or  not. 

p         *^^re  remains  to  be  considered,  thirdly,  whether  the  application 

^^^   ^^  suing  and  labouring  clause  is  excluded  in  this  particular 

f        ^       \yy  the  warranty  against  particular   average,  —  "  warranted 


^    ^     ^X'om  particular  average,  also  from  jettison,  unless  the  ship  be 


^^^^^  -^^c3ed,  sunk,  or  burnt."     And  this  depends  upon  whether  the 


^^^"*^ssion  "particular  average"  in   this  context,  and  construed, 

^^  ^^^^ing  to  the  golden  rule,  by  what  goes  before  and  follows  in 

,  ,         X^olicy,  includes  expenses  which  fall  within  the  suing  and 

.    ^"^^^Ting  clause,  so  that  in  effect  the  suing  and  labouring  clause 

,^^^X^unged  by  the  warranty. 

*^  is  is  a  question  the  answer  to  which  involves  most  important 
^^^quences,  because,  if  the  warranty  against  particular  average, 
^>  "tc*  use  a  more  accurate  expression  with  the  same  meaning,  the 
"W^Tr^^uljy  against  total  loss  only,  excludes  the  operation  of  the 
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suing  and  labouring  clause  even  where  an  impending  total  loss  is 
averted  by  extraordinary  exertion  and  expense,  it  must  be  because 
the  word  "average"  has  some  fixed  and  definite  meaning  so  rigid 
and  inelastic  that  it  cannot  be  modified  or  limited  so  as  to  apply 
to  loss  of  or  damage  to  the  thing  insured  (the  sense  in  which  it  has 
been  hitherto  understood  by  average-staters) ;  but  that  it  must 
needs  also  include  contribution  to  any  labour  incurred  in  the  de- 
fence and  safeguard  of  the  thing  insured,  so  that  even  an  express 
clause  left  standing  in  the  policy  with  reference  to  such  labour 

(the  suing  and  labouring  clause)  must  be  rejected  as  incon- 
[*  545]  sistent  *  with  the  warranty.     If  this  be  so,  it  must  equally 

be  true  of  all  memorandum  goods  which  are  warranted 
free  from  average  under  a  certain  percentage ;  and  the  operation 
of  this  would  be  so  general,  if  not  universal,  that  the  suing  and 
labouring  clause  would  be  confined  to  the  cases  excepted  in  the 
memorandum  alone.  Two  results  would  follow,  both  novel  in 
practice,  and  one  at  least  very  remarkable. 

The  first  would  be  unfavourable  to  the  underwriters  in  a  novel 
way,  because  the  memorandum  was  framed  to  protect  the  under- 
writers from  frivolous  demands  in  respect  of  small  losses  which 
are  most  likely  to  have  arisen  from  natural  deterioration  or  wear 
and  tear.  The  exception  of  stranding  tends  to  show  that  this  was 
the  scope  of  the  memorandum ;  for  it  is  the  exception  of  such  a 
loss  as  makes  it  probable  that  the  deterioration  of  the  goods, 
though  under  the  given  percentage,  was  nevertheless  not  to  be  at- 
tributed to  the  perishable  nature  of  the  goods  themselves.  Accord- 
ingly, the  rule  has  been  to  pay  for  damage  to  memorandum  articles 
only  where  it  exceeded  the  specified  percentage,  and  not  to  allow 
this  percentage  to  be  eked  out  by  expenses  falling  within  the  suing 
and  labouring  clause.  Thus,  in  the  case  already  put,  of  goods 
wetted  by  a  storm,  the  amount  of  expenses  reasonably  incurred  in 
preserving  the  goods  is,  according  to  the  present  practice,  contrib- 
uted to  under  the  suing  and  labouring  clause,  however  small 
in  the  result  be  the  loss  or  damage  to  the  goods ;  and  the  loss 
of  or  damage  to  the  goods  is  paid  if  it  amount  to  the  stipulated 
percentage,  but  not  otherwise  ;  and  the  amount  of  expenses  is  not 
added  in  order  to  make  up  that  percentage.  Thus,  if  the  agreed 
percentage  be  5  per  cent,  and  the  expenses  amount  to  2  per  cent, 
and  the  loss  or  damage  to  3  per  cent,  only  the  expenses  are  paid, 
and  not  the  average.    But  if  we  hold  that  the  warranty  excludes 


H.G^  ^V^OL-XIV.]    SECT.  VI.    CONSTRUCTION.    (5)  SUING,  ETC.  CLAUSES.    257 


V«.  78.  — Xiaitoft  y.  Smpin  lUrixM  Ins.  Go.,  L.  B.  1  C.  P.  546,  546. 

the  £i.j)plication  of  the  suing  and  labouring  clanse,  the  whole  must 
be  i>^d,  and  the  underwriters  will  be  exposed  to  the  very  in- 
con-v-^nience  which  the  memorandum  has  been  supposed  to 
obvio^te. 

^Jp>on  the  other  hand,  if  the  expenses  should  be  less  than  the 
P^^o^ntage,  and  a  loss  is  thereby  prevented  either  altogether  or  to 
an  o  :3ctent  less  than  the  percentage,  as  if,  in  the  case  put,  the  ex- 
perxs^a  were  3  per  cent  and  the  damage  only  1  per  cent,  according 
to  th  ^  present  practice  the  underwriters  would  pay  the  ex- 
peiis^s;  *  but  if  we  decide  for  the  present  defendants,  the  [*  546] 
uttci^;j^ritepg^  though  saved  from  loss,  would  be  altogether 
exeixa.  j)t  from  contribution. 

-*^'^    our  view,  however,  we  are  not  compelled  to  adopt  so  incon- 

verxi^Tit  and  unpractical  a  conclusion.     The  word  "average,"  so 

far    f  x-cm  being  a  term  of  art  (except  in  so  far  as  according  to  the 

®^^^^iice  usage  may  have  limited  its  meaning  to  loss  or  damage  to 

ths   ^oods  themselves),  or  a  word  with  a  rigid  or  unchanging  signifi- 

^^ioxi  necessarily  including  expenses  in  the  defence  or  safeguard 

^^    "tXxc  subject-matter  insured,  is  a  word  used  in  a  great  variety  of 

P^^^.^es  as  applicable  to  different  subjects-matter,  and  not  with  any 

fix^d    or  settled  application.    It  would  be  tedious  to  go  through  the 

vairxovis  uses  to  which  it  is  applied ;  and  we  need  not  do  more  than 

^^^^     to  the  instances  cited  in  argument,  and  more  especially  to 

tQ^  "v^ery  learned  note  of  Mr.  Maclachlan  in  Arnould  on  Insurance 

v^^^    cd.,  vol.  ii.  p.  739).     Amongst  the  various  uses  to  which  the 

wox"^   has  been  applied,  no  doubt,  that  of  *'  small  expenses  "  is  one, 

^*  ^^    the  usual  clause  in  a  charter-party.     So,  in  the  case  of  insur- 

anc^     itgelf^  expenses  must  often  be  taken  into  account  in  deter- 

'"^^^^irig  whether  there  has  been  a  loss  or  not,  but  only  because  a 

*^S  is  lost  in  insurance  law  which  cannot  be  got  back  except  at 

^Xipense  equal  to  its  value  when  recovered. 

-^^l^e  question  here,  however,  is  not  as  to  the  extension  of  which 

^    t:^rm  "average  "  is  capable,  but  of  the  sense  in  which  it  ought 

*^^  understood  in  the  particular  context  with  which  it  is  to  be 

^^^^ciled,  and  if  possible  read  so  that  effect  may  be  given  to  every 

P^^Arision  in  the  instrument     Nor  is  it  to  be  forgotten  that  the 

ft^^txg  and  labouring  clause,  which  for  the  reasons  already  given 

^V^cially  provides  for  this  case,  has  been  allowed  to  remain  a  part 

o*   tile  policy ;  and  that  a  special  provision  as  to  a  particular  sub- 

TP'^^^tnatter  is  to  be  preferred  to  general  language,  which  might 

VOL.  XIV. — 17 


258  INSURANCE. 


Ho.  1Z,  —  Kidston  y.  Empin  XariiM  Iiii.  Co.,  L.  ft.  1  C.  P.  MB,  M7. 

have  governed  in  the  absence  of  such  special  provision.     Gene- 
ralia  specialibtbs  non  derogant      Specialia  generalihus  derogant. 

In  our  opinion,  quite  apart  from  usage,  the  true  construction  of  the 
policy,  as  reconciling  and  giving  effect  to  all  its  provisions,  is,  that 
the  warranty  against  particular  average,  does  no  more  than  limit 
the  insurance  to  total  loss  of  the  freight  by  the  perils  in- 
[*  547]  sured  *  against,  without  reference  to  extraordinary  labour 
or  expense  which  may  be  incurred  by  the  assured  in  pre- 
serving the  freight  from  loss,  or  rather  from  never  becoming  due, 
by  reason  of  the  operation  of  perils  insured  against ;  and  that  the 
latter  expenses  are  specially  provided  for  by  the  suing  and  labour- 
ing clause,  and  may  be  recovered  thereunder. 

Much  reliance  was  placed,  for  the  defendants,  upon  two  recent 
decisions  which  are  said  to  have  determined  that  there  could  be 
no  liability  under  the  suing  and  labouring  clause  where  there  was 
none  under  the  policy:  The  Great  Indian  PenimtUar  Railway 
Company  v.  Saunders,  1  B.  &  S.  41,  30  L.  J.  Q.  B.  218 ;  in  error,  2 
B.  &  S.  266,  31  L.  J.  Q.  B.  206 ;  and  Booth  v.  Gair,  15  C.  B.  (N.  S.) 
291,  33  L.  J.  C.  P.  99,  —  the  first  of  which  cases  was  decided  before 
and  the  other  after  the  date  of  the  present  policy. 

Before  these  decisions,  the  liability  of  the  underwriters  appears 
to  have  been  universally  admitted  and  acted  upon  even  in  the  cases 
where  the  expenses  were  incurred  to  forward  goods  existing  in 
specie  at  the  port  of  distress,  and  warranted  free  from  particular 
average,  so  that  no  liability  could  accrue  to  the  underwriters  by 
their  not  being  forwarded. 

Probably  the  underwriters,  up  to  the  time  of  the  first  of  these 
decisions,  thought  it  so  important  to  encourage  honest  efforts  to 
preserve  and  forward  the  cargo,  or  otherwise  to  preserve  the 
subject-matter  of  insurance,  that  they  preferred  paying  in  all 
unsuspicious  cases,  without  nice  inquiries  as  to  whether  the  ex- 
penses had  in  the  particular  instance  averted  liability.  In  so 
doing,  they  not  only  acted  with  liberality,  but  no  doubt  also  best 
studied  their  own  interests ;  and,  whilst  they  calculated  the  pre- 
mium so  as  to  include  a  remuneration  for  the  extra  liability  which 
they  were  satisfied  to  bear,  they  probably  at  the  same  time  found 
that  the  encouragement  to  fair  dealing  thereby  afforded  was  their 
best  security  against  the  more  serious  losses  that  might  arise  from 
neglect  of  precautions  of  which  the  expense  was  thrown  upon  the 
assured. 
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Xhis  practice,  however,  could  not  prevail  to  alter  or  enlarge  the 
applieation  of  the  suing  and  labouring  clause;  because,  though 
usage  may  impose  a  meaning  upon  a  word  such  as  "  average," 
it  *  oajinot  alter  the  rules  of  construction :  and,  in  the  cases  [*  548] 
refenred  to,  the  decision  and  the  sole  decision  was,  that 
freiglxt  and  other  expenses  of  forwarding  from  a  port  of  distress  to 
the  port  of  destination  goods  warranted  free  of  particular  average, 
undex*  circumstances  under  which  the  underwriters  could  not  have 
been  liable  if  the  expenses  were  not  incurred,  was  not  within  the 
true  intent  and  meaning  of  the  suing  and  labouring  clause,  which 
in  t;lie  context  of  a  policy  of  insurance  could  only  extend  to  suing 
»nci  labouring  by  means  of  which  the  underwriters  might  obtain  a 
benefit. 

I  El     The  Great  Indian  Peninsular  Railway  Company  v.  Saunders 
the  goods  were  iron  rails  for  Bombay,  shipped  to  be  paid  for  lost  or 
not   lost     They  were  insured  with  a  warranty  "  free  of  particular 
aver-o.ge  unless  the  ship  should  be  stranded,  sunk,  or  burnt."    The 
veaseX  on  her  way  put  into  Plymouth,  where  she  was  a  total  loss ; 
but   slue  was  not  "  stranded,  sunk,  or  burnt."    The  rails  were  saved 
ana.  sent  on  by  other  vessels,  and  for  the  freight  paid  upon  such 
ior^^a.Tding  the  underwriters  were  held  not  to  be  liable :  and  Black- 
BUltK",  J.^  in  delivering  the  judgment  of  the  Court,  carefully  a])stained 
froxKx  deciding  the  question  now  before  us ;  for,  he  said  (1  B.  &  S. 
53»  30  L.  J.  Q.  B.  222),  "  It  is  not  necessary  to  decide  whether  an 
tmderwriter  on  a  policy  against  total  loss  only,  is,  under  this  clause, 
"^*^le  for  expenses  incurred  by  the  assured  for  the  purpose  of  rescu- 
es tile  subject-matter  of  an  insurance  from  a  state  of  peril  which 
^^ght  have  resulted  in  a  total  loss,  but  did  not.     There  are  reasons 
^th  for  and  against  this  stated  by  Mr.  Phillips  in  his  Treatise  on 
^T^surance  (3rd  ed.  vol.  ii.  p.  464,  s.  1777) ;  and  the  question  seems 
Tiever  to  have  been  actually  decided.     But  in  the  present  case  it 
does  not  arise.    The  expenses  here  were  incurred  for  the  purpose  of 
forwarding  the  subject-matter  of  insurance  to  its  destination  at  a 
time  when  the  iron  was  not  in  any  peril  of  total  loss,  either  actual 
or  constructive.     Had  the  insured  chosen,  instead  of  paying  this 
extra  freight,  to  sell  the  rails  in  England,  as  he  might  have  done  if 
he  pleased,  he  could  have  made  no  claim  on  the  underwriters  ;  for 
It  would  not  have  been  a  constructive  total  loss,  according 
to  ""Rosetto  V.  Oumey,  11  C.  B.  176,  20  L.  J.  C.  P.  257,  [*  549] 
unless  the  amount  of  the  extra  freight  exceeded  the  value 


260  INSURANCE. 


»».  7S.  — Kidstoay.  Empin  MariM  Int.  Go.,  L.  B.  1  C.  f.  549,  MO. 

of  the  goods  when  forwarded,  which  is  not  the  case  here :  and  an 
actual  total  loss  is  out  of  the  question."  That  judgment  was 
affirmed  in  the  Exchequer  Chamber,  where  Erle,  Ch.  J.,  in  like 
manner,  delivering  the  judgment  of  the  Court,  said  (2  B.  &  &  273) : 
"The  expenses  that  can  be  recovered  under  the  suing,  labouring, 
and  travelling  clause  are  expenses  incurred  to  prevent  impending 
loss  within  the  meaning  of  the  policj.  Now,  hete,  the  goods  were 
given  up  to  the  plaintifTs  in  perfect  safety;  and  the  question  is, 
Were  those  expenses  incurred  to  prevent  a  total  loss  ?  Had  the 
owners  a  right,  when  the  goods  were  given  into  their  possession,  to 
turn  the  transaction  into  a  total  loss  ?  Certainly  not ;  for  they  had 
their  goods  in  specie,  and  consequently  that  X825  11«.  Id.  had  no 
reference  to  suing,  labouring,  or  travelling  to  prevent  such  a  loss." 

That  case  was  followed  by  Booth  v.  Gair,  15  C.  B.  (N.  S.)  291, 
S3  L.  J.  C.  P.  99,  in  which  bacon  was  insured  upon  a  voyage  from 
Liverpool  to  New  York,  "  free  from  average  unless  general  or  the 
ship  were  stranded,  sunk,  or  burnt.*'  The  vessel  on  her  way,  by 
perils  of  the  sea,  but  without  being  stranded,  sunk,  or  burnt, 
became  disabled,  and  put  into  Bermuda,  where  she  was  con- 
structively totally  lost.  The  bacon  was  landed  in  specie,  and  was 
not  totally  lost,  constnictively  or  otherwise.  No  expenses  appear 
to  have  been  incurred  in  saving  the  goods  from  a  total  loss,  which 
was  negatived ;  but  certain  expenses  were  incurred  in  the  way  of 
extra  freight,  transshipment,  warehousing,  surveying,  and  cooperage, 
all  of  which  were  treated  as  expenses  of  forwarding  the  goods.  It 
was  further  proved  that  it  was  the  practice  of  underwriters  on  goods 
to  pay  such  expenses  under  like  circumstances,  under  the  name  of 
particular  charges.  The  judgment  was  for  the  underwriters,  upon 
the  ground  stated  by  Erlb,  Ch.  J.,  viz.,  that  "  what  the  master  did 
was  in  discharge  of  his  duty  in  ordinary  course,  and  there  was  no 
peril  creating  a  risk  of  a  total  loss  from  which  the  underwriter  was 
saved  by  the  expenses  in  question.  There  were  no  other  perils  than 
such  as  are  always  attendant  on  the  transit  of  goods  by  the  voyage 
in  question.*'  No  notice  appears  to  have  been  taken  of  the 
[*  550]  practice  *  of  underwriters,  probably  for*  the  reason  already 
mentioned,  that,  although  usage  may  give  to  the  words 
"  average,"  "  particular  average,"  or  "  average  unless  general,"  a  con- 
ventional meaning,  so  as  to  make  them  include  partial  loss  or 
damage  of  the  subject-matter  only,  and  not  what  are  known  as 
''  particular  charges,"  which  fall  within  the  suing  and  labouring 
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clause,  yet  such  usage  could  not  control  the  construction  of  the 
policy,  by  which  that  clause  must  be  limited  in  application  to  cases 
in  'which  the  underwriter  might  incur  liability,  and  therefore  might 
derive  a  benefit  from  the  extraordinary  exertion.  That  is  the  cir- 
cumstance which  distinguishes  these  cases  from  the  present,  —  that 
the  usage  of  underwriters  already  brought  to  the  attention  of  the 
Court  in  Booth  v.  Oair,  15  C.  B.  (N.  S.)  291,  33  L  J.  C.  P.  99, 
could  not  affect  the  decision  in  that  case.  These  decisions,  there- 
fore, are  inapplicable  to  the  present  case,  and,  when  examined, 
prove   to  be  anything  but  authority  for  the  defendants. 

Passages  from  Emerigon  were  cited  by  the  defendants*  counsel, 
and  much  relied  upon,  in  which  a  contrary  opinion  is  supposed  to 
have  been  expressed  to  that  upon  which  we  found  our  judgment. 
In  chapter  12,  s.  41.  vol.  i.  p.  600,  Boulay-Paty*s  edition,  treating 
oi  general  and  particular  average  as  between  the  owner  of  ship, 
^ight,  and  goods,  he  says:  "Les  frais  faits  pour  sauver  la  mar- 
chaudise  sont  avaries  simples  pour  le  compte  des  propri^taires.*' 
He  is  not  there  giving  an  opinion  upon  the  construction  of  the 
policy.  He  refers,  however,  to  the  17th  chapter,  s.  7,  for  a  discus- 
sion of  the  question  of  liability  as  between  the  insurers  and  the 
assured,  either  with  or  without  a  suing  and  labouring  clause ;  and 
in  that,  which  is  the  part  of  the  work  applicable  to  the  present 
subject,  he  throughout  treats  the  question  as  depending  upon  the 
very  words  of  the  suing  and  labouring  clause. 

If  othing  can  make  this  more  clear  than  a  reference  to  his  treat- 
ment of  the  question :"  Si  les  frais  de  sauvetage  exc^dent  la  valeur 
des  effets  sauv^s,  cet  exc^dant  est-il  k  la  charge  des  assureurs  ? "  To 
which  he  answers :  "  Suivant  les  clauses  ins^r^es  dans  les  formules 
de  diverses  places  de  commerce,  les  assureurs,  ind^pendamment  des 
sommes  par  eux  assur^es,  sont  tenus  de  payer  Texc^dant  des  frais  de 
sauvetage."  Vol.  ii.  p.  238.  He  then  sets  out  the  forms 
of  the  suing  *  and  labouring  clauses  used  at  Antwerp,  [*  551] 
Bouen,  Nantes,  and  Bordeaux ;  and  he  refers  to  a  similar 
and  more  ancient  one  to  be  found  in  Loccenius,  p.  981,  by  which 
the  underwriters  undertake  for  expenses  incurred  in  the  safeguard 
of  the  goods,  even  though  no  benefit  should  follow ;  and  he  remarks 
thereupon,  —  "Par  ces  formules  les  pouvoirs  les  plus  libres  sont 
donnas  k  Tassur^  et  kses  repr^sentans,  afin  de  les  inviter  h  travailler 
au  sauvetage,  sans  etre  arr^t^s  par  la  crainte  d'en  supporter  eux- 
mftmes  les  frais ;  mais  les  assureurs,  en  souscrivant  pareils  pactes, 
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coutractent  k  Taveugle  un  engagement  done  les  consequences  sont 
ind^finies." 

He  then  gives  the  London  form  of  suing  and  labouring  clause 
as  then  and  still  used  ;  and  he  proceeds  to  say  that  the  Marseilles 
policy  (with  which  he  was  so  familiar)  contained  nothing  of  the 
sort,  and  that  an  express  authority  to  sue  and  labour  was  neces- 
sary in  order  to  charge  the  Marseilles  underwriters  with  the 
expenses. 

This  view,  so  far  as  it  bears  upon  the  present  argument,  is 
in  accordance  with  the  view  of  the  London  average-staters,  and 
favours  a  distinction  between  loss  and  damage  to  the  thing  assured, 
and  expenses  incurred  in  its  protection,  and  a  separate  provision 
for  the  latter. 

In  fact,  the  key  to  the  French  authorities  is  to  be  found  in  the 
positive  law  of  France  upon  the  subject,  by  which,  in  the  absence 
of  express  contract,  contribution  on  the  part  of  the  underwriters 
was  enforced  in  the  cases  of  the  greater  perils  of  shipwreck  or 
stranding,  and  then  only  to  the  value  of  the  property  saved  for 
the  underwriters.  Thus,  by  the  Ordonnance  de  la  Marine  of 
1681,  Liv.  iii.  tit.  6, art.  45,  —  "En  cas  de  naufrage  ou  ^chouement, 
Tassur^  pourra  travailler  au  recouvrement  des  effets  naufrag^s» 
sans  prejudice  des  delaissements  qu'il  pourra  faire  en  temps  et  heu, 
et  du  remboursement  de  ses  frais  dont  il  sera  cru  sur  son  affirma- 
tion jusqu'k  concurrence  de  la  valeur  des  effets  recouvris"  This  is 
followed  closely,  though  not  exactly,  by  the  Code  de  Commerce, 
art  381,  with  the  diflference  that  the  latter,  by  using  the  vrord 
doit  instead  of  pourra,  makes  such  exertions  the  duty,  and  not 
merely  the  privilege,  of  the  assured. 

Eead  by  the  light  of  this  text  of  the  Ordonnance,  the 
[*  552]  views  of  *  Emerigon,  so  far  from  being  opposed  to,  are  in 
favour  of,  the  construction  which  we  adopt. 

Hitherto  we  have  only  adverted  in  passing  to  the  evidence 
and  the  finding  of  the  jury  upon  the  understood  meaning  in  the 
business  of  marine  insurance  of  the  phrase  "  particular  average." 
If  necessary,  we  should  have  been  prepared  to  hold  that  the 
evidence  established  such  an  understood  meaning,  according  to 
which  "  particular  average  "  does  not  include  "  particular  charges," 
and  to  act  upon  such  usage  as  equally  sacred  with  the  express  part 
of  the  contract. 

It  is  needless,  however,  to  enlarge  upon  this  part  of  the  case^ 
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becau.  se,  upon  the  facts  proved,  and  the  true  construction  of  the 
policy^  itself,  we  have,  for  the  reasons  already  given,  come  to  the 
coacl^jasion  that  there  was  a  danger  of  the  total  loss  of  the  freight 
by  x^^^jon  of  the  loss  of  the  ship  by  perils  insured  against;  that 
the  iztieasures  taken  by  the  plaintiff  to  avert  that  loss,  and  the 
exi>^n.  jse  incurred  therein,  were  taken  and  incurred  for  the  benefit 
of  tiliM.  ^  underwriters,  in  averting  a  loss  for  which  they  would  have 
beexi  1  iable  ;  and  so  that  they  were  within  the  suing  and  labouring 
claix^^^  and  that  the  underwriters  are  liable  to  contribute  thereto. 
It  i^  satisfactory,  however,  to  think  that,  in  arriving  at  this  con- 
clusio^jj  upon  the  meaning  of  the  contract  into  which  the  defend- 
ants liave  entered,  we  are  deciding  also  in  accordance  with  the 
appx^o-ved  usage  of  commerce. 

^1^^  verdict  for  the  plaintiffs  was  therefore  right,  and  the  rule  to 
entex*     tihe  verdict  for  the  defendants  is  discharged. 

Bute  discharged^ 

'^1^^  above  decision  was  brought  up,  on  appeal,  to  the  Exchequer 
Cha.ncfcl3er,  where,  after  hearing  argument  for  the  defendants  (appel- 
lants) ^  and  on  a  subsequent  day,  the  judgment  of 
tte  Oo^xt  (Kelly,  C.  B.,  Channell,  B.,  Mellor,  J.,  [L  R  20.  P.  363] 
PiGo-r-x,  B.,  and  Lush,  J.),  was  delivered  by 

^^H2x-.LY,  C.  B.  —  In   this  action,  which  was  on   a  policy  upon 

^^S^^^t:,  a  question  of  great  importance  to  the  mercantile  com- 

^^itiy  has  arisen,  and  has  for  the  first  time,  at  least  in  this 

^^tix^y^  received  a  judicial  decision  in   the   Court  of  Common 

^^•^»    which  decision  is  now  under  appeal  before  us,  and  which 

^    ^x-e  called  upon  to  affirm  or  to  reverse. 

^  t^^  facts  are  few  and  simple.     The  plaintiffs  chartered  the  ship 

^^^topol  from  the  Chincha  Islands  to  a  port  in  Great  Britain, 

^    ^   effected  an  insurance  upon  freight  for  £2000  by  the  policy  in 

^^^^tion,  the  freight  being  valued  at  £5000 ;  and  the  policy  con- 

^5^^d  a  warranty  against  particular  average,  with  the  well-known 

^^g  and   labouring   clause,  as   adopted   in  English   insurances. 

.^^^    ship  sailed  from  the  Chincha  Islands,  and  in  rounding  Cape 

^^ii  became  so  greatly  damaged  that  she  afterwards  put  into  the 

^^^ti  of  Rio,  where  she  became  a  wreck,  and  may  be  deemed  to 

^^  been  totally  lost.     The  cargo  of  guano  was  landed  and  ware- 

*^^sed,  and  was  afterwards  shipped  on  board  a  vessel  called  the 

^^iprice,  chartered  by  the  plaintiffs,  and  was  forwarded  in  safety 
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to  its  destined  port  in  Great  Britain,  at  an  expense  for  freight  of 
£2467  lU  lOrf. 

Under  these  circumstances  the  plaintiffs  brought  this  action, 
with  a  count  claiming  for  a  total  loss  of  freight,  and  another  count 
for  £1145  38.  6d,  under  the  suing  and  labouring  clause,  for  the 
charges  and  expenses  of  conveying  the  cargo  from  Rio  to  this 
country.  It  was  contended  for  the  plaintiffs  that  when  the  ship 
had  become  a  wreck,  and  the  cargo  had  been  landed  at  Bio,  when 

no  freight  could  be  claimed  by  the  law  of  England  pro  raid 
[*364]  *itinert8  that  a  total  loss  of  freight  had  been  incurred; 

and  that  inasmuch  as  the  proportion  of  the  homeward 
freight  by  the  Caprice  being  a  charge  incurred  in  preserving  the 
subject-matter  of  the  insurance,  and  so  relieving  the  defendants, 
the  underwriters,  from  their  liability  as  for  a  total  loss  of  freight, 
it  was  a  charge  within  the  suing  and  labouring  clause,  which  the 
plaintiffs  were  entitled  to  recover.  On  the  other  hand  it  was 
insisted  for  the  defendants  that,  inasmuch  as  the  plaintiffs  were 
able  to  forward  the  goods  to  England  by  another  vessel,  at  an 
amount  of  freight  substantially  less  than  the  entire  freight,  as 
valued  under  the  policy,  a  partial  loss  only,  and  not  a  total  loss,  of 
freight  had  been  incurred,  which  the  warranty  against  particular 
average  precluded  the  plaintiffs  from  recovering.  It  was  argued 
that  the  master  was  bound,  under  the  circumstances  that  had 
occurred,  to  forward  the  goods  to  England ;  that  his  ability  to  do 
so,  and  so  to  earn  the  whole  of  the  freight,  subject  to  a  deduction 
of  the  cost  of  the  conveyance  from  Rio  to  this  country,  made  the 
case  one  of  partial  and  not  of  total  loss,  and  so  within  the  par- 
ticular average  clause.  We  are  of  opinion,  however,  that  upon  the 
ship  Sebastopol  becoming  a  wreck  at  Rio,  and  the  goods  having 
been  landed  there,  inasmuch  as  no  freight  pro  raid  itineris  could  be 
claimed,  a  total  loss  of  freight  had  arisen,  and  that  expenses  in- 
curred in  forwarding  the  goods  to  England  by  another  ship  were 
charges  within  the  suing  and  labouring  clause,  incurred  for  the 
benefit  of  the  underwriters  to  protect  them  against  a  claim  for  total 
loss  of  freight,  to  which  they  would  have  been  liable  but  for  the 
incurring  of  these  charges,  and  that  consequently  the  amount  is 
recoverable  under  that  clause  in  the  policy. 

The  question  raised  by  the  defendants,  whether  the  owner  was 
bound,  under  these  circumstances,  to  forward  the  goods  to  England, 
is  attended  with  some  difficulty  and  uncertainty.     It  has   been 
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macli.    considered,  and  in  effect  decided,  in  America.     Parsons,  on 
Ifarit^ime  Law,  voL  iL  p.  385,  lays  it  down  "  that  there  is  a  total 
loss    of    freight  when  the  ship  and  cargo  are  totally  lost,  or  the 
vessel    becomes  wholly  unnavigable,  or  is  subject  to  a  detention 
of  su<3lx  a  character  as  to  break  up  the  voyage.     It  is  said,  in  some 
cases,   t^lnat  if  the  loss  of  the  ship  be  only  constructively  total,  that 
is,  nia.de  so  by  abandonment,  the  owner  may  abandon  also 
the  freight,  *  and  claim  as  for  the  total  loss  of  it ;  but  if,  [*  365] 
althoix^li  the  ship  itself  be  wrecked  and  utterly  lost,  the 
masterir      can  reship  and  forward  the  goods  by  reasonable  endeav- 
ours ci.ri<i  at  reasonable  cost,  we  have  seen  that  it  is  his  duty  to  do 
so;  arxd  if  he  neglects  this  duty  the  insurer  is  chargeable  only  in 
the  sci.x3:^e  way  and  to  the  same  extent  as  if  the  duty  had  been 
perforxx^ed^  and  the  loss  will  be  partial  or  total  according  to  its 
amoumti    when  so  adjusted." 

It    ^.;p>3)ears  in  a  note  that  in  a  case  reported,  9  Johnson,  17, 

where      the  vessel  was  lost  at  an  intermediate  port,  but  the  goods 

remaixx^ct  and  were  seized  by  the  government,  the  underwriters 

were    eiseempt  from  loss  by  seizure  in  port     It  was  held  that  if 

the  gi>ods  could  have  been  sent  on  but  for  the  seizure,  the  de- 

fendaxxt^s  \^ere  not  liable.     Kent,  Ch.  J.,   said:  "The  point  is, 

•whetti^^  it  be  a  good  defence  in  any  case  to  an  action  on  a  policy 

ioT  fir^igiit,  that  the  shipowner  refused  or  neglected  to  forward 

t"^    goods  by  another  vessel  when  he  had  it  in  his  power.     We 

have   tiQ^.  jjjgi^  ^itij  any  decided  case  on  this  point,  but  it  appears 

*^^  Reasonable  and  consistent  with  the  principles  of  the  contract 

^^  "tlie  insurers  should  in  such  case  be  discharged." 

-*- *>is  has  never  been  held  to  be  law  in  this  country,  but  it  must 

.    ^^Xnitted  that  it  is  not  unreasonable  that  if  the  owner  of  freight 

,.  ^^*^d  fails  to  earn  it  by  any  default  of  his  own,  he  should  be 

.       "•^titled  to  recover  it  against  the  insurer.     But  it  is  unnecessary 

-L       ^^ide  this  point ;  for  whether  or  not  a  shipowner  or  charterer 

.    ^^^der  a  legal  obligation  to  forward  the  cargo  by  another  ship 

.      ^*^  destined  port  he  is  at  all  events  at  liberty  to  do  so,  and  thus 

., .     ^^n  his  entire  freight ;  and  we  think  that,  under  a  policy  like 

*    »   lie  is  entitled  to  claim  the  cost  which  he  so  incurs  under  the 

,    ^%  and  labouring  clause,  where  such  a  clause  is  to  be  found  in 

X^olicy,  on  the  ground  that  he  has  thereby  preserved  the  sub- 

T^^  ,^txiatter  of  the  insurance  from  total  loss,  to  which  it  would 

oUx^^^^Q  have  been  liable  upon  the  policy.     It  should  seem,  too, 
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that  the  rule  of  law  which  in  this  country  entitles  the  shipowner 
to  recover  these  charges  under  an  insurance  like  this  against  the 
underwriters  is  in  strict  accordance  with  sound  policy.  For  if 
the  master  knows,  where  the  ship  has  been  lost  and  the  cargo 
may  be  sent  forward  to  its  destined  port,  that  his  owner 
[*  366]  will  be  indemnified  *  in  respect  of  the  cost  which  he  may 
incur  in  so  forwarding  the  goods,  he  will  have  every  in- 
ducement to  save  the  property  and  complete  his  contract  with  the 
owner  of  the  cargo ;  whereas,  if  the  cost  of  the  conveyance  of  the 
goods  for  the  rest  of  the  voyage  is  to  fall  upon  his  owner  without 
recourse  to  the  underwriters,  he  will  be  exposed  to  the  temptation 
of  evading  the  performance  of  what  may  at  least  be  termed  a 
moral  duty,  and  may  leave  the  cargo  to  its  fate  in  the  foreign  port 
in  which  it  may  have  been  unshipped. 

We  are  of  opinion,  therefore,  that  whether  it  be  the  duty  or  not 
of  the  master,  under  circumstances  like  these,  to  forward  the 
cargo  in  another  ship  to  its  destined  port,  that  upon  the  facts  of 
this  case  there  was  a  total  loss  of  the  freight  when  the  ship  had 
become  a  wreck,  and  the  goods  had  been  landed  at  Rio ;  and  that 
the  cost  incurred  by  the  master  in  shipping  the  goods  by  the 
Caprice,  and  causing  them  to  be  conveyed  to  this  country,  is  a 
charge  within  the  express  terms  of  the  suing  and  labouring  clause, 
and  that  the  amount,  or  the  due  proportion  of  it,  is  recoverable 
under  that  clause  against  the  underwriters. 

The  cases  of  Oreat  Indian  Peninsular  Railway  Company  v. 
Saunders,  1  B.  &  S.  41,  30  L.  J.  Q.  B.  218 ;  in  error,  2  B.  &  S. 
266,  31  L.  J.  Q.  B.  206,  and  of  Booth  v.  Gair,  15  C.  B.  (N.  S.) 
291,  33  L.  J.  C.  P.  99,  have  been  pressed  upon  the  attention  of 
the  Court,  as  showing  that  a  loss  of  this  nature  is  a  partial  loss 
only,  and  cannot  be  recovered  against  the  underwriters  by  reason 
of  the  warranty  against  particular  average.  But  these  were  cases 
of  insurance  upon  goods,  to  which  the  pro  raid  doctrine  has  no 
application,  and  where,  the  whole  or  a  great  portion  of  the  goods 
still  existing  in  specie,  it  was  impossible  to  hold  that  a  total  loss 
had  arisen.  And  Mr.  Justice  Blackburn  appears  to  have 
marked  the  distinction  between  the  case  of  goods  and  that  of 
freight,  and  forborne  to  intimate  any  opinion  upon  the  point  which 
we  have  now  to  determine. 

But  another  case  from  the  United  States  has  been  cited  imder 
the  high  authority  of  Story,  and  where  it  is  supposed  to  have 
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been  held  that,  under  circumstances  like  these,  there  was  a  partial 
and  not  a  total  loss  of  freight,  and  that  the  underwriters  were  not 
liable  upon  the  policy ;  but  this  case  of  Jordan  v.  Warren 
Insurance  *  Company,  1  Story  R  342,  has  really  no  appli-  [*  367] 
cation  to  the  case  before  us.  There  the  insurance  was  on 
freight  from  New  Orleans  to  Havre ;  the  ship  was  run  aground 
and  injured  before  it  left  the  Mississippi,  but  returned  to  New 
Orleans,  and  after  unshipping  the  cargo  was  completely  repaired 
and  reinstated,  and  might  have  taken  the  cargo  on  board  again 
and  completed  the  voyage  to  Havre ;  but  the  cargo,  having  been 
much  damaged,  was  sold  at  New  Orleans,  under  an  arrangement 
between  the  parties,  and  the  ship  proceeded  on  another  voyage, 
not  to  Havre,  but  to  England.  Under  these  circumstances  the 
shipowner,  who  claimed  as  upon  a  total  loss  of  freight,  was  held 
entitled  to  recover  only  upon  a  partial  loss,  that  is  to  say,  for  the 
loss  of  freight  upon  some  part  of  the  cargo  which  had  been  de- 
stroyed before  it  was  relanded  at  New  Orleans,  and  which  there- 
fore could  never  have  earned  freight  at  all  by  the  completion  of 
the  voyage.  No  question  was  raised  there  concerning  particular 
average,  or  the  suing  and  labouring  clause  in  a  policy.  The  case, 
therefore,  has  no  bearing  upon  the  present ;  but  it  may  be  re- 
marked that,  where  any  claim  to  freight  at  all  was  treated  as 
recoverable,  it  seemed  to  be  upon  the  footing  of  a  total  loss  re- 
duced to  a  smaller  amount  by  expenses  incurred  for  the  benefit 
of  the  underwriters,  and  spoken  of  as  salvage. 

It  remains  only  to  observe  upon  the  evidence  given  in  this 
case  that  expenses  incurred  in  preserving  the  subject-matter  of 
insurance  were  designated  as  particular  charges,  and  not  as  partic- 
ular average.  We  think  that  this  evidence  in  no  wise  controls  or 
varies  the  language  of  the  policy,  and  that  it  is  admissible  to  show 
the  mode  in  which  expenses  of  this  nature  are  treated  by  mer- 
cantile men.  But  this  evidence,  or  the  usage  which  it  proves,  is 
in  aflBrmance  of  the  common  law  of  England,  which  of  itself  de- 
fines the  nature  and  character  of  these  charges,  and  if  rejected 
and  struck  out  of  the  case  would  leave  the  question  in  the  cause 
as  it  was  before. 

We  think,  therefore,  on  the  whole,  and  upon  the  true  construc- 
tion of  the  policy,  that  on  the  destruction  of  the  ship  and  the 
landing  of  the  cargo  at  Rio  there  was  a  total  loss  of  the  freight, 
unless  it  could  be  averted  by  the  forwarding  of  the  cargo  by 
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[*368]  *  another  ship  to  Great  Britain;  that  the  forwarding 
the  cargo  by  the  Caprice  was  a  particular  charge  within 
the  true  meaning  of  the  suing  and  labouring  clause,  and  not  the 
conversion  of  total  loss  into  a  partial  loss,  which  brought  the 
case  within  the  warranty  against  particular  average;  and  that 
the  due  proportion  of  that  particular  charge,  that  charge  being 
thus  within  the  suing  and  labouring  clause,  and  incurred  for  the 
benefit  of  the  underwriters  to  preserve  the  subject  of  the  insur- 
ance, and  to  prevent  a  total  loss,  is  recoverable  under  the  policy 
in  this  action. 

The  judgment  of  the  Common  Pleas  must  therefore  be  affirmed. 

Judgment  affirmed. 

ENGLISH  NOTES. 

The  principle  of  the  deciflion  in  this  case  was  followed,  and  perhaps 
extended,  in  that  it  was  applied  to  the  expenses  incurred  for  salvage 
services  in  the  proper  sense  of  the  word,  by  the  Court  of  Appeal  in 
Lo?ire  V.  Aitchison  (1878),  3  Q.  B.  D.  658,  47  L.  J.  Q.  B.  634.  But 
that  judgment  was  reversed  by  the  House  of  Lords  (s,  n.  Aitchison  v. 
Lohre,  No.  89,  p.  449,  post)^  under  the  advice  of  Lord  Blackburn  in 
an  elaborate  judgment,  the  effect  of  which  was  echoed  by  the  Lord 
Chancellor  (Earl  Cairns)  and  Lord  Hatherley. 

This  judgment  of  the  House  of  Lords  is  doubtless  binding  on  all  in- 
ferior Courts  in  England,  so  that,  in  the  case  of  salvage  proper,  where 
no  bargain  is  made  for  remuneration,  and  the  right  to  remuneration  for 
successful  service  depends  merely  upon  the  general  maritime  law,  the 
expense  cannot  be  recovered  under  the  suing  and  labouring  clause. 
It  is,  however,  not  beyond  the  competence  of  the  House  of  Lords  to 
reconsider  the  principle  of  that  decision,  having  regard  to  the  consider- 
ations brought  to  bear  on  the  question  in  the  6th  edition  (1887)  of 
Arnould  on  Insurance,  by  David  Maclachlan.  See  his  note,  p.  807. 
To  aid  the  construction  of  the  words  <'sue,  labour,  and  travel"  in  the 
clause,  which  probably  stood  in  a  Lloyd's  policy  so  early  as  the  latter 
part  of  the  reign  of  Henry  VI.  (say  about  1450),  Mr.  Maclachlan  cites, 
from  the  Paston  letters  as  edited  by  Mr.  Gairdner,  comprised  within 
the  period  1422-1609,  and  from  an  extract  giren  by  Mr.  Gairdner  of  a 
petition  of  the  widowed  Countess  of  Warwick  shortly  after  the  death  of 
her  husband  (the  Kingmaker)  in  1471,  various  passages  clearly  showing 
that  the  word  ^ labour  "  was  within  that  period  used  in  an  idiomatic 
sense,  namely,  to  persuade  or  prevail  upon  another  to  take  trouble  or 
use  influence  on  behalf  of  the  person  concerned.  So  that,  adopting 
this  idiomatic  meaning,  the  words  ''sue,"   ''labour,"  and  "travel" 
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^ovM.'K  <^  each  have  a  definite  and  intelligible  meaning, — the  word  ^'sue  " 
in  i^^.^  obvious  sense  of  *'ask"  or  "petition;"  the  word  "labour*' 
peiT^h  ^:&,ps  including  that,  and  at  all  events  signifying  something  more,  to 
be  l>^r-:mefly  rendered  "persuade"  or  "prevail  upon;"  the  word  "travel " 
(op  ^^  travail")  having  obviously  the  meaning  of  the  word  "labour  "  in  its 
moci^^  :wn  popular  sense. 

^  t;  is  impossible  to  ignore  the  weight  of  these  considerations,  which 
hav^  .apparently  escaped  the  notice  of  modern  authorities,  and  even  the 
usixsL.:!^  3y  exhaustive  research  of  Lord  Blackburn.  Whether  they  would 
indix^^^^^  the  House  to  overrule  their  own  decision,  if  the  facts  in  another 
<**^  "^^rere  precisely  similar,  can  hardly  be  predicted ;  but  in  any  Court 
whici  ^^Tm  is  not  bound  by  the  authority  of  the  House  of  Lords,  they  must 
cert^  i  ^ly  }yQ  taken  into  account.  Assuming  Mr.  Maclachlan's  construc- 
tion -^^obe  right,  it  might  still  be  a  question  whether  the  clause  could 
*PPl3^  to  the  expenses  of  salvage  of  a  derelict  ship;  but  it  would  perhaps 
^  *^,3^^3)ercritici8ra  to  draw  the  line  at  such  a  case. 

'^ '[^^^^^^  ere  live  cattle  were  insured  on  a  voyage  from  New  York  to  Glasgow 
*g**ii:^^t  "all  risks,  including  mortality  from  any  cause  whatsoever: "  — 
®    ^^ip  was  obliged  by  stress  of  weather  to  put  into  Halifax,  where 
*  ^   ^^^^418  detained  seventeen  days  for  necessary  repairs,  and  there  the 
'^^^^•^^'^^dof  the  cattle  ordered  and  paid  for  extra  fodder  for  them.     It 
*PP^^^^^  that  a  supply  of  fodder  sufficient  for  an  ordinary  voyage  had 
j)rovided  before  the  vessel  left  New  York,  but  that  if  it  had  not 
Ar  the  extra  supply  some  of  the  cattle  would  have  died.     It  was 
f^  ^h&t  the  insured  were  entitled  to  recover  the  expense  of  the  extra 

.  ^^^:*  under  the  suing  and  labouring  clause.  The  Fomeranian 
^^^^3^     P.  349,  65  L.  J.  P.  39. 

^as  been  held  that,  under  this  clause,  the  insured  are  not  entitled 
,  ^^^Denses  incurred  pending  the  voyage  to  ascertain  whether  damage 
.J.  *^^^en  done,  if  none  has  occurred  in  fact.  Lysaght  v.  Coleman  (C.  A. 
^^^>:,  1895,  1  Q.  B.  49,  64  L.  J.  Q.  B.  175,  71  L.  T.  830. 

AMERICAN  NOTES. 

,        ^-^""sons  cites  this  case  in  the  Exchequer  Chamber,  L.  R.  2  C.  P.  357  (2  Marine 

g  j*^^*^^nce,  p.  155).     In  addition  to  the  case  of  Schieffelin  v.  N,  Y.  Im.  Co.^ 

^^*^ii8on  (N.  Y.),  21,  the  doctrine  that  transshipment  is  the  duty  of  the 

^  r^?*^^  when  it  will  obviate  loss  is  sustained  by  Bryant  v.  Com.  Ins.  Co., 

«      ^^fering  (Mass.),  130;  Hugg  v.  Augusta  Ins.  Sf  B.  Co.,  7  Howard  (U.  S. 

^^'**.    Ct.),  595;  Adams  v.  Haught,  14  Texas,  243;    Williams  v.  Kennebec  M, 

'*'     ^o.,  31  Maine,  455 ;  Smith  v.  Martin,  6  Binney  (Penn.),  262 ;   TreadweU 

^*    ^^^ion  Ins.  Co.,  6  Cowen  (N.  Y.),  270.     Beach  cites  the  principal  case 

V-   *^^siirance,  sect.  954). 

^^dinarily  official  duties  are  not  to  be  compensated  by  salvage.    Hohart 
^-  ^rogan,  10  Peters  (U.  8.  Supr.  Ct.),  120. 
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The  principal  case  is  largely  commented  on  in  Alexandre  v.  Sun  M,  Ins. 
Co.,  51  New  York,  253,  where  the  holding  was  that  the  "suing  and  labor- 
ing  '*  clause  does  not  embrace  expenditures  to  repair  losses  caused  by  risks 
insured  against.  The  Court  said :  "  This  case  is  a  clear  authority  that  the 
plaintiff's  rights  in  the  case  before  us  are  not  prejudiced  by  the  non-existence 
of  an  abandonment.  On  the  other  branch  of  the  case  the  authority  is  not  so 
strong.  The  vessel  was  in  port  at  Balize.  The  general  average  expenses  of 
$581  had  been  incurred,  for  which  the  defendant  is  responsible.  There  she 
was,  and  such  as  she  was,  her  owners  had,  and  could  use  her  in  their  discre- 
tion. It  was  not  like  the  case  of  the  freight  which  required  an  expenditure 
to  give  it  an  actual  existence.  The  vessel  was  present  in  port  physically. 
How  much  she  was  worth  there  before  the  repairs,  or  how  much  she  was 
worth  there  after  the  repairs,  does  not  appear.  Nor  does  it  appear  whether 
she  was  worth  more  or  less  there  than  in  New  York.  But  she  was  there  and 
had  some  value.  I  do  not  see  how  it  can  be  said  that  the  repairs  at  Balize 
were  about  the  *  defence,  safeguard,  or  recovery '  of  the  vessel.  She  needed 
no  defence  or  safeguard.  She  was  quietly  in  the  port  of  a  friendly  nation. 
She  was  safe  from  storms  or  perils,  nor  was  any  expense  needed  or  incurred 
for  her  recovery.  She  was  in  the  master's  hands,  and  no  one  proposed  to 
interfere  with  her.  Although  she  would  not  have  been  safe  at  sea,  she  was 
safe  at  port.  Expenses  for  the  safeguard  of  a  ship  cannot  properly  be  said 
to  be  those  by  which  she  is  put  in  a  condition  of  seaworthiness.  The  two 
ideas  are  essentially  different.  The  sum  of  1^8769  spent  at  Balize  was  for 
the  improvement  of  the  vessel,  rather  than  for  her  safeguard,  defence,  or 
recovery." 

"  Upon  an  examination  of  all  the  cases  to  which  attention  has  been  called, 
I  have  not  been  able  to  find  any  that  would  authorize  this  recovery  ;  nor  do  I 
think  it  comes  within  the  spirit  of  the  contract.  Had  full  repairs  been  made 
at  Balize,  the  defendant  would  have  been  liable  for  them  only  to  the  amount 
of  its  insurance.  The  repairs  were  made  for  the  improvement  of  the  vessel, 
and  these,  it  has  been  held,  are  not  within  the  suing  and  laboring  clause. 
The  expenses  were  not  incurred  for  the  defence,  safeguard,  or  recovery  of  the 
property.  There  was  no  impending  disaster  against  which  they  formed  a 
protection.  In  my  opinion,  neither  upon  this  clause  nor  upon  the  general 
terms  of  the  policy  can  the  claim  of  the  plaintiffs  be  sustained." 

The  principal  case  is  cited  and  approved  in  Cory  v.  Boylston  F.  ^  M,  Ins. 
Co.,  107  Mass.  140;  9  Am.  Rep.  14. 

In  Buzby  v.  Phoenix  Ins,  Co.,  31  Federal  Reporter,  422,  it  was  held,  on 
the  authority  of  Aitchison  v.  Lohre,  4  App.  Cas.  755,  that  under  a  policy  of 
insurance  containing  the  clause,  "free  from  particular  general  average  less 
than  fifty  per  cent,"  there  can  be  no  recovery  from  the  insurer  of  salvage  and 
agents'  expenses,  where  there  are  other  insurers  and  the  proportion  of  loss 
payable  by  respondent  is  less  than  fifty  per  cent  of  the  amount  of  the  policy. 
The  Court  said :  "  The  question  is  one  of  much  importance  and  considerable 
difficulty.  In  this  country  it  is  undecided.  It  was  so  in  England  until  the 
recent  case  of  Aitchison  v.  Lohre,  4  App.  Cas.  755,  when  it  was  determined  in 
favor  of  the  insurers.    Without  this  authority  I  am  not  certain  what  conclu- 
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BiorM  I  ^ould  reach.  A  discussion  of  the  question  now  would  be  but  a  waste 
of  ti±ncke.  All  that  can  be  said  on  either  side  was  said  by  the  distinguished 
coaz:i.^^l  who  appeared  in  A  Uchison  v.  LohrCj  and  the  very  eminent  Judges  who 
thez*^  :£led  opinions.  That  case  has  settled  the  law  for  England,  and  the 
greets  Importance  of  uniformity  in  the  rules  governing  commerce,  and  all 
coat:psfe,<>ts  respecting  it,  in  that  country  and  this,  induces  me  to  accept  the 
cottcil^j^ion  there  reached." 


Section  VII.  —  Deviation  and  Change  of  Voyage. 
See  Deviation,  9  R  C.  351-419. 

Section  VIII.  —  Loss.     Causa  proxima  spectatur. 

Ifo.  74  — lONIDES  V.   UNIVERSAL   MARINE 
ASSOCIATION. 

(1863.) 

RULE. 

^^V":here  property  is  insured  against  certain  classes  of 
P^'^iTs,  or  where  certain  classes  of  perils  are  excepted,  the 
rule    is  "  Causa  proxima  non  rermta  spectatur'' 

^"1:16  navigating  captain  of  a  ship  having  lost  his  reckon- 
^^S*^  ran  his  ship  aground,  and  she  was  consequently 
^''^cilied.  At  the  time  of  the  occurrence,  owing  to  the  war 
Det\^-^en  the  Northern  and  Southern  States  of  America,  a 
certain  light  had  been  extinguished  which,  had  it  remained 
^"Slx  t,  would  have  enabled  the  captain  to  avoid  the  disaster. 
^^^  insurance  was  expressed  to  be  "  free  from  {inter  aUd) 
^  ^consequences  of  hostilities."  Perils  of  the  sea,  and  not 
tne  Ixostilities,  were  held  to  be  the  proximate  cause  of  the 
^o^s  5    and  the  insured  was  entitled  to  recover. 

lonides  y.  TTniversal  Marine  Association. 

32  L.  J.  C.  P.  170-181  (8.  c.  U  C.  B.  (N.  S.)  259). 

Ifk»wrawit.  —  EoixifipUd  Bieka,  [170] 

*^©  plaintiff  effected  a  policy  of  insurauce  on  6600  bags  of  coffee,  **  warranted 
ft^   irom  captare*  seizure,  and  detention,  and  all  the  consequences   thereof, 
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or  of  any  attempt  thereat,  and  free  from  all  ooDaeqaenoee  of  hoetilities,  riotB,  <»r 
eom motions."  At  the  time  the  vessel  set  out  on  her  voyage  from  Rio  de  Janeiro 
to  New  York,  a  war  was  raging  between  the  Northern  and  Southern  States  of 
the  United  States  of  America,  and  as  an  act  of  hostility,  persons  in  the  military 
service  of  the  Southern  States  had  extinguished  a  light  which  had  up  to  that 
time  been  kept  burning  at  a  lighthouse  at  Cape  Hatteras.  The  captain,  from 
ordinary  causes,  got  out  of  his  reckoning,  and,  in  consequence,  ran  ashore  on 
Cape  Hatteras.  If  the  light  had  been  burning,  the  captain  could  have  seen  it, 
and  could  have  avoided  the  damage.  When  the  ship  went  aground  she  was 
boarded  by  two  officers  in  the  military  service  of  the  Southern  States,  with  some 
show  of  taking  possessicm  of  her  and  her  cargo.  Certain  persons  acting  in  the 
employ  of  the  Northern  States  as  salvors  then  commenced  taking  the  cargo  out 
of  the  ship;  they  took  out  120  bags,  when  the  soldiers  of  the  Southern  States 
again  interfered,  aud  prevented  more  being  taken  out.  If  this  interference  had 
not  taken  place,  1000  bags,  in  addition  to  the  120,  but  not  more,  could  have 
been  saved.  From  the  first  there  was  no  hope  that  the  ship  could  be  got  off. 
Hdd,  that  the  insurers  were  liable  as  for  a  partial  loss.  That  as  the  1000  ba^ 
would  have  beeu  saved  but  for  the  direct  act  of  the  soldiers,  the  loss  of  these  was 
covered  by  the  exception.  But  that  for  the  loss  of  the  remainder  the  insurers 
were  liable,  as  they  were  lost  by  the  perils  of  the  sea ;  and  the  putting  out  the 
light,  though  an  act  of  hostility,  was  too  remotely  connected  with  the  loss  to  be 
considered  as  the  cause  of  it,  and  so  bring  it  within  the  exception. 

Held,  also,  that  if  a  ship  and  cargo  be  reduced  to  such  a  state  by  the  perils  of 
the  sea,  as  that  there  is  no  hope  of  recovery,  but,  while  they  still  exist  in  specie, 
they  are  nominally  taken  possession  of  by  persons  in  the  military  service  of  a 
belligerent  State,  this  is  a  loss  by  perils  of  the  sea,  and  not  by  capture. 

The  declaration  in  this  case  was  upon  a  policy  of  insurance 
made  by  the  defendants  in  respect  of  the  sum  of  £3000  upon 
6500  *  bags  of  coffee,  valued  at  £25,000,  warranted  free  from  par- 
ticular average,  unless  the  ship  should  be  stranded,  sunk,  or 
burnt;  general  average  payable  as  per  foreign  statement;  war- 
ranted also  free  from  capture,  seizure,  and  detention,  and  all  the 

consequences  thereof,  or  of  any  attempt  thereat,  and  free 
[*  171]  from  all  *  consequences  of  hostilities,  riots,  or  commotions, 

by  the  ship  or  vessel  called  the  Linwood,  lost  or  not  lost, 
at  and  from  Rio  de  Janeiro  to  New  Orleans  ^  New  York,  calling 
at  Balize  for  orders,  including  the  risk  of  craft.  The  policy  also 
contained  a  covenant  that  the  said  insurance  should  commence 
upon  the  goods  and  merchandise  on  board  the  said  ship  from 
the  loading  of  the  said  goods  or  merchandise  on  board  the  said 

1  There  was  some  little  coDfosion  aboat    ciently  correct  for  the  pnrpoBe  of  the  point 
the  numbers  of  bags  as  Btated  in  the  ar^n-    of  law  hen  decided. 
meut,  bat  the  abore  nambeni  are  snffi- 
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ship  or  vessel,  at  as  above,  and  until  the  said  goods  or  merchan- 
dise should  be  discharged  or  safely  landed  ;  and  that  it  should  be 
lawful  for  the  said  ship  or  vessel  to  proceed  and  sail  to,  and 
touch  and  stay  at,  any  ports  or  places  whatsoever  in  the  course 
of  her  said  voyage  for  all  necessary  purposes  without  prejudice 
to  the  said  insurance.  And  touching  the  adventures  and  peril 
which  the  defendants  were  made  liable  to  by  the  said  insurance 
they  were  declared  to  be  of  the  seas,  men-of-war,  fire,  enemies, 
pirates,  rovers,  thieves,  jettisons,  letters  of  mart  and  counter-mart, 
surprisals,  takings  at  sea,  arrests,  restraints  and  detainments  of 
all  kings,  princes,  and  people,  of  what  nation,  condition,  or  quality 
soever,  barratry  of  the  master  and  mariners,  and  of  all  other 
perils,  losses,  and  misfortunes  that  had  or  should  come  to  the  hurt, 
detriment,  or  damage  of  the  aforesaid  subject-matter  of  the  said 
insurance  or  any  part  thereof.  The  declaration  then  averred, 
that  the  coffee  was  placed  on  board  the  said  ship,  and  that,  while 
it  was  so  on  board,  the  ship  was  stranded,  and  afterwards,  and 
during  the  continuance  of  the  said  risk,  the  said  goods  were  by 
divers  of  the  perils  insured  against,  and  not  by  any  of  the  ex- 
cepted perils,  totally  lost 

The  defendants  pleaded  to  this  count  that  the  goods  were  not 
lost  by  any  of  the  said  perils  insured  against  by  the  said  policy ; 
and  that  the  goods  were  lost  by  certain  of  the  perils  from  which 
the  same  were  by  the  policy  warranted  free. 

The  action  was  tried  before  Erlb,  Ch.  J.,  at  the  sittings  in 
I>ondon  after  Hilary  Term,  when  it  appeared  that  6,500  bags  of 
coffee  were  shipped  on  board  the  Linwood,  at  Bio,  on  the  24th  of 
May,  1861.  On  the  26th  of  May  she  sailed  from  Bio,  and  on  the 
1st  of  June  arrived  at  Balize,  at  the  mouth  of  the  Mississippi. 
On  the  3rd  she  left  Balize  for  New  York,  and  proceeded  on  her 
voyage  until  the  night  of  the  17th,  when  the  captain,  thinking 
he  had  already  passed  Cape  Hatteras,  changed  his  course  from 
N.  E,  to  N.  and  he  continued  this  course  until  about  half-past 
eleven,  when  she  went  on  shore.  It  was  found  that  she  had 
taken  the  ground  about  ten  miles  to  the  southwest  of  the  point 
where  the  light  used  to  be  on  Cape  Hatteras. 

At  the  time  the  ship  left  Bio,  and  for  some  time  previously, 
there  had  been  a  conflict  between  the  Northern  and  Southern 
States  of  the  United  States  of  America.  The  former  were  gener- 
ally distinguished  by  the  name  of  Federals  and  the  latter  by 
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that  of  Confederates.  By  foreign  nations  generally,  and  between 
themselves  to  a  considerable  extent,  the  two  parties  to  the  conflict 
were  respectively  treated  as  independent  belligerent  States,  to 
which  the  ordinary  law  of  nations  as  regards  belligerents  was 
applicable. 

Up  to  the  15th  of  April  preceding  this  disaster,  there  had 
always  been  a  light  on  Cape  Hatteras,  but  on  that  day  it  was 
extinguished  by  order  of  the  State  authorities  of  the  State  of 
North  Carolina,  which  had  joined  the  Confederates.  The  object 
of  so  doing  was  to  hinder  the  Federal  navigation.  The  fact  both 
of  the  existence  of  the  war  and  of  the  extinction  of  the  light  was 
unknown  to  the  master  of  the  Linwood  until  the  day  after  the 
disaster.  His  vessel  was  the  property  of  Federal  owners,  and  the 
cargo  that  of  a  British  merchant. 

On  the  morning  of  the  18th  of  July,  two  oflBcers  of  a  militia 
regiment  of  North  Carolina,  who  were  then  in  charge  of  that  part 
of  the  coast,  came  on  board  the  Linwood;  but,  after  remaining 
only  a  short  time,  returned  on  shore  taking  the  master  with 
them,  and  in  the  course  of  the  same  day  both  he  and  the  crew 
were  made  prisoners,  and  not  allowed  again  to  go  on  board  the 
vessel.  No  portion  of  the  cargo  was  removed,  or  could  be  re- 
moved, on  that  day,  on  account  of  the  rough  state  of  the  weather. 
On  the  following  day  120  bags  of  coffee  were  safely  landed  from 
the  ship  by  certain  persons  called  wreckers,  but  who  were,  in 
fact,  salvors,  and  who  acted  under  the  orders  of  an  officer  holding 
a  commission  for  that  purpose  under  the  Federal  government. 
A  thousand  bags  more  could  have  been  saved  but  for  the 
[•172]  interference  of  the  *  soldiers  of  the  above-mentioned  mi- 
litia regiment,  who  prevented  it.  The  ship  broke  up  on 
the  20th,  and  all  the  coffee  but  the  120  bags  which  had  been 
brought  on  shore  was  totally  lost. 

The  above  facts  were  admitted  at  the  trial,  when  a  verdict  was 
entered  for  the  plaintiff  for  the  amount  claimed,  leave  being  re- 
served to  the  defendants  to  move  to  enter  a  nonsuit,  or  to  reduce 
the  damages,  on  the  ground  that  the  loss  was  occasioned  by  the 
excepted  perils,  or  at  least  that  a  partial  loss  was  by  such  perils 
turned  into  a  total  loss.  The  Court  to  have  power  to  draw  such 
inferences  as  a  jury  might  draw  from  the  above  facts. 

Brett,  in  this  term,  obtained  a  rule  accordingly. 

Bovill,  Lush,  and  Honyman  showed  cause. . —  The  question  is, 
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'^'^^tiher  the  cargo  was  lost  by  capture,  seizure,  detention,  or  the 
^^s^quences  thereof,  or  any  attempt  thereat,  or  by  the  conse- 
^^^^^O.ces  of  hostilities,  riots,  or  commotions.     It  is  said,  that  the 
,  ^l>*e  going  ashore  at  Cape  Hatteras  was  caused  by  the  light  not 
.  ^^S  there,  and  that  the  light  not  being  there  was  a  consequence 
^    ^hostilities.     It  may  be  admitted,  for  the  purpose  of  this  argu- 
^f^   ^ti,  that  if  there  had  been  a  light  on  Cape  Hatteras  the  captain 
pr^  ^-^  have  seen  it,  and  could  have  put  his  ship  about  in  time  to 
/    J^^nt  her  running  ashore.     Still  it  is  contended  that  the  loss 
^\  ^  *>e  ship  was  not  a  consequence  of  hostilities,  in  the  sense  in 
^^^V^h  those  words  are  used  in  policies  of  marine  insurance.     It 
\^   a  received  maxim  of  law,  that   in   construing  those  policies 
causa  proxima  non  remota  spectatur.     The  maxim  itself  is  stated, 
and  the   cases   collected  in    Broom's   Legal   Maxims,  3rd  edit., 
202,  203,  and    in   Marshall  on  Insurance,  4th  edit,  375.     The 
application   of   this    maxim    sometimes    extends,    sometimes    re- 
stricts the  liability  of  insurers.     In  Busk  v.  The  Eoyal  Exchange 
Assurance  Company,  2  B.  &  Aid.  73  (p.  332,  post),  in  an  action  on  a 
policy  on  a  ship,  by  which,  amongst  other  risks,  the  underwriters 
insured  against  fire  and  barratry  of  the  master  and  mariners,  it 
was  held  that  they  were  liable  for  a  loss  by  fire  occasioned  by 
the  negligence  of  the  master  and  mariners.     In  Powell  v.  Gudgeon, 
5  M.  &  S.  431  (17  R  E.  386),  on  the  other  hand,  where  the  ship, 
being  disabled  by  the  perils  of  the  sea  from  pursuing  her  voyage, 
was  obliged  to  put  into  port  to  repair,  and,  in  order  to  defray  the 
expenses  of  such  repairs,  the  master,  having  no  other  means,  was 
obliged  to  sell  a  portion  of  the  goods,  it  was  held  that  this  was 
not  a  loss  of  the  goods  by  the  perils  of  the  sea  for  which  the 
underwriter  was  liable.     In  the  present  case  the  proximate  cause 
of  the  loss  was  the  stranding  of  the  ship.     No  doubt  the  putting 
out  of  the  light  at  Cape  Hatteras  had  something  to  do  with  this, 
and  so  the  loss  is  in  a  remote  way  connected  with  the  hostility 
between  the  Northern  and  Southern  States.     But  a  cause  much 
more  directly  leading  to  the  loss  than  the  absence  of  the  light 
was  the   captain  getting   out  of   his  reckoning.     With   that  the 
hostilities  had  nothing  whatever  to  do.     Suppose  this  had  been 
the  case  of  a  ship  reinsured  against  the  excepted  perils,  and  an 
action  had  been  brought  on  this  policy  of  reinsurance,  —  could  it 
have  been  said  that  the  underwriters  were   liable  as  for  a  loss 
caused  by   hostilities?     Surely   not     It  would   have   been   said 
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that  the  loss  "was  caused  by  the  ship's  stranding,  and  that  this  was 
a  peril  of  the  sea.  It  will  also  be  said  that,  supposing  the  ship's 
stranding  not  to  be  a  consequence  of  hostilities,  still  that  the  un- 
derwriters are  not  liable,  fox  that  there  was  a  subsequent  total  loss 
by  capture.  But  it  is  contended  that>  when  once  the  ship  was 
stranded  without  hope  of  recovery,  there  was  a  total  loss  of  ship 
and  cargo,  and  all  that  happened  afterwards  is  a  matter  of  total 
indifference.  As  soon  as  the  ship  went  ashore  she  might  have 
been  then  and  there  abandoned.  There  are  numerous  cases  which 
show  that  this  is  the  correct  view  of  the  law.  In  Lime  v.  Janson, 
12  East,  648  (11  B.  B.  513),  the  ship  was  not  lost  by  stranding; 
there  was,  from  the  first,  every  probability  that  she  would  he, 
and  in  fact  she  was,  got  off.  Her  capture,  therefore,  as  she  lay 
aground,  was  rightly  held  to  be  the  true  cause  of  loss.  This  is 
pointed  out  by  the  Court  of  Queen's  Bench  in  Knight  v.  Faith, 
15  Q.  B.  649 ;  see  p.  668 ;  19  L.  J.  Q.  B.  509.  Fatriek  v.  the  Com- 
mercial Insurance  Company,  11  Johns.  Eep.  (N.  S.)  9  and 
[*  173]  14,  is  a  precisely  *  similar  case.  The  case  of  ffahn  v.  Cor-- 
bet,  2  Bing.  205  (27  E.  R  590),  is  very  like  the  present. 
That  was  the  case  of  an  insurance  on  goods  in  a  ship  warranted 
free  from  capture  and  seizure.  The  ship  was  stranded,  and  dis- 
abled from  proceeding,  and  as  she  so  lay  she  was  captured  by  the 
enemy.  But  the  Court  held  that,  because  the  ship  was  lost  when 
stranded,  without  hope  of  recovery,  there  was  a  total  loss  of  the 
ship  by  the  perils  of  the  sea ;  and  that,  consequently,  there  i^ras 
a  total  loss  of  the  cargo  on  board  her  by  the  perils  of  the  sea  also. 
The  case  of  Zivie  v.  Janson,  is  there  commented  on  and  distin- 
guished. They  also  cited  ITagedom  v.  WhUmore,  1  Stark.  157; 
Tatham  v.  Hodgson,  6  T.  R  656 ;  Lawrence  v.  Aberdein,  5  B.  &  Aid. 
107  (24  R  R  299) ;  Eedman  v.  JVHson,  14  M.  &  W.  476, 14  L.  J. 
Ex.  833;  Buuskv.  The  Royal  Exchange  Insurance  Company  ;  MofUoya 
v.  The  London  Assurance  Company,  6  Ex.  451,  20  L.  J,  Ex»  254 ; 
Falmer  v.  Nayhr,  10  Ex.  382, 23  L.  J.  Ex.  323 ;  Thompson  v.  Hopper, 
6  El.  &  B.  937 ;  and,  in  error,  1  R  B.  &  E.  1038,  27  L.  J.  Q.  B.  441. 
Brett,  Mellish,  and  Maclachlan,  in  support  of  the  rule.  —  The 
putting  out  of  the  light  at  Cape  Hatteras  was  the  substantial  cause 
of  the  loss  of  the  ship  and  cargo.  It  is  admitted  for  the  sake  of 
the  present  argument  that  if  the  light  had  been  burning  the  cap- 
tain would  have  seen  it  in  time  to  have  put  his  ship  about  And 
if  that  had  been  done,  the  ship  would  not  have  been  stranded. 
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The  loss,  therefore,  was  within  the  meaning  of  the  warranty,  and 
the  underwriters  are  not  liable.     The  principle  of  catLsa  proxima 
non  r^-mota  spectatur  is  not  disputed  by  the  defendants,  but  the 
questioxi  here  is  as  to  the  meaning  of  the  words  in  this  warranty ; 
and  it   is  submitted  that  it  was  in  consequence  of  that  principle, 
and  ttxe  knowledge  that  in  case  of  a  ship  being  wrecked  in  its 
attempt  to  avoid  capture,  the  underwriter  would  not  be  protected 
by  &  ^Warranty  of  free  from  capture,  that  the  word  "  consequences  " 
was  introduced  into  the  present  warranty.     The  eflFect  of  the  in- 
troduction of  that  word  is  to  make  the  warranty  the  same  as  if  it 
"^  said  "  free  from  hostilities  and  all  the  consequences  thereof.** 
•luB  parties  have  therefore  in  this  case  excepted  out  of  the  policy 
f^'^in  losses  by  sea  peril,  namely,  such  as  are  the  result  of  acts  of 
^^ti\ity.     Next,  there  was  only  a  partial  loss  of  the  cargo  by 
*|^^1^  of  the  sea ;  a  certain  portion  was  in  fact  saved,  and  it  appears 
v^^^    the  evidence  that  a  considerable  portion  more  might  have 
.^   "^   saved  but  for  the  acts  of  the  Confederate  troops.     It  is  sub- 
t       ^^d  that  what  took  place  amounted  to  a  capture  of  the  goods 
^^  \he  Confederates  on  the  Wednesday  after  the  stranding  of  the 
vessel.    It  is  not  necessary  to  constitute  a  capture  that  the  enemy 
should  put  men  on  board.     The  Edward  and  Mary,  3  Rob.  Adm. 
Cas.  305,  and  The  Hercules,  2  Dodg.  Adm.  Eep.  353.     There  wm 
therefore  a  total  loss  of  the  goods  by  capture,  for  the  capture  being 
subsequent  to  only  a  partial  loss,  and  being  before  a  total  loss  by 
the  perils  of  the  sea,  the  underwriters  are  protected  by  the  war- 
ranty as  for  a  total  loss  by  capture.     The  plaintiff  relies  on  the 
case  of  Hahn  v.  Corbet,  but  there  it  was  found  as  a  fact  by  the 
Court  that  there  had  been  a  total  loss  of  the  goods  by  the  perils  of 
the  sea  before  capture.     If  there  had  been  no  enemy  to  have  taken 
them  they  could  never  have  been  saved  from  the  sea.     That  is  not 
the  present  case,  where  it  is  evident  that  120  bags  were  safely 
landed  and  1000  bags  more  could  have  been  saved  but  for  the  in- 
terference of  the  enemy.     The  case  is  therefore  brought  within  the 
principle  of  Ghreen  v.  Elmalie,  1  Peake,  278  (3  R  R  693).     If, 
however,  there  was  not  a  total  loss  by  capture,  there  was  a  partial 
loss  at  any  rate  in  consequence  of  hostilities,  and  to  that  extent  at 
least  the  underwriters  are  entitled  to  the  benefit  of  the  exception 
in  the  policy. 

Erle,  Ch.  J.  —  In  this  case  I  am  very  much  obliged  to  the  learned 
counsel  who  are  concerned  on  both  sides  for  their  very  able  argu- 
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ment,  the  result  of  which  is,  in  my  opinion,  that  we  ought  to  give 
our  decision  in  favour  of  the  plaintiff  in  respect  of  a  partial  loss. 
This  was  an  action  upon  a  policy  of  insurance  upon  coffee, 
[*  174]  and  the  policy  contained  ♦  this  clause  of  exception :  "  War- 
ranted free  from  capture,  seizure,  detention,  and  all  the 
consequences  thereof,  and  of  any  attempt  thereat,  and  free  from 
all  the  consequences  of  hostilities,  riots,  and  commotion."  It  turns 
out  that  the  insured  ship,  with  a  caigo  of  coffee  on  board,  in  pro- 
ceeding from  Balize  to  New  York,  had  to  pass  by  Cape  Hatteras. 
What  the  captain  intended,  was  to  steer  northeast  till  he  had 
rounded  the  Cape,  and  then  to  steer  due  north  to  New  York ;  but 
he  got  out  of  his  reckoning,  and  when  he  was  thirty  miles  south  of 
the  Cape  and  ten  miles  westward  of  it,  thought  that  he  had  passed 
it  The  consequence  was  that  turning  to  the  north  too  soon  he 
ran  ashore. 

If  there  were  nothing  more  in  the  case,  it  would  be  a  clear  loss 
by  perils  of  the  sea ;  but  there  is  this  further  fact  to  be  taken  into 
consideration,  that  at  Cape  Hatteras  there  had  been  maintained, 
until  the  secession  of  North  Carolina  from  the  United  States,  a 
lighthouse,  and  when,  at  the  outbreak  of  the  present  war  in  Ameri- 
ica.  North  Carolina  seceded  and  sided  with  the  Confederate  States, 
the  light  at  Cape  Hatteras  was  put  out  for  a  hostile  purpose  ;  the 
Federal  ships  being  likely  to  suffer  from  the  want  of  the  light,  if 
they  had  to  pass  Cape  Hatteras. 

I  also  take  as  a  fact  for  the  purpose  of  this  judgment  that,  if 
there  had  been  a  light  on  Cape  Hatteras,  the  captain  could  have 
seen  it  and  could  have  put  his  ship  about,  and  if  he  could  have 
seen  it  and  could  have  put  his  ship  about,  that  the  ship  would  not 
have  been  lost  in  the  manner  in  which  it  was. 

Now  the  grand  contention  upon  the  first  part  of  the  case  is, 
whether  the  loss  of  the  ship  was  a  loss  caused  by  the  consequences 
of  hostilities  within  the  meaning  of  this  policy.  I  quite  agree 
with  the  learned  counsel  who  have  argued  the  case  on  both  sides 
that  it  is  a  question  of  construction  ;  and  that  the  intention  of  the 
parties  is  to  be  gathered  from  the  words  in  the  instrument  with  the 
surrounding  circumstances.  The  words  are  not  so  usual  as  to  have 
been  the  subject  of  judicial  interpretation  before,  and  it  is  my  duty 
at  the  present  moment  to  put  that  construction  upon  them  which 
I  think  the  parties  to  the  instrument  intended.  I  quite  agree  with 
the  learned  counsel  who,  in  the  course  of  the  argument,  have  either 
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afiSjmoLed  or  conceded,  that  these  words  are  to  be  construed  in  the 
saiEX^  V7ay  as  if  the  assured  had  reassured  his  cargo  against  those 
peri  las.  which  are  excepted  in  the  warranty  that  we  now  have  to 
coii.^'t^:irue.  So  that,  if  the  action  had  been  on  that  policy  of  re- 
assY3.:s7si,nce,  and  the  ship  had  been  lost  in  the  manner  I  have  stated, 
thexi.  it  would  have  been  the  duty  of  the  Court  to  say  whether  the 
piitt:.i]:^g  out  of  the  light,  which  was  a  consequence  of  hostilities, 
was  ^o  connected  with  the  loss  of  the  ship  as  to  make  the  insurer 
liable. 

rin.^  words  are  to  be  construed  with  reference  to  the  known 
prici.  cji;ple  pervading  insurance  law,  caiLsa  proxima  non  remota  speo 
tatttr^r^^  The  relation  of  causation  is  a  matter  that  cannot  be  often 
distixxc3tly  ascertained;  but  if,  in  the  ordinary  course  of  events,  the 
one  ^:r^tecedent  is  constantly  followed  by  the  other  sequence,  they 
Dia^  tie  taken  to  stand,  in  common  parlance,  in  the  relation  of 
caus^     ^nd  efifect 

^o"vv,  in  the  present  case,  were  the  putting  out  of  the  light  and 
the  loss  of  the  ship  so  connected  together  as  to  stand  in  that  rela- 
tion ii:^  the  ordinary  course  of  events  ?  I  think  they  were  too  dis- 
tantly-  connected  with  each  other  to  stand  in  that  relation. 

^  ^^^'V'ill  put  an  instance  of  what  I  consider  a  consequence  within 
the  xxi  waning  of  this  policy.  Supposing  there  was  a  hostile  attempt 
at  tlx^  seizure  of  the  ship,  and  the  enemy  was  to  follow  the  ship, 
and  tiVi.e  ship  to  escape  seizure  was  to  run  aground  or  to  run  ashore, 
the  loss  would  be  then  caused  by  the  attempt  at  seizure,  and  it 
won  IcX   be  within  the  exception. 

^  ^^'^ill  suppose  again  that  the  enemy  gave  chase  to  the  ship  for 

the  X>xxTpose  of  seizing  her,  and  to  avoid  being  seized  she  got  into  a 

bay   ^vvliere  there  was  neither  anchorage  nor  port,  and  the  wind  on- 

shor^^   and  where,  if  the  wind  so  continued,  it  was  physically  cer- 

taia   tlxat  she  must  be  lost,  I  should  say  that  the  ship,  being  driven 

on  Scxore  by  the  wind,  under  those  circumstances,  was  lost  by  the 

conseq^^ences  of  an  attempt  at  seizure,  and  that  it  would  be  within 

the    ^^ception.     The  exception  has  reference  to  seizure  and  the 

consequences  thereof,  or  of  any  attempt  at  seizure. 

*-  ^ill  suppose  a  third  case,  that  is,  that  the  wind  did 
cYia-Tige^  and  that  the  ship  got  *out  of  the  bay  and  pro-  [*175] 
^^®^^d  on  her  voyage,  and  afterwards  in  the  course  of  the 
voyage  was  overtaken  by  a  storm,  which  she  would  have  avoided 
"by  having  arrived  at  her  port  if  she  had  not  been  obliged  to  devi- 
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ate  and  delay  by  reason  of  the  attempt  at  seizure.  If  she  foundered 
in  the  storm,  there  would  be  then  a  loss  which  never  would  have 
occurred  if  there  had  not  been  the  attempt  at  seizure.  But  the 
loss  would  not  be  connected  with  that  attempt  in  that  proximate 
relation  which,  in  the  ordinary  course  of  events,  is  necessary  to 
connect  the  loss  with  what  is  called  the  cause  of  the  loss.  The 
ship  going  out  of  the  bay  and  proceeding  on  her  voyage,  it  is  not  a 
sequence  in  the  ordinary  course  of  events  that  if  a  storm  should 
overtake  her  she  should  sink  in  the  course  of  that  storm.  I  sup- 
pose, as  a  fact  found  in  the  case,  that  if  she  had  not  been  obliged 
to  deviate  she  would  have  been  safe  in  port  before  the  storm  came 
on.  Then  I  should  say  that,  although  the  consequence  of  the 
attempt  at  seizure  was  the  cause  without  which  the  loss  never 
would  have  happened,  yet  it  is  not  the  efficient  cause  of  it,  in  the 
language  used  in  some  of  the  cases  analogous  to  this,  or  the  proxi- 
mate cause  of  it,  in  the  language  of  some  other  cases.  The  one 
fact  is  too  remote  from  the  other  to  call  it  a  loss  by  the  conse- 
quence of  hostilities,  and,  therefore,  it  would  be  a  loss  by  perils  of 
the  sea. 

Take  another  instance.  The  warranty  extends  to  loss  from  all 
the  consequences  of  hostilities.  I  will  assume  that  the  ship  is 
destined  for  a  port  where  there  are  two  channels  of  entrance.  In 
one  of  those  channels  there  is  a  torpedo  which  has  been  laid  down 
for  hostile  purposes :  in  the  other  there  is  none.  If  the  master  of 
the  ship  coming  into  the  port  knows  nothing  of  the  torpedo  and  the 
ship  is  sunk  and  destroyed,  there,  of  course,  the  consequence  of 
hostilities  leads  directly  to  the  destruction.  The  hostilities  having 
induced  the  occupiers  of  the  port  to  lay  down  the  torpedo,  if  the 
ship  struck  on  it  and  was  destroyed,  this  is  the  consequence  of 
hostilities,  which  are  the  proximate  cause  of  the  loss,  and  so  the 
loss  is  within  the  exception.  But  suppose  the  master  is  aware  that 
the  torpedo  is  there,  and  for  the  purpose  of  avoiding  the  torpedo  he 
takes  the  other  channel,  and  from  bad  navigation  the  ship  runs 
aground  there,  and  is  lost.  In  my  opinion  that  would  be  a  loss  not 
within  the  exception,  because  by  good  navigation  she  might  have 
passed  through  safely.  I  should  say  that  the  ship  so  lost  would  be 
lost  by  the  perils  of  the  sea,  within  the  meaning  of  the  policy. 

Now,  let  us  apply  these  oonsiderations  to  the  present  case.  The 
captain  had  missed  his  reckoning,  and  either  not  having  a  sufficient 
look-out,  by  which  he  would  have  seen  the  breakers  ahead  when 
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he  was  coming  towards  the  shore,  or  not  lying  to  in  the  night,  when 
he  doubted  of  his  position,  he  runs  on  shore.  And  it  is  not,  in  my 
opinion,  the  absence  of  the  light  which  proximately  causes  the  run- 
ning on  shore,  within  the  meaning  of  marine  policies.  •  It  would, 
therefore,  follow  that  the  wreck  of  the  ship  is  not  within  the  excep- 
tion, but  is  within  the  policy ;  and  if  the  wreck  of  the  ship  brought 
about  the  loss  of  the  cargo,  the  insurer  of  the  cargo  is,  so  far,  to  be 
considered  liable. 

But  then  follow  the  subsequent  events.  The  ship  struck  on  the 
Tuesday  night  On  the  Wednesday  the  weather  was  too  rough  to 
save  the  cargo.  On  the  Thursday  the  weather  was  smooth  enough, 
and  considerable  part  might  have  been  saved  One  hundred  and 
twenty  bags  were  saved,  and  1120  might  have  been  saved,  but  that 
the  Confederate  troops  came  down  and  interfered  with  the  officers 
of  the  Federal  government,  who  had  the  duty  to  save  the  cargo,  and 
who  were  salvors  in  fact,  though  they  are  called  wreckers. 

No  doubt,  when  the  ship  was  wrecked  at  first,  and  there  was  no 
appearance  of  being  able  to  save  any  of  the  cargo,  there  was  presum* 
ably  a  total  loss  of  the  cargo.     But  when  the  course  of  events 
showed  that  the  ship  had  not  gone  to  pieces,  and  there  was  a  part 
of  the  cargo,  at  least,  that  could  have  been  saved,  then  the  pre- 
sumption of  a  total  loss  ceased     When  a  part  of  the  cargo  was 
^tually  saved,  of  course  that  presumption  was  demonstrated  not  to 
^J^plj  to  that,  and  I  take  it  to  be  found  as  a  fact  that  1000  bags 
^^re  could  have  been  saved,  but  were  prevented  from  being  saved 
ZiT     ^lie  manner  I  have  mentioned     Those  1000  bags,  as  between 
tlM^    2)arties  to  this  instrument,  must  be  taken  to  have  been,  if  I  may 
^J^     mo,  potentially  saved,  and  they  would  have  been  saved, 
^^  fc        that  *  saving  was  prevented  by  the  consequences  of  [*  176] 
ho^  ^::-mlities  and  commotion.     That  being  so,  those  1000  bags 
^^^■^'^^  brought  within  the  exception  in  tliis  policy,  so  that,  with 
^^I^'^ct  to  them,  the  loss  was  a  loss  for  which  the  underwriters  are 
^^      ^able.     One  hundred  and  twenty  bags  were  not  lost  at  all ;  for 
UO  ^3;^  jjj^gg  ^Yie  insurers  are  not  liable,  although  they  were  lost;  but 
toxr     .^^330  bags  the  insurers  are  liable,  for  to  that  extent,  it  appears 
^^^=^^e,  there  was  a  {lartial  loss  within  the  meaning  of  this  policy. 
-*-  ^i  was  gravely  contended  by  the  learned  counsel  for  the  defend- 
^tK\;^^  that  there  was  a  total  loss  of  the  cargo  by  capture ;  and  if 
v^^^*^^  was  a  total  loss  of  the  cargo  by  capture,  that  would  be  within 
v^^     warranty  of  exceptions,  and  the  insurer  would  not  be  liable. 
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But  it  appears  to  me  that  none  of  the  authorities  apply  to  the  case 
that  is  now  before  the  Court  It  appears  to  me  that  the  ship  was 
in  a  state  of  wreck ;  that  the  cargo  was  in  the  nature  of  wreck ;  and 
that  the  aet  of  the  troops,  in  all  that  they  did  on  the  wreck  in  rela- 
tion to  the  cargo,  was  the  act  of  collecting  what  they  could  despoil 
from  the  wreck  for  themselves,  and  by  no  means  the  act  of  troops 
taking  possession  of  a  ship,  or  of  a  cargo,  in  the  capacity  of  troops 
making  a  capture. 

I  think,  therefore,  that  the  verdict  ought  to  be  for  the  plaintifiT 
for  the  value  of  the  5380  bags,  the  loss  of  which,  in  my  opinion, 
was  covered  by  the  policy. 

WiLLES,  J.  —  I  am  of  the  same  opinion  upon  all  the  points. 

There  are  three  matters  with  reference  to  which  the  case  may  be 
considered.  First,  with  reference  to  the  effect  of  there  not  being 
the  usual  light  at  Cape  Hatteras.  Secondly,  with  reference  to 
the  wreck  and  its  immediate  effects.  Lastly,  with  reference  to  the 
hostile  seizure  by  the  Confederate  troops.  Now,  so  far  as  the 
absence  of  the  light  is  concerned,  the  question  to  be  considered  is, 
whether  the  loss  of  the  vessel,  in  consequence  of  the  possibility,  or 
indeed  the  strong  probability  (as  enforced  by  Mr.  Maclachlan  in 
his  able  argument)  of  her  escape  from  shipwreck,  if  the  light  had 
been  there,  is  to  be  attributed  to  the  consequence  of  the  hostile  act 
of  putting  out  the  light.  It  may  have  been,  in  one  sense,  the  cause 
of  the  loss ;  but  it  was  not  the  proximate  cause.  It  was  not  the 
absolute  certain  cause  of  the  loss.  The  proximate  and  absolute 
certain  cause  of  the  loss  was  the  fact  of  the  vessel  taking  a  wrong 
course,  and  getting  on  the  rocks  at  Cape  Hatteras.  Now,  I  appre- 
hend that,  as  soon  as  that  is  stated,  the  only  question  remaining  to 
be  considered  is,  whether  there  is  to  be  applied  to  this  case  the 
ordinary  rules  of  the  insurance  law,  namely,  that  you  are  not  to 
trouble  yourself  with  distant  causes;  that  you  are  not  to  go 
into  metaphysical  distinctions  between  causes  efi&cient  and  causes 
material,  and  causes  final,  and  so  on  of  the  rest  of  them,  but  you 
are  to  look  to  the  proximate  and  immediately  operating  cause  of 
the  loss,  and  to  that  only ;  that  is,  whether  the  ordinary  rule  of 
insurance  law  is  applicable  to  this  policy.  It  has  been  argued  that 
it  is  not  applicable  to  this  policy,  because  of  the  introduction  into 
the  exception  of  the  words  "  all  consequences  of  hostilities ; "  assum- 
ing, as  I  also  intend  to  do,  that  the  acts  of  the  persons  called  Con- 
federates are  to  be  treated  as  hostilities.     But  I  apprehend  that 
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that  is  quite  a  fallacious  argument  on  the  part  of  the  defendants. 
I  apprehend  that,  in  putting  a  construction  on  this  exception,  you 
are  to  look  only  to  the  proximate  consequences  of  hostilities,  not- 
withstanding the  use  of  the  word  "  all "  in  that  part  of  the  policy 
which  is  for  the  benefit  of  the  insured.  The  introduction  of  the 
word  "  all,"  as  everybody  must  be  aware,  is  unnecessary,  because  no 
rule  of  grammar  can  be  more  clear,  and  no  rule  has  been  longer 
adopted  in  the  law,  than  that  words  general  and  words  universal 
are  all  one.  It  seems  to  me  that  the  proper  construction  to  put  on 
the  words  "all  consequences  of  hostilities"  is  the  construction 
which  you  would  put  on  the  words  "consequences  of  hostilities." 
They  mean  nothing  more  nor  less.  They  refer  to  the  totality  of 
causes  to  be  considered,  not  to  their  sequence,  or  their  proximity, 
or  their  remoteness. 

I  will  put  this  case :  I  will  assume  that  a  vessel  upon  the  same 
course  as  this  vessel  was  leaving  Eio,  and  that  the  captain  was 
acquainted  with  the  fact  that  the  light  on  Gape  Hatteras  had  been 
extinguished  by  the  Confederates,  the  result  of  which  is, 
that  he  keeps  further  out  to  sea,  and  so  goes  *  on  shore  on  [*  177] 
an  island  which  he  would  otherwise  have  avoided,  and  his 
vessel  is  wrecked.  To  take  the  consequences  one  step  further,  I 
will  suppose  that  the  vessel  is  wrecked  for  want  of  a  light  there, 
which  has  been  extinguished  by  a  mariner,  who  had  been  himself 
shipwrecked  by  reason  of  the  light  having  been  extinguished  by  the 
Confederates  at  Cape  Hatteras,  and  who,  being  embittered  against 
all  mankind,  had  proceeded  to  put  out  the  light  on  the  island  where 
the  vessel  is  wrecked.  That  is  a  case  in  which  the  vessel  is  unques- 
tionably wrecked,  in  some  sense,  in  consequence  of  the  light  having 
been  put  out  on  Cape  Hatteras ;  but  can  any  person  in  his  senses, 
dealing  with  the  law  of  insurance,  which  regulates  men  of  business 
and  their  affairs,  suppose  that  that  consequence  is  a  consequence 
which  is  covered  by  this  exception  ? 

But,  if  you  cannot  carry  the  exception  of  consequences  of  hostil- 
ities into  all  consequences,  however  remote,  you  are  necessarily 
driven  to  that  with  which  I  started,  namely,  to  say  that  conse- 
quences here  must  be  dealt  with  according  to  the  ordinary  rule  as 
proximate  consequences. 

Nor  is  this  a  rule  which  is  for  the  benefit  of  the  assured  only. 
It  is  also  applied  for  the  benefit  of  the  insurer,  and  it  is  unnecessary 
to  give  any  further  instance  of  that  than  the  well-known  case  of 
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De  Vaux  v.  Salvador,  4  A.  A  E.  420,  5  L.  J.  (N.  S.)  K,  B.  134  (p, 
305,  posf),  which  made  it  necesaary  to  add  another  clause  to 
policies.  The  insurers  and  the  insured  are  equally  bound  by  the 
rule,  and  applying  that  rule  to  this  case,  the  wreck  of  the  vessel 
was  as  between  these  parties,  and  according  to  the  law  applicable 
to  the  contract  which  they  had  entered  into,  a  wreck  by  the  perils 
of  the  sea,  and  not  a  wreck  in  consequence  of  hostilities. 

Now  I  come  to  the  next  portion  of  the  case,  I  mean  the  wreck 
and  its  effects.  I  prefer  dealing  with  that  before  dealing  with  the 
effect  of  hostilities.  The  facts  have  been  stated,  and  it  is  enough, 
therefore,  in  order  to  introduce  my  judgment  on  this  point,  to  say 
shortly  that  the  vessel  was  stranded,  and  was  totally  lost  from  the 
moment  she  went  on  the  rocks,  without  hope  of  recovery.  With 
respect  to  the  cargo  that  was  on  board  of  her,  the  general  law,  I 
apprehend,  is  simple.  The  vessel  having  been  shipwrecked,  and 
having  taken  water  by  the  shipwreck,  those  facte  of  themselves 
would  have  been  sufficient  to  give  rise  to  a  right  to  abandon,  not 
only  as  regards  the  vessel,  but  a  right  as  regards  the  cargo.  And 
this  is  not  a  rule  peculiar  to  our  own,  but  is  common  to  most 
systems  of  law.  In  illustration  of  this,  I  need  only  refer  to  the 
Treatise  of  Emerigon,  voL  i.  pp.  401,  402,  ed.  Boulay-Paty,  1827, 
where  he  gives  an  instance  in  which  the  vessel  went  ashore,  both 
naufrage  and  hrii  ;  part  of  the  cargo  was  saved,  damaged,  and  part 
of  the  cargo  was  saved,  not  damaged;  and  there  that  most  learned 
and  experienced  of  lawyers  seems  to  consider  that  it  was  a  case  of 
abandonment,  notwithstanding  the  saving  of  a  portion  of  the  goods 
in  an  undamaged  state ;  and  he  does  so  for  the  reason  which  has 
been  stated  by  Mr.  Maclachlan,  in  his  argument,  that  the  law  in 
these  cases  avoids  the  raising  of  questions  which  it  would,  in  the 
great  majority  of  cases,  deem  impracticable  to  determine,  or  deter* 
mine  with  precision. 

I  am  quite  aware  that  this  has  not  been  adopted  to  its  full  extent 
in  our  jurisprudence,  or  in  that  of  America ;  but  it  may  serve  as  an 
introduction,  because  it  shows  that  the  experience  of  mankind  is  in 
favour  of  the  proposition  which  the  authorities  seem  to  furnish, 
namely,  that  where  there  is  a  wreck  of  a  vessel,  without  any  hope 
of  recovering  her,  the  cai^o  is  to  be  treated  as  also  lost  if  the  cir- 
cumstances are  such  that  no  part  of  it  can  be  recovered  for  the  use 
and  benefit  of  the  persons  insured.  Take  the  case  of  a  vessel 
wrecked  on  an  uninhabited  island,  where  the  removal  of  the  goods 
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f'Tom  her,  the  sending  out  a  vessel  to  do  so,  and  bringing  the  goods 

bome,  would  be  ruinous,  in  comparison  with  the  value  which  the 

^oods  would  fetch  when  brought  home.     Of  course  you  have  there 

ei'  case  of  absolute  total  loss  immediately.     Take,  again,  the  case  of 

^^  vessel  being  wrecked  where  the  inhabitants  of  the  island  are 

ravage  people,  who  seize  a  portion  of  the  goods,  or,  a  portion  of  the 

^oods  being  saved  by  the  crew,  the  crew  are  immediately  deprived 

of  them  by  the  savage  people  of  the  place.     There,  again,  you  have 

i>Iie  case  of  a  total  loss.     That  is  the  case  of  Bondrett  v. 

.fferUigg,  Holt's  N.  P.  149  (17  B.  R  625).     *  There  part  of  [♦  178] 

the  goods  was  lost,  part  was  got  ashore,  and  the  wreck  was 

dest^Toyed  and  plundered  by  the  inhabitants  of  the  coast,  so  that  no 

pojrt^ion  came  again  into  the  possession  of  the  assured ;  and  Chief 

^u:^  -fcice  GiBBS  there  deals  with  the  case  as  one  of  a  total  loss ;  and 

*^©  ^S'ives  this  reason,  that  the  portion  of  the  goods  which  were  saved 

^OMiimcx  the  wreck,  and  which  they  got  ashore,  never  came  again  into 

^^^        hands  of  the  owner.    He  treats  that  as  a  proximate  consequence 

^^    '•lirlie  wreck  which  has  taken  place  under  those  circumstances. 

^*^^^  ^^refore  it  is  not  necessary  that  the  ship  should  be  in  a  condition 

^'^^^  :ie  it  is  physically  impossible  to  get  any  of  the  goods  out  of  her. 

Y^^-^^-  must  take  all  the  circumstances  into  account  for  the  purpose 

^^^B-etermining  whether  any  of  the  goods  can  be  saved  for  the 

^  ^^^fit  of  the  owner.    Now  you  might  put  as  opposed  to  that  the 

^^^    of  a  vessel,  such  as  we  all  have  heard  of,  going  down  at  the  en- 


^.  .r^^^~^^  ce  of  a  dock  at  the  port  to  which  she  is  bound,  the  insurance 
K  ^^^-^^  continuing,  and  the  goods  unimpaired,  and  all  capable  of  being 
w  ^^  ^red  with  very  little  difficulty.  It  is  very  easy  to  imagine  any 
jj^^^^^:=^ber  of  cases  between  those  two^  but  it  would  be  a  waste  of 
ft/^^^^  ^^  to  do  so.  Those  seem  to  be  the  two  cases  at  one  extreme  and 
jjj     ^—  -*ie  other  of  the  list  which  would  be  necessary  for  the  purpose  of 

^i^^^^trating  the  rule. 

^_[^^^ow  what  have  we  in  this  case  ?    We  have  the  vessel  absolutely 

g-     ^^  ^Dked,  and  the  goods  in  this  condition,  that  it  is  possible,  con- 

j^^^^^^nt  with  the  laws  of  nature,  to  save  1120  bags  of  them.     It  is 

_^^^^i)sgible  to  save  the  5380.     I  apprehend  the  conclusion  of  good 

,^^^^^6  and  also  of  law  upon  that  is,  that  the  5380  as  to  which  the 

Y^  ^^^    is  certain  when  the  ship  strikes  are  as  absolutely  lost  as  the 

^^^  itself,  at  the  same  moment  when  she  struck  the  rock.    With 

^^vK^ect  to  a  thousand  bags  of  them,  under  the  ordinary  state  of 

^^^^^Xgs,  if  there  had  been  no  hostilities  (still  using  that  word  in  the 
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sense  which  I  said  I  should  apply  to  it  throughout),  they  would 
have  beeu  saved  to  the  owner,  subject  to  the  salvage  that  was 
properly  payable.  This  being  the  state  of  things  we  have  to  con- 
sider, what  was  the  efifect  of  hostilities  as  to  the  1000  bags  ?  With 
respect  to  them,  I  quite  agree  with  the  argument  on  the  part  of  the 
defendants  that  it  was  a  consequence  and  a  proximate  immediate 
consequence  of  those  hostilities  that  this  portion  of  the  cargo  was 
not  saved.  I  had  turned  over  in  my  mind  whether,  as  only  120 
bags  were  actually  brought  on  shore,  and  as  the  1000  bags  remained 
exposed  to  the  original  peril,  and  were  lost  by  a  consequence  of  it, 
whether  this  remark  ought  not  to  be  confined  to  the  120  bags ;  but 
I  do  not  think  that  would  be  dealing  substantially  with  the  ques- 
tion. The  1000  bags,  I  think  it  must  be  taken,  were  kept  from  the 
shore  by  the  operation  of  hostilities. 

Now  comes  the  question  whether  the  hostilities  had  any  effect 
on  the  rest  of  the  cargo  ?  Much  reliance  was  placed  on  Livie  v. 
Janson,  and  many  observations  were  made  on  the  case  of  Hahn 
V.  Corbet.  With  respect  to  Hahn  v.  Corbet,  I  think  the  learned 
counsel  for  the  defendants  have  established  a  sound  distinction 
between  that  case  and  the  present,  because  there  the  vessel  was 
wrecked  in  such  a  position  that,  but  for  the  subsequent  coming  of 
the  enemy  and  taking  a  portion  of  the  cargo  which  they'  removed 
from  the  vessel,  the  whole  would  have  been  lost.  It  was  a  case 
therefore  in  which  the  vessel  was  wrecked  under  circumstances  in 
which  there  was  no  probability  or  possibility  of  the  goods  being 
saved,  under  the  circumstances,  for  the  benefit  of  the  owner.  There 
was  no  spea  recuperandi,  and  the  goods  which  were  taken  by  the 
enemy  had  been  previously  placed  in  a  position  to  be  totally  lost 
to  the  owners.  Then,  on  the  other  hand,  I  do  not  think  the  case  of 
Livie  V.  Jarison,  which  was  said  to  be  the  same  as  this,  does  at  all 
apply,  because  in  Livie  v.  Janson  what  had  taken  place  before  the 
capture  was  a  simple  deterioration  of  the  vessel.  The  vessel  was 
simply  deteriorated;  there  was  no  total  loss  of  any  part  of  the 
adventure ;  she  was  injured  but  not  destroyed  as  to  the  whole  or 
part  by  the  perils  of  the  sea ;  and  it  was  said  that  her  subsequent 
immediate  capture  had  the  effect  of  entirely  putting  out  of  question 
the  previous  injury  which  she  had  received,  because  had  she  been 
the  best  vessel  that  ever  sailed  the  seas,  and  without  any  injury 
whatever,  she  would  have  been  immediately  captured,  and  entirely 
lost  to  the  assured,  and  captured  by  reason  of  an  excepted  peril. 
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Tha»  -fc  appears  to  me  to  be  wholly  inapplicable  to  a  case 
wh^  zK'e  there  *  was  a  previous  absolute  loss  or  total  loss,  in  [*  179] 
the  sense  in  which  I  use  the  word  total,  of  the  subject- 
mati.  "tier  in  respect  of  which  the  assured  seeks  to  recover,  and  that  by 
peri^  fl  of  the  sea.  I  cannot  pass  over  Livie  v.  Janson  without  refer- 
ring^ to  the  very  able  and  learned  work  of  Mr.  Phillips  on  Insur- 
ano^^  ^  ia  the  first  volume  of  which,  at  p.  673,  he  throws  a  doubt  on 
Li-U':£^^  V.  Janson  and  refers  to  cases  in  the  Courts  of  his  own  country 
^l^^iKe  the  principle  of  that  case  has  not  been  applied  to  an  absolute 
loss-  of  a  portion  of  the  thing  insured.  But  without  at  all  saying  I 
%^  ^i-^e  length  which  Mr.  Phillips  goes  in  that  work,  to  say  that 
it-iT-^^,^  V.  Janson  is  not  law,  I  am  clear  it  can  apply  only  to  cases 
^^^i^»^  as  where  a  vessel  is  deteriorated,  and  not  to  the  case  of  the 
^^M3  ^ct-matter  of  insurance  being  absolutely  lost  by  the  perils  of 
^^^^        asea. 

-^^~^)w,  I  must  come  a  little  closer  to  this  point,  that  is,  to  the 

q[^^  ^^  tion  whether  there  was  a  capture  of  the  5380  bags,  and  for 

^^^"•^     purpose  I  will   assume  that  Livie  v.  Janson  applied.      It 

^Pl^^^ars  to  me  there  was  no  capture  of  the  5380  bags  of  coffee. 

AticifcN^e  5380  bags  of  coffee  were  incapable  of  being  saved;  and  it 

^^*^^*=is  to  me  that  it  would  be  an  abuse  of  language  to  say  that  a 

°^^^^^^^  captures  a  thing  which  must  of  necessity  be  snatched  from 

'^    ^grasp  the  next  moment  by  the  waves ;  a  thing  of  which  he  can 

^'^'^  ^^  no  enjoyment  and  no  possession.     It  has  been  said,  Ipsum 

^^^'^'^goedibiLS  qui  vinoserat  Enosigceum.     One  may  say  that  poeti- 

ca-ll^^^^  but  to  say  that  a  man  captures  a  cargo  which  is  on  the 

^^^^^^s,  and  which  cannot  be  got  on  shore,  is  to  say  that  which  is 

^*^^        the  fact.     The  5380  bags  were  lost  to  the  assured,  and  were 

iosti     to  all  mankind,  from  the  moment  that  they  were  on  the  rocks 

^^^^^out  any  possibility  of  their  being  brought  on  shore.    The  re- 

®^^*^    is,  as  it  appears  to  me,  that  the  5380  bags  of  cofifee  were  lost 

"y  *lie  perils  of  the  sea ;  that  the  1000  were  lost  by  the  conse- 

qufexice  of  hostilities ;  and  with  respect  to  the  former  there  ought 

t>e  judgment  for  the  plaintiff,  with  respect  to  the  latter  for  the 

d^fexidants. 

^'^Xes,  J.  —  I  am  of  the  same  opinion.    I  speak  for  myself  when 

.^^y  that  neither  when  I  had  the  honour  of  a  seat  at  the  bar,  nor 

®J^^^  I  have  been  in  this  place,  have  I  ever  been  more  assisted  by 

^^^    a."ble  arguments  of  counsel  than  I  have  been  on  the  present 

^^^^^^Bion.    I  think  the  result  is  to  make  the  case  perfectly  clear. 
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I  will  assume  for  the  present  purpose  that  the  light  at  Cape  Hat* 
teraa  would  have  been  visible  had  it  been  lighted  in  the  usual  way, 
and  that  the  captain  would  have  seen  it,  and  would  have  recognised 
it,  and  that  he  could  and  would  have  turned  about  his  vessel  in 
time  to  avoid  running  on  shore.  Then,  is  the  absence  of  the  light, 
which  was  at  the  most  but  the  absence  of  an  extrinsic  saving 
power,  a  link  in  the  chain  of  causes  to  which  the  destruction  of  the 
ship  is  to  be  imputed  ?  I  do  not  propose  to  discriminate  between 
the  various  sorts  of  causes  —  which  is  a  matter  that  has  been  dis- 
cussed by  abler  intellects  than  any  that  now  exist  2000  years  ago ; 
but  this  is  plain  and  admitted  on  both  sides :  that  in  a  contract  of 
the  nature  of  a  policy  of  insurance  the  proximate  or  immediate 
cause  is  the  only  cause  at  which  the  Court  can  look.  I  do  not 
enter  into  the  reasons  for  that ;  it  is  established  upon  authority  all 
over  Europe  and  America,  and  there  is  no  doubt  at  all  about  it; 
and  every  judgment  of  this  Court  must  proceed  on  the  hypothesis 
that  it  is  established  law. 

Then  what  were  the  three  causes  here,  which  —  upon  the 
assumption  that  the  captain  would  have  seen  the  light  had  it  been 
there,  and  have  saved  his  vessel  —  have  caused  the  loss?  First, 
the  original  meritorious  cause,  and  in  popular  language  the  cause 
of  the  loss,  was  the  miscalculation  of  his  position  by  the  captain. 
He  was  fifty  miles  to  the  westward  of  his  course,  and  he  did  not 
know  that  Now  comes  the  absence  of  the  light,  which  was,  as  I 
have  said,  but  the  absence  of  an  extrinsic  saving  power,  and,  in 
that  sense,  was  that  the  cause  of  the  destruction  ?  As  was  said  in 
the  course  of  the  argument,  if  a  person  throws  himself  into  the 
Serpentine,  and  the  drags  are  not  near,  can  it  be  said  that  the 
absence  of  the  drags  was  the  cause  of  his  drowning  ?  It  was  but 
an  intervening  cause,  the  absence  of  a  saving  power,  which  had  it 
been  exerted  would  have  saved  the  ship.  But  still  it  leaves  the 
proximate  or  immediate  cause  of  the  loss  a  continuation  of  the  first 
original  meritorious  cause,  namely,  steering  the  vessel  straight  on 

to  the  rock  which  caused  the  loss,  and  that  seems  to  me  to 
[*  180]  be  plainly  a  loss  by  perils  *  of  the  sea.    The  only  time  that 

I  ever  entertained  a  doubt  about  it  was  when  listening  to 
one  of  the  learned  counsel  for  the  defendants,  Mr.  Mellish.  He 
said,  suppose  there  had  been  a  contract  between  the  owner  of  the 
lighthouse  and  the  present  plaintiff  to  keep  the  light  burning,  and 
it  had  been  proved  that  the  light  was  not  kept  burning  in  accord- 
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ance  with  the  contract,  and  that  in  consequence  the  plaintiff  in 
the  darkness  of  the  night  was  thrown  on  the  rocks.  Can  any  one 
say  there  would  not  have  been  a  cause  of  action  ?  No  doubt  there 
would.  But  then  that  is  necessarily  and  distinctly  a  contract 
against  the  indirect  and  remote  damage  occasioned  by  the  absence 
of  this  extrinsic  saving  power  just  as  much  as  if  it  had  been  ex- 
pressed in  words.  For  a  vessel  cannot  be  lost  by  the  absence  of 
the  light,  except  as  an  intervening  cause  of  this  nature ;  and  in  a 
contract  of  that  kind  a  loss  by  subsequent  sea-damage  would  have 
been  included.  It  seems  to  me,  therefore,  that  that  hypothesis 
does  not  oppose  any  real  difficulty.  I  must  say  that  from  the  be- 
ginning to  the  end  of  the  argument  the  case  has  presented  itself  to 
me  on  this  part  of  it  in  the  same  light. 

When  I  come  to  the  second  question,  was  the  loss  a  partial  loss  or 
a  total  loss  of  the  cargo,  at  one  time,  undoubtedly,  I  felt  some  diffi- 
culty. There  can  be  no  doubt  that  when  the  vessel  went  aground 
and  was  totally  lost,  with  respect  to  the  cargo  it  was  not  totally 
lost  The  general  rule  as  to  the  total  loss  of  a  cargo  is,  that  a 
cargo  is  totally  lost  when  it  no  longer  exists  in  specie,  but  has  be- 
come something  else,  either  by  the  progress  of  decomposition  or 
from  some  other  source,  when,  as  has  been  strongly  put  in  some  of 
the  cases,  it  only  exists  in  the  shape  of  a  nuisance.  Or  it  is  lost 
when  it  is  inaccessible  and  cannot  be  got  at.  It  makes  no  differ- 
ence whether  it  is  on  the  top  of  a  rock,  or  at  the  bottom  of  the 
ocean,  —  in  either  of  those  cases  there  is  a  total  loss  of  the  carga 
That  is  not  so  here.  The  cargo  after  the  vessel  was  on  shore 
existed  in  specie.  It  was  accessible,  and,  as  my  learned  Brothers 
have  observed,  the  salvors  here,  who  have  been  called  wreckers, 
and  whose  name  has  tended  to  confuse  this  case,  would  have 
assisted,  and  would,  had  they  been  uninterrupted,  have  saved  1120 
bags.  My  Brother  Willes  and  my  Lord  also  have  already  pointed 
out  the  distinction  between  this  case  and  ffahn  v.  Corbet,  Since 
I  had  the  pleasure  of  hearing  Mr.  Mellish  I  have  had  an  opportu- 
nity of  looking  at  that  case,  and  I  have  looked  into  it  very  care- 
fully, and  undoubtedly,  whatever  were  the  facts  of  that  case,  the 
Chief  Justice  puts  it  distinctly  upon  the  question.  When  were  the 
goods  lost?  They  were  lost  when  the  ship  was  totally  lost;  no 
other  ship  was  near;  there  was  no  land  near;  it  was  just  as  if 
they  had  been  cast  on  a  rock,  and  they  had  been  completely  out  of 
reach.  The  case,  therefore,  of  Hahn  v.  Corbet  opposes  no  diffi- 
voL.  XIV. — 19 
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culty.  In  that  case  the  goods,  according  to  the  strictest  definition 
of  a  total  loss,  or  a  partial  loss  as  applicable  to  goods,  had  been 
totally  lost.  Here  there  was  originally  no  total  loss  of  the  goods, 
but  only  a  partial  loss.  Now  there  was  undoubtedly  afterwards, 
except  as  to  120  bags,  a  total  loss  of  the  goods,  but  with  respect  to 
a  portion  of  the  loss  it  was  not  by  perils  of  the  sea.  I  will  not  en- 
large upon  this  point,  for  I  could  only  repeat  what  has  been  said 
by  my  learned  Brethren.  The  result  seems  to  me  to  be  clear,  that 
the  1000  bags  were  within  the  exception,  and  that  the  rest  were 
lost  by  the  perils  of  the  sea. 

Keating,  J.  —  I  am  quite  of  the  same  opinion.  The  principal 
question,  no  doubt,  as  it  has  been  put  by  the  learned  counsel  for 
the  defendants,  is,  What  is  the  meaning  and  construction  of  these 
words  used  in  the  warranty,  "  free  from  all  consequences  of  hostil- 
ities, riots,  or  commotion"?  —  and  for  the  reasons  that  have  been 
given,  it  seems  to  me  that  the  intention  of  the  parties  was  by  that 
exception  to  warrant  the  freedom  from  all  consequences  of  hostili- 
ties, riots,  or  commotion  as  a  cause  of  the  loss  which  occurred. 
That  being  so,  it  is  admitted  on  all  hands  that  the  immediate 
cause  of  loss  was  the  perils  of  the  sea.  Therefore,  if  the  warranty 
is  to  be  read  in  the  way  that  I  have  stated,  there  can  be  no  doubt 
that,  according  to  the  universal  construction  of  instruments  of 
marine  insurance,  the  cause  intended  must  be  taken  to  be  the 
immediate  or  proximate  cause  of  the  loss ;  that  is,  the  perils  of 
the  sea,  and  not  the  putting  out  the  light  at  Cape  Hatteras.     I  also 

agree  with  the  rest  of  the  Court,  that  the  loss  here  ulti- 
[*  181]  mately  is  a  partial  loss.     Mr.  Mellish  *  well  expressed  it 

when  he  said  that  as  long  as  the  coffee  remained,  as  coffee, 
under  the  control  of  the  captain  and  crew,  and  was  capable  of  being 
saved,  there  could  be  no  total  loss.  Taking  the  whole  of  that  to- 
gether, that  seems  to  be  correct ;  but  as  bearing  on  this  case  the 
observation  arises  that  as  to  5380  bags,  from  the  moment  that  the 
ship  struck  on  the  rock  the  coffee  was  no  longer  within  the  control 
of  the  captain  and  crew,  with  any  capacity  to  be  saved,  or  capable 
of  being  saved,  —  it  was  then  and  there  lost  presumably  quite  as 
much  so  as  it  was  after  it  was  actually  lost  As  to  the  1000  bags 
which  might  have  been  saved,  I  have  no  doubt  that  their  loss  was 
as  clearly  occasioned  by  the  consequence  of  hostilities  as  that  the 
remainder,  the  5380,  were  lost  by  the  perils  of  the  sea.  That 
being  so,  I  come  to  the  same  conclusion  that  the  rest  of  the  Court 
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have  arrived  at,  that  the  verdict  should  be  for  the  plaintiff  as  to 
the  5380  bags,  and  as  to  the  residue  for  the  defendants. 

Bule  absolute  to  enter  the  verdict  accordingly. 


ENGLISH  NOTES. 

There  is  usually,  after  the  enumeration  of  the  perils  insured  against, 
a  sweeping  clause,  ''and  of  all  other  perils,  losses,  and  misfortunes." 
This  clause  has  been  construed  on  what  is  called  the  ejusdem  generis 
principle,  so  as  to  cover  other  cases  of  marine  damage  of  the  like  kind 
with  those  enumerated.  An  early  case  in  which  the  clause  was  given 
effect  to  is  CulUn  v.  Butler  (1816),  5  M.  &  S.  461,  17  R.  R.  400, 
where  an  English  ship  having  been  sunk  by  another  English  ship  firing 
upon  her  under  a  mistake.  Lord  Ellenbosough  held  that  if  this 
was  not  a  loss  by  perils  of  the  seas,  it  came  within  the  clause,  ''all  other 
perils,"  &c  Other  cases  are  Butler  v.  Wildman  (1820),  3  B.  &  Aid* 
398,  22  R.  R,  435,  where  specie  was  thrown  overboard  to  avoid  imme- 
diate capture;  Phillips  v.  Barber  (1821),  5  B.  &  Aid.  161,  24  R.  R. 
317,  where  a  ship  was  blown  over  on  her  side  in  a  graving-dock; 
Devaux  v.  tP Anson  (1839),  5  Bing.  N.  C.  519,  where  a  ship,  being  in 
a  dry-dock,  was  damaged  by  the  preparations  for  getting  her  afloat; 
Davidson  v.  Burnand  (1868),  L.  R.  4  C.  P.  117,  38  L.  J.  C.  P.  73j 
19  L.  T.  782,  17  W.  R.  121,  where  the  injury  was  by  water  getting 
into  the  vessel  by  apertures  left  open  by  the  negligence  of  the  crew ; 
West  India  and  Panama  Telegraph  Co.  v.  Home  and  Colonial  Marine 
Insurance  Co,  (C.  A.  1880),  6  Q.  B.  D.  51,  50  L.  J.  Q.  B.  41,  43  L.  T. 
420,  29  W.  R.  92,  where  a  ship  was  wrecked  by  the  bursting  of  her 
boiler.  The  ship  did  not  sink,  but  was  rendered  unseaworthy  by  the 
explosion;  and  she  was,  by  great  exertion,  towed  into  shallow  water  to 
avoid  going  down  altogether. 

These  cases  are  all  well  considered  in  the  judgments  of  the  House  of 
Lords  in  Thames  and  Mersey  Marine  Insurance  Co,  v.  Hamilton 
(H.  L.  1887),  12  App.  Cas.  484,  ^  L.  J.  Q.  B.  626,  57  L.  T.  695, 
36  W.  R.  337,  where  the  claim  was  for  damage  to  a  donkey-engine  on 
board  ship,  by  the  bursting  of  the  air-chamber  of  the  pump,  caused  by 
the  closing  of  a  valve  which  should  have  been  opened  when  the  engine 
was  set  to  work.  The  decision  in  Devaux  v.  J^Anson^  supra,  and  West 
India  and  Panama  Telegraph  Co.  v.  Home  and  Colonial  Marine  In- 
surance Co,y  supra,  are  much  questioned  by  the  learned  Lords  who 
advised  the  House;  and  they  held  that  the  cause  of  damage,  which 
oould  not  be  distinguished  in  principle  from  what  occurred  in  those 
cases,  was  not  egu^dem  generis  with  the  perils  insured  against,  and  was 
liot  covered  by  the  policy. 
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After  thid  decision  of  the  House  of  Lords,  it  would  seem  that  the 
actual  decision  in  some  of  the  earlier  cases «  e.  ^.  CulUn  v.  Bviler  and 
Davidson  v.  Bumand,  could  have  been  more  safely  rested  upon  the 
words  '^perils  of  the  seas,"  as  the  proximate  cause,  than  upon  the 
words  *  Mother  perils,"  &c.  In  Davidson  v.  Bumand,  supra,  indeed, 
the  Judges  seemed  inclined  to  the  view  that  the  proximate  cause  was  a 
peril  of  the  seas;  and  Lord  Hebachell,  in  Wilson  y.  Otcners  of  Cargo 
Ex  Xantho  (1887),  12  App.  Cas.  503,  56  L.  J.  P.  D.  &  A.  116, 67  L.  T. 
701,  36  W.  R.  353,  observes  that  the  opinion  of  the  Court  in  Cull  en  v. 
Butler,  supra,  to  the  effect  that  the  loss  there  was  not  by  a  ''peril  of  the 
sea,"  was  a  solecism.  The  question  in  Wilson  t.  Oioners  of  Cargo  Ex 
Xantho,  supra,  was  whether  the  foundering  of  a  ship  through  a  collision 
at  sea  was  a  danger  or  accident  of  the  seas  within  the  meaning  of  the  or- 
dinary exception  in  a  bill  of  lading*  The  House  of  Lords  held  that  it 
was;  and  this  is  of  course  a  final  authority  as  to  the  meaning  of  the 
same  term  in  a  policy  of  marine  insurance.  See  also  on  this  point  De 
Vaux  V.  Salvador,  No.  76,  p.  305,  post. 

The  following  are  cases  in  which  the  cause  of  the  damage  claimed 
ban  been  held  too  remote :  In  PoweM  v.  Gudgeon  (1816),  5  M.  &  S.  431, 
17  B.  B.  385,  on  a  policy  on  goods,  where  the  ship,  being  disabled  by 
the  perils  of  the  sea,  was  obliged  to  put  into  port,  and  the  master  from 
necessity,  as  alleged,  sold  part  of  the  goods  to  pay  for  repairs,  it  was 
held  that  the  peril  of  the  sea  as  a  cause  of  loss  was  too  remote.  This 
was  followed  in  a  precisely  similar  case,  Sarquy  v.  Hobson  (1823,  1827), 
2  B.  &  C.  7,  4  Bing.  131,  26  R.  R.  251,  where  the  judgment  of  the 
King's  Bench  was  affirmed  in  the  Exchequer  Chamber.  The  same  prin- 
ciple was  again  applied  in  Qreer  v.  Poole  (1880;,  5  Q.  B.  D.  272,  49 
L.  J.  Q.  B.  463,  42  L.  T.  687,  28  W.  R.  582. 

But  where,  in  consequence  of  the  wreck  of  the  ship,  a  sum  of  gold 
carried  by  her  was  sent  ashore,  and  placed  in  the  hands  of  the  foreign 
authorities,  and  according  to  the  law  of  the  country  it  had  to  contribute 
to  the  salvage  of  the  cargo,  this  was  held  a  loss  by  perils  of  the  seas. 
D^t  V.  Smith  (1869),  L.  R.  4  Q.  B.  414,  38  L.  J.  Q.  B.  144,  20  L.  T. 
868,  17  W.  R.  646.  And  where  a  loss  by  stranding  has  occurred  in 
consequence  of  negligent  navigation,  it  was  held  nevertheless  to  have 
been  proximately  caused  by  *' perils  of  the  sea."  Trinder  v.  North 
Queensland  Ins.  Co.  (1897),  66  L.  J.  Q.  B.  802. 

A  plate-glass  insurance  policy  excepted  "fire,  breakage  during  re* 
moval,  alteration  or  repair  of  premises.'^  It  was  held  that  breakage 
by  the  pressure  of  a  crowd  assembled  to  look  at  a  fire  next  door  was  not 
excepted.  Marsden  y.  City  and  County  Insurance  Co,  (1865),  L.  R. 
1  C.  P.  232,  35  L.  J.  C.  P.  60,  13  L.  T.  465,  14  W.  R  106. 

In  the  case  of  Pugh  v.  London,  Brighton,  and  South  Coast  Rail- 
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^y  Co.  (C.  A.  1896),  2  Q.  B.  248,  65  L.  J.  Q.  B.  521,  74  L.  T.  724, 
44  W.  R,  627,  the  Court  of  Appeal  had,  under  peculiar  circumstances, 
to  consider  the  effect  of  an  insurance  against  <'  accident  occurring  (to 
an  employee  of  the  company)  in  the  discharge  of  his  duty."  This  was 
held  to  cover  the  effects  of  a  shock  to  the  nerves  sustained  by  a  signal- 
man on  duty. 

AMERICAN  NOTES. 

This  case  is  cited  in  1  Parsons  on  Marine  Insurance,  p.  556,  and  2  Beach 
on  Insurance,  sect  896,  and  in  2  Sedgwick  on  Damages,  p.  408  (but  the 
decision  incorrectly  stated),  and  in  1  Sutherland  on  Damages,  pp.  83,  42, 
3  ibid.  68,  and  in  14  Am.  &  Eng.  £no.  of  Law,  p.  380. 

A  few  analogies  from  the  enormous  mass  of  adjudications  involving  this 
maxim  will  be  sufficient.     In  Scripture  v.  Lowell  M.  F»  Ins.  Co.f  10  Gushing 
(Mass.),  856,  it  was  held  that  insurance  against  loss  or  damage  by  fire  covers 
a  loss  arising  in  part  from  explosion,  and  in  part  from  combustion,  of  gun- 
powder on  the  premises.     In  Lynn  Gas  jr  E.  Co.  v.  Meriden  F.  Ins.  Co., 
158  Massachusetts,  570,  it  was  held  that  insurance  on  electrical  fixtures 
covered  loes  by  fire  in  a  remote  part  of  the  building,  causing  a  short-circuit 
and  breaking  the  machinery  by  the  strain.    Citing  the  principal  case.    So  of 
a  fire  caused  by  collision  of  vessels,  the  vessel  sinking  with  the  goods  insured 
before  they  were  touched  by  the  fire,  the  Court  holding  that  if  the  goods 
could  have  been  saved  but  for  the  fire,  the  fire  was  the  immediate  cause  of 
loss.    New  York  j-  B.  D.  E.  Co.  v.  Traders'  fr  M.  Ins.  Co.,  132  Mass.  377 ; 
^2  Am.  Rep.  440.      Citing  the  principal  case,  and  Insurance  Co.  v.  Transp. 
Co.,  12  Wallace  (U.  S.  Supr.  Ct.),  194,  an  exactly  similar  case,  where  the 
Court  said  that  the  finding  of  fact  that  the  sinking  of  the  vessel  was  the 
'^'^tural  and  necessary  result  of  the  fire  alone,  was  controlling,  and  although 
the  water  contributed,  "the  effects  of  the  fire  were  necessary  to  give  it 
additional  efficacy."     In   Waters  v.  Merchants'  L.  Ins.  Co.,  11  Peters  (U.  8. 
f^P^'  Ct.),  213,  a  fire  caused  an  explosion  of  gunpowder,  and  this  fire  was 
^'^  the  proximate  cause  of  the  loss,  and  having  been  caused  by  a  barratrous 
P^^pose,  was  excepted.     But  the  Court,  after  a  very  exhaustive  review,  hold 
*^*t  a  fire  caused  by  negligence  or  unskilfulness  of  the  master  or  crew  is 
J^thin  the  policy.     This  question  was  declared  never  to  have  been  before 
^""^^^^y  presented  to  any  English  or  American  Court,  i.  e.  on  a  marine  policy 

Jj^  Hst  of  fire  taken  but  risk  of  barratry  excepted,  and  a  loss  by  negligence. 

P*®.  Court  cited  Bush  v.  Royal  Ex.  As.  Co.,  2  B.  &  Aid.  73,  and  Walker  v. 

^oUl^y^  5  3^  ^j^  J73 .  ^^^  Patapsco  his.  Co.  v.  Coulter,  8  Peters,  222,  a 

^^^  of  logg  ^jy  fipQ  j^mi  barratry  not  excepted. 

•^^  Si.  John  V.  Am.  M.  F.  Sr  M.  Ins.  Co.,  11  New  York,  616,  a  fire  policy 

f°"*^*^  loss  by  explosion.      An  explosion  threw  down  the  building,  and 

imxu^^g^ljgjy  £j^  broke  out  and  caused  a  loss.    Held,  two  Judges  dissenting, 

tXi^v  the  insurer  was  not  liable.     So  loss  caused  by  an  insured  to  another 
Tesael  by  collision  is  not  a  peril  of  the  sea  insured  against.     General  M.  Ins. 
Co-'v.  Sherwood,  14  Howard  (U.  S.  Supr.  Ct.),  851,  a  very  learned  examina- 
tion.   So  in  Insurance  Co.  v.  Tweed,  7  Wallace  (U.  S.  Supr.  Ct.),  44,  where  a 
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fire  policy  excepted  explosion,  an  explosion  occurred  in  another  building,  and 
threw  down  the  former,  and  caused  a  fire  therein :  held,  that  there  was  no 
liability  on  the  insurer.  The  principal  case  was  cited  on  the  argument. 
The  Court  said :  <*  One  of  the  most  valuable  criteria  furnished  us  by  these 
authorities  is  to  ascertain  whether  any  new  cause  has  intervened  between 
the  fact  accomplished  and  the  alleged  cause."  '<  In  the  present  case  we  think 
there  is  no  such  new  cause."  The  same  was  held  in  Trans.  F,  Ins.  Co.  v. 
Dorsei/j  56  Maryland,  70 ;  40  Am.  Rep.  403,  where  explosion  was  excepted 
unless  fire  ensued,  and  the  insured  property,  sulphuric  acid,  was  in  a  house 
which  was  blown  down  by  a  storm,  and  in  falling  broke  the  chamber  con- 
taining the  acid  and  it  was  wasted.  To  precisely  the  same  effect,  Briggs 
V.  North  A,  (f  M.  Ins.  Co.,  53  New  York,  446.  So  in  United,  (fc.  Ins.  Co.  v. 
Foote,  22  Ohio  State,  340 ;  10  Am.  Rep.  735,  where  explosion  was  excepted, 
and  an  explosion  set  fire  to  insured  liquors. 

In  Insurance  Co.  v.  B(?on,  95  United  States,  117,  a  fire  policy  contained 
an  exemption  in  case  of  loss  by  means  of  '*  invasion,  insurrection,  riot,  or 
civil  commotion,  or  of  any  military  or  usurped  power."  In  the  Civil  War,  a 
Confederate  force  attacked  the  city  where  the  property  was,  and  the  Union 
commander,  to  prevent  military  stores  from  falling  into  their  hands,  fired 
the  building  containing  them,  and  the  fire  spread  through  several  adjacent 
buildings  to  that  containing  the  insured  property  and  destroyed  it.  Ko 
surrender  or  entry  of  the  attacking  force  occurred  until  afterwards.  Held, 
that  the  fire  was  excepted  from  the  risk.  (Three  Justices  dissenting.) 
Citing  Ins.  Co.  v.  Tweed,  7  Wallace  (U.  S.  Supr.  Ct.),  44;  Butler  v. 
Wildman,  3  B.  &  A.  398.  In  Ins.  Co.  v.  Express  Co.,  95  United  States, 
227,  a  fire  policy  on  goods  in  transit  excepted  loss  in  case  of  collision  except 
fire  ensue.  The  Express  Company  had  goods  in  transit,  in  a  freight  car, 
forming  part  of  a  railway  train,  which  collided  with  a  petroleum  train,  and 
instantly  the  petroleum  train  burst  into  flames,  and  these  destroyed  the 
express  car  and  its  contents.    Held,  that  the  loss  was  excepted. 

Where  a  vessel  was  driven  ashore  during  a  detention,  the  peril  of  the  sea 
was  held  the  proximate  cause  of  loss.  Bailey  v.  So.  Car.  Ins.  Co.,  8  Brevard 
(So.  Car.),  354. 

Where  a  vessel  was  warranted  free  from  loss  if  not  permitted  entry  in 
consequence  of  having  negroes  on  board,  anchored  outside  a  port  to  await 
permission  to  enter,  and  was  lost  in  a  hurricane  before  such  permission  could 
be  obtained,  the  hurricane  was  held  the  proximate  cause  of  loss.  Dickey  v. 
UnUed  Ins.  Co.,  11  Johnson  (N.  Y.),  358. 

A  loss  occasioned  by  the  burning  of  a  bridge  by  the  military  authorities, 
to  prevent  the  advance  of  an  armed  force  of  rebels,  is  not  a  "  loss  by  fire 
occasioned  by  mobs  or  riots."  Harris  v.  York,  j-c.  Ins.  Co.,  50  Penn.  State,  S41. 
This  is  put  on  the  double  ground  that  the  outbreak  was  not  the  proximate 
cause,  and  that  it  was  too  serious  to  be  deemed  a  "  riot  "  or  a  "  mob." 

Where  goods  were  removed  in  good  faith  to  save  them  from  fire,  the 
insurers  were  held  liable  for  injury  occasioned  to  them  in  such  removal  by 
water  and  smoke  alone.  Case  v.  Hartford  F.  Ins.  Co.,  13  Illinois,  676.  The 
policy  required  effort  on  the  part  of  the  insured  to  save  his  goods  in  case  of 
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fire,  and  the  Court  said :  <<  Whatever  loss  or  damage  the  plaintiff  necessarily 
sustained  by  the  removal  of  the  property  insured  when  the  danger  of  its 
destruction  by  fire  was  so  direct  and  immediate  that  a  failure  to  have  made 
the  removal  while  he  had  the  power  would  have  been  gross  negligence  on  his 
part,  he  is  entitled  to  recover  in  this  action.  The  fire,  in  such  circumstances, 
may  in  a  just  sense  be  regarded  as  the  proximate  cause  of  the  loss."  (Two 
Judges  dissented.)  The  Court  distinguish  Hillier  v.  Allegheny  AT.  Ins.  Co., 
3  Penn.  State,  470;  45  Am.  Dec.  656,  where  the  contrary  was  held  in  a 
case  of  removal  where  there  was  no  fire  nearer  than  the  fourth  house  from 
that  of  the  plaintiff,  and  there  was  no  injury  by  fire  to  the  goods.  Both 
these  last  two  cases  are  cited  in  WhUe  v.  Republic  F,  Ins,  Co.y  57  Maine,  91 ; 
2  Am.  Rep.  22,  and  the  doctrine  of  the  former  adopted  whei-e  neither  the 
building  in  question  nor  the  block  in  which  it  was  situated  was  seriously 
ignited,  but  a  great  conflagration  was  raging  directly  across  the  street,  with  a 
heavy  wind  blowing  the  sparks  and  flame  on  to  the  plaintiff's  premises.  The 
Court  said :  **  We  think  the  liability  of  the  underwriters,  in  these  and  similar 
cases,  depends  very  much  upon  the  imminence  of  the  peril  and  the  reasonable- 
ness of  the  means  used  to  effect  the  removal.  .  .  .  The  necessity  for  removal 
need  not  be  actual,  that  is,  the  building  may  not  have  been  actually  burned, 
since  this  may  have  been  prevented  by  a  change  in  the  direction  or  force  of 
the  wind,  the  more  skilful  or  efficient  management  of  the  fire-engines,  or 
the  sudden  happening  of  a  shower,  or  a  like  unforeseen  event.  But  the  immi- 
nence of  the  peril  must  be  apparent,  and  such  as  would  prompt  a  prudent 
uninsured  person  to  remove  the  goods ;  it  must  be  such  as  to  inspire  a  con- 
viction that  to  refrain  from  removing  the  goods  would  be  the  violation  of  a 
manifest  moral  duty ;  the  damage  and  expense  of  removal  too  must  be  such 
as  might  reasonably  be  incurred  under  the  circumstances  of  the  occasion." 
May  approves  the  last  case  as  stating  <<  the  better  doctrine  "  (2  Insurance, 
sect.  404) ;  and  such  is  the  doctrine  of  BcUestracci  v.  Firemen's  Ins.  Co., 
84  Louisiana  Annual,  844. 

Even  loss  by  theft  in  the  process  of  removal  is  held  to  be  a  proximate 
consequence  of  the  fire.  Tilton  v.  Hamilton  F.  Ins,  Co,,  1  Bosworth  (N.  Y. 
Super.  Ct),  367,  preferring  the  Case  to  the  Hillier  case,  above.  Dukr,  Ch.  J., 
gives  a  very  learned  examination  of  the  subject  of  consequential  losses,  citing 
many  English  marine  cases.  (One  Judge  dissented.)  This  decision  was 
followed  in  Independent  M,  Ins.  Co,  v.  Aynew,  34  Penn.  State,  96  (citing  also 
the  Case  case),  and  the  same  doctrine  is  recognized  obiter  in  Webb  Sf  Co.  v. 
Protection,  {^c,  Ins.  Co.,  14  Missouri,  1  (the  policy  excepted  theft). 

In  McCargo  v.  New  0,  Ins,  Co,,  10  Robinson  (Louisiana),  202 ;  43  Am. 
Dec  180,  slaves  were  insured  from  Norfolk  to  New  Orleans,  against  all  risks, 
and  chiefly  against  that  of  foreign  interference,  but  with  exception  of  elope- 
ment, insurrection,  and  natural  death.  On  the  voyage,  slaves  other  than 
those  of  the  plaintiff  arose  and  seized  the  vessel  and  carried  her  into  a 
British  port,  where  the  slaves  were  liberated  by  the  British  government,  and 
the  crew  did  not  regain  possession  of  the  vessel  until  after  this  took  place. 
It  was  held  that  the  insurrection,  and  not  the  act  of  government,  was  the 
proximate  cause. 
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When  gooda  are  insured  against  fire,  but  loss  by  theft  is  excepted,  the 
insurer  is  not  liable  for  loss  by  theft  after  the  removal  of  the  goods  to  save 
them  from  fire.     Webb  v.  Prot.  Ins.  Co.,  14  Missouri,  3. 

In  Rice  v.  Homer ,  12.  Massachusetts,  229,  a  vessel  suffered  damage  by  perils 
of  the  sea  to  three-fourths  of  her  value,  and  one-third  of  her  cargo  was 
thrown  overboard  to  save  the  rest  and  the  lives  of  the  crew.  In  consequence 
of  this  misfortune  she  was  forced  into  a  hostile  port,  and  was  confiscated 
there.     Held,  a  loss  by  capture. 

A  valuable  collection  of  American  cases  (citing  the  principal  case)  is  in 
14  Am.  &  £ng.  £nc.  of  I^w,  p.  380  et  eeq. 


No.  75.  — LAWEENCE  v.   ABERDEIN. 

(K.  B.  1821.) 

RULE. 

Where  a  policy  is  effected  on  living  animals,  the  death 
of  the  animals  caused  by  the  agitation  of  the  ship  in  a  storm 
is  a  loss  by  perils  of  the  sea ;  and  although  the  policy  con* 
tains  the  words  "warranted  free  from  mortality,"  this 
does  not  create  an  exception,  the  words  being  construed  as 
merely  protecting  the  underwriters  against  death  from 
natural  causes. 

Lawranca  v.  Aberdain. 

5  Bam.  &  Aid.  107-117  (24  R.  R.  299). 

Insurance.  —  Lvoing  Animals.  —  PerU  of  the  Seas.  —  Causa  proximo. 

[107]  A  policy  was  effected  on  living  animals,  warranted  fr^e  from  mortality 
and  jettison.  In  the  course  of  the  voyage,  some  of  the  auimalB,  in  con- 
sequence of  the  agitation  of  the  ship  in  a  storm,  were  killed ;  and  others,  from 
the  same  cause,  received  such  injury  that  they  died  before  the  termination  of  the 
voyage  insured.  HeJd^  that  this  was  a  loss  by  a  peril  of  the  sea,  for  which  the 
underwriters  were  liable. 

Assumpsit  upon  a  policy  of  insurance.  The  declaration  stated 
a  total  loss  of  the  animals  insured,  by  perils  of  the  sea,  on  the  voy- 
age. Plea,  general  issue.  At  the  trial,  before  Best,  J. ,  at  the  Lon- 
don sittings  after  Trinity  Term,  1820,  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  the  Court,  on  the  following 
case. 
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The  policy  was  eflfected  on  the  30th  December,   1819.     The 
voyage  insured  was  at  and  from  Cork  to  Barbadoes  and  St.  Vincents ; 
and  at  the  foot  of  the  policy  the  insurance  was  declared  to  be  on 
thirty  mules,  ten  asses,  and  thirty  oxen,  warranted  free  of  mor- 
tality and  jettison.     On  the  17th  January,  1820,  the  ship  sailed 
with  the  animals  insured,  properly  stowed  on  board,  on  the  voyage 
insured.     On  the  19th  of  the  same  month  a  violent  storm  arose, 
which  caused  the  ship  to  labour  and  pitch.     This  lasted,  without 
intermission,  until  the  30th  of  the  same  month,  when,  for  the 
preservation  of  the  ship  and  cargo,  and  on  account  of  the  damage 
which  the  ship  had  sustained  from  the  violence  of  the  storm,  the 
ship  put  into  Mount's  Bay,  in  Cornwall,  in  order  to  refit     On 
the  first  day  of  the  storm,  from  the  violent  pitching  and  rolling  of 
the  ship,  occasioned  by  the  storm  and  consequent  agitation  of  the 
sea,  two  of  the  mules,  one  of  the  oxen,  and  five  of  the  asses  were 
killed ;  the  remainder  of  the  animals,  from  the  same  causes  and 
perils  of  the  sea,  on  that  and  the  following  days,  until  the  30th 
of  January,    received   such  violent  and   severe  bruises, 
lacerations,  and  injuries,  that  all  of  them  *  died  in  con-   [*  108] 
sequence  thereof,  before  the  ship  sailed  again  in  prosecu- 
tion of  her  voyage  from  Mount's  Bay,  which  she  did  on  the  14th 
February,  1820,  excepting  six  mules  and  one  ass,  one  of  which 
six  mules  afterwards  died  from  the  same  cause  before  the  arrival 
of  the  ship  at  St   Vincents.     The  ship  arrived  at  St   Vincents, 
with  the  remaining  five  mules  and  one  ass,  on  the  24th  March, 
and  delivered  the  rest  of  her  cargo  in  safety.     The  question  for 
the  opinion  of  the  Court  was,  whether  the  plaintiff  was  entitled 
to  recover  for  the  loss  of  all,  or  any,  and  which  of  the  animals 
insured  ? 

F.  Pollock  for  the  plaintiflE  —  The  underwriters  are  not  exempted 
from  the  loss  that  has  happened  by  the  words  of  the  special  excep- 
tion, **  warranted  free  from  mortality.  *  These  words  were  intro- 
duced into  the  policy  by  the  underwriters,  and  must  therefore  be 
taken  most  strongly  against  them.  The  word  "  mortality  "  sig- 
nifies death  arising  from  natural  causes.  Here,  the  death  of  the 
animals  arose  directly  from  the  violence  of  the  tempest,  and  not 
from  natural  causes.  The  loss  did  not,  therefore,  arise  from  mor- 
tality, if  that  word  be  understood  in  its  ordinary  and  popular 
meaning.  Some  effect  will  be  given  to  the  exception  by  con- 
struing the  word  in  that  sense ;  for  the  underwriters  will  thereby 
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be  exempted  from  one  species  of  loss  for  which  they  might  other- 
wise be  responsible,  viz.  in  the  event  of  the  death  of  the  animals 
by  seasickness  in  a  storm.  For  such  a  loss  the  underwriters 
would  be  answerable  under  a  common  policy.     But  they  would 

be  exempted  by  the  special  exception. 
[*  109]       *  Campbell,  contra.  —  Some  effect  must  be  given  to  the 

words  of  the  exception,  so  as  to  extend  to  the  underwriters 
a  protection  against  some  species  of  loss  to  which  they  would  have 
been  liable,  if  those  words  had  not  been  introduced  into  the  policy. 
Now  they  would  not  have  been  liable  for  any  loss  arising  from 
the  natural  death  of  animals,  but  they  would  have  been  liable  if 
they  had  been  drowned  in  a  tempest  or  killed  in  battle.  Pothier, 
Traits  du  Contrat  d'Assurance,  c.  1,  s.  2,  art.  2,  s.  3,  and  Valin, 
Ordonnances  de  la  Marine,  liv.  3,  tit  6,  art  11.  Here  the  ani- 
mals died  in  consequence  of  the  injury  they  received  during  the 
storm,  and  the  underwriters,  therefore,  would  have  been  liable  for 
this  loss  under  a  policy  in  the  common  form.  The  exception, 
therefore,  was  introduced  for  the  purpose  of  exempting  them  from 
all  losses  whatever,  arising  from  the  vitality  of  the  subject-matter 
insured,  or,  in  other  words,  to  reduce  the  risk  to  the  same  level 
as  if  the  subject-matter  insured  was  inanimate  goods.  If  that 
had  been  the  case  here  the  cargo  might  have  received  little  or  no 
injury.  If  the  words  "  free  from  mortality  *  be  construed  only  to 
protect  the  underwriters  against  losses  arising  from  death  from, 
natural  causes,  no  efifect  whatever  will  be  given  to  the  exception ; 
for,  in  such  a  case,  the  underwriters  would  not  have  been  liable 
under  a  policy  in  the  common  form.  The  true  meaning  of  the 
exception  is,  that  the  underwriters  are  to  be  liable  for  all  the  risks 
to  which  they  would  have  been  subject  if  they  had  insured  inan- 
imate goods.  By  this  construction  they  will  still  be  liable  for 
losses  by  capture  by  enemies  or  pirates,  or  barratry  of  the  master 

or  mariners. 
[*  110]       *  Abbott,  Ch.  J.  —  I  am  of  opinion  that  the  underwriters 

are  answerable  for  this  loss.  The  insurance  was  on  living 
cattle,  which,  in  the  course  of  the  voyage,  have  been  killed  by 
the  rolling  of  the  ship  in  a  violent  tempest  They  have  been 
killed,  therefore,  by  a  peril  of  the  sea.  Under  the  general  terms 
of  the  policy  the  underwriters  would  be  answerable.  It  lies  on 
them,  therefore,  to  show  that  there  is  a  special  exception  in  this 
policy  applicable  to  the  present  case,  in  order  to  relieve  them  from 
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the  effect  of  their  geneial  liabilitj.  The  expression  used  in  the 
policy  is  "  free  from  mortality.  *  Now  the  word  *  mortality,'  in 
its  ordinary  sense,  never  means  violent  death,  but  death  arising 
from  natural  causes.  There  may,  however,  indeed,  be  a  remote 
cause,  which  may  sometimes  superinduce  a  natural  cause.  In 
Tatham  v.  Hodgson,  6  T.  R  656,  the  want  of  provisions  was  the 
immediate  cause  of  the  death  of  the  slaves ;  the  remote  cause  was 
the  circumstance  of  the  ship  having  been  driven  out  of  her  course 
by  the  perils  of  the  sea,  in  consequence  of  which  the  provisions, 
which  otherwise  would  have  been  suflBcient  for  the  voyage,  were 
exhausted.  There  was  not  any  exception  in  the  policy  in  that 
case.  But  the  statute  of  the  34  Geo.  III.,  c.  80,  s.  10,  had  enacted 
"  that  no  loss  or  damage  should  be  recoverable  on  account  of  the 
mortality  of  slaves,  by  natural  death  or  ill  treatment,  or  against 
loss  by  throwing  overboard  of  slaves,  on  any  account  whatsoever.  * 
A  question  was  made,  whether  the  death  of  the  slaves  so  arising, 
indiiectly  and  remotely  from  the  peril  of  the  sea,  was  not  one 
for  which  the  underwriters  were  liable ;  and  the  Court  held  that 
they  were  not  liable,  because  it  was  a  loss  arising  by 
*  natural  death ;  and  if  the  ship,  in  this  case,  had  been  [♦  111] 
driven  out  of  her  course  by  the  perils  of  the  sea,  and  the 
voyage  thereby  had  become  so  protracted  as  to  exhaust  all  the 
provisions,  and,  consequently,  the  means  of  sustaining  the  life  of 
the  animals  insured,  I  think  that  the  words  ''  warranted  free  from 
mortality, '  introduced  into  this  policy,  would  have  protected  the 
underwriters  from  that  loss  for  which  they  otherwise  would  have 
been  liable,  as  for  a  loss  arising  from  the  perils  of  the  sea.  And 
if  there  be  any  one  case  in  which  effect  can  be  given  to  those 
words,  understanding  them  in  their  ordinary  and  popular  sense, 
they  ought  not  to  be  extended  beyond  that  sense.  There  is  very 
great  diflSculty,  in  construing  these  words,  to  give  a  protection  to 
the  underwriters  against  all  losses  arising  from  the  vitality  of  the 
animals.  Suppose,  for  example,  a  valuable  horse,  by  the  motion 
of  a  vessel  in  a  storm,  were  to  have  his  legs  broken,  but  to  arrive 
alive  at  St.  Vincents,  the  animal  would  be  of  no  use ;  the  under- 
writer would  be  liable  for  that  loss;  but  if  the  animal  were 
actually  killed,  he  would  not  be  liable  at  all  It  could  hardly  be 
the  intention  of  the  underwriter  that  he  should  be  liable  in  one 
of  these  cases  and  not  in  the  other.  If  the  construction  I  have 
put  upon  this  very  ambiguous  phrase  is  not  the  sense  in  which  it 
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has  been  generally  understood  at  Lloyd's  Coffee  House,  it  will  be 
very  easy  to  introduce  into  policies  other  words  which  shall  more 
clearly  express  the  meaning  of  the  parties.  In  this  case,  there- 
fore, there  must  be  judgment  for  the  plaintiff. 

Bayley,  J.  —  My  mind  has  not  been  free  from  doubt  during 
the  discussion  of  this  subject ;  but  I  am  now  of  opinion 
[*  112]  that  the  assured  is  entitled  to  recover.  Under  ♦  a  policy 
in  the  common  form,  the  assured  would  have  been  entitled 
to  recover,  either  in  case  of  the  total  destruction  of  the  animals, 
or  for  any  less  injury,  provided  it  was  occasioned  by  any  of  the 
perils  insured  against  The  words,  "  warranted  free  from  mor- 
tality, •  are  introduced  into  this  policy  by  the  underwriter  for  his 
benefit.  It  is  his  duty,  therefore,  to  take  care  to  frame  his  excep- 
tion in  words  suf&ciently  large  and  extensive  to  meet  all  those 
descriptions  of  loss  against  which  he  intends  to  protect  himself. 
The  word  "  mortality  "  may,  under  certain  circumstances,  include 
every  description  of  death,  every  termination  of  life  to  which 
mortals  are  subject  It  applies  generally,  however,  to  that  descrip- 
tion of  death  which  is  not  occasioned  by  violent  means.  If  a 
great  number  of  the  crew,  or  of  animals  shipped  on  board  a  ship, 
were  killed  in  the  course  of  an  engagement  with  an  enemy,  it 
would  not  be  correct  to  say  that  there  had  been  a  great  mortality 
among  the  crew,  or  among  the  animals.  If,  on  the  other  hand, 
they  had  come  to  their  death  by  any  natural  cause,  the  term 
*  mortality  *  would  be  properly  applied  to  express  the  cause  of 
such  death.  If,  in  this  case,  the  animals  insured  had  died  from 
seasickness,  occasioned  by  the  agitation  of  the  ship,  or  in  con- 
sequence of  any  other  disease,  contracted  in  the  course  of  an 
unusually  protracted  voyage,  the  term  **  mortality  "  might  apply 
to  tliat  description  of  natural  death,  so  superinduced  by  the 
voyage.  Under  a  common  policy,  if  the  declaration  stated  that 
the  ship  had  met  with  tempestuous  weather,  and  that  the  animals 
thereby  became  disordered,  diseased,  and  died,  and  it  be  proved 
that  their  death  was  imputable  to  the  agitation  of  the  ship,  occa- 
sioned by  the  tempestuous  weather,  that  would  be  a  loss 
[*  113]  by  a  peril  of  the  sea  for  *  which  the  underwriters  would 
be  liable.  The  exception  introduced  into*  this  policy 
would,  in  my  opinion,  protect  them  from  such  a  loss.  The  word 
"  mortality  *  here  used  may,  therefore,  receive  a  construction 
which  will  afford  some  protection  to  the  underwriter,  without 
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extending  it  beyond  its  ordinary  and  popular  sense.  If  we  were 
to  hold  that  the  exception  protected  the  underwriter  from  every 
loss  to  which  the  property  was  subject,  in  consequence  of  the 
subject-matter  insured  being  alive  instead  of  dead,  this  absurd 
consequence  would  follow,  that  if  by  the  violent  agitation  of  the 
sea  the  animals  had  their  legs  broken,  and  thereby  became  of  no 
value  to  the  owner,  but  arrived  alive  at  St  Vincents,  the  under- 
writer would  be  responsible.  Whereas,  if  they  had  died  during 
the  course  of  the  voyage,  he  would  not  be  liable  at  alL  The 
circumstance  of  these  words  of  the  exception  not  being  calculated 
to  protect  the  underwriter  from  any  loss,  in  the  event  of  the 
animals  receiving  any  injury  short  of  death,  seems  to  me  to  show 
that  they  were  not  intended  to  exempt  them  from  a  loss  by  the 
actual  death  arising  immediately  from  a  peril  of  the  sea.  I  think 
that  the  words  used  in  this  exception  will  protect  the  underwriter 
in  cases  where  the  death  of  the  animal  arises  from  natural  causes 
remotely  produced  by  some  of  the  perils  insured  against ;  but  that 
they  will  not  protect  him  where  such  death  arises  directly  from 
any  of  the  perils  insured  against  For  these  reasons  I  am  of 
opinion  that  there  must  be  judgment  for  the  plaintiff. 

HoLBOYD,  J.  —  I  am  of  the  same  opinion.  Although  death  may 
have  been  the  immediate  cause  of  the  loss,  and  may  have 
made  the  actucd  loss  to  the  assured  *  greater  than  it  other-  [*  114] 
wise  would  have  been,  still,  as  the  injury  to  the  animals 
which  occasioned  their  death  was  caused  directly  by  the  violence 
of  the  storm,  I  am  of  opinion  that  this  is  to  be  considered  as  a 
loss  by  the  perils  of  the  sea.  It  consequently  falls  within  the 
risks  enumerated  in  the  policy ;  and  it  seems  to  me  that  it  is  not 
excepted  out  of  those  perils  by  the  words  "  warranted  free  from 
mortality  and  jettison. "  Independemtly  of  those  words,  the  under- 
writers would  undoubtedly  have  been  liable  as  for  a  loss  arising 
from  a  peril  of  the  sea.  Those  words  were  the  language  of  the 
underwriters,  and  were  introduced  by  them  to  protect  themselves 
from  a  particular  species  of  loss.  By  the  terms  of  the  policy  they 
insured  against  the  perils  of  the  sea,  &a ,  and  all  other  losses  and 
misfortunes  that  should  come  to  the  hurt,  detriment,  and  damage 
of  the  subject-matter  insured.  Now,  the  exception  must  be  con- 
sidered as  ingrafted  upon  these  general  words  in  the  policy,  and 
the  whole  should  be  read  together  as  one  .sentence ;  and  then  it 
would  stand  thus :  that  the  underwriters  will  be  liable  for  losses 
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by  perils  of  the  seas,  and  all  other  losses  except  losses  by  mor- 
tality and  jettison.  It  seems  to  me,  that  as  the  injury  which 
immediately  preceded  and  caused  the  death  of  the  animals  pro- 
ceeded directly  from  the  violence  of  the  storm,  the  loss  is  to  be 
considered  a  loss  by  the  perils  of  the  sea.  Death  may  or  may 
not  have  increased  the  amount  of  the  actual  loss  to  the  assured. 
With  respect  to  the  mules  and  asses,  the  entire  loss  arose  from 
the  perils  of  the  sea,  and  was  neither  increased  nor  diminished  by 
their  death.     For,  after  receiving  a  mortal  wound,  they  became 

of  no  value  to  the  owner,  and  death,  consequently,  did 
[*  115]  not  in  any  degree  *  increase  the  loss.     The  case  might  be 

different  with  respect  to  the  oxen ;  if  they  were  killed  after 
receiving  an  injury,  their  flesh  might  be  of  some  value  as  food, 
and,  consequently,  their  death  may  have  increased  the  loss  in 
some  degree.  But  still,  as  the  previous  injury  was  occasioned 
by  the  perils  of  the  sea,  whether  the  death  of  the  animal  did  or  did 
not  increase  the  amount  of  the  actual  injury  to  the  owner,  I  am  of 
opinion  that  it  must  be  considered  a  loss  by  the  perils  of  the  sea. 
The  circumstance  of  the  parties  having  inserted  in  the  exception 
the  word  **  jettison  *  satisfies  me  that  they  did  not  contemplate 
the  case  of  violent  death.  For,  although  it  is  possible  that  the 
animals  thrown  overboard  might,  under  favourable  circumstances, 
reach  the  shore  and  survive,  yet  I  think  that  the  term  usually 
denotes  the  throwing  overboard  in  a  storm,  when  there  would  be 
little  probability  of  animals  surviving;  and  that  it  must,  there- 
fore, mean  a  jettison  whence  death  ensues.  Now,  if  the  term 
"  mortality  *  were  intended  to  protect  the  underwriter  in  every 
case  of  the  animals  meeting  with  a  violent  death,  the  introduc- 
tion of  the  word  "  jettison  *  would  be  superfluous,  as  that  species 
of  loss  would  be  covered  by  the  word  **  mortality. "  Besides,  this 
absurd  consequence  would  follow :  if  we  were  to  give  to  the  words 
used  in  the  exception  the  construction  contended  for  by  the 
defendant,  that  where  the  violence  of  the  wind  and  waves  was  so 
great  as  to  cause  the  death  of  the  animals  during  the  voyage,  the 
underwriters  would  not  be  liable  at  all ;  but  where  the  violence 
of  the  wind  and  waves  was  only  such  as  to  cause  some  injury 
to  the  animals,  short  of  death,  then  the  underwriters  would  be 
responsible.     For  these  reasons,  I  am  of  opinion  that  the  word 

"  mortality,  *  in  this  policy,   must  be  understood  in  its 
[•  116]  ordinary  *  and  popular  sense,  as  importing  death  arising 
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froEo.     xiatuTal  and  not  from  violent  causes.     And  that  being  so, 
theiT^e     must  be  judgment  for  the  plaintiff. 

BiKSTT,  J.  —  I  am  of  the  same  opinion.  At  the  time  when  this 
poll  cy  was  effected,  this  country  was  at  peace  with  all  the  world, 
and  tliere  was  not  any  probability  of  the  vessel  being  captured  by 
enem  ies.  Capture  by  pirates  on  the  voyage  insured  was  equally 
inipx-ol3able,  and  a  loss  by  barratry  was  not  very  likely  to  happen. 
If  ttk^  underwriters  are  not  liable  for  the  loss  in  question,  they 
can  hjxrdly  be  liable  in  any  case,  for  there  is  not  any  other  species 
of  loss  arising  from  the  destruction  of  the  animals,  of  which  death 
^ay  not  be  considered  the  immediate  cause.  If  the  ship  was  even 
sunlc  ox  burned,  death  would  be  the  immediate  cause  of  the  destruc- 
tion of  the  animals,  and  consequently,  according  to  the  construc- 
tioa  oontended  for,  such  a  case  would  fall  within  the  exception  as 
a  loss  l)y  mortality.  The  exception  is  introduced  into  the  policy 
y  tH^  underwriters.  If  they  had  intended  to  exonerate  themselves 
111  e^v^oxy  case  of  death  occasioned  by  a  peril  of  the  sea,  they  should 
nav^  \xsed  words  apt  and  proper  to  express  that  intention.  They 
^^Sl^ti  have  stipulated  that  they  would  not  be  liable  for  the  death 
^Ixe  animals  unless  the  ship  were  stranded  or  lost,  and  then 

fy  "vvould  not  have  been  liable  for  the  loss  that  has  occurred  in 
j"ia  oase.  They  have  only  stipulated  that  they  will  not  be  liable 
^^     l^oss  by  mortality.     That  word,  in  its  ordinary  and  popular 

.^^^,  signifies  death  arising  from  natural  causes,  and  not  from 

^^^nce.     I  think,  therefore,  that  the  underwriters  must  be  taken 
.     *^^ve  intended  to  exempt  themselves,  by  this  exception, 
J?^^*^  that  species  of  loss  which  occurred  *  in   Tatham  v.    [♦  117] 

^^^8on,  viz.  a  loss  of  which  death  was  the  proximate 
,  ^^«,  and  the  perils  of  the  sea  the  remote  cause.     Here  the  injury 
1    ^^  to  the  animals  arose  directly  and  immediately  from  the  vio- 
^^^  of  the  tempest,  or,  in  other  words,  from  the  perils  of  the 


X  For  these  reasons  I  am  of  opinion  tha  the  plaintiff  is  entitled 

*-Vie  judgment  of  the  Court  Judgment  for  the  plaintiff, 

ENGLISH  NOTES. 

iT^^  Tie  above  decision  was  followed  in  Gahay  v.  Lloyd  (1825),  3  B.  &  C. 

^^^      »    27  B.  E.  486.    The  case  was  on  all-fours  with  the  above,  except 

^^  ^    the  ultimate,  and  in  one  sense  the  proximate,  cause  of  death  was 

^^     *^®  animals  injured  each  other  by  kicking.     This  was  held  not 

^*^ient  to  distinguish  the  case  from  Lawrence  v.  Aberdein,     Another 

^^^xt  made  was  that  by  usage  at  Lloyd's,  where  the  policy  was  made. 
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underwriters  were  understood  not  to  be  liable  under  the  clause  in  ques- 
tion when  the  vessel  arrived  safe.  But  the  Court  disregarded  this,  as 
the  usage  in  question  was  not  found  to  be  a  general  usage,  nor  was  it 
found  that  the  plaintiff  was  cognisant  of  it. 

These  cases  were  distinguished  in  Taylor  v.  Dunbar  (1869),  L.  R. 
4  C.  P.  206,  38  L.  J.  C.  P.  178,  17  W.  R.  382,  where  perishable  goods 
insured  by  an  ordinary  policy  perished  by  the  natural  consequence  of 
the  voyage  being  prolonged  owing  to  bad  weather;  and  it  was  held  that 
the  loss  was  not  within  the  perils  insured  against.  Brett,  J.,  said: 
<' Damage  to  goods  by  delay,  even  if  the  delay  is  caused  by  tempest, 
is  not  a  loss  by. the  perils  insured  against;  in  no  case  has  it  been  held 
that  it  is;  and  if  the  parties  so  intended,  they  could  easily  put  it  in  the 
policy."  This  decision  was  followed  by  Mathew,  J.,  in  Pink  v. 
Fleming  (1890),  25  Q,  B.  D.  396,  59  L.  J.  Q.  B.  151. 

AMERICAN  NOTES. 

The  principal  case  is  cited  in  1  Parsons  on  Marine  Insurance,  p.  623, 
without  any  analogous  American  cases. 

Counsel  cited  this  case  in  Snoteden  v.  Guion,  101  New  York,  458,  and  the 
Court  held  that  in  an  insurance  on  cattle  at  sea,  the  phrase,  "by  a  sea," 
covered  loss  occasioned  by  the  motion  of  the  ship  struggling  with  a  dangerous 
sea  and  dashing  the  animals  against  one  another  between  decks.  In  Coil  v. 
Smithy  3  Johnson  Cases  (N.  Y.),  16,  the  insurance  was  on  horses,  against  all 
risks,  including  death,  from  any  cause,  until  safely  landed.  By  the  violence 
of  the  sea,  a  horse  was  thrown  down  and  bruised ;  in  consequence  he  refused 
to  eat,  and  died  in  three  days  after  landing.  Held,  that  the  insurer  was 
liable.  Kent,  J.,  cited  Lockyer  v.  Offley,  1  T.  R.  252,  1  R.  R.  194,  and  said 
the  horse  "  received  a  death  wound  during  the  voyage,"  and  "  the  subsequent 
death  of  the  horse  is  to  be  put  wholly  out  of  view." 


No.  76.  — DE  VAUX  v.  SALVADOR 
(1836.) 

RULE. 

The  damage  directly  and  physically  done  to  a  ship  by  a 
collision  is  a  loss  to  the  owner  of  that  ship  by  a  peril  of 
the  sea;  but  the  loss  caused  to  the  owner  by  having  to 
contribute  to  the  compensation  for  a  greater  damage  to  the 
colliding  ship  is  not,  unless  expressly  provided  for  in  the 
policy,  a  loss  within  the  perils  insured  against. 
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De  Taux  y.  Salvador. 

4  Adol  &  EL  420-4aS  (ft.  c.  6  N.  &  M.  713;  1  H.  &  W.  751). 

/fWU'r^cuietf.  —  Dijmagt  by  CoUition,  — DwaJbiUty  incurred  to  Colliding  Ship. 

InsuKTaiiee  on  a  ship,  V.,  with  the  usual  wsrrantj  as  to  average  Th«  [420] 
ship  hci^^ing  come  into  collision  with  another  ship,  and  proceedings  being 
ustitati^ed  for  the  damage  done  to  the  other  ship,  the  matter  was  referred  to  arbi- 
tratora^  ^y^o  awarded  that  each  ship  should  bear  half  of  the  aggregate  loss.  The 
ship  T^^  Qjj  ^g  settlement  had  to  pay  a  balance  to  the  other  ship.  Heldf  not  to 
be  a  lo^^  to  which  the  underwriters  were  liable. 

^^€M^  also,  that  the  expenses  of  the  wages  and  provisions  of  the  crew  of 
^^  ^-  9  during  the  time  that  she  was  detained  in  repairing  damage  done  to  her- 
*"  ^y   perils  of  the  sea,  were  not  such  a  loss. 

-^^siimpsit  on  a  policy  of  insurance  for  time  on  the  ship  Zcu 
FaZei^y.     The  declaration  claimed  for  general  average,  and  for  an 
avex-age  loss ;  the  damage  was  laid  to  have  been  occasioned  by 
perils  of  the  sea.     The  policy  contained  the  usual  warranty,  free 
irona    average  under  three  pounds  per  cent,  unless  general,  or  the 
Siiip  'be  stranded.     The  defendant,  as  to  the  claim  of  par- 
ticular average,  pleaded  that  the  ship  did  *  not  sustain  [*  421] 
an  average  loss  or  damage  to  the  amount  of  3  per  cent,  on 
^ticli  plea  issue  was  joined.     On  the  trial  before  Lord  Dbnman, 
^-    J- ,  at  tJie  London  sittings  after  last  term,  it  appeared  that  the 
^   ^aleur,  being  in  the  Hoogly  River,  during  the  time  covered 
"y  tile  policy,  came  into  collision  with  a  steam  vessel  called  the 
•^o'^ftes,  and  that  considerable  damage  was  done  to  each  vesseL 
The   owner  of  the  Forbes  claimed  a  compensation  from  the  La 
y^le74.r^  and  threatened  to  detain  her,  and  to  proceed  in  the  Court 
^^  Admiralty  at  Calcutta ;  and,  upon  the  claim  beiug  referred  to 
^Wtration,  it  was  awarded  that  each  ship  should  bear  half  the 
jomt  expenses  of  the  two.     Upon  the  settlement  the  La  Valeur 
^  to  pay  a  balance  to  the  Forbes.     The  La  Valeur  was  detained 
"y  the  necessity  of  repairing  certain  damage  done  to  herself  by 
P^^ila  of  sea ;  and  during  the  time  of  detention  a  sum  of  money 
^^  expended  in  the  additional  wages  of  the  crew  and  provisions 
^^^  themu     If  either  this  sum  of  money  or  the  balance  paid  to  the 
^^he%  could  be  considered  a  particular  average,  then  there  was, 
ott  the  whole,  an  average  loss  of  3  per  cent,  but  not  otherwise. 
"^^  Lord  Chief  Justice  was  of  opinion  that  neither  of  these 
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items  could  be  taken  into  the  account  of  particular  average ;  and  a 
verdict  waa  found  for  the  defendant  on  the  above  issua 

Ma  ale  now  ^  moved  for  a  rule  to  show  cause  why  a  verdict 
should  not  be  entered  for  the  plaintiff  for  such  sum  as  the  Court 

should  direct,  or  why  a  new  trial  should  not  be  had.      It 
[♦  422]  is  clear  that  the  aggregate  *  of  several  partial  losses  may 

make  up  the  £3  per  cent.  Blackett  v.  The  Royal  Exchange 
Company,  2  Cr.  &  J.  244,  2  Tyr.  266  (p.  179,  ante).  Here  the 
£3  per  cent  will  be  made  up  if  either  of  two  items  be  allowed. 
First,  the  underwriters  are  liable  for  the  sum  paid  to  the  Forbes. 
The  words  in  the  policy  are,  "  all  other  perils,  losses,  and  misfor- 
tunes that  have  or  shall  come,  to  the  hurt,  detriment,  or  damage 
of  the  said  goods  and  merchandises  and  ship,  &c.,  or  any  part 
thereof. '  There  is,  indeed,  no  English  decision  precisely  on  the 
point;  but  there  seems  to  be  as  good  reason  for  underwriters  mak- 
ing good  such  loss  as  a  loss  sustained  from  pirates.  [Littledale,  J. 
That  loss  is  particularised.]  But  it  would  clearly  be  the  subject 
of  indemnity,  though  not  particularised.  A  general  average  cornea 
within  the  insurance  only  from  the  general  words.  The  expres- 
sion "  free  of  average,  under  three  pounds  per  cent,  unless  general,  * 
shows  this ;  tor  general  average  is  specified  as  an  exception  from 
the  exception :  it  must  therefore  be  included  in  the  subject-matter 
from  which  the  main  exception  is  made,  that  is,  in  the  perils 
insured  against  But  among  these  perils  there  is  no  specific  men- 
tion of  general  average :  the  general  words  therefore  cover  that, 
and  the  same  words  must  also  be  sufficient  to  cover  any  loss  by  an 
accident  like  that  in  question.  The  principle  is,  that  the  under- 
writer makes  good  all  that,  by  means  of  the  peril,  the  owner  is 
bound  to  pay :  and  here  he  was,  in  fact,  as  much  bound  to  pay  as 
the  owner  of  goods  is  bound  to  pay  harbour  duties ;  for  the  owners 
of  the  Forbes  had  the  legal  means  of  enforcing  the  payment     It  is 

true  that,  by  the  English  common  law,  each  party  bears 
[*423]   *his  own  costs,  in  case  of  a  collision,  if  there  be  fault  in 

each ;  and  it  must  certainly  be  assumed  that  there  was 
fault  on  each  side,  in  the  present  case.  But  the  more  generally 
understood  law  in  maritime  states  is  that,  if  there  be  fault  in  each 
party,  each  bears  half  of  the  aggregate  loss  of  the  two ;  and  this 
may  perhaps  be  considered  the  more  reasonable  principle.  In  the 
case  of  The  Woodrop-Sims,  2  Dods.  Adm.  Rep.  85,  this  rule  was 
1  Before  Lord  Dbnman,  Ch.  J.,  Lxttledalb,  Williams,  and  Coleridob,  JJ. 
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laid       down  by  Sir   William   Scott,  as  follows :  "  This  is  one  of 

thos^    unfortunate  cases  in  which  the  entire  loss  of  a  ship  and 

cargo   has  been  occasioned  by  two  vessels  running  foul  of  each 

otlio-ir:.     There  are  four  possibilities  under  which  an  accident  of 

this      sort  may  occur.     In  the  first  place,  it  may  happen  without 

blairxe  being  imputable  to  either  party;  as  where  the  loss  is  occa- 

8ioii^<l  by  a  storm,  or  any  other  vis  major.    In  that  case,  the  mis- 

forfcixxie  must  be  borne  by  the  party  on  whom  it  happens  to  light ; 

the  otjher  not  being  responsible  to  him  in  any  degree.     Secondly, 

a  misfortune  of  this  kind  may  arise  where  both  parties  are  to 

blaine;  where  there  has  been  a  want  of  due  diligence  or  of  skill 

on  both  sides.     In  such  a  case  the  rule  of  law  is  that  the  loss  must 

^   ^I>portioned  between  them,  as  having  been  occasioned  by  the 

fault     of  both  of  them.     Thirdly,  it  may  happen  by  the  miscon- 

duct^     cf  the  suflfering  party  only ;  and  then  the  rule  is  that  the 

^Qflfex^r  must  bear  his  own   burden.     Lastly,  it  may  have  been 

the    f  €xnlt  of  the  ship  which  ran  the  other  down ;  and  in  this  case 

the     injured  party  would  be  entitled  to  an  entire  compensation 

from,    the  other. "     In  the  Laws  of  Oleron,  15  Vin.  Abr. 

tit     IMlaster  of  a  Ship  (A),  27,  p.  340,  «  it  is  said,  "  If  a   [♦424] 

SQii>  i^  her  voyage,  lying  anywhere  at  anchor,  be  struck  or 

8^I^I>led  with  another  vessel  under  sail,  for  want  of  good  steering, 

wh^r-^ty  the  vessel  at  anchor  is  prejudiced,  and  the  goods  in  her 

dainiii^igg^j.  in  gmjjj  ^  Q^QQ  ^jjQ  y^hole  damage  is  to  be  in  common, 

a^i    tio  be  equally  divided  and  appraised  half  by  half.     And  the 

mast^x  and  mariners  of  the  vessel  that  struck,  or  grappled  with 

the    other,  shall  swear  on  the  Holy  Evangelists,  that  they  did  it 

not  Av-ittingly  or  wilfully ;  the  reason  of  this  judgment  is  that  an 

old  "V'essel  might  not  purposely  come  in  the  way  of  a  better ;  which 

sbft  ^wiii  hardly  do,  as  long  as  the  damage  must  be  equally  shared.  " 

^^  .^^erigon.  Vol.  L  p.  413  (ed.  1827,  ch.  xii.  s.  14),  it  is  said: 

^^^  I'abordage  n'est  pas  arrive  par  cas  fortuit,  et  qu'il  soit  impos- 

BiWe  <Je  savoir  par  la  faute  de  qui,  c'est  alors  le  cas  de  partager  le 

i^^erend,  et  de  faire  supporter  la  moiti^  du  dommage  k  chacun 

4^^  deux  navires.     Tel  est  le  sens  de  Tart  10,  titre  des  avaries. 

^^  Cas  d'abordage  de  vaisseaux,  est-il  dit,  le  dommage  sera  pay^ 

«8^1eDttent  par  les  navires  qui  Tauront  fait  et  souflfert,  soit  en 

wute,  rade,  ou  au  port  *  "     For  which  are  cited  Les  Jugemens 

4'Ol^ron,  art  14;  L'Ordonnance  de  Wisbuy,  art  26,  27,  50,  &  70; 

^^4  Le  Droit  Ans^atique,  tit  10.     The  editor,  M.  Boulay-Paty, 
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in  the  comparison,  at  the  end  of  the  section,  with  the  modem  code 
of  commerce,  says  (p.  417)  that  the  law  is  that,  if  there  be  doubt, 
in  the  case  of  collision,  as  to  the  cause,  each  vessel  is  to  bear  its 
part ;  and  he  goes  on  thus :  '^  La  loi  considere  done  comme  les 
vraies  causes  du  dommage  la  fortune  de  mer,  la  force  majeure  qui 
a  pouss4  les  navires  Tun  sur  I'autre;  et  dans  ce  cas,  la 
[*  425]  portion  qui  *  incombe  au  navire  assur^  doit  etre  h,  la 
charge  des  assureurs,  qui,  par  la  nature  du  contrat  d'assu- 
rance,  sont  teuus  de  tons  les  accidens  arrives  sur  mer,  quelque 
iusolites,  inoonnus  ou  extraordinaires  qu'ils  soient. '  (And  see 
Boulay-Paty,  Cours  de  Droit  Commercial  Maritime,  Tit.  X.  s,  16, 
tom.  4,  p.  16.  That  reasoning  applies  here;  and  it  may  be  added 
that,  the  less  an  accident  can  be  foreseen,  the  more  properly  is  it 
the  subject  of  insurance,  since  that  which  was  foreseen  would  not 
be  insurable.  Pothier,  in  his  Traits  du  Contrat  d'Assurance,  ch. 
i.  sect  ii.  art.  2,  §  2,  49  (Trait^s  sur  DilKrentes  Matidres  de  Droit 
Civil,  tom.  3me,  p.  18,  2d  ed.,  1781),  says,  "  L*assureur  se  chaige 
par  le  contrat  d 'assurance,  des  risques  de  tons  les  cas  fortuits  qui 
peuvent  survenir  par  force  majeure  durant  le  voyage,  et  causer  k 
Tassur^  une  perte  dans  les  choses  assurdes,  ou  par  rapport  auxdites 
choses.  *  If,  then,  the  La  Valeur,  as  was  clearly  the  case,  could 
not  be  released  without  this  payment,  the  payment  falls  within 
that  clajss  of  losses  which  the  underwriters  must  make  good. 

Secondly,  as  to  the  wages  and  provisions  of  the  crew  for  the 
time  during  which  the  ship  was  under  necessary  repair.  These 
are  incidental  to  the  repairs,  and,  being  so,  must  be  governed  by 
the  same  rule.  It  is  a  general  principle  (subject  to  some  excep- 
tions which  may  easily  be  explained)  that,  where  underwriters 
are  liable  to  indemnify  for  any  part  of  a  loss,  they  must  indemnify 
for  the  whole.  Now,  in  the  case  of  any  damage  which  is  the  sub- 
ject of  general  contribution,  the  wages  and  other  expenses  of  the 
crew  during  the  time  of  repair,  which  are  in  the  nature  of  acces- 
saries to  the  principal  expense,  that  of  repairing,  must  also 
[*  426]  be  the  subject  *  of  general  contributioa  In  Abbott  on 
Shipping,  Part  III.,  ch.  8,  s.  7,  p.  350  (5th  ed.),  it  is 
said,  "  But  if  a  ship  should  necessarily  go  into  an  intermediate 
port  for  the  purpose  only  of  repairing  such  a  damage  as  is  in  itself 
a  proper  object  of  general  contribution,  possibly  the  wages,  &c. , 
during  the  period  of  such  a  detention,  may  also  be  held  to  be 
general  average,  on  the  ground  that  the  accessary  should  follow 
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the  nature  of  its  principaL  "  The  author  does  not  apply  this  to 
insurances,  which  are  not  the  subject  of  his  work ;  but  the  pas- 
sage seems  to  warrant  such  an  application  of  the  doctrine,  that  the 
accessary  is  to  follow  its  principal.  Now,  here,  the  underwriters 
were  indisputably  bound  to  make  good  the  expense  of  the  repairs : 
they  must,  therefore,  bear  the  accessary  expense  Suppose,  in  the 
case  put  in  the  extract  just  given,  the  owner  of  goods,  who  was 
liable  to  the  general  average,  had  insured  these  goods,  the  under- 
writers would  have  to  make  good  the  payment  of  the  wages,  &a 
Why  should  the  same  principle  not  be  applied,  where  the  insur- 
ance is  on  the  ship,- to  the  share  of  general  average  which  falls  on 
the  owner  of  the  ship?  And,  if  there  be  no  cargo,  and  conse- 
quently no  one  to  contribute  to  a  general  average,  can  that  make 
any  difference  in  the  liability  of  the  underwriters?  Can  it  be 
contended  that  the  principle  holds  if  there  be  a  single  bale  of 
goods  on  board,  but  ceases  to  be  applicable  if  there  be  no  cargo  ? 
When  the  damage  is  to  the  subject  insured,  that  is  a  partial  loss, 
to  which  the  underwriter  is  liable;  and  it  is  immaterial  to  inquire 
whether  it  be  a  general  average  or  not,  the  underwriter  being  liable 
to  the  assured  in  the  whole  (though,  if  it  be  a  general 
average,  he  may  claim  contribution  from  those  *  liable  [*  427] 
to  contribute) ;  so  that,  in  such  a  case,  as  between  the 
underwriter  and  the  assured,  particular  and  general  average  become 
identical  In  Fletcher  v.  Poole,  1  Park,  Ins.  ch.  2,  p.  89,  7th 
ed,  it  was  held  that  the  extraordinary  wages  and  provisions 
expended  during  the  detention  of  the  ship  could  not  be  recovered 
on  a  policy  on  the  ship.  But  that  was  a  mere  case  of  detention 
to  refit:  the  plaintiff  claimed  only  the  wages  and  provisions 
expended  during  her  repairs.  It  does  not  appear  that  the  repairs 
were  occasioned  by  anything  but  ordinary  wear  and  tear,  or  by 
anything  for  which  the  underwriters  were  liable.  The  same  remark 
applies  to  the  cases  of  Eden  v.  Poole,  1  Park,  Ins.  ch.  2,  p.  91, 
7th  ed.,  and  Bobertson  v.  Ewer,  1  T.  R  127  (1  R  R  164).  In 
Power  V.  Whitmore,  4  M.  &  S.  141  (16  R  R  416),  the  wages  and 
provisions  of  the  crew  expended  while  the  ship  was  in  port  repair- 
ing a  damage  occasioned  by  a  tempest  were  held  not  to  be  the 
subject  of  general  average ;  and,  consequently,  the  plaintiff,  whose 
insurance  was  on  goods,  could  not  recover  against  his  underwriter 
money  paid  by  him  as  a  contribution  to  such  expenses.  That 
decision  was  on  the  ground  that  there  had  been  no  sacrifice  of  a 
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part  to  preserve  the  whole,  and,  consequently,  no  general  average 
to  which  the  plaintiff  was  liable  to  contribute ;  reasoning  which 
does  not  show  that  the  underwriter  on  the  ship  would  not  be  liable 
to  pay  the  expenses  in  question,  but  rather  that  he  would  be ;  for 
there  is  no  doubt  that  the  principal  damage  to  which  the  expenses 
in  question  were  accessary,  being  a  damage  to  the  ship  by  the 
perils  of  the  sea,  would  be  one  to  which  he  would  be  liable, 
[*  428]  though  the  underwriter  on  goods  (the  defendant  in  *  Power 
V.  Whitmore)  would  not,  according  to  the  doctrine  laid 
down  in  Abbott  on  Shipping,  Part  III.  ch.  8,  s.  7,  p.  350  (5th 
ed.),  that  such  expenses  are  not  matter  of  general  average,  but 
"  must  fall  on  the  ship  alone.  *  Whoever  is  liable  to  the  damage 
sustained  by  the  ship  must  therefore  sustain  such  expenses.  It 
follows  that  the  underwriter  on  the  ship,  who  is  clearly  liable  to 
the  damage  which  the  ship  sustains,  must  pay  these  expenses  also. 
A  stater  of  averages  arranges  the  losses  in  three  columns,  headed 
respectively,  **  Greneral,"  "Ship,"  "Owners;"  and  under  "Ship* 
he  sets  down  all  to  which  the  underwriters  on  the  ship  are  liable. 
So  BuLLER,  J. ,  in  Eden  v.  Poole,  Park,  Ins,  ch.  2,  p.  91,  7th  ed. , 
held  the  underwriters  on  the  ship  and  goods  not  liable,  because 
**  the  freight,  and  not  the  ship,"  was  liable  to  the  loss.  In  the 
last  cited  passage  in  Abbott,  the  author  refers  to  the  Code  de 
Commerce,  art  403.^  There  the  expenses  of  the  wages  and  pro- 
visions of  the  crew,  during  the  detention  by  a  foreign  power,  or 
by  the  necessity  for  repairs,  are  classed  together  as  particular 
averages ;  and  the  article  is  cited  in  the  conference  of  the  modem 
law  with  Emerigon  (Vol.  I.  p.  619,  ch.  xii.  s.  41,  ed.  1827),  by 
Boulay-Paty.  The  same  author,  in  a  work  of  his  own,  Cours 
de  Droit  Commercial  Maritime,  Vol.  IV.  p.  40,  Tit 
[*429]  *X.  s.  16,  says  that,  in  case  of  the  arrest  or  other  deten- 
tion of  a  vessel  after  departure  (and  in  the  passage  just 
cited,  arrest "  par  qrdre  d'une  puissance  *  is  placed  in  the  same 
class  with  detention  for  the  purposes  of  repair),  the  insurers  must 

*  Tit.    11*™«,  "Sont    ayaries  parti cu-  perte  fortuite  de  ces  objets,  soit  par  le  be- 

libres:  —  l^  le  dommage  arriv^  aax  mar-  soin  d'avitailleinent,  soit  par  voie  d'eati  it 

ohandises  par  leur  vice    propre,  par  la  n^parer; — 4°  la  noniritnre  et  lo  loyer  dea 

temp^te,  prise,  naafrage  ou  ^choneraent ;  matelots  pendant  la  detention,  qaand  le 

—  2°  lea  frais  faits  ponr  lea  sanver; —  navire  est  arrSt^  en  voyage  par  ordred 'one 

3°  la  perte  des  cftbles,  ancres,  voiles,  m&ts,  puissance,  et  pendant  lee  reparations  qn'on 

cordages,  causae  par  temp§te  on  autre  acci-  est  oblig^  d'y  faire,  si  le  navire  est  affr^t^ 

dent  de  mer; — les  d^penses  n^snltant  de  an  voyage." 
tontes  relAches  occasionni^es,  soit  par  la 
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beax-  the  loss  resulting  from  the  cost  of  provisions  and  wages  of  the 
cre^^^.  This  is  also  the  American  law.  See,  however,  Phillips's 
Tro«ttiise  on  the  Law  of  Insurance,  vol.  i.  ch.  xvi.  sec.  1,  p.  370 
(Boston,  U.  S.,  1823).  Some  foreign  authorities  class  such  expenses 
as  ^^neral  average,  on  the  same  principle  as  that  upon  which 
exj>^x:ises  of  going  into  port  to  preserve  a  ship  are  so  classed :  this 
is  st;^jparentl7  an  extension  of  the  Rhodian  law,  by  which  a  jactus 
was  requisite.  See  Pardessus,  Cours  de  Droit  Commercial,  tom. 
2,  I>ci.xt  iv.  tit.  iv.  ch.  iv.  sect  1,  §  v.  (740,  and  part  iv.  tit  v. 
ch.     i^   sect  ii.  §  L  (773).  Cur.  adv.  wit 

I-oxd  Denman,  Ch.  J.,  in  this  term  (January  30th)  delivered  the 
j'^dsxiaent  of  the  Court 

^li  is  was  a  motion  for  a  new  trial  in  an  action  of  assumpsit, 
^^<i  before  me  at  Guildhall,  on  the  insurance  of  a  ship,  for  loss 
^1  l;>^rils  of  the  sea.  The  jury  found  a  verdict  according  to  my 
^^^^^ci-fcion,  excluding  the  expense  for  wages  and  provisions  incurred 
iroxxx  the  time  of  her  repairing  damage  sustained  from  a  storm, 
anci  ^^icluding  also  the  sum  of  money  which  the  owners  had  paid 
^^  ^Consequence  of  some  proceedings  commenced  in  the  Court  of 
^^^^Xi.  iralty  at  Calcutta,  in  consequence  of  an  accidental  collision 
^'"^Ix  another  vessel  in  the  Hoogly  Eiver.  The  new  trial  was 
inc>Ar^^  for  on  the  ground  that  both  these  heads  of  damage  ought 
^  *^^."ve  been  taken  into  account  by  the  jury. 

"^^e  think  it  clear,  on  authority,  that  the  former  item   [*  430] 

^^Rlxt:  not  to  be  allowed.     As  long  ago  as  1769,  in  Fletcher 

^'   -'^oofo,  1  Park,  Ins.  ch.  ii.  p.  89,  7th  ed. ,  the  point  was  decided 

y    l-«ord  Mansfield  at  Nisi  Prius.     The  doctrine  has  been  cited 

^^    ^tie  text-books  ever  since  that  period,  and  is  expressly  recog- 

°i2=^^  by  BULLBR,  J.,  in  Robertson  v.  Ewer,  1  T.  R  132  (1  R  R 

."*^-      The  facts  of  that  case  did  not,  indeed,  require  the  doc- 

^^,  which  is  merely  assumed  in  the  argument  of  that  learned 

^'^S^  to  illustrate  his  opinion  on  the  case  then  before  the  Court 

^-    ly^aule  therefore  urged  that  the  law  rested  on  a  single  decision 

,   t-ord  Mansfield's  at  Nisi  Prius;  but  when  we  consider  the 

"^SH  authority  of  that  great  master  of  insurance  law,  —  that  that 

cas^  was  unquestioned,  —  that  it  received  the  sanction  of  so  emi- 

^^^t  a  lawyer  as  Mr.  Justice  Buller,  who  treats  it  as  clear  enough 

to  \ay  the  foundation  of  an  argument  from  analogy,  — when  it  is 

^^^^y  adopted  in  the  works  of  distinguished  writers  on  the  subject. 
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— and,  above  all,  when  we  find  no  trace  of  even  a  claim  being  set 
up  inconsistent  with  it  for  a  period  of  near  70  years,  though  the 
facts  must  have  afforded  the  opportunity  many  thousands  of  times, 
we  think  this  point  must  be  regarded  as  fully  established,  and 
that  we  should  not  be  justified  in  casting  any  doubt  upon  it 

We  would  only  further  observe  that  the  passage  cited  from  Lord 
Tbnterden's  excellent  work,  Abbott  on  Shipping,  350,  which 
speaks  of  these  expenses  as  being  in  the  nature  of  an  accessary  to 
a  principal,  is  confined  to  the  questions  of  contribution  which 
may  exist  between  the  owners  and  the  freighters,  and  does 
[*431]  not  in  anywise  relate  to  the  demands  *  which  may  be 
preferred  against  underwriters.  It  therefore  furnishes  no 
proof  that  he  differed  from  the  doctrine  above  alluded  to.  On  the 
contrary,  if  he  had  intended  to  do  so,  he  could  hardly  have  failed 
to  express  his  dissent  in  direct  terms. 

The  second  point  appears  to  be  entirely  new,  which  circum- 
stance is  not  so  strong  an  argument  against  it  as  against  the  former 
claim,  because  the  event  is  likely  to  have  been  of  much  less  fre- 
quent occurrence.  But,  if  we  look  for  the  principle  on  which 
Fletcher  v.  Poole,  1  Park,  Ins. ,  ch.  ii.  p.  89,  7th  ed. ,  was  decided, 
it  must  obviously  be  that  well-known  maxim  of  our  law,  "  In  jure 
non  remota  causa  sed  proxima  spectatur. "  "It  were  infinite  * 
(says  Bacon,  Maxims  of  the  Law,  p.  35  of  Law  Tracts,  1737) 
"  for  the  law  to  judge  the  causes  of  causes,  and  their  impulsions 
one  of  another;  therefore  it  contenteth  itself  with  the  immediate 
cause,  and  judgeth  of  acts  by  that,  without  looking  to  any  farther 
degree.  *  Such  must  be  understood  to  be  the  mutual  intention  of 
the  parties  to  such  contracts.  Then  how  stands  the  fact?  The 
ship  insured  is  driven  against  another  by  stress  of  weather ;  the 
injury  she  thus  sustains  is  admitted  to  be  direct,  and  the  insurers 
are  liable  for  it  But  the  collision  causes  the  ship  insured  to  do 
some  damage  to  the  other  vessel ;  and,  whenever  this  effect  is  pro- 
duced, both  vessels  being  in  fault,  a  positive  rule  of  the  Court  of 
Admiralty  requires  the  damage  done  to  both  ships  to  be  added 
together,  and  the  combined  amount  to  be  equally  divided  between 
the  owners  of  the  two.  It  turns  out  that  the  ship  insured  has 
done  more  damage  than  she  has  received,  and  is  obliged  to 
[*  432]  pay  the  owners  of  the  *  other  ship  to  some  amount,  under 
the  rule  of  the  Court  of  Admiralty.  But  this  is  neither  a 
necessary  nor  a  proximate  effect  of  the  perils  of  the  sea ;  it  grows 
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out  of  an  arbitrary  provision  in  the  law  of  nations  from  views  of 
general  expediency,  not  as  dictated  by  natural  justice,  nor  (pos- 
sibly) quite  consistent  with  it;  and  can  no  more  be  charged  on 
the  underwriters  than  a  penalty  incurred  by  contravention  of  the 
revenue  laws  of  any  particular  state,  which  was  rendered  inevitable 
by  perils  insured  against 
We  think,  therefore,  that  no  rule  ought  to  be  granted. 

Bule  refused. 

ENGLISH  NOTES. 

This  decision  is  cited  by  Lord  Blackburn  in  Inman  Steamship  Go. 
V.  Bischoff  (H.  L.  1883),  7  App.  Cas.  670>  686,  52  L.  J.  Q.  B.  169, 
177,  47  L.  T.  581,  31  W.  E.  141,  as  an  authority  showing  that  an 
abatement  by  way  of  fine  in  a  charter-party  arising  from  circumstances 
occurring  after  the  freight  is  earned  cannot  constitute  a  loss  under 
a  policy  on  "freight.*' 

One  effect  of  the  above  decision  of  Lord  Dbkman  has  been  the  adop- 
tion by  shipowners  of  what  is  called  a  running  down  jclause.  The 
clause  in  the  form  usual  at  Lloyd's  contains  an  indemnity  against  any 
sums  the  assured  shall  "become  liable  to  pay  and  shall  pay  .  .  • 
not  exceeding  the  value  of  the  ship."  It  has  been  held,  in  accordance 
with  a  decision  of  the  House  of  Lords  on  appeal  from  the  Admiralty 
Court  in  the  case  of  The  Khedive,  The  Stoomvaart  Maatschappy  Neder* 
land  V.  Peninsular  and  Oriental  Steam  Navigation  Co,  (H.  L.  1882), 
7  App.  Cas.  795,  b2  L.  J.  P.  D.  <&  A.  1,  47  L.  T.  198,  31  W.  R.  249, 
that  there  is  only  one  liability  in  such  a  case ;  namely,  for  the  excess 
(if  any)  of  damages  payable  by  the  insured  ship  according  to  the  Ad- 
miralty rule,  now  incorporated  into  the  ordinary  law  by  the  Judicature 
Acts.  London  Steamship  Owners  Insurance  Association  v.  Grampian 
Steamship  Co.  (C.  A.  1890),  24  Q.  B.  D.  663,  69  L.  J.  Q.  B.  549. 

It  has  been  held  that  the  ordinary  running  down  clause  does  not  apply 
to  damages  payable  to  persons  injured  on  board  another  ship^  by  the 
negligence  of  the  master  of  the  insured  ship.  Taylor  v.  Dewar  (1864), 
5  B.  &  S.  68,  33  L,  J.  Q.  B.  141, 10  Jur.  (N.  S.)  361,  10  L.  T.  267,  12 
W.  B.  579.  This,  however,  is  in  apparent  conflict  with  a  decision  of  the 
Scotch  Court  of  Session,  Coey  v.  Smith  (1860),  2nd  series  of  Court  of 
Session  Cases,  vol.  22,  p.  955 ;  —  unless  the  slight  difference  of  language 
in  the  two  policies  can  support  a  distinction.  In  the  Scotch  case  the 
language  was :  ''In  case  the  said  ship  shall  come  into  collision  with  any 
other  ship  or  vessel,  and  the  assured  shall,  in  consequence  thereof,  be- 
come liable  to  pay  and  shall  pay  any  sum  not  exceeding  the  value  of  the 
■aid  ship  and  her  freight,  by  or  in  pursuance  of  the  judgment  of  any 
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court  of  law  or  equity."  In  the  English  case  the  clause  was:  ''In  case 
the  vessel  shall  by  accident  or  the  negligence  of  the  master  run  down 
or  damage  any  other  ship  or  vessel,  and  the  assured  shall  thereby  be- 
come liable  to  pay  and  shall  pay,"  &c.  At  all  events,  if  such  a  liability 
is  intended  to  be  covered,  it  should  be  stated  more  explicitly. 

It  has  been  held  that  life-salvage,  under  s.  544  of  the  Merchant 
Shipping  Act,  1894  (57  &  58  Vict.  c.  60),  cannot  be  recovered  from 
an  underwriter  under  a  Lloyd's  policy  in  the  usual  form  with  the  running 
down  clause  attached.  Nourse  v.  Liverpool  Sailing  Ship-owners  Asso* 
datum  (C.  A.  1896),  2  Q.  B.  16,  65  L.  J.  Q.  B.  507,  74  L.  T.  543,  44 
W.  K  500. 

ABiEMCAN  NOTES. 

This  interesting  case  is  cited  in  1  Parsons  on  Marine  Insurance,  p.  554, 
and  in  all  the  cases  cited  hereinafter. 

That  the  insurer  is  liable  for  the  whole  loss,  including  what  the  owners  of 
the  insured  vessel  paid  to  the  owners  of  the  other,  has  been  held  and  is  still 
held  in  Massachusetts :  Nelson  v.  Suffolk  Ins.  Co,,  8  Cashing,  477 ;  54  Am. 
Dec.  779,  and  notes,  787  ;  Walker  v.  Boston  Ins,  Co.,  14  Gray,  288;  Blanchard 
V.  Eq.  Ins.  Co.,"  12  Allen,  388;  and  early  in  the  New  York  Supreme  Court: 
Matthews  v.  Howard  Ins.  Co.,  13  Barbour,  234 ;  and  by  Story  in  the  Federal 
Circuit  Court  for  Massachusetts :  Hale  v.  Washington  Ins.  Co.,  2  Story,  176 ; 
and  in  the  same  Court  for  New  York :  Sherwood  v.  General  Mut.  Ins.  Co., 
1  Blatchford,  251 ;  and  in  the  Federal  Supreme  Com-t,  Peters  v.  Warren  Ins. 
Co.,  14  Peters,  111,  Story,  J.,  said  of  the  principal  case:  "This  is  the  whole 
reasoning  of  the  learned  Judge  upon  the  point ;  and  with  great  respect,  if  the 
views  already  suggested  are  well  founded,  it  is  not  supported  by  the  analogies 
of  the  law,  or  by  the  principles  generally  applied  to  policies  of  insurance. 
The  case  of  a  penalty,  put  by  the  learned  Judge,  does  not  strike  us  with  the 
same  force  that  it  does  his  Lordship.  If  any  nation  should  be  so  regardless 
of  the  principles  of  natural  justice  as  to  declare  that  a  vessel  driven  on  shore 
by  a  storm  should  be  forfeited  because  its  revenue  laws  were  thereby 
violated ;  it  would  then  deserve  consideration  whether  the  underwriters  would 
not  be  liable  for  the  loss,  as  an  inevitable  incident  to  the  shipwreck.  At  all 
events,  the  point  is  too  doubtful  in  itself  to  justify  us  in  adopting  it  as  the 
basis  of  any  reasoning  in  the  present  case.  The  case  before  the  King's 
Bench  was  confessedly  new,  and  does  not  appear  upon  this  point  to  have  been 
much  argued  at  the  bar.  It  seems  to  have  been  decided,  principally  upon  the 
ground  of  the  absence  of  any  authority  in  favor  of  the  assured ;  and  as  it 
appears  to  us,  in  opposition  to  the  analogies  furnished  by  other  acknowledged 
doctrines  in  the  law  of  insurance.  The  same  question,  however,  has  under- 
gone the  deliberate  consideration  of  some  of  the  greatest  maritime  jurists  of 
Continental  Europe ;  and  the  result  at  which  they  have  arrived  is  directly 
opposite  to  that  of  the  King's  Bench." 

But  the  weight  of  authority  is  now  decidedly  in  harmony  with  the  princi- 
pal case.      General  M.  Ins.  Co.  v.  Sherwood,  14  Howard  (U.  S.  Supr.  Ct.), 
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351.9  feyersiiig  the  decision  in  Blatchford;  Matthews  v.  Hotoard  Ins,  Co., 
11  !N^ew  York,  9,  reTersing  the  case  in  Barbour;  Street  v.  Augusta  Ins,  (f  B, 
C(».,    X2  Richardson  Law  (So.  Car.),  13 ;  75  Am.  Dec.  714. 

XKa  the  Sherwood  case,  in  the  Federal  Supreme  Court,  Mr.  Justice  Curtis 
obs^r-^ved :  "  Now,  although  cases  like  the  present  must  have  very  frequently 
occxurr-ed,  we  are  not  aware  of  any  evidence  that  underwriters  have  paid  such 
cladi3Cft.a,  or  that  down  to  the  time  when  one  somewhat  resembling  it  was 
rej«<*t^d  by  the  Court  of  King's  Bench,  in  De  Vaux  v.  Salvador  (4  Adol.  &  Ell.), 
decided  in  1836,  such  a  claim  was  ever  made.  And  we  believe  that  if  skilful 
nier-ol:i.ants,  or  underwriters,  or  lawyers,  accustomed  to  the  practice  of  the  com- 
mexx^l^j  law,  had  been  asked  whether  the  insurers  on  one  vessel  were  liable  for 
daDa«fc,ge  done  to  another  vessel,  not  insured  by  the  policy,  by  a  collision  occa- 
8ior&e<l  by  the  negligence  of  those  on  board  the  vessel  insured,  they  would,  down 
to  3.   ^v-ery  recent  period,  have  answered,  unhesitatingly,  in  the  negative." 

**   We  know  of  no  principle  of  insurance  law  which  prevents  us  from  looking 
^ov   t.l^is  sole  operative  cause,  or  requires  us  to  stop  short  of  it,  in  applying  the 
™*^i  m  causa  proxima  nan  remota  spectatur.    The  argument  is,  that  collision, 
^^^^S  A  peril  of  the  sea,  the  negligence  which  caused  that  peril  to  occur  is  not 
to    l>^    inquired  into;  it  lies  behind  the  peril,  and  is  too  remote.    This  is  true 
wh-eia     the  loss  was  inflicted  by  collision,  or  was  by  law  a  necessary  conse- 
qu^r^c^^  of  it.    The  underwriter  cannot  set  up  the  negligence  of  the  servants 
^   t^ln.^  assured  as  a  defence.     But  in  this  case  he  does  not  seek  to  go  behind 
the   c^^ose  of  loss,  and  defend  himself  by  showing  this  cause  was  produced  by 
^^K^^S^nce.     The  insured  himself  goes  behind  the  collision,  and  shows,  as  the 
*o^^     ^K-«aAon  why  he  has  paid  the  money,  that  the  negligence  of  his  servants 
coockp^^llg^  him  to  pay  it.    It  is  true  that  an  expense,  attached  by  the  law 
^^'^^t^ime  to  the  subject  insured,  solely  as  a  consequence  of  a  peril,  may  be 
^^^i^iered  as  proximately  caused  by  that  peril.     But  where  the  expense  is 
att^bolxed  to  the  vessel  insured,  not  solely  in  consequence  of  a  peril,  but  in 
f^*^^^<5uence  of  the  misconduct  of  the  servants  of  the  assured,  the  peril  per  se 
^  ^^^t;  the  efficient  cause  of  the  loss,  and  cannot,  in  any  just  sense,  be  con- 
si    ^Y-tQ^  iiQ  proximate  cause.    In  such  a  case  the  real  cause  is  the  negligence, 
^        Unless  the  policy  can  be  so  interpreted  as  to  insure  against  all  losses 
*"^^^t;Jy  referable  to  the  negligence  of  the  master  And  mariners,  such  a  loss  is 
^^j    <iovered  by  the  policy.     We  are  of  opinion  the  policy  cannot  be  so  con- 
^^■^^^i.      When  a  peril  of  the  sea  is  a  proximate  cause  of  the   loss,  the 
^*^Sence  which  caused  that  peril  is  not  inquired  into;  not  because  the 
^J^^i^writer  has  taken  upon  himself  all  risks  arising  from  negligence,  but 
^i^«e  he  has  assumed  to  indemnify  the  insured  against  losses  from  particu- 
l^erils,  and  the  assured  has  not  warranted  that  his  servants  will  use  due 
^  V)  avoid  them. 

"Xhese  views  are  sustained  by  many  authorities.     Mr.  Arnould,  in  his 

^  -^»y^^^^®  Treatise  on  Insurance,  (vol.  ii.  p.  775),  lays  down  the  correct  rule  : 

- .      ^ere  the  loss  is  not  proximately  caused  by  the  perils  of  the  sea,  but  is 

^^^ly  referable  to  the  negligence  or  misconduct  of  the  master  or  other 

*^®^^t«  of  the  assured,  not  amounting  to  barratry,  there  seems  little  doubt 

^*^^  the  underwriters  would  be  thereby  discharged.'    To  this  rule  must  be 
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referred  that  class  of  cases,  in  which  the  misconduct  of  the  master  or  mari- 
ners has  either  aggravated  the  consequences  of  a  peril  insured  against,  or 
been  of  itself  the  efficient  cause  of  the  whole  loss.  Thus,  if  damage  be  done 
by  a  peril  insured  against,  and  the  master  neglects  to  impair  that  damage, 
and  in  consequence  of  the  want  of  such  repairs  the  vessel  is  lost,  the  neglect 
to  make  repairs,  and  not  the  sea  damage,  has  been  treated  as  the  proximate 
cause  of  the  loss.  In  the  case  of  Copeland  v.  Tlie  N,  E.  Marine  Ins.  Co., 
(2  Met.  432,)  Mr.  Chief  Justice  Shaw  reviews  many  of  the  cases,  and  states 
that  *  the  actual  cause  of  the  loss  is  the  want  of  repair,  for  which  the  assured 
are  responsible,  and  not  the  sea  damage  which  caused  the  want  of  repair,  for 
which  it  is  admitted  the  underwriters  are  responsible.'  And  the  same  princi* 
pies  were  applied  by  Mr.  Justice  Stoat,  in  the  case  of  Hazard  v.  N.  E» 
Marine  Ins.  Co.  (1  Sum.  R.  218),  where  the  loss  was  by  worms,  which  got 
access  to  the  vessel  in  consequence  of  her  bottom  being  injured  by  stranding, 
which  injury  the  master  neglected  to  repair.  So  where  a  vessel  has  been  lost 
or  disabled,  and  the  cargo  saved,  a  loss  caused  by  the  neglect  of  the  master 
to  transship,  or  repair  bis  vessel  and  carry  the  cargo,  cannot  be  recovered. 
Schieffelin  v.  N.  Y.  Ins.  Co.^  9  Johns.  21;  Bradhurst  v.  Col.  Ins.  Co^ 
9  Johns.  17 ;  Am.  Ins.  Co.  v.  Center^  4  Wend.  46 ;  8.  c.  7  Cow.  564;  McGaw 
Y,  Ocean  Ins.  Co.y  23  Pick.  405.  So  where  condemnation  of  a  neutral  vessel 
was  caused  by  resistance  of  search ;  Robinson  v.  Jones^  8  Mass.  536 ;  or  a  loss 
arose  from  the  master's  negligently  leaving  the  ship's  register  on  shore; 
Cleveland  v.  Union  Ins.  Co.y  8  Mass.  308.  So  where  a  vessel  was  burnt  by 
the  public  authorities  of  a  place  into  which  the  master  sailed  with  a  false 
bill  of  health,  having  the  plague  on  board ;  Emerigon  (by  Meredith),  348 ; 
in  these  and  many  other  similar  cases,  the  courts,  having  found  the  efficient 
cause  of  the  loss  to  be  some  neglect  of  duty  by  the  master,  have  held  the 
underwriter  discharged.  Yet  it  is  obvious  that,  in  all  such  cases,  one  of  the 
perils  insured  against  fell  on  the  vessel.  And  they  are  to  be  reconciled  with 
the  other  rule,  that  a  loss  caused  by  a  peril  of  the  sea  is  to  be  borne  by  the 
underwriter,  though  the  master  did  not  use  due  care  to  avoid  the  peril,  by 
bearing  in  mind  that  in  these  cases  it  is  negligence,  and  not  simply  a  peril  of 
the  sea,  which  is  the  operative  cause  of  the  loss.  It  may  sometimes  be 
difficult  to  trace  this  distinction,  and  mistakes  have  doubtless  been  made  in 
applying  it,  but  it  is  one  of  no  small  importance  in  the  law  of  insurance,  and 
cannot  be  disregarded  without  producing  confusion.  The  two  rules  are  in 
themselves  consistent.  Indeed,  they  are  both  but  applications,  to  different 
cases,  of  the  maxim,  causa  proxima  non  remota  spectatur.  In  applying  this 
maxim,  in  looking  for  the  proximate  cause  of  the  loss,  if  it  is  found  to  be  a 
peril  of  the  sea,  we  inquire  no  further ;  we  do  not  look  for  the  cause  of  that 
peril.  But  if  the  peril  of  the  sea,  which  operated  in  a  given  case,  was  not  of 
itself  sufficient  to  occasion,  and  did  not  in  and  by  itself  occasion,  the  loss 
claimed,  if  it  depended  upon  the  cause  of  that  peril  whether  the  loss  claimed 
would  follow  it,  and  therefore  a  particular  cause  of  the  peril  is  essential  to  be 
shown  by  the  assured,  then  we  must  look  beyond  the  peril  to  its  cause,  to 
ascertain  the  efficient  cause  of  the  loss. 

^  The  case  at  bar  presents  an  illustration  of  both  rules.    So  far  as  the  brig 
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Emily  was  herself  injured  by  the  coUision,  the  cause  of  the  loss  was  the 
oollisiony  which  was  a  peril  insured  against,  and  the  assured,  showing  that 
his  vessel  suffered  damage  from  that  cause,  makes  a  case,  and  is  entitled  to 
recover.  But  he  claims  to  recover  not  only  for  the  damages  done  to  his 
vessel,  which  was  insured,  but  for  damages  done  to  the  other  vessel,  which 
was  not  insured.  To  entitle  hinwalf  to  recover  these,  he  must  show  not  only 
that  they  were  suffered  by  a  peril  of  the  sea,  but  that  the  underwriter  is 
responsible  for  the  consequences  of  that  peril  falling  on  a  vessel  not  insured. 
It  is  this  responsibility  which  is  the  sole  basis  of  his  claim,  and  to  make  out 
this  responsibility  he  does  not  and  cannot  rest  upon  the  occurrence  of  a 
collision  ;  this  affords  no  ground  for  this  claim ;  he  must  show  a  particular 
cause  for  that  collision;  and  aver  that  by  reason  of  the  existence  of  that 
cause  the  loss  was  suffered  by  him,  and  so  the  underwriter  became 
responsible  for  it. 

*'  This  negligence  is  therefore  the  fact  without  which  the  loss  would  not 
have  been  suffered  by  the  plaintiff,  and  by  its  operation  the  loss  m  suffered  by 
him.  In  the  strictest  sense,  it  causes  the  loss  to  the  plaintiff.  The  loss  dt 
the  owners  of  the  Virginia  was  occasioned  by  a  peril  of  the  sea,  by  which 
their  vessel  was  injured.  But  nothing  connects  the  plaintiff  with  that  loss, 
or  makes  it  his,  except  the  negligence  of  his  servants.  Of  his  loss  this 
negligence  is  the  only  efficient  cause,  and  in  the  sense  of  the  law  it  is  the 
proximate  cause." 

*^  It  has  been  urged  that  in  the  case  of  the  Paragon  (Peters  v.  Warren  Ins, 
Co.,  14  Ftet  9d),  this  Court  adopted  a  rule  which,  if  applied  to  the  case  at 
bar,  would  entitle  the  insured  to  recover.  But  we  do  not  so  consider  it. 
It  was  there  determined  that  a  coUision  without  fault  was  the  proximate 
cause  of  that  loss.  Indeed,  unless  the  operation  of  law,  which  fixed  the  lien, 
could  be  regarded  as  the  cause  of  that  loss,  there  was  no  cause  but  the 
collision,  and  that  was  a  peril  insured  against 

^  We  are  aware  that  in  the  case  of  Hale  v.  Washington  Ins.  Co.  (2  Story), 
Mr.  Justice  Stort  took  a  different  view  of  this  question;  and  we  are 
informed  that  the  Supreme  Court  of  Massachusetts  has  recently  decided  a 
ease  in  conformity  with  his  opinion,  which  is  not  yet  in  print,  and  which  we 
have  not  been  able  to  see.  But  with  great  respect  for  that  vwy  eminent 
Judge,  and  for  that  learned  and  able  Court,  we  think  the  rule  we  adopt  is 
more  in  conformity  with  sound  principle,  as  well  as  with  the  practical  inter- 
pretation of  the  contract  by  underwriters  and  merchants;  and  that  it  is  the 
safer  and  more  expedient  rule. 

**  We  cannot  doubt  that  the  knowledge  by  owners,  masters,  and  seamen, 
that  underwriters  were  responsible  for  all  the  damage  done  by  collision  with 
other  vessels  through  their  negligence,  would  tend  to  relax  their  vigilance 
and  materially  enhance  the  perils,  both  to  life  and  property  arising  from 
this  canse." 

In  Matthews  v.  Howard  Inf.  Co.,  supra,  the  Court  observed:  "I  think 
moreover  that  the  point  has  been  settled  upon  authority  to  which  we  ought 
to  defer.  The  question  has  never  arisen  in  the  Courts  of  this  State.  When 
this  case  was  decided  by  the  Supreme  Court,  there  was  a  precedent  in  favor 
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of  the  plaintiffa  in  the  Circuit  Court  of  the  United  States.  (Hale  v.  Wash- 
tngton  Ins.  Co,,  2  Story,  176.)  Pending  this  appeal,  a  case  in  all  its  features 
like  the  one  under  review  was  determined  in  the  Supreme  Court  of  the 
United  States  adversely  to  the  plaintiffs.  General  Mutual  Ins,  Co.  v.  Sher^ 
wood,  14  How.  851.)  In  the  able  opinion  delivered  by  Mr.  Justice  Curtis, 
and  which  would  appear  from  the  report  to  have  been  the  unanimous  opinion 
of  the  Court,  the  case  before  Judge  Story  was  overruled,  and  the  doctrine 
was  established  that  the  negligence  of  the  master  and  crew  in  such  a  case 
was  the  sole  efficient  cause  of  the  loss,  and  that  the  insurers  were  not  respon- 
sible. It  was  also  held  that  the  case  of  Peters  v.  The  Warren  Ins.  Co. 
(14  Pet.  99),  was  inapplicable.  In  that  case  the  insurers  were  held  liable  for 
a  loss  happening  to  a  vessel  not  insured,  by  a  collision  with  the  one  upon 
which  the  defendants  were  underwriters.  But  the  collision  was  accidental, 
and  the  loss  was  visited  upon  the  insured  vessel  and  her  owners  by  the 
peculiar  laws  of  a  foreign  country  within  whose  jurisdiction  the  accident 
happened.  The  decision  was  diametrically  opposed  to  a  judgment  of  the 
King's  Bench  in  a  precisely  similar  case.  (De  Vaux  v.  Scdvador,  4  Adol.  & 
Ellis,  420;  31  £ng.  C.  L.  104.)  We  are  not  called  upon  to  pronounce  upon 
these  conflicting  decisions.  It  is  sufficient  to  say  that  if  the  case  in  14th 
Peters  sustains  the  judgment  under  review,  and  so  far  as  it  sustains  it,  it  is 
overruled  by  the  subsequent  decision  of  the  same  Court  just  referred  to. 
There  are  strong  reasons  why  we  ought  to  follow  the  Supreme  Court  of  the 
United  States  in  this  case.  In  a  large  class  of  cases  it  has  concurrent  juris- 
diction upon  questions  of  insurance  with  the  appellate  Courts  of  all  the 
States,  and  it  is  of  great  importance  that  the  decisions  upon  such  questions 
should  be  uniform.  From  the  commercial  and  financial  prominence  of  the 
city  of  New  York,  it  is  to  be  expected  that  many  such  controversies  will  have 
their  origin  there  in  which  citizens  of  other  States  will  be  interested  parties, 
and  it  would  be  unfortunate  if  a  different  rule  prevailed  in  our  tribunals 
from  the  one  which  obtains  in  the  Federal  Courts.  It  is  only  necessary  to 
add  that  the  opinion  delivered  by  Mr.  Justice  Curtis  appears  to  be  sustained 
by  the  Continental  writers  on  the  law  of  marine  insurance,  as  will  be  seen  by 
examining  the  treatises  to  which  he  has  referred,  and  as  will  also  be  seen 
by  a  reference  to  the  opinion  of  Judge  Story  in  the  case  of  Hale  v.  The 
Washington  Ins.  Co.** 

Another  Judge  in  the  same  case  observed  :  "  There  are  but  two  reported 
cases  in  this  country  upon  this  question.  In  Hale  v.  Washington  Ins.  Co, 
(2  Story,  176),  and  Sherwood  v.  General  Mutual  Ins.  Co.  (1  Blatchf .  C.  C. 
251),  it  was  held  that  the  policy  extended  to  such  a  loss.  But  both  these 
cases  are  overruled  by  the  Supreme  Court  of  the  United  States  in  14  How. 
851,  where  the  judgment  of  the  Circuit  Court  in  Sherwood  v.  Mutual  Ins.  Co 
was  reversed.  The  whole  question  is  there  discussed  with  great  ability  by 
Mr.  Justice  Curtis,  and  his  reasoning  is  conclusive  to  my  mind  against  the 
claim.  It  cannot  be  necessary  to  repeat  this  argument.  So  far  therefore  as 
the  United  States  Courts  are  concerned,  it  must  now  be  regarded  as  authori- 
tatively settled  that  such  a  claim  cannot  be  maintained,  when,  as  in  this  case, 
the  collision  was  chargeable  solely  to  the  carelessness  or  negligence  of  the 
persons  in  charge  of  the  insured  vessel. 
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**  On  this  point  there  has  been  no  reported  case  in  the  State  Courts  of  this 
country.  It  is  said  that  just  before  the  late  decision  of  the  Supreme  Court  of 
the  United  States  a  case  had  been  decided  by  the  Supreme  Court  of  Massa- 
chusetts in  accordance  with  the  views  expressed  in  2  Story ;  but  it  has  not 
been  reported,  and  we  have  not  been  furnished  with  a  copy  of  the  opinion. 
We  have  no  means,  therefore,  of  knowing  its  extent  or  application.  What. 
ever  they  may  have  been,  as  it  was  no  doubt  baaed  upon  the  two  decisions  of 
the  United  States  Circuit  Court,  which  have  been  since  overruled,  it  can 
no  longer  have  any  foundation  whatever  as  authority. 

"The  judgment  of  the  Supreme  Court  of  the  United  States  in  Sher^ 
wood  V.  Mutual  fn$,  Co,  is  in  accordance  with  the  well-settled  English  law 
(DeVaux  v.  Salvador,  4  AdoL  &  Ell.  420;  31  Eng.  C.  L.);  and  also  with  the 
French  law." 

''It  is  believed  such  is  also  the  law  in  all  the  other  maritime  coun- 
tries of  Europe  in  which  the  civil  law  is  recognized  as  the  basis  of  their 
jurisprudence.*' 

*' Similar  opinions  have  been  expressed  by  writers  on  insurance  in  our 
own  tongue." 


No.  77.  — BELL  v.  CAESTAIRS. 

(K.  B.  1811.) 

\ 

RULE. 

In  the  case  of  an  ordinary  policy  on  ship,  where  the 
ship  is  captured  and  condemned  for  want  of  proper  docu- 
ments to  prove  nationality  as  required  by  treaty  between 
^^   country  of  the  ship  and  that  of  the  captors,  the  want 
^    pjroper  documents  is  the  proximate  cause  of  the  loss, 
^.cp-^^    is  not  within  the  perils  insured  against. 

Bell  and  others  y.  Carstain. 

U  East,  374-394  (12  R.  R  .•)57). 

-'♦a^Kf afwe.  —  Chndemnation  for  want  of  Documents  showing  Neutrality.  — 
Proximate  Cause  of  Loss, 

*^  a  neutral  American  ship,  insured  here,  be  captured  by  a  French  ship,   [874] 

.    ^  Condemned  in  a  French  court,  as  prize,  upon  the  express  ground  stated 

^  .^*^«  sentence  of  condemnation,  (which  is  evidence  for  this  purpose,)  that  the 

*P    was  not  properly  documented  according  to  the  existing  treaty  between 

•^^ce  and  the  United  States  of  America  (conjointly  with  the  suppression  of 

»^P«*r8  by  the  captain  after  the  capture ;  on  which  no  opinion  was  given  by  the 

^^Un) ;  the  neutral  assured  cannot  recover  their  loss  against  the  British  under- 
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writer,  although  there  was  no  wananty  or  representation  that  the  ship  was 
American;  the  neglect  of  the  shipowners  themselves,  who  are  bound  at  their 
peril  to  provide  proper  national  documents  for  their  ship,  being  in  such  a  ease 
the  efficient  cause  of  the  loss.  Neither  can  the  agent  of  the  assured,  some  of 
whom  were  also  interested  in  the  cargo  as  well  as  the  ship,  recover  for  the  loss  of 
the  cargo  insured,  which  was  also  condemned  at  the  same  time  and  for  the  same 
reason;  such  assured  of  the  goods  being  implicated  in  the  same  neglect  in  their 
character  of  shipowners.  But  it  is  otherwise  in  the  case  of  a  mere  assured  of 
goods,  who  is  not  answerable  for  the  proper  documenting  of  the  ship,  without  a 
warranty  or  repreaeutation  of  her  national  character. 

This  was  an  action  by  the  assured  against  an  underwriter,  on  a 
policy  of  insurance  effected  by  the  plaintiffs  on  the  ship  JEliza,  at 
and  from  Virginia  to  a  market  in  Holland  or  Germany,  with  leave 
to  touch  at  or  off  Falmouth  for  orders,  and  also  with  liberty  in 
that  voyage  to  proceed  to  any  port  or  places  whatsoever,  to  seek, 
join,  and  exchange  convoy,  to  take  papers  and  clearances  for  any 
ports  or  places  whatsoever,  at  a  premium  of  12  guineas  per  cent, 
with  various  returns.  The  policy  stated  the  insurance  to  be  on 
ship  valued  at  £4050,  on  freight  valued  at  £3000,  and  on  certain 
goods  specified  at  different  valuations,  and  on  other  goods.  The 
declaration  stated  that  the  ship  sailed  upon  the  voyage  insured 
with  the  specified  cargo.  In  one  count,  Bell,  Gumming,  and  C. 
and  F.  Whittle  and  Morgan,  were  alleged  to  be  interested  in  the 
ship  and  freight ;  and  Bell,  Gumming,  and  C.  and  F.  Whittle  in 
the  cargo,  to  the  amount  insured;  and  in  another  count  the 
interest  in  ship,  freight,  and  cargo  was  laid  generally  in 
[*  375]  Bell,  Gumming,  and  G.  *  and  F.  Whittle.  The  declara- 
tion further  averred  that  the  ship  and  cargo  were  totally 
lost  by  capture  in  the  course  of  the  voyage,  and  that  the  assured 
had  expended  a  large  sum  in  endeavouring  to  recover  them.  At 
the  trial  before  Lord  Ellenborough,  Ch.  J.,  at  Guildhall,  a  verdict 
was  found  for  the  plaintiffs  for  £304  7^.,  subject  to  the  opinion 
of  the  Gourt  on  the  following  case. 

The  policy  was  effected  by  the  plaintiffs  as  agents  for  Bell, 
Gumming,  G.  and  F.  Whittle,  and  Morgan,  who  are  citizens  of 
the  United  States  of  America,  and  were  interested  in  the  ship, 
freight,  and  cargo,  as  averred  in  the  declaration.  These  persons 
all  resided  within  the  United  States  of  America  at  the  time  when 
the  insurance  was  effected,  and  have  continued  to  reside  there  ever 
since.  No  warranty  or  representation  was  made  to  the  defendant 
that  the  ship  or  cargo  was  American ;  but  both  the  ship  and  cargo 
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^ero  AmericaD  in  point  of  fact     The  ship  sailed  from  Norfolk  in 
Virginia  on  the  10th  of  July,  1809,  with  a  cargo  of  the  descrip- 
tion,   mentioned  in  the  policy,  and  on  the  10th  of  August  following 
wa.s     captured  off  Plymouth  by  the  French  privateer,  Jean  Barty 
aad    csarried  into  Brehat ;  and  the  ship  and  cargo  were  afterwards 
cori<i^mned  by  a  sentence  of  the   Imperial  Council  of  Prizes  at 
Paris,  the  same  being  a  Court  of  competent  jurisdiction  on  this 
sub  j  ^ct     In  the  narrative  part  of  that  sentence  it  is  stated  that 
theirs  was  found  on  board  the  said  ship,  among  other  papers,  the 
follo^vring :  a  passport,  in  four  languages,  in  the  usual  form,  dated  at 
Nox-f  oik,  27th  June,  1809,  signed  by  the  President  of  the  United 
Statics,  countersigned,  and  sealed,  stating  Norfolk  to  be  the  place  of 
dej>€i.:j-tuje^  and  Tonningen  the  place  of  destination.     It  states,  as 
^^  ^X3  the  other  passports,  "  that,  prior  to  the  departure, 
^^  cisptain  shall  make  oath  that  *  the  ship  belongs  to  none   [*  376] 
but  ctitizens  of  the  United  States,  and  that  the  act  of  such 
*^^Q.vit  shall  be  written  at  foot  thereof ;  the  form  whereof  is  in 
suostance  printed  thereunder;  the  blanks  are  filled  up  with  the 
haTi<3^  but  it  is  neither  signed  nor  sealed.*'     The  sentence  goes  on 
to  ^iXege  that  the  following,  amongst  other  reasons  for  confiscation, 
P^^^^^^nted  itself  in  the  memorials :  "  The  passport  expresses  that  the 
^t*^^in  is  to  make  oath,  previous  to  her  departure,  that  the  ship 
oeloiig^  tQ  citizens  of  the  United  States,  and  that  this  act  is  to  be 
^^titicn  underneath  the  passport     Now  the  form  of  this  affidavit, 
^      ^^    true,  is  printed  according  to  custom;  the  blanks  are  even 
^^    up  with  writing;  but  there  is  neither  seal  nor  signature 
^^^^to.     It  is,  therefore,   a  nonentity,    and  the  passport,  which 
^^^^ssarily  supposes  it,  is  likewise  of  no  value.     According  to  the 
^^^"^ention  of  the  8th  Vendemaire,  9th  year,  an  American  captain 
^^^  shall  have  lost  his  passport  is  permitted  to  supply  that  defect 
J^  ^tiher  proofs  of  neutrality ;  but  here  it  is  not  the  case.     Jacob 
^^^ery  is  furnished  with  a  passport,  which  the  public  officer  has 
r^^Used  to  sign,  no  doubt  because  the  nationality  of  the  captain, 
^f    tiViat  of  the  owners,  did  not  appear  to  him  sufficiently  substan- 
tiated.     The  passport,  therefore,  has  continued  to  be  nothing  more 
^^  a  form ;  it  is  destitute  of  that  which  ought  to  complete  it ; 
^^d   the  captain  has  navigated  without  a  passport     This  is  what 
^^e  Council  decided  on  the  16th  Thermidor,  8th  year,  in  confiscat- 
^^8  the  prize  made  by  the  privateer,  the  Spartiate,  of  the  American 
*^^P,  the  Republican,  which  had  a  passport  in  which  the  affidavit 
Vol.  XIV.  —  21 
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was  not  signed."     After  further  stating  the  process  verbal  and 

other  proceedings  that  had  been  had,  the  sentence  proceeds 
[*  377]   to  condemn  the  ship  and  cargo  •  in  the  following  terms : 

"  Whereas  it  appears  by  the  pleadings  that  Captain  Jacob 
Vickery,  while  at  sea,  took  some  papers  out  of  his  trunk  previous 
to  his  going  aboard  the  privateer,  and  delivered  them  to  the  second 
mate,  who  has,  since  his  arrival  at  Brehat,  caused  them  to  be 
returned  to  the  captain.  That  this  fact  is  corroborated  by  John 
Thomas,  chief  mate,  and  by  William  Barker  and  John  Robinson, 
seamen ;  and  that  these  papers  having  never  since  reappeared,  no 
doubt  remains  but  they  have  been  withdrawn,  and  that  there  is 
the  greater  reason  to  apply,  with  all  its  severity,  the  third  article 
of  the  regulation  of  the  26th  July,  1778.  That  the  denial  of  the 
second  mate,  to  whom  the  papers  were  given,  and  the  tergiversa- 
tions of  the  captain,  constitute  a  sufficient  proof  that,  if  they  had 
come  to  light,  they  would  have  betrayed  the  prize.  That,  in 
truth,  the  captain  (although  contradicting  himself  in  his  inter- 
rogatory and  in  his  declaration  before  the  council)  pretended  that 
the  papers,  by  him  given  at  sea  to  his  second  mate,  were  no  others 
than  the  second  set  of  papers  for  Amsterdam,  which,  on  the  12th 
of  August,  the  day  of  their  entry  into  Brehat  Roads,  he  had,  in 
the  presence  of  several  persons,  delivered  to  the  officer  of  police, 
and  which  were  added  to  the  package  containing  the  papers  which 
the  privateer  had  taken  possession  of.  But  the  contrary  is  evi- 
dent, as  well  from  the  verbal  process,  which  was  very  minutely 
drawn  up  at  the  time  of  their  arrival  at  Brehat,  on  the  12th  and 
13th  of  August,  by  the  officer  of  police,  who  alone  acted,  as  from 
the  certificate  delivered  by  the  same  officer  on  the  16th  of  January 
last,  which  proves,  in  the  most  formal  manner,  that  the  package 

of  ship's  papers,  which,  at  the  time  of  the  inventory 
[*  378]   *  being  drawn  up,  comprised  the  Amsterdam  papers,  was 

opened  a  short  time  after  their  arrival  at  Brehat;  but  there 
being  no  interpreter  present  that  could  give  a  description  thereof, 
it  was  sealed  up  with  the  seal  of  Captain  Vickery  and  that  of  the 
mayoralty,  and  that  no  papers  were  enclosed  therein  besides  those 
found  on  its  being  opened.  Whereas  also  the  affidavit,  the  form 
whereof  is  at  foot  of  the  passport  of  the  President  of  the  United 
States,  not  being  furnished  with  any  signature,  it  follows  that  the 
passport  does  not  fulfil  the  conditions  required  by  the  convention  of 
the  8th  Yendemaire,  9th  year,  in  order  to  make  it  valid,  and  that 
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theiefore  it  ought  to  be  considered  as  of  no  effect;  which,  together 
with  the  circumstances  of  the  withdrawing  the  papers,  involves 
the  confiscation  of  the  prize,  and  renders  it  unnecessary  to  enter 
into  the  merits  of  the  other  charges  brought  by  the  captors  con- 
cerning the  navigation  of  the  Miaa.  Our  council  decides  that  the 
capture  made  by  the  privateer,  the  Jean  Bart,  of  the  ship  Eliza ^ 
under  American  colours,  carried  into  Brehat,  is  good  and  lawful ; 
and  therefore  adjudges  to  the  owner  and  crew  of  the  said  privateer 
88  well  the  said  ship  as  the  goods  of  her  loading ;  the  whole  to  be 
sold  in  manner  and  form  prescribed  by  the  laws  and  regulations 
concerning  prizes,  and  the  net  proceeds  to  be  paid  over  to  the  said 
owner  and  crew. " 

By  the  fourth  article  of  the  convention  between  the  French  Eepub- 
hc  and  the  United  States  of  America,  concluded  at  Paris  the  30th 
of  September,  1800,  it  is  provided  as  follows :  "  Property  captured 
and  not  yet  definitively  condemned,  or  which  may  be  captm^ed 
before  the  exchange  of  ratifications  (contraband  goods  destined  to 
an  enemy's  port  excepted)  shall  be  mutually  restored  on 
•the  following  proofs  of  ownership,  viz.,  the  proof  on  [*379] 
both  sides,  with  respect  to  merchant  ships,  whether  armed 
or  unarmed,  shall  be  a  passport  in  the  form  following :  To  all 
who  shall  see  these  presents,  greeting :  It  is  hereby  made  known, 
that)  leave  and  permission  has  been  given  to  , 

master  and  commander  of  the  ship  called  ,  of  the 

town  of  ,  burthen  tons  or  thereabouts,  lying  at 

present  in   the   port  and  haven  of  ,    and    bound   for 

,  and  laden  with  .     After  that  his  ship  has 

been  visited,  and  before  sailing  he  shall  make  oath  before  the 
officers  who  have  the  jurisdiction  of  maritime  affairs,  that  the 
said  ship  belongs  to  one  or  more  of  the  subjects  of  , 

the  act  whereof  shall  be  put  at  the  end  of  these  presents.  As 
likewise,  that  he  will  keep  and  cause  to  be  kept,  by  his  crew  on 
board,  the  marine  ordinances  and  regulations,  and  enter  in  the 
proper  office  a  list  signed  and  witnessed,  containing  the  names 
and  flumames,  the  places  of  birth  and  abode,  of  the  crew  of  his 
ship,  and  of  all  who  shall  embark  on  board  her,  whom  he  shall  not 
take  on  board  without  the  knowledge  and  permission  of  the  oflBcers 
of  marine.  And  in  every  port  or  haven  where  he  shall  enter  with 
his  ship,  he  shall  show  this  present  leave  to  the  officers  and  judges 
of  the  marine,  and  shall  give  a  faithful  account  to  them  of  what 
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passed  and  what  was  done  during  his  voyage ;  and  he  shall  carry 
the  colours,  arms,  and  ensigns  of  the  French  Republic  (or  of  the 
United  States)  during  his  voyage.  In  witness  whereof  we  have 
signed  these  presents,  and  put  the  seals  of  our  arms  thereunto, 
and  caused  the  same  to  be  countersigned  by  at 

,  the  day  of  ,  anno  domini 

[*  380]  And  the  passport  will  be  suflScient  *  without  any  other 

paper,  any  ordinance  to  the  contrary  notwithstanding; 
which  passport  shall  not  be  deemed  requisite  to  have  been  renewed 
or  recalled,  whatever  number  of  voyages  the  said  ship  may  have 
made,  unless  she  shall  have  returned  home  within  the  space  of  a 
year.  Proof  with  respect  to  the  cargo  shall  be  certificates  con- 
taining the  several  particulars  of  the  cargo,  the  place  whence  the 
ship  sailed,  and  whither  she  is  bound :  so  that  the  forbidden  and 
contraband  goods  may  be  distinguished  by  the  certificates;  which 
certificates  shall  have  been  made  out  by  the  oflScers  of  the  place 
whence  the  ship  set  sail,  in  the  accustomed  form  of  the  country. 
And  if  such  passports  or  certificates,  or  both,  shall  have  been 
destroyed  by  accident  or  taken  away  by  force,  their  deficiency  may 
be  supplied  by  such  other  proofs  of  ownership  as  are  admissible 
by  the  general  usage  of  nations."  By  the  17th  article  of  the  said 
convention,  it  is  provided  that,  when  one  party  shall  be  engaged 
in  war,  and  the  other  party  shall  be  neutral,  the  ships  of  the 
neutral  party  shall  be  furnished  with  passports  similar  to  that 
described  in  the  4th  article,  that  it  may  appear  thereby  that  the 
ships  really  belong  to  the  citizens  of  the  neutral  party ;  and  that, 
if  the  ships  be  laden,  they  shall  be  provided  not  only  with  the 
passports  above  mentioned,  but  also  with  certificates  similar  to 
those  described  in  the  same  article,  so  that  it  may  be  known 
whether  they  carry  any  contraband  goods.  By  an  additional 
article  inserted  previous  to  the  ratification,  it  was  agreed  that  this 
convention  should  be  in  force  for  the  term  of  eight  years  from  the 
time  of  exchange  of  ratifications.  The  convention,  with  this  addi- 
tional article,  was  ratified  by  the  President  of  the  United  States  and 

by  the  First  Consul  of  the  French  Bepublic ;  and  the  ratifi- 
[*  381]  cations  were  exchanged  *at  Paris  on  the  31st  July,  1801. 

By  an  arret  for  the  regulation  of  the  French  marine,  dated 
26th  July,  1778,  article  3,  referred  to  in  the  above  sentence  of 
condemnation,  it  is  declared  that  all  vessels  with  their  cargoes, 
whether  neutral  or  allied,  from  which  any  papers  have  been  thrown 
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int;o  the  sea,  suppressed,  or  abstracted,  shall  be  declared  good 
prize,  upon  proof  that  papers  have  been  thrown  into  the  sea,  with- 
out inquiring  what  those  papers  were,  or  by  whom  thrown,  and 
though  sufficient  remain  to  prove  that  the  ship  and  cargo  belonged 
to  friends  or  allies.  If  this  Court  were  of  opinion  that  the  plain- 
tififs  were  entitled  to  recover,  the  verdict  was  to  stand ;  otherwise 
a  nonsuit  was  to  be  entered. 

J-    W.  Warren,  on  a  former  day  in  this  term,   argued  for  the 
plaintiffs,  the  assured,  that  the  underwriter  could  not  avail  him- 
self    ^f  either  of  the  grounds  of  condemnation  stated  in  the  sen- 
tenoo  ;  the  suppression  of  papers  by  the  captain  after  the  capture, 
*g^  i  i:i  st  a  French  ordinance,  to  which  the  American  government  was 
no  X^SLTtj ;  or  the  want  of  a  sufficient  passport,  in  the  form  required 
"T    t.l>e  treaty  between  France  and  the  United  States  of  America. 
L^fa-^   former  point  having  been,  in  effect,  abandoned  by  the  coun- 
^^^     for  the  defendant,  he  proceeded  to  argue   the  second 
g^^Vir^d  ]     He  denied  that  there  was  an  implied  warranty    [382] 
^*^^^    s  ship  insured  should  be  properly  documented  accord- 
^^S    tio  the  treaties  of  her  nation  with  foreign  powers.     It  is  a 
q^^^tiion  depending  upon  the  intention  of  the  parties  to  the  con- 
*^^^^^ti,  and  nothing  can  be  implied  in  a  contract  beyond  its  terms, 
®^^^^I)t  what  is  of  the  essence  of  it     Now  nothing  is  of  the  essence 
^      ^'    contract  of  marine  insurance,  except  those  things  without 
^^^<ili  the  ship  would  be,  at  all  events,  incapable  of  performing 
'^^^  >^oyage ;  such  as  seaworthiness,  and  men  and  furniture  neces- 
®^"*^     for  the  voyage,   which  are  conditions  precedent;   but  not 
*^y  t-hing  the  want  of  which  only  goes  to  increase  the  risk,  as 
''''^^^    said  by  Lawrence,  J.,  in  Christie  v.  Secretan,  8  T.  R  192. 
L^^  IBlanc,  J.  —  The  breach  of  an  implied  warranty  would  protect 
*   ^  Xinderwriter,  though  the  loss  happened  from  another  cause ;  but 
tnoiigjj  |.jjQ  proper  documenting  of  the  ship  were  not  a  condition 
P'^^^edent  or  an  implied  warranty,  yet  if  the  loss  happened  from  the 
''^^Ut  of  that  which  the  assured  themselves  ought  to  have  provided, 
covi^^  it  be  within  the  intention  of  the  parties  to  the  contract  that 
*'   ^    xmderwriters  should  be  liable  for  a  loss   occasioned 
^^y    tie  default  of  the   assured   themselves.]      Christie  v.    [383] 
^^'^etan  was  the   first  case   in  which  any  intimation  is 
to  be  found  of  an  implied  warranty  that  the  ship  should  be  doc- 
umented according  to  her  national  treaties;  but  the  Court  were 
^ot  all  agreed  upon  that  point,  which  was  only  collateral  to  the 
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judgment ;  and  so  far  as  that  was  applied  to  an  insurance  on  goods, 
the  contrary  was  afterwards  ruled  in  Dawson  v.  Atty,  7  East, 

367. 
[384]  Campbell,  corUra,  contended,  first,  that  the  sentence  of 
condemnation  stated  a  clear  infraction  of  a  treaty  between 
France  and  America,  of  the  existence  and  duration  of  which 
the  Prize  Court  were  competent  judges,  and  their  adjudication 
upon  the  matter  is  final  and  conclusive  between  these  parties, 
according  to  the  express  decisi<m  of  this  Court  upon  a  similar 
question  in  Baring  v.  The  Royal  ExchaT^e  Assurance  Company, 
5  East,  99  (7  R  R  657),  Though  the  period  first  assigned 
[385]  to  the  treaty  had  expired  at  the  time  of  the  capture,  yet  it 
might  have  been  prolonged  by  another  convention,  and  this 
Court  would  presume  that  it  was  so,  if  necessary  to  support  the 
sentence.  But  it  is  clear  that  the  ship  sailed  before  t^e  treaty 
had  expired,  and  the  proper  documenting  of  a  ship  must  refer  to 
the  original  sailing  from  her  own  port.  [Lord  Ellenbobouqh, 
Ch.  J. ,  inquired  how  the  treaty  was  worded  in  that  respect,  and 
was  referred  to  the  form  of  the  passport  set  out  in  the  4th  article.  ] 
It  must  have  been  so  considered  in  Rich  v.  Parker,  7  T.  R  705 
(p.  149,  arUe),  where  the  assured  of  ship  and  goods,  warranted 
American,  failed  in  his  action  against  the  underwriter  for  want  of 
such  a  passport  at  her  first  sailing,  though  she  took  it  on  board 
before  she  was  captured,  and  produced  it  at  the  time  to  the  com- 
mander of  the  French  privateer.  [Lord  Ellenborough,  Ch.  J.  — 
That  being  the  case  of  a  warranty  of  the  national  character  of  the 
ship,  the  warranty  would  of  course  cover  the  voyage  from  its  com- 
mencement ;  but  this  not  being  the  case  of  a  warranty,  the  only 
question  can  be,  whether  the  assured,  by  their  own  act,  occasioned 
their  own  loss.  ]  The  foreign  sentence  says  that  they  did,  and  is 
conclusive  of  the  fact  He  then  contended,  2ndly,  that  there  was 
either  an  implied  warranty  in  every  policy  of  insurance  that  the 
treaties  which  bound  the  ship  of  the  particular  nation  with  others 
should  be  observed  at  all  events ;  or,  3rdly,  that  where,  as  in  this 
case,  the  very  cause  of  the  loss  was  the  want  of  proper  national 
documents,  which  it  was  the  duty  of  the  shipowners  to  have  pro- 
vided, that  was  such  gross  negligence  in  them  that  they 
[386]  could  not  recover  against  the  underwriters.  There  is  always 
an  implied  warranty  of  seaworthiness,  by  which  the  assured 
engages  that  the  ship  shall  be  *"  rendered  as  secure  as  possible  from 
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capture  by  the  enemy,  as  well  as  from  the  danger  of  winds  and 
waves ;  "  ^  and  for  any  original  deficiency  of  the  ship  in  that 
respect  the  underwriter  may  protect  himself  against  losses  by 
other  perils ;  yet  such  deficiency  only  enhances  the  risk  more  or 
less,  for  a  ship  not  seaworthy  in  the  proper  and  general  sense  of 
the  word  might  yet  be  able  to  perform  the  voyage  with  a  continu- 
ance of  favourable  weather.  There  is  an  implied  warranty  in  every 
policy,  not  only  that  the  ship  itself  shall  be  seaworthy,  but  that 
she  should  be  furnished  with  everything  necessary  for  the  purpose 
of  safe  and  careful  navigation  during  the  voyage,  —  a  sufficient  crew, 
and  a  captain  and  pilot  of  competent  skill.  Law  v.  Hollingaworth, 
7  T.  R  100,  Park,  301 ;  and  Farmer  v.  Legge,  7  T,  R  186 ;  and 
he  also  cited  Hubner,  vol.  i.  part  2,  s.  1.  The  same  prin- 
ciple applies  to  the  proper  documenting  of  a  ship  according  [387] 
to  her  national  character,  the  want  of  which  renders  her 
navigation  equally  insecure  from  capture  and  detention,  as  the  other 
requisites  do  from  winds  and  waves.  Boceus  (note,  98)  says  that, 
if  a  ship  be  seized  for  want  of  a  passport,  which  she  ought  to  have 
had,  it  discharges  the  underwriter.  And  in  a  case  in  Chancery, 
Anon.  2  Vern.  176,  Lord  Commissioner  Hutchins  said  **  that  a 
policy  of  insurance  against  restraints  of  princes  extends  not  where 
the  insured  shall  navigate  against  the  law  of  countries, "  &c.  In 
a  late  case  of  Steele  v.  Zacy,  M.  51  Geo.  III.  in  C,  B.,  which  was 
an  action  on  a  policy  on  a  ship  from  a  port  in  Great  Britain  to 
Riga  and  back  again,  the  ship  was  not  warranted,  but  only  repre- 
sented, to  be  American ;  and  having  been  met  by  a  British  cruiser 
in  the  course  of  her  voyage,  who  demanded  her  passport,  which 
she  refused,  was  thereupon  brought  into  port  and  condemned ;  and 
the  Court  held  that,  as  she  was  bound  to  carry  a  passport,  and  did 
not  produce  it  when  demanded,  it  was  a  good  cause  of  condemna* 
tion,  and  therefore  the  assured  could  not  recover.  By  the  18th 
article  of  the  treaty  between  France  and  America,  an  American 
ship  is  bound,  if  met  with  at  sea  by  a  French  ship  of  war  or 
privateer,  to  show  her  passport ;  and  in  Sich  v.  Parker,  7  T.  R. 
709  (p.  149,  ante),  where  the  ship  was  warranted  American,  Lord 
Kenyon  said  that  the  warranty  was  not  satisfied  by  merely  show- 
ing that,  in  fact,  the  ship  was  American  property ;  but  the  under* 

1  This  was  quoted  from  the  report  of  borough,  Ch.  J.,  observed  that  hy  the 

Lord  Ellbnborodor's  samming  up  in  words  "  as  secure  as  possible "  must  only 

Wedderbum  v.  Beli,  1  Camp.  1  (10  R.  R.  be  understood  "reasonably  secure." 
615).  and  fti  Park,  304;  but  Lord  Elleiv- 
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writer  was  not  to  be  liable  to  any  inconvenience  or  impediment  in 
her  voyage  from  her  not  being  in  the  condition  required 
[388]  by  the  treaty  with  France.     Here,  then,  at  all  events,  was 
gross  negligence  in  the  assured  in  not  providing  their  ship 
with  a  passport,  which  it  was  their  duty  to  have  done ;  and  in  con- 
sequence of  their  own  negligence  the  loss  has  been  sustained. 
[389]       J.  W,  Warren,  in  reply. 

[390]       Lord  Ellenborough,   Ch.   J.,  then  said  that  it  was  not 

from  any  doubt  which   he  entertained  upon   the   present 

question  that  he  wished  to  look  further  into  the  cases  which  had 

been  cited,  before  the  Court  delivered  their  opinion  upon  this  case, 

but  from  a  desire  to  avoid  using  expressions  unnecessarily,  which 

might  be  considered  as  clashing  with  other  cases,  he  thought 

[*391]  it  more  advisable  to  take  *  further  time  for  consideration. 

Towards  the  end  of  the  term  his  Lordship  delivered  the 

judgment  of  the  Court 

This  was  an  insurance  upon  the  ship  Eliza,  her  freight  and 
goods,  effected  by  the  plaintiffs  as  agents  for  certain  citizens  of 
America,  the  proprietors  thereof,  in  whom  the  interest  in  these 
three  several  subjects  of  insurance  was  averred  in  the  declaration 
to  be.  There  was  no  warranty  or  representation  made  to  the 
defendant  that  the  ship  or  cargo  was  American;  though  they 
were  so  in  point  of  fact  The  ship  was  captured  in  the  course  of 
her  voyage  by  the  Jean  Bart,  a  French  privateer,  and  condemned 
by  the  Imperial  Council  of  Prizes  at  Paris.  A  passport  is  stated 
to  have  been  found  on  board  the  ship,  but  that  there  was  neither 
seal  nor  signature  to  the  affidavit  underneath  such  passport,  as 
required  by  the  treaty  between  France  and  America.  The  sen- 
tence, reciting  that,  "  Whereas  the  affidavit,  the  form  whereof  is 
at  the  foot  of  the  passport  of  the  President  of  the  United  States, 
not  being  furnished  with  any  signature,  it  follows  that  the  pass- 
port does  not  fulfil  the  conditions  required  by  the  convention  of 
the  8th  Vendemaire,  9th  year,  in  order  to  make  it  valid,  and  that 
therefore  it  ought  to  be  considered  as  of  no  effect;  which,  together 
with  the  circumstance  of  the  withdrawing  the  papers,  involves  the 
confiscation  of  the  prize,  and  renders  it  unnecessary  to  enter  into 
the  merits  of  the  other  charges  brought  by  the  captors  concerning 
the  navigation  of  the  ship  Uliza :  our  council  decides  that  the 
capture  made  by  the  privateer  (the  Jean  Bart)  of  the  ship  Eliza, 
under  American  colours,  carried  into  Brehat,  is  good  and  lawful; 
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and  proceeds  to  adjudge  the  ship,  goods,  &c.,  to  be  sold 
in  manner  •  and  form  prescribed  by  the  regulations  con-  [*  392] 
ceming  prizes,"  &c.  This  is  unquestionably  such  an 
adjudication  of  the  capture  of  the  property  assured  as  prize  as 
primd  facie  entitles  the  plaintiff  to  recover  as  for  a  loss  by  cap- 
ture vi^ithin  the  terms  of  his  policy.  But  as  the  sentence  is  in  our . 
opinion  equally  to  be  regarded  as  evidence  of  the  facts  inducing 
the  condemnation,  and  upon  which  the  condemnation  proceeds,  as 
of  the  judicial  act  of  condemnation  itself,  it  is  material  to  look  at 
the  alleged  ground  of  condemnation,  in  order  to  see  whether  it  has 
been  occasioned  by  any  act  or  neglect  on  the  part  of  the  assured ; 
for  if  it  has  been  so  occasioned,  it  would  not  be  a  loss  against 
which  the  assured  would,  upon  any  principle  of  reason  or  justice 
as  applied  to  this  species  of  contract,  be  required  to  indemnify 
him :  the  indemnity  stipulated  on  his  part  being  only  against  the 
perils  described  in  the  policy,  as  far  as  they  operate  upon  the 
property  insured  adversely,  and  not  through  the  medium  of  any 
act  or  neglect  on  the  part  of  the  assured  himself,  producing  the 
loss  of  the  property  insured.  In  the  present  case  (laying  out  of 
our  consideration  the  subtraction  of  the  papers,  solely  because  the 
defendant's  counsel,  relying  on  the  other  objection  being  in  his 
favour,  has  chosen  expressly  to  renounce  relying  in  argument  on 
such  subtraction  as  a  competent  ground  of  condemnation)  the 
nullity  of  passport  from  the  defects  stated  as  belonging  to  it,  and 
to  which  the  underwriter's  objection  is  confined,  is  the  circum- 
stance immediately  inducing  the  condemnation  in  question,  and 
for  which  the  owner  is  responsible,  and  that  whether  the  want  of 
this  document  arose  from  his  own  default  or  from  that  of  his 
captain,  inasmuch  as  there  is  no  count  for  barratry  in  this  decla- 
ration, nor  any  evidence  suggested  to  support  it,  if  there 
had  been  such  a  *  count  But  it  is  said,  inasmuch  as  there  [*  393] 
was  no  warranty  or  representation  of  the  ship  being  Amer- 
ican in  this  case,  that  upon  the  authority  of  Dawson  and  another 
V.  AUy,  7  East,  367,  and  in  conformity  to  the  principle  of  our 
decision  in  that  case,  we  are  bound  to  hold  the  want  of  proper 
documents  (required  by  the  treaty  between  France  and  America) 
to  be  immaterial.  But  it  will  be  recollected  that  this  was  laid 
down  in  the  case  of  an  insurance  upon  goods,  where  the  owner 
of  goods  has  no  concern  in  the  obtaining  of  the  proper  documents 
with  which  the  vessel  is  to  be  furnished  for  her  voyage ;  and  if 
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that  which  is  laid  down  as  said  by  me  at  Nisi  Prius  in  p.  367  of 
that  case  be  so  qualified,  viz.  by  a  reference  to  the  insurance  as 
being  on  goods,  nothing  will  be  found  which  will  even  colourably 
be  at  vsuriance  with  what  is  held  by  us  on  the  present  occasion. 
In  p.  368  of  that  case  I  am  reported  as  having  said,  with  the  con- 
currence of  the  other  Judges,  **  that,  as  the  ship  was  not  repre- 
sented to  be  American  at  the  time  when  the  insiurance  was  effected, 
the  assured  was  not  bound  by  it ;  and  there  being  no  undertaking 
in  the  policy  itself  that  she  was  an  American,  there  was  no 
necessity  for  her  being  documented  as  such. "  This  is  also  true 
with  reference  to  a  policy  such  as  that  was,  on  goods.  But  in  a 
policy  on  ship  (and  this  whether  there  is  a  warranty  or  represen- 
tation respecting  the  nation  to  which  a  ship  belongs  or  not),  as 
the  shipowner  is  bound  to  have  such  documents  as  are  required  by 
treaties  with  particular  nations  on  board,  to  evince  his  neutrality 
in  respect  to  such  nations,  the  want  of  them  in  the  event  of  cap- 
ture, and  when  the  production  of  them  becomes  necessaiy,  is  most 

material.  But  in  respect  to  a  ship  which  is  not  the  object 
[*  394]  either  of  representation  or  warranty,  the  existence  of  *  such 

papers  at  the  commencement  of  the  voyage  (which  in  Eich 
v.  Parker,  7  T.  E.  705  (p.  149,  artte),  were  held  necessary  to  a 
warranted  ship),  or  the  want  of  them  at  any  other  time  or  for 
any  other  purpose  but  the  one  above  specified,  is  immaterial.  In 
Christie  v.  Secretan,  8  T.  R  192,  it  might  be  sufl&cient  to  sustain 
the  judgment  as  given  in  favour  of  the  plaintiffs,  to  say  that  that 
was  also  the  case  of  an  insurance  on  goods,  without  warranty  or 
representation  as  to  the  nation  of  the  ship ;  and  that  in  such  cas^ 
the  assured,  the  owner  of  goods,  was  not  liable  to  suffer  in  respect 
of  his  insurance,  on  account  of  any  defect  in  the  documents  be- 
longing to  the  ship,  with  the  procurement  or  existence  of  which 
he  had  no  concern:  but  the  judgment  certainly  rests  upon  a 
different  foundation;  indeed,  upon  one  which  (according  to  the 
opinion  we  have  intimated,  viz.,  that  the  alleged  grounds  of  a 
foreign  sentence,  as  well  as  the  sentence  itself,  are  to  be  looked 
to),  must  be  deemed  by  us  more  quest ionabla  In  respect  to  the 
case  now  before  us,  upon  the  single  ground  which  has  been  already 
suggested,  namely,  that  the  three  subjects  of  insurance,  ship, 
goods,  and  freight,  all  of  them  belonging  to  nearly  the  same 
American  proprietors,  were  condemned  on  account  of  the  common 
default  of  all  the  proprietors  in  their  joint  character  of  shipowners. 
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in  not  having  a  r^ular  passport  on  board,  as  required  by  the  treaty 
of  their  own  State  with  France,  we  are  of  opinion  that  the  plain- 
tiffs, the  assured,  cannot  claim  ttom  the  underwriter  an  indemnity 
for  a  loss  thus  occasioned  by  themselves ;  and,  consequently,  that 
in  this  case  a  nonsuit  is  to  be  entered. 


ENGLISH  NOTES. 

In  Thompson  v.  Hopper  (1856),  6  El.  &  Bl.  937,  26  L.  J.  Q.  B.  18, 
i\*hich  was  an  action  upon  a  time-policy,  there  was  evidence  that  the 
ship  had  been  wilfully  sent  to  sea  in  an  unseaworthy  state.  There 
was  a  verdict  to  the  effect  that  the  unseaworthy  condition  was  a  cause 
contributing  to  the  disaster  which  followed,  namely,  that  the  ship 
was  driven  ashore  by  a  squall  and  wrecked.  But  the  immediate  and 
proximate  cause  was  an  accident  in  paying  out  the  cable.  The 
verdict  having  been  entered  for  the  plaintiff  on  these  findings, 
the  Court  ordered  a  new  trial.  In  the  judgment  delivered  by  Lord 
Campbell,  Ch.  J.,  he  said:  ^'Is  it  to  be  said,  that  to  exempt  the  in- 
surers from  liability  the  misconduct  of  the  assured  must  be  the  direct 
and  proximate  cause  of  the  loss?  We  think  that,  for  this  purpose,  the 
misconduct  need  not  be  the  causa  causansy  but  that  the  assured  cannot 
recover  if  their  misconduct  was  the  causa  sine  qnd  7ion.  In  that  case 
they  have  brought  the  misfortune  upon  themselves  by  their  own  mis- 
conduct, and  they  ought  not  to  be  indemnified.  The  very  object  of 
insurance  is  to  indemnify  against  fortuitous  losses  which  may  occur  to 
men  who  conduct  themselves  with  honesty  and  with  ordinary  prudence. 
If  the  misconduct  is  the  efficient  cause  of  the  loss,  the  assurers  are  not 
liable."  It  has  been  already  shown  that  this  consequence  of  miscon- 
duct does  not  apply  to  mere  negligence.  Trinder  v.  North  Queenslatid 
Ins,  Co.,  cited  p.  292,  ante.     And  see  next  case  (No.  78)  and  notes. 

On  a  somewhat  similar  principle,  the  insured  has  been  held  disentitled 
to  recover  where  the  loss  has  been  the  natural  result  of  an  inherent  de- 
fect in  the  thing  itself.  In  Paterson  v.  ITarris  (1861),  1  B.  &  S.  336, 
30  L.  J.  Q.  354,  the  insurance  was  by  a  shareholder  in  the  adventure 
of  laying  an  Atlantic  cable,  ''including  every  accident  and  risk  that 
may  be  incurred  by  sea  or  land;"  and  the  insurance  was  to  include 
the  successful  working  of  the  cable  when  laid  down.  The  cable  was 
successfully  laid  down,  but  soon  became  unworkable  through  defective 
insulation.  The  insulation  being  defective,  it  was  the  natural  and 
necessary  consequence  of  the  action  of  the  sea  water  that  it  should 
cease  to  work.  The  Court  held  that  the  loss  was  not  within  the  perils 
insured.  The  case  of  Taylor  v.  Dunbar,  cited  p.  304,  ante,  depends 
on  a  similar  principle. 


332  INSURANCE. 


Ho.  78.  —  Bulk  ▼.  Royal  Exchange  Aamraiwe  Co.,  2  Ban.  &  Aid.  78.— Bulo. 


AMERICAN  NOTES. 

This  case  is  cited  in  Warren  v.  Manvf,  Ins.  Co,,  13  Pickering  (Mass.),  622, 
but  as  pointed  out  by  Mr.  Duer  (1  Insurance,  p.  385),  had  no  applicability  to 
that  case. 

In  Cleveland  v.  Union  Ins.  Co.y  8  Massachusetts,  308,  the  company  was 
held  not  answerable  for  loss  by  capture  occasioned  by  negligence  of  the 
master  in  not  having  his  register ;  but  thb  seems  overruled  in  NeUon  v. 
Suffolk  Ins,  Co,,  8  Cusbing,  477 ;  54  Am.  Dec.  770. 


No.  78.  — BUSK  V.   ROYAL  EXCHANGE  ASSURANCE 
COMPANY. 
(K.  B.  1818.) 

RULE. 

Where  a  ship  is  insured  against  {inter  alia)  fire,  the  in- 
surer is  liable  for  loss  by  fire  caused  by  negligence  of  the 
master  or  crew,  —  the  insured  having  satisfied  the  warranty 
of  seaworthiness  by  having  provided  a  competent  crew  in 
the  first  instance. 

Bnsk  y.  Soyal  Exchange  Assurance  Company. 

2  Barn.  &  Aid.  73-83  (20  R.  R.  350). 

Insv/rance.  — Fire.  —  Negligence  of  Master  and  Crew. 

[78]        In  an  action  on  a  policy  on  ship,  by  which,  amongst  other  risks,  the 
underwriters  insured  against  fire  and  barratry  of  the  master  and  mariners, 
they  are  liable  for  a  loss  by  fire  occasioned  by  the  negligence  of  the  master  and 
mariners. 

Held,  also,  that  where  the  assured  had  once  provided  a  sufficient  crew,  the 
uegligent  absence  of  all  the  crew  at  the  time  of  the  loss  was  no  breach  of  the 
implied  warranty  that  the  ship  should  be  properly  manned. 

Covenant  upon  a  policy  of  assurance  on  the  ship  Carolina,  at 
and  from  Amsterdam  to  St.  Petersburgh.  The  policy  was  in  the 
usual  form,  and  stated,  amongst  other  risks  which  the  defendants 
took  upon  themselves,  "  fire,  barratry  of  the  master  and  mariners, 
and  all  other  perils,  losses,  and  misfortunes  that  should  come  to 
the  hurt,  detriment,  or  damage  of  the  said  ship. "  The  declaration 
averred  the  interest  to  be  in  the  plaintiff,  and  alleged  that,  during 
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the  voyage  insured,  the  ship  was  consumed  by  fire.  The  defend- 
ants pleaded  that  they  had  not  broken  their  covenant  The  cause 
was  tried  before  Abbott,  J. ,  at  the  London  sittings  after  Trinity 
Term,  1817,  when  the  jury  found  a  verdict  for  the  defendants.  In 
the  ensuing  term  a  rule  was  obtained  to  show  cause  why  the  ver- 
dict should  not  be  set  aside  and  a  new  trial  granted,  and  cause 
being  shown  at  the  sittings  before  Hilary  Term  following,  the 
Court  ordered  the  facts  to  be  stated  in  the  following  case. 

The  policy  was  duly  executed  by  the  defendants,  and  the  plain- 
tiff was  interested  in  the  manner  alleged.  The  Carolina  was  a 
Bussian  ship,  and  navigated  by  a  Bussian  crew.  She  sailed  from 
Amsterdam  on  the  voyage  insured  on  the  3rd  October,  1815,  being 
then  properly  manned  and  equipped.  In  the  course  of  the 
voyage  she  met  with  tempestuous  weather,  and  on  the  *  25th  [*  74] 
November  she  was  forced  to  put  into  Biorkoo  Sound,  a 
Bussian  port,  at  the  top  of  the  Gulf  of  Finland;  here  she  was 
frozen  up  for  the  winter.  It  was  proved  to  be  the  custom,  when 
Bussian  ships  are  so  frozen  up,  to  pay  off  the  crew,  and  to  leave 
the  ship  in  the  care  of  the  master  or  the  mate,  and  to  hire  a  fresh 
crew  for  prosecuting  the  voyage,  at  the  breaking  up  of  the  ice  in 
the  ensuing  spring.  When  ships  which  are  not  Bussian  are  frozen 
up  in  Biorkoo  Sound,  a  lodging  is  taken  for  the  crew  on  shore, 
where  they  all  live,  except  one,  who  continues  on  board  to  take 
care  of  the  ship.  The  master  of  the  Carolina,  upon  arriving  in 
Biorkoo  Sound,  paid  off  his  crew,  left  the  ship  in  the  care  of  the 
mate,  and  proceeded  himself  to  St  Petersburgh  to  settle  the 
ship's  accounts,  with  the  intention  of  returning  to  complete 
the  voyage  when  the  season  would  permit.  The  mate  continued 
in  charge  of  the  ship  till  the  9th  day  of  January  following.  On 
that  day  he  lighted  a  fire  in  the  ship's  cabin,  and  in  the  evening, 
without  leaving  anybody  on  board  the  Carolina,  he  went  on  board 
another  Bussian  ship  lying  contiguous.  There  he  remained  for 
the  night.  At  twelve  at  night  he  awoke,  and  went  on  the  deck  of 
the  ship  which  he  had  joined ;  looking  round  he  found  everj^thing 
quiet,  and  went  down  again  to  bed.  About  four  o'clock  the  fol- 
lowing morning  he  was  alarmed  by  a  fire  which  had  broken  out 
in  the  Carolina,  and  was  then  raging  through  the  cabin  windows, 
the  round-house,  and  on  the  main  hatchway.  In  spite  of  all  that 
could  be  done  to  extinguish  the  flames,  the  vessel  was  soon  con- 
sumed to  the  water's  edge.     The  loss  arose  from  the  negligence  of 
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the  mate  iu  lighting  a  fire  in  the  cabin,  and  not  seeing 
[*  75]  that  it  was  properly  extinguished.     It  was  admitted  *  that 

the  ship  would  have  been  sufficiently  protected  during  the 
winter,  in  the  care  of  the  mate,  had  he  done  his  duty. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
defendants  were  exempted  from  their  liability  for  the  loss,  on 
the  ground  of  its  having  been  occasioned  by  the  negligence  of 
the  mate  ? 

Campbell,  for  the  plaintiflf.  — If  the  assured  be  not  entitled  to 
recover  in  this  case,  a  policy  of  assurance  in  the  common  form 
will  not  afford  a  complete  indemnity  against  all  the  risks  incident 
to  maritime  adventure.  The  assured  has  performed  the  whole  of 
his  duty ;  the  ship  was  seaworthy  and  properly  manned  at  the 
commencement  of  the  voyage,  and  the  mate,  who  at  the  time  of 
the  loss  had  the  charge  of  the  ship,  was  duly  qualified  for  his 
situation.  The  policy  therefore  attached,  and  no  blame  being 
imputable  to  the  assured,  the  underwriters  are  not  discharged 
from  their  liability.  Fire  is  a  risk  expressly  insured  against,  and 
Gree7i  v.  Elmslie,  1  Peake,  278  (3  R  R  693),  and  Zivu  v.  Janson, 
12  East,  648  (11  R  R  513),  are  authorities  to  show  that  the 
proximate  and  not  the  remote  cause  is  to  be  looked  to  as  the 
efficient  cause  of  loss ;  and  therefore,  within  the  rule  established 
in  those  cases,  the  defendants  are  liable.  But  on  reason  and  prin- 
ciple they  are  responsible  for  a  loss  by  fire,  although  that  fire  be 
produced  by  the  negligence  of  the  persons  having  the  care  of  the 
ship,  who  for  that  purpose  are  to  be  considered  as  the  servants  of 
the  owner ;  for  if  the  proximate  cause  of  the  loss  had  been  fire 

and  the  remote  cause  barratry,  the  underwriters  would  be 
[*  76]  liable,  by  *  the  express  terms  of  the  policy ;  and  inasmuch 

as  the  assurers  expressly  undertake  to  indemnify  the  assured 
against  the  wilful  misconduct  of  their  servants,  it  must  be  pre^ 
sumed  that  they  intended  also  to  indemnify  them  against  their 
negligence.  In  the  case  of  the  insurance  of  a  house  against  fire, 
the  assurers  are  liable  for  the  negligence  of  sen*ants.  Austen  v. 
Brew,  6  Taunt  436,  4  Camp.  360  (16  R  R  647).  And,  upon  ' 
principle,  there  seems  to  be  no  difference  between  that  and  a 
marine  insurance,  as  far  as  this  species  of  loss  is  concerned.  If 
the  negligence  of  the  master  be  a  ground  of  resisting  a  claim  for 
indemnity  against  a  loss  by  fire,  it  will  be  equally  so  in  the  case 
of  a  loss  by  capture  or  perils  of  the  sea ;  and  then  it  may  become 
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a  nice  question,  whether  a  sufficient  watch  was  kept,  or  whether 
a  cable  was  taken  in  or  an  anchor  let  go  in  due  tima  It  is  a 
strong  argument  against  this  defence,  that  a  loss  has  never  been 
resisted  on  such  a  ground  before.  Our  law  does  not  afford  any 
express  authority  upon  this  point,  as  far  as  the  subject  of  marine 
insurance  is  concerned.  The  rule  laid  down  by  Emerigon,  p.  434, 
is  this,  that  where  the  policy  contains  a  clause  against  barratry, 
the  assurers  are  liable  for  the  negligence  of  the  master  and 
mariners.  It  is  true  that  the  term  "  barratry  "  is  used,  in  the  French 
law,  to  express  the  negligent  as  well  as  the  wilful  misconduct  of 
the  mariners.  Straccha  and  Targa  there  cited,  who  use  the  term 
*  barratry  *  in  its  more  limited  sense,  lay  down  the  same  rule,  and 
the  authority  of  those  writers  is  directly  in  favour  of  the  plaintiff's 
right  to  recover. 

Bosanquet,  Serjt ,  eoritra.  —  The  assurers  are  not  liable  in 
this  case,  upon  two  grounds :  First,  because  the  loss  *  was  [*  77] 
occasioned  by  the  negligence  of  the  servant  or  agent,  and 
constructively,  therefore,  by  the  negligence  of  the  assured  himself ; 
and,  secondly,  because  at  the  time  of  the  loss,  the  mate  having 
absented  himself,  the  ship  was  not  properly  manned,  and  there- 
fore there  was  a  breach  of  an  implied  warranty.  Upon  the  first 
point  there  is  no  express  authority  in  our  law,  but  the  subject  is 
considered  both  by  Valin  and  Pothier.  The  former,  in  his  Treatise 
on  the  French  Ordinance  of  Marine,  book  3,  tit.  6,  Des  Assur- 
ances, article  27,  vol.  ii.  p.  77,  lays  it  down  expressly,  **  that 
the  assurers  are  not  liable  for  losses  by  the  fault  of  the  master  and 
mariners,  if  by  the  policy  they  are  not  charged  with  a  loss  by 
barratry ; "  and  in  page  79  he  adds,  art.  28  :  "  By  the  nature  of 
the  contract  of  assurance,  the  assured  is  not  charged  of  right  to 
answer  but  for  losses  which  happen  by  accident  or  by  chance  of 
the  sea ;  which  is  altogether  foreign  to  the  fault  which  the  master 
and  mariners  may  commit,  and  such  is  the  common  right* 
According  to  the  opinion  of  Valin,  therefore,  the  assurers,  gen- 
erally speaking,  are  not  liable  for  a  loss  occasioned  by  the  negli- 
gence of  the  master  and  mariners.  In  page  80  there  is  this 
passage :  "  Nevertheless,  by  agreement  the  assurers  may  be  bound 
to  indemnify  the  assured,  and  for  this  it  is  only  necessary  to 
chaise  them  in  the  policy  with  barratry  of  the  patron,  — energetic 
terms  which  absolutely  comprehend  all  the  damage  which  can 
result  from  the  act  of  the  master  and  his  crew,  whether  by  unskil- 
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fulness,  imprudence,  malice,  deviation,  theft,  or  otherwise;*  and 
Pothier,  in  his  Treatise  upon  Insurance,  chap.  1,  sect.  2,  art.  2, 
§  3,  p.  26,  is  an  authority  precisely  to  the  same  efifect  The  sub- 
stance, therefore,  of  these  authorities  is,  that  the  assurers 
[*  78]  *  are  not  liable  for  the  negligence  of  the  master  and 
mariners,  unless  in  express  terms  they  insure  against  that 
risk ;  for  the  term  "  barratry, "  in  the  French  law,  comprehends 
the  negligent  as  well  as  fraudulent  misconduct  of  the  master  or 
mariners.  In  our  law,  however,  it  is  used  in  a  more  restricted 
sense,  and  denotes  only  the  criminal  misconduct  of  the  master  and 
mariners.  By  the  express  terms  of  this  policy,  therefore,  the 
assurers  have  insured  only  against  the  fraud,  and  not  against 
the  negligence,  of  the  master  or  mariners ;  and,  therefore,  upon  the 
authority  of  Valin  and  Pothier,  they  are  not  liable  for  this  loss. 
There  is  no  analogy  between  marine  insurance  and  insurance  of 
houses  against  fire.  Generally  speaking,  a  servant  can  hardly  be 
considered  as  the  agent  of  the  proprietor  in  the  care  of  his  house. 
The  latter  is  generally  present  himself ;  but  the  master  of  a  ship, 
on  the  other  hand,  is  the  uncontrolled  agent  of  the  owners  for  all 
purposes  connected  with  the  care  and  management  of  the  ship,  and 
his  acts,  within  the  scope  of  his  authority,  may  be  considered  as 
the  acts  of  the  owners.  But,  secondly,  in  this  case  the  assured 
has  been  guilty  of  the  breach  of  an  implied  warranty;  for  admit- 
ting that  for  all  necessary  purposes  the  mate,  during  the  detention 
of  the  ship  in  the  ice,  constituted  a  sufficient  crew,  yet  at  the 
time  of  the  loss  he  was  absent,  and  therefore  the  ship  was  not 
then  properly  manned.  Law  v.  ffollingsworth,  7  T.  R  160,  and 
Tait  V.  Levi,  14  East,  481  (13  R  E.  289),  are  authorities  expressly 
in  point. 
Campbell,  in  reply.  —  Straccha  and  Targa,  who  use  the  term 
"  barratry  "  in  its  limited  sense,  hold  that  the  assurers 
[*  79]  *  are  liable  for  a  loss  by  the  negligence  of  the  master  and 
mariners.  By  insuring,  in  express  terms,  against  the  crim- 
inal misconduct  of  their  servants,  they  must  by  implication  be 
intended  to  have  insured  against  the  negligent  misconduct  of  the 
servants.  As  to  the  second  point,  the  owners  have  complied  with 
the  implied  warranty  by  providing  a  competent  crew  at  the  com- 
mencement of  the  voyage.  In  Law  v.  Hollingsworth  the  ship  at  the 
time  of  the  loss  had  not  the  pilot  required  by  the  Act  of  Parlia- 
ment, and  in  Tait  v.  Levi  she  never  had  a  competent  captain. 
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Batlsy,  J.  —  The  question  which  the  facts  of  this  case  present 
for  the  consideration  of  the  Court  is,  whether  the  underwriters, 
on  a  policy  of  insurance  on  ship,  are  liable  for  a  loss  by  fire,  that 
fire  having  arisen  from  the  negligence  of  the  person  who,  at  the 
time  of  the  loss,  had  the  charge  of  the  vessel.  The  policy  ex- 
pressly throws  upon  the  underwriters  the  liability  for  all  losses 
proceeding  from  **  fire,  barratry  of  the  master  and  mariners,  and 
all  other  perils,  losses,  and  misfortunes  that  should  come  to  the 
hurt,  detriment,  or  damage  of  the  ship. "  The  object  of  the  assured 
certainly  was  to  protect  himself  against  all  the  risks  incident  to  a 
marine  adventure.  The  underwriter  being  therefore  liable  primd 
faeie,  by  the  express  terms  of  the  policy,  it  lies  upon  him  to  dis- 
charge himself.  Does  he  do  so  by  showing  that  the  fire  arose  from 
the  negligence  of  the  master  and  mariners  ?  If  the  ship  had  been 
wilfully  set  on  fire,  it  would  have  been  barratry,  and  the  under- 
writers would  be  liable ;  but  it  has  been  argued  that  the  under- 
writers are  only  liable  for  a  loss  by  barratry,  because  that  is  one 
of  the  risks  expressly  mentioned  in  the  policy,  and  that  the 
negligence  of  the  *  master  and  mariners  not  being  a  risk  [*  80] 
expressly  described  in  the  policy,  the  underwriters  are  not 
liable  for  a  loss  thereby  occasioned.  In  this  case,  however,  the 
loss  is  occasioned  by  fire,  against  which  the  assured  is  protected 
by  the  terms  of  the  policy;  and,  in  our  law  at  least,  there  is  no 
authority  which  says  that  the  underwriters  are  not  liable  for  a 
loss,  the  proximate  cause  of  which  is  one  of  the  enumerated  risks, 
but  the  remote  cause  of  which  may  be  traced  to  the  misconduct  of 
the  master  and  mariners.  If,  indeed,  the  negligence  of  the  master 
would  exonerate  the  underwriter  from  responsibility  in  case  of  a 
loss  by  fire,  it  would  also  do  so  in  cases  of  loss  by  capture  or  perils 
of  the  sea ;  and  it  would  therefore  constitute  a  good  defence  in  an 
action  upon  a  policy,  to  show  that  the  captain  had  misconducted 
himself  in  the  navigation  of  the  ship,  or  that  he  had  not  resisted 
an  enemy  to  the  utmost  of  his  power.  It  is  certainly  a  strong 
argument  against  the  objection,  now  raised  for  the  first  time,  that, 
in  the  great  variety  of  cases  upon  marine  policies  which  have 
been  the  subjects  of  litigation  in  Courts  of  justice  (the  facts  of 
many  of  which  must  have  presented  a  ground  for  such  a  defence), 
no  such  point  has  ever  been  made.  There  is  certainly  no  author- 
ity in  our  law  aginst  the  plaintiff's  right  to  recover,  and  the 
authority  of  Malynes,  p.  Ill,  (as  far  as  it  goes,)  is  rather  the  other 
VOL.XIV.  —  22 
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*[81]  way.^  *The  opinions  of  the  foreign  writers,  referred  to 
in  the  course  of  the  argument,  are  founded  upon  the  par- 
ticular language  of  the  several  policies  which  are  the  subject  of 
their  comments,  and  may  perhaps  afiford  a  correct  rule  of  law  in 
the  construction  of  those  instruments  used  on  the  Continent,  but 
they  are  wholly  inapplicable  to  policies  used  in  this  country, 
which  are  very  differently  worded.  We  must,  however,  decide 
this  question  according  to  the  law  of  this  country,  and  with  refer- 
ence to  the  specific  terms  used  in  the  instrument  now  before  us. 
The  different  opinions  of  foreign  writers  are  collected  by  Emerigon, 
Traits  des  Assurances,  c.  12,  s.  17,  p.  434,  and  it  appears  that 
Straccha  was  of  opinion  that  the  assurers  were  liable  for  fire 
occasioned  by  the  fault  of  the  mariners ;  but  then  he  is  speaking 
of  the  policy  used  at  Ancona,  by  the  terms  of  which  the  assured 
undertake  for  the  barratry  of  the  master.  Taiga,  too,  lays  down 
the  same  doctrine,  but  then  he  is  speaking  of  the  law  of  Genoa, 
by  which  the  assurers  were  exonerated  from  losses  by  barratry 
(strictly  so  called),  although  they  are  answerable  for  the  fault  of 
the  mariners.  £merigon  lays  down  the  same  doctrine,  and  states 
the  law  to  be  the  same  at  Hamburgh,  Bouen,  Nantes,  and  Bour- 
deaux ;  but  that  at  Marseilles  the  assurers  are  liable  for  fire  when 
the  result  of  accident,  but  not  for  fire  occasioned  by  the  negligence 
or  fault  of  the  mariners,  unless,  by  an  express  clause,  they  make 
themselves  liable  for  the  barratry  of  the  master;  and  in 
[*  82]  page  436  he  refers  to  a  case  of  fire,  *  occasioned  by  the  fault 
of  the  master  or  mariners,  where  the  assurers  were  held 
responsible ;  but  in  that  case  they  had  insured  against  barratry, 
and  he  states  as  his  opinion,  that,  unless  they  had  so  done,  they 
would  not  have  been  liable  for  such  a  loss.  The  fair  result, 
therefore,  of  all  these  authorities,  is  this,  that  the  underwriters 
are  liable  for  a  loss  by  fire  occasioned  by  the  negligence  of  the 
master  and  mariners,  provided  they  insure  against  barratry,  that 

^  The  foUowing  passage  from  Malynes  assurers  hare  paid  the  sums  of  monej  by 
was  cited  by  the  learned  Judge  in  the  them  assured."  And  then  he  goes  on  to 
course  of  the  argument.  In  speaking  of  observe,  that  "  in  many  of  these  cases  the 
the  risk  of  fire,  he  says»  **  In  this  case  let  us  assurers  were  not  liable,  the  cargoes  hav- 
also  consider  the  case  of  the  assurer ;  for  ing  before  the  fire  been  sold  while  on  ship- 
it  hath  oftentimes  happened,  that,  by  a  can-  board,  and  then  destined  to  some  other 
die  unadvisedly  used  by  the  boys  or  other-  place ; "  but  he  does  not  intimate  any  doubt 
wise,  before  the  ships  were  unladen,  they  as  to  the  propriety  of  paying  the  loss  on 
have  been  set  on  fire  and  burnt  to  the  very  the  ground  that  the  fire  haid  been  occa- 
keel  with  all  the  goods  in  them,  and  the  sioned  by  the  negligence  of  the  mariners. 
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term  being,  in  the  French  writers,  used  in  its  larger  sense,   as 

comprehending  negligence  as   well  as  wilful   misconduct;   but, 

inasmuch  as  the  term  "  barratry  "  is  used  in  our  policies  in  a  more 

limited  sense,  as  applicable  only  to  the  wilful  misconduct  of  the 

master  or  mariners,  the  authority  of  £merigon  affords  no  ground 

for  our  decision  in  this  case.     We  must,  therefore,  endeavour  to 

collect  the  meaning  of  the  contracting  parties  from  the  terms  of 

the  policy  itself,  and  in  considering  whether  the  assured  claiming 

for  a  loss  by  fire  is  to  have  that  claim  disallowed  on  the  ground 

that  the  fire  was  occasioned  by  the  misconduct  of  the  master,  we 

must  look  to  the  other  terms  of  the  policy,  and  learn  from  them 

whether  the  assurers,  in  other  instances,  are  responsible  for  the 

misconduct  of  the  master;  and  when  we   find  that  they  make 

themselves  answerable  for  the  wilful  misconduct  of  the  master  in 

other  cases,  it  is  not  too  much  to  say  that  they  meant  to  indem- 

^ify  the  assured  against  fire  proceeding  from  the  negligence  of  the 

faster  and  mariners.     I  am  therefore  of  opinion  in  this  case,  that 

^®  assured  are  entitled  to  recover,  as  for  a  loss  by  fire,  although 

^at  fire  was  produced  by  the  negligence  of  the  person  hav- 

^S  tixe  charge  of  the  ship  at  the  time.     It  has  been  *  argued,    [*  83] 

that     in  this  case  there  was  a  breach  of  an  implied  war- 

lanty  :  and  that,  there  being  no  person  on  board  the  vessel  at  the 

tittle   of  the  loss,  she  was  not  properly  manned,  and  consequently 

^^^  Seaworthy.     The  owner  certainly  is  bound,  in  the  first  instance, 

^  pi'ovide  the  ship  with  a  competent  crew,  but  he  does  not  under- 

^K^e    for  the  conduct  of  that  crew  in  the  subsequent  part  of  the 

"vo-yage.     It  is  not  disputed  in  this  case  that  the  assured  had  pro- 

"^^ded  a  competent  crew,  and  that  at  the  time  of  the  loss  the  mate 

himself  was  suflScient  for  all  the  purposes  required.     There  was 

therefore  a  competent  crew  left  in  charge  of  the  ship,  and  the 

implied  warranty  has  been  complied  with.     The  cases  cited  with 

reference  to  this  point  are  quite  beside  the  question.     The  case  of 

Law  V.  ffollingsworth  proceeded  on  the  ground  that  the  ship  at  the 

time  of  the  loss  had  not  on  board  a  pilot  required  by  the  Act  of 

Parliament;  and  in  Tait  v.  Levi  there  was  a  breach  of  the  implied 

warranty  to  provide  a  master  of  competent  skill.     I  therefore  think 

that  the  plaintiff,  upon  the  facts  stated  in  this  case,  was  entitled 

to  recover,  and  that  there  must  be  a  new  trial. 

Abbott  and  Holrotd,  J  J. ,  concurred. 

JRule  absolute  for  a  new  trial. 
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ENGLISH  NOTES. 

The  insurers  on  an  ordinary  policy  are  liable  for  a  loss  arising  imme- 
diately from  a  peril  of  the  sea,  but  remotely  from  the  negligence  of  the 
master  and  mariners :  Walker  t.  Maitland  (1821),  6  B.  &  Aid.  171, 
24  R.  R.  320;  Bishop  v.  Fentland  (1827),  7  B.  &  C.  219,  31 R.  R.  177; 
Bedman  v.  Wilson  (1845),  14  M.  &  W.  476,  14  L.  J.  Ex.  333.  Still 
less  can  they  be  excused  on  the  ground  that  the  loss  by  peril  of  the  sea 
is  more  remotely  caused  by  an  error  of  judgment  on  the  part  of  the 
master,  assuming  him  to  be  a  person  of  competent  skill.  FhUlips  v. 
Headlam  (1831),  2  B.  &  Ad.  380,  where  the  captain,  having  signalled 
for  a  pilot,  and  none  having  come  on  board,  attempted  to  enter  the  port 
without  one,  and  in  doing  so  ran  the  ship  aground. 

AMERICAN  NOTES. 

This  doctrine  is  sustained  in  Patapsco  Ins.  Co,  v.  Coulter,  3  Peters  (U.  S. 
Supr.  Ct.),  222;  Fireman's  Ins,  Co,  v.  Powelly  13  B.  Monroe  (Kentucky), 
811 ;  St,  Louis  Ins,  Co.  v.  Glasgow,  8  Missouri,  713  ;  Henderson  v.  West,  M.  if 
F.  Ins,  Co,,  10  Bobinson  (Louisiana),  164;  43  Am.  Dec.  176;  Georgia  Ins.  if 
T,  Co,  V.  Damon,  2  Gill  (Maryland),  365 ;  American  Ins,  Co,  v.  Insley,  7  Penn. 
St.  228 ;  47  Am.  Dec.  509 ;  Nelson  v.  Suffolk  Ins.  Co.,  8  Gushing  (Mass.),  477 ; 
54  Am.  Dec.  770  (overruling  Cleveland  v.  Union  Ins.  Co,,  8  Mass.  808) ;  Perrin 
V.  Prot.  Ins,  Co.,  11  Ohio,  147 ;  38  Am.  Dec.  728 ;  citing  the  principal  case 
(overruling  earlier  cases) ;  Enterprise  Ins.  Co,  v,  Parisot,  85  Id.  35 ;  35  Am. 
Rep.  590 ;  citing  the  principal  case  and  Walker  v.  Maitland, 

The  contrary  was  held  in  Grim  v.  Phanix  Ins,  Co.,  13  Johnson  (N.  Y.), 
458,  (a.  D.  1816),  saying,  "No  adjudged  case  is  to  be  found  directly 
in  point." 

A  competent  master  is  essential  to  seaworthiness.  Draper  v.  Conn,  Ins. 
Co,,  21  New  York,  380. 

In  Patapsco  Ins.  Co,  v.  Coulter,  supra,  the  Court  said :  **  It  would  be  a 
great  relief  to  this  Court,  if  there  existed  such  an  uniformity  in  the  decisions 
upon  this  subject  as  to  place  our  decision  upon  adjudged  cases.  But  it  is  not 
to  be  questioned,  that  the  English  and  American  decisions  are  in  direct 
hostility  with  each  other,  as  to  a  loss  by  fire  arising  from  negligence,  where 
there  is  an  insurance  against  barratry. 

"  It  must  be  repeated,  that  the  general  question  where  there  is  no  insur- 
ance against  barratry  need  not  here  be  considered.  The  judge  was  not 
bound  to  give  an  instruction  abstracted  from  the  case.  And  the  question 
whether,  where  the  breach  laid  was  loss  by  fire  only,  the  plaintiff  could 
maintain  his  action  by  giving  in  evidence  a  barratrous  burning,  did  not 
properly  occur.  The  point  when  properly  stated  stands  thus  :  the  plaintiff 
lays  the  breach  by  fire,  and  the  defendant,  to  repel  his  liability,  insists  that 
the  fire  was  produced  by  negligence  of  the  master ;  the  plaintiff  replies  that 
negligence  is  no  defence  where  the  barratry  was  insured  against ;  the  Court 
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maintains  the  doctrine  of  the  plaintiff,  and  adds,  that  negligence  itself,  when 
gross,  is  evidence  of  barratry.  And  certainly  a  master  of  a  yassel  who  sees  . 
another  in  the  act  of  scuttling  or  firing  his  ship,  and  will  not  rise  from  his 
berth  to  prevent  it,  is  primd  facU  chargeable  with  barratry.  'Although  a 
mere  misfeasance,  it  is  a  breach  of  trust,  a  fault,  an  act  of  infidelity  to  his 
owners.  So  if ,  in  the  height  of  a  storm,  the  captain  and  crew  turn  in  without 
resorting  to  the  nautical  precautions  of  laying  the  vessel  to  and  otherwise 
preparing  her  to  overcome  the  peril,  it  may  well  be  left  to  a  jury  to  determine 
if  such  conduct  be  not  barratrous. 

^  The  truth  is,  that  in  the  incidents  to  this  kind  of  contract,  misfeasance 
and  nonfeasance  often  approach  so  near  to  each  other  in  character  and  con- 
sequences, that  it  is  not  surprising  if  Courts  of  justice  should  incline  to 
the  adoption  of  rules  which  would  relieve  them  from  the  difficulty  of  dis- 
criminating, or  the  inconsistencies  that  might  result  from  their  efforts  to 
discriminate. 

**  The  case  of  Grim  v.  Tht  Phtenix  Itis.  Co,^  decided  in  New  York,  was  cer- 
tainly a  very  strong  case  to  establish  the  doctrine  that  a  loss  by  fire,  proceed- 
ing &om  negligence  of  the  master  and  mariners,  was  not  a  loss  within  the 
policy,  although  barratry  be  one  of  the  risks.  It  will,  however,  be  found,  by 
looking  into  the  reasons  which  governed  the  Court  in  that  case,  that  its  con- 
clusions were  drawn  partly  from  the  too  general  expressions  of  an  elementary 
writer,  and  partly  from  analogy  with  other  decisions  in  which  the  expressions 
of  the  Court,  unless  restricted  to  the  cases  before  them,  were  justly  deemed 
authority  for  the  decision  there  rendered.  The  question  was  one  of  the  first 
impression,  and  one  on  which  the  best  constituted  nunds  may  well  have  been 
led  to  contrary  conclusions.  It  was  however  no  unreasonable  claim  upon  the 
profession  made  by  Lawrence,  Justice,  in  the  case  of  Phyn  v.  The  Royal  Ex. 
An.  Co,^  with  regard  to  his  own  doctrines  in  Moss  v.  Byrom,  <  that  what  fell 
from  him  there  must  be  taken  in  reference  to  the  case  then  in  judgment 
before  the  Court.'  Thus  restricted  doctrines  will  often  be  found  correct, 
which  in  a  more  general  sense  might  well  be  questioned  And  in  the  case  of 
Voss  and  Graves  v.  The  Union  Ins,  Co.,  and  also  in  that  of  Cleveland  v.  The 
Union  Ins.  Co.,  relied  upon  in  the  New  York  decision,  the  act  of  the  master,  for 
which  the  underwriters  were  held  to  be  discharged,  was  in  the  first  instance 
sailing  towards  a  blockaded  port  with  intent  to  violate  the  blockade,  and  in 
the  second,  leaving  his  register  behind  him.  The  first  of  these  cases  did  not 
call  for  the  opinion  of  Kekt,  Justice,  on  the  subject  of  negligence;  the 
second  is  exactly  one  of  those  cases  in  which  a  nonfeasance  becomes  a  mis- 
feasance, and  both  relate  to  the  discharge  of  a  duty  unquestionably  belong- 
ing to  the  insured,  and  the  master  as  his  agent.  Attempting  a  breach  of 
blockade  was  an  unwarrantable  increase  of  risk,  which  might  or  might  not 
be  barratrous  according  to  circumstances.  And  for  a  vessel  to  leave  her 
register  behind  in  time  of  war  affected  her  seaworthiness  as  much  as  leaving 
her  compass  or  quadrant  or  anchors  at  home  at  any  time.  So  neglecting  to 
take  a  pilot,  neglecting  to  pay  port  duties,  neglecting  to  obtain  a  clearance, 
neglecting  to  comply  with  the  laws  of  any  port  which  the  vessel  has  leave  to 
enter;   all  these,  although  nonfeasances,  involve  misfeasauoes,  which  dis- 
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charge  the  underwriters,  because  they  violate  implied  duties  incident  to  navi- 
gating the  vessel,  and  produce  a  positive  and  definite  increase  of  risk. 

"It  was  not  until  the  year  1818,  that  the  question  was  settled  in  the 
British  Courts,  on  the  liability  of  the  underwriters  for  a  loss  like  the  present. 
In  the  case  of  Busk  v.  The  Royal  Exhange  Ass.  Co.,  the  question  is  finally  and 
fully  decided  there,  in  direct  hostility  with  the  decision  in  New  York ;  and 
this  Court  is  now  for  the  first  time  called  upon  to  establish  a  rule  for  its  own 
government  in  similar  cases. 

**  Losses  by  fire  must  happen  either  from  the  act  of  God,  from  design,  or 
from  accident.  If  from  design,  and  by  the  captain  and  crew,  it  is  barratry ; 
if  by  any  other  person,  or  by  pure  accident,  it  is  clearly  a  risk  by  fire,  but, 
from  the  peculiar  character  of  this  risk,  it  is  no  easy  matter  to  point  out  an 
accident  that  may  not  be  resolved  into  negligence.  If  by  the  falling  of  a 
candle,  it  may  have  been  because  due  care  was  not  bestowed  upon  securing 
it ;  and  if  from  a  spark  from  the  camboose,  it  may  have  been  from  neglect  in 
not  closing  or  constructing  it ;  and  if  from  a  fine  or  a  stove,  the  same  reason 
may  be  assigned.  It  has  already  been  shown  that  gross  negligence  may  be 
evidence  of  barratry,  and  when  it  is  considered  how  difficult  it  is  to  decide 
where  gross  negligence  ends  and  ordinary  negligence  begins,  and  to  distin- 
guish between  pure  accident  and  accident  from  negligence,  we  cannot  but 
think  that  the  British  Courts  have  adopted  the  safe  and  legal  rule,  in  decid- 
ing that  where  the  policy  covers  the  risk  of  barratry,  and  fire  be  the  proxi- 
mate cause,  they  will  not  sustain  the  defence  that  negligence  was  the 
remote  cause. 

<<  We  think  this  rule  also  the  most  consistent  with  analogy  and  mercantile 
understanding.  It  is  very  justly  observed  in  the  case  of  Busk  v.  The  Royal 
Exchange  Ass,  Co.,  that  it  is  a  strong  argument  against  the  objection  there 
raised  for  the  first  time,  that  in  the  great  variety  of  cases  that  have  occurred 
upon  marine  policies,  no  such  point  had  ever  been  made.  And  now  I 
will  add,  it  is  not  improbable  from  comparison  of  dates,  that  the  defence 
maintained  in  the  New  York  decision  suggested  that  made  in  the  British 
Courts." 

In  Waters  v.  Merchants*  Louisville  Ins.  Co.  (a.  d.  1837),  11  Peters  ((J.  S. 
Supr.  Ct.),  213,  Stort,  J.,  observed:  '"It  is  certainly  somewhat  remarkable 
that  the  question  now  before  us  should  never  have  been  directly  presented 
in  the  American  or  English  Courts ;  viz.  whether  in  a  marine  policy  (as  this 
may  well  enough  be  called),  where  the  risk  of  fire  is  taken,  and  the  risk  of 
barratry  is  not  (as  is  the  predicament  of  the  present  case),  a  loss  by  fire, 
remotely  caused  by  negligence,  is  a  loss  within  the  policy.  But  it  is  scarcely 
a  matter  of  less  surprise,  considering  the  great  length  of  time  during  which 
policies  against  both  risks  have  been  in  constant  use  among  merchants,  that 
the  question  of  a  loss  by  negligence  in  a  policy  against  both  risks  should  not 
have  arisen  in  either  country  until  a  comparatively  recent  period. 

"If  we  look  to  the  question  upon  mere  principle,  without  reference  to 
authority,  it  is  difficult  to  escape  from  the  conclusion  that  a  loss  by  a  peril 
insured  against  and  occasioned  by  neglijs^ence  is  a  loss  within  a  marine  policy; 
unless  there  be  some  other  language  in  it  which  repels  that  conclusion.     Such 


K.  a  VOL,  XIV.]     SECT.  VIII.  —  LOSS.    CAUSA  PROXIMA  SPECTATUR.    343 
No.  76. — Baik  ▼.  B^yal  Exriiwugt  Aminuioe  Ck>.  —  H otM. 


a  loss  is  within  the  words,  and  it  is  incambent  upon  those  who  seek  to  make 
any  exception  from  the  words  to  show  that  it  is  not  within  the  intent  of  the 
policy.    There  is  nothing  unreasonable,  mijust,  or  inconsistent  with  public 
policy  in  allowing  the  insured  to  insure  himself  against  all  losses  from  any 
perils  not  occasioned  by  his  own  personal  frauds.     It  was  well  observed  by 
Mr.  Justice  Batlrt,  in  delivering  the  opinion  of  the  Court  in  Busk  y.  Royal 
Exchange  Assurance  Company"  (quoting  from  the  opinion) :  "There  is  gi^at 
force  in  this  reasoning,  and  the  practical  inconvenience  of  carrying  out  such 
an  implied  exception  from  the  general  peril  in  the  policy  furnishes  a  strong 
ground  against  it ;  and  it  is  to  be  remembered  that  the  exception  is  to  be 
created  by  construction  of  the  Court,  and  is  not  found  in  the  terms  of  the 
policy.    The  reasons  of  public  policy,  and  the  presumption  of  intention  in  the 
parties  to  make  such  an  exception,  ought  to  be  very  clear  and  unequivocal  to 
justify  the  Court  in  such  a  course.    So  far  from  any  such  policy  being  clear 
and  unequivocal,  it  may  be  aflSrmed  that  they  lean  the  other  way.     The  prac- 
tical inconvenience  of  creating  such  an  exception  would  be  very  great.    Lord 
Tenterd£N  alluded  to  it  in  Walker  v.  Maitland,  5  Barn.  &  Aid.  174."  (Quot- 
ing his  words.)    *<  His  Lordship  might  have  stated  the  argument  from  incon- 
venience, even  in  a  more  general  form.    If  negligence  of  the  master  or  crew 
were  under  such  circumstances  a  good  defence,  it  would  be  perfectly  compe- 
tent and  proper  to  examine  on  the  trial  any  single  transaction  of  the  whole 
voyage,  and  every  incident  of  the  navigation  of  the  whole  voyage,  whether 
there  was  due  diligence  in  all  respects,  in  hoisting  or  taking  in  sail,  in  steer- 
^g  the  course,  in  trimming  the  ship,  in  selecting  the  route,  in  stopping  in 
Po^  in  hastening  or  retarding  the  operations  of  the  voyage;  for  all  these 
^^ght  be  remotely  connected  with  the  loss.    If  there  had  been  more  diligence, 
^^  ieas  negligence,  the  peril  might  have  been  avoided  or  escaped,  or  never 
^countered  at  all.    Under  such  circumstances,  the  chance  of  a  recovery 
^pon  s^  policy  for  any  loss,  from  any  peril  insured  against,  would  of  itself  be 
'^^^  of  no  inconsiderable  hazard. 

**  This  is  not  all:   we  must  interpret  this  instrument  according  to  the 

oo^v^^x  principles  of  the  common  law.    It  is  a  well  established  principle  of  that 

^»   ^Hat  in  all  cases  of  loss  we  are  to  attribute  it  to  the  proximate  cause,  and 

,       *^^   any  remote  cause:  causa  proxima  non  remota  spectatur:  and  this  has 

r^^^^^^e  a  maxim,  not  only  to  govern  other  cases,  but  (as  will  presently  be 

?  r^*^^  to  govern  cases  arising  under  policies  of  insurance.    If  this  maxim 

,        ^«  applied,  it  disposes  of  the  whole  argument  in  the  present  case;  and 

^  ^ti  should  not  be  so  applied  we  are  unable  to  see  any  reason." 

^*^lien  came  the  case  of  The  Patapsco  Insurance  Company  v.   Cotdter,  3 


*^,  222,  where  the  loss  was  by  fire,  and  barratry  also  was  insured  against. 

^ourt  on  that  occasion  held  that,  in  such  a  policy,  a  loss  which  was  re- 

^y  caused  by  the  master  or  the  crew  was  a  risk  taken  in  the  policy; 

^Oe  doctrine  in  the  English  cases  already  cited  was  approved.  It  is  true 
.    ^^oe  Court  lay  great  stress  on  the  fact  that  barratry  was  insured  against ; 

^^  may  also  be  stated  that  this  ground  was  not  exclusively  relied  on,  for 
In  vJourt  expressly  refer  to  and  adopt  the  doctrine  of  the  English  cases,  that 
^^  P^'oximate  and  not  the  remote  cause  of  a  loss  is  to  be  looked  to.     It  is 
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known  to  those  of  us  who  oonstitated  a  part  of  the  Court  at  that  time,  that  a 
majoritj  of  the  Judges  were  then  of  opinion  for  the  plaintifE,  upon  this  last 
general  ground,  independently  of  the  other. 

<<  It  was  under  these  circumstances  that  the  ease  of  The  Columbia  Insurance 
Company  of  Alexandria  v.  Lawrence,,  10  Peters,  507,  came  on  for  argument; 
and  the  Court  then  thought,  that  in  marine  policies,  whether  contsdning  the 
risk  of  barratry  or  not,  a  loss  whose  proximate  cause  was  a  peril  insured 
against  is  within  the  protection  of  the  policy,  notwithstanding  it  might  have 
been  occasioned  remotely  by  the  negligence  of  the  master  and  mariners. 
We  see  no  reason  to  change  that  opinion ;  and,  on  the  contrary,  upon  the 
present  argument,  we  are  confirmed  in  it." 

In  Matthews  v.  Howard  Ins,  Co,,  11  New  York,  9,  the  Court  said :  *'  It  was 
held  in  this  State,  in  Grim  v.  Phoenix  Ins,  Co.  (13  Johns.  451),  where  the  ves- 
sel, among  other  risks,  was  insured  against  fire,  which  was  occasioned  by  the 
carelessness  of  one  of  the  crew,  not  amounting  to  barratry.  And  such  were 
the  earlier  decisions  in  Massachusetts  and  Ohio.  (8  Mass.  308 ;  5  Ohio,  436 ; 
7  Id.  2.)  But  in  those  States,  and  in  others,  that  doctrine  has  been  expressly 
overruled.  (Copeland  v.  New  England  Ins,  Co,,  2  Mete.  432 ;  Perrin  v.  Pro- 
tection Ins,  Co.j  11  Ohio,  147 ;  10  Robinson,  164 ;  2  Gill,  365 ;  7  Penn.  St.  223 ; 
Palapsco  Ins,  Co.  v.  Coulter^  3  Pet.  222 ;  Columbia  Ins,  Co.  v.  Lawrence,  10  Id. 
507;  Waters  v.  Merchants'  Ins.  Co.,  11  Id.  213;  14  Id.  09;  2  Story,  176.) 
And  the  cases  last  cited  are  in  accordance  with  the  English  decisions.  (2  B.  & 
Aid.  73 ;  5  Id.  74 ;  5  Mees.  &  Wels.  14 ;  Id.  476, 495 ;  8  Id.  895 ;  7  B.  &  C.  219 ; 
Id.  794,  note  a.)  It  is  apparent  that  the  weight  of  authority  is  against  the 
holding  in  Grim  v.  Phoenix  Ins,  Co,,  and  such  is  the  opinion  expressed  by 
Chancellor  Kent  (8  Kent's  Com.  300,  306,  307)  ;  and  though  that  case  has 
never  been  expressly  overruled  in  this  State,  it  seems  to  have  been  virtually 
abandoned  (3  HiU,  253 ;  5  N.  Y.  469,  478)  ;  and  I  think  we  are  bound  to  hold 
the  rule  to  be  as  it  was  stated  by  Verplanck,  Senator,  in  the  American  Ins, 
Co,  V.  Bryan  (26  Wend.  583),  that  underwriters  are  not  discharged  from  risks 
expressly  assumed,  because  the  losses  were  incurred,  remotely  or  consequen- 
tially, by  the  default  of  the  master  or  mariners." 

<<  We  understand  it  is  the  settled  rule  in  this  country  and  in  England,  if  a 
loss  is  incurred  by  a  peril  insured  against,  the  insurers  are  liable,  although  the 
remote  cause  be  the  negligence  of  the  officers  and  crew.  The  proximate  cause 
was  the  storm,  a  peril  of  the  sea  and  of  navigation,  and  that  was  the  risk  taken 
by  the  company.  Waters  v.  Merchants^  Life  Ins.  Co,,  1  McLean,  275 ;  11  Peters, 
213 ;  Firemen's  Insurance  Co.  v.  Powell,  13  B.  Monroe,  311 ;  Nelson  v.  Suffolk, 
Ins,  Co.,  8  Cushing,  447;  Walker  v.  Maitland,  5  Bam.  &  Aid.  176;  Dixon  v. 
Sadler,  5  Mees.  &  Wels.  406;  2  Arnould  on  Insurance,  770":  National  Insur*- 
ance  Co.  v.  Webster,  83  Illinois,  470. 
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RULE. 

An  unlawful  act  intentionally  committed  by  the  master 
or  mariners,  if  unauthorized  by  the  owners,  is  barratry ; 
although  the  person  so  acting  had  no  motive  of  benefit  to 
himself,  but  supposed  himself  to  be  promoting  the  interest 
of  the  owners. 

Barle  and  others  v.  Soworoft. 

8  £aBt,  126-140  (9  B.  R.  385). 

Insurance.  —  Barrainf,  —  WUfid,  Urdawfulf  and  Unaidhoriged  Acts. 

barratry  is  any  firaiiduleDt  or  criminal  condact  against  the  owners  of  [126] 
^«  ship  or  goods  by  the  master  or  mariners,  in  breach  of  the  trust  re- 
'P'^^^d.  in  them,  and  to  the  injury  of  the  owners ;  although  it  may  not  be  done 
^^^^  intent  to  injure  themi  or  to  benefit  at  their  expense  the  master  or  mariners. 
■A^ci  -therefore,  where  a  master  had  general  instructions  to  make  the  best  pur- 
*^^^«s  with  despatch,  this  would  not  warrant  him  in  going  into  an  enemy's  settle- 
^^^^^  %o  trade  (which  was  permitted  by  the  enemy)  though  his  cargo  could  be 
^""^  speedily  and  cheaply  completed  there ;  but  such  act,  in  consequence  of 
^^^^li  the  ship  was  seized  and  confiscated,  is  barratrous. 

Tliis  was  an  action  on  a  policy  of  insurance,  dated  28th  January, 

^^4r»  on  the  ship  Annabella,  at  and  from  Liverpool  to  the  coast  of 

■^^^io»,  during  her  stay  and  trade  there,  and  to  the  port  of  sale  in 

tile    "VTest  Indies,  with  liberty  to  exchange  goods,  &c.;  and  the 

P^aiiixtifif  averred  a  loss  by  barratry  of  the  master.     It  appeared  at 

*^e  txial  at  Guildhall,  that  the  master,  who  was  also  supercargo,  on 

^  ^•xrival  oflf  Cape  Coast  Castle,  a  British  settlement  on  the  coast 

,      -Africa,  let  go  an  anchor,  and  began  to  trade  there  for  two  days ; 

^^  X'eceiving  intelligence  that  he  could  barter  his  goods  for  slaves 

^^''^  expeditiously  and  advantageously  at  D'Elmina,  a  Dutch  fort 

,  P^t  7  miles  to  windward,  he  weighed  anchor  tod  proceeded  to 

,^^  latter  place,  which  had  the  Dutch  flag  flying  and  guns  mounted, 

*^^^«  he  exchanged  his  goods,  consisting,  amongst  other  things,  of 

^^^^^^Icets  and  gunpowder,  with  the  Dutch  governor  and  another 

^^^^^ent  there,  for  slaves :  Holland  being  at  that  time  at  war  with 

^^^^t  Britain,  and  he  having  a  letter  of  marque  on  board  against 
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the  French  and  Dutch.  After  taking  on  board  a  number  of  slaves, 
the  captain,  who  was  then  on  shore  at  D'Elmina,  receiving  informa- 
tion that  an  English  frigate  wets  in  sight,  sent  a  note  on  board  the 
Annabella,  directing  her  to  sail  immediately  from  thence  to  Cape 
Coast,  to  prevent,  as  he  expressed  himself,  mischief ;  but  before  she 
reached  the  latter  place  she  was  pursued  and  captured  hj  the  Eng- 
lish frigate,  and  sent  to  Jamaica,  where  she  was  condemned 
[*  127]  as  prize,  for  having  traded  with  the  *  enemy.  It  appeared 
further,  that  it  had  been  usual  to  keep  up  a  trading  inter- 
course, in  boats  and  small  craft,  between  the  English  and  Dutch 
settlements  on  this  part  of  the  coast,  even  in  times  of  war  between 
the  mother  countries;  and  that  the  captain's  object  in  going  to 
D'Elmina  was  to  complete  his  cargo  as  cheaply  and  expeditiously 
as  he  could.  It  was  admitted  that  he  had  no  particular  instructions 
to  go  there,  but  that  he  was  directed  generally  to  make  the  best 
purchases  with  despatch.  It  was  also  in  proof,  that  when  the  ship 
was  about  to  go  to  D'Elmina,  the  surgeon  asked  the  captain  if  there 
was  no  impropriety  in  going  there ;  to  which  he  answered  that  they 
should  be  gone  soon  and  nobody  would  know  it.  And  also  that, 
besides  his  usual  pay  as  captain,  he  had  a  commission  on  purchases 
and  sales,  which  he  was  entitled  to  receive  at  the  end  of  the 
voyage.  Lord  Ellenborough,  Ch.  J.,  was  of  opinion  that  this  trad- 
ing with  the  enemy  by  the  captain,  without  the  authority  of  his 
owners,  though  intended  principally  for  their  benefit,-  being  in  con- 
travention of  his  duty  to  them,  and  subjecting  their  property  to 
confiscation,  was  barratry ;  on  which  the  plaintiflF  was  entitled  to 
recover  in  this  action :  but  the  case  being  new  in  specie,  his  Lord- 
ship gave  the  defendant  leave  to  move  the  Court  to  set  aside  the 
verdict  for  the  plaintiflF,  and  enter  a  nonsuit.  A  rule  nisi  was  ac- 
cordingly obtained  for  that  purpose  early  in  the  term ;  against  which 
Sir  V.  Gibbs,  Park,  Topping,  Marshall,  Serjt,  and  Scarlett,  showed 
cause,  and  contended  that  the  act  of  the  captain,  in  going  to  trade 
at  an  enemy's  settlement,  unauthorized  as  it  was  by  his  owners, 
and  illegal  in  itself,  thereby  subjecting  their  property  to 
[*  128]  seizure  and  confiscation,  *  though  intended  for  their  benefit 
as  well  as  his  own,  was  barratrous.  That  the  act  of  trad- 
ing with  an  enemy,  and  going  into  his  port  for  that  purpose,  is 
illegal,  and  subjects  the  ship  and  cargo  to  confiscation,  cannot  be 
disputed ;  and  the  sale  of  arms  and  ammunition  to  them  does  not 
lessen  the  illegality.     And  no  continuation  or  repetition  of  such 
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illegal  practices  can  render  them  less  unlawful.     This  the  captain 
was  bound  to  know.     Besides  which,  there  is  evidence  in  the  case 
to  show  that  he  was  conscious  at  the  time  of  the  risk  his  owners 
were  incurring  by  his  misconduct     Next  the  act  was  imauthorized 
by  the  owners.     Nothing  short  of  their  positive  directions  to  go  to 
D'Elmina  could  excuse  him  as  to  them.     It  was  not  enough  that 
he  had  a  discretion  given  to  him  to  trade  where  he  thought  best  on 
the  coast,  and  instruction  "  to  make  the  best  purchases  with  des- 
patch ; "  for  that  must  mean  legal  purchases  and  legal  despatch. 
[Lord  Ellenborough,  Ch.  J.  —  Certainly  it  must  be  so  considered.] 
Then  an  illegal  act  by  a  captain  of  a  ship,  unauthorized  by  his 
owners,  and  contrary  to  hia  duty  to  them,  by  which  he  exposes 
their  property  to  confiscation,  is  criminal  -and  barratrous  as  against 
them:  although,  if  successful,  it  might  have  been  advantageous  to 
them,  as  well  as  to  himself.     For  it  is  not  necessary  to  constitute 
barratry  that  the  immediate  object  of  the  captain  should  be  to 
benefit  himself  at  the  expense  of  his  owners.    This  appears  from  all 
*^he  text  writers  and  cases  upon  the  subject.    (  Vide  Park  on  Insur. 
^h.  5,  and  Marshall,  b.  1,  ch.  13,  s.  6,  and  the  authorities  cited.)    In 
-knight  v.  Camhvidge,  1  Stra.  581,  2  Lord  Eaym.  1349,  8  Mod.  230, 
it  '^BB  decided,  as  appears  from  later  cases,  {vide  Stamma  y.  Brovm, 
0  Stra.  1174,  and  the  MS.  note  of  that  case  afterwards  referred  to, 
^nd     Vallejo  v.  Wheeler^  Cowp.  153,)  for  that  point  is  not 
statod  in  *  the  printed  reports  of  the  case,  that  the  sailing  [*  129] 
oiit   of  port,  without  paying  duties,  whereby  the  ship  was 
^^t>J^cted  to  forfeiture,  was  barratry :  and  yet  that  could  only  have 
^^^^ix'ed,  if  successful,  to  the  benefit  of  the  owners,  and  not  of  the 
^*^^-^ti€r.     But  in  Stamma  v.  Brown,  2  Stra.  1173,  from  whence  a 
^^^^^^tixtiry  doctrine  may  at  first  sight  appear  to  be  deducible,  the  act 
^^^^^ci plained  of,  namely  deviation,  was  ambiguous  in  its  nature,  and 
?^^Sl^t  have  been  done  innocently  or  ignorantly,  and  not  with  a 
^^'^liulent  intent.     And  therefore  in  ascertaining  such  intent  it 
f^-^^SHt  be  proper  to  inquire  whether  or  not  the  deviation  were 
^^^^nded  for  the  master's  or  owner's  benefit.     And  the  same  expla- 


^  ^"^ion  is  given  by  Lord  Mansfield  of  the  case  of  Mton  v.  Brogden, 


^t:ta,  1264,  in  Vallrjo  v.  Wheeler,  Cowp.  154 :  the  act  of  deviation, 

'"^^ely,  the  returning  into  port  a  second  time  upon  the  capture  of 

l^^^^cond  prize,  was  shown  not  to  be  barratrous,  being  done  for  the 

^      ^^fit  of  the  owners.     In  this  case,  however,  there  is  no  necessity 

"^   €idverting  to  the  criterion  of  intent ;  because  the  act,  which  was 
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wilful,  is  in  itself  illegal,  and  necessarily  injurious  to  the  owners. 
Mr.  Justice  Bullek,  in  Saloucci  v.  Johnson,  B.  R  Tr.  25  Geo.  III., 
(Park  on  Insur.  ch.  18,  near  the  conclusion,)  had  no  doubt  that  if  the 
resistance  of  a  neutral  ship  to  be  searched  by  a  belligerent  were  a 
breach  of  neutrality,  (which  has  since  been  so  determined  in  Oar- 
rels  V.  Kensington^  8  T.  R.  230,  4  B.  R  635,)  it  would  be  an  act  of 
barratry ;  being  contrary  to  the  master's  duty :  and  yet  it  is  plain 
that  the  master's  motive  could  only  be  to  serve  his  owners.    And 

no  doubt  that  the  breach  of  an  embargo  would  be  barratry ; 
[*  130]  though  it  was  unnecessary  to  *  decide  that  point  in  Bohert- 

son  V.  Ewer,  1  T.  R  129  (1  R  R  164),  as  smuggling  has 
since  been  holden  to  be  in  Haveloch  v.  ffaneil,  3  T.  R  277  (1  R  R 
703).  Next,  however,  to  the  case  of  evading  the  port  duties,  they 
relied  principally  upon  Mossy.  Byrom,  6  T.  R  379  (3  R  R.  208),  aa 
governing  the  present  case.  There  a  ship,  having  taken  out  a  letter 
of  marque  (but  without  a  certificate,  which  is  necessary  to  its 
validity)  merely  to  encourage  seamen  to  enter,  and  without  any 
intention  of  using  it  to  cruise ;  the  captain,  contrary  to  his  instruc- 
tions, cruised  for  and  took  a  prize ;  and  his  ship  was  afterwards 
lost,  in  consequence  of  his  following  the  prize  into  Bermuda.  This 
was  contended  not  to  be  barratry,  because  the  capture  was  made  for 
the  benefit  of  the  owners,  which  was  evinced  by  the  prize  being 
libelled  in  their,  as  well  as  the  captain's  name:  but  the  Court 
thought  that  made  no  difference ;  and  that  the  act,  being  contrary 
to  the  captain's  duty  to  his  owner,  was  barratry.  The  principle  and 
judgment  of  that  case  are  not  at  all  impeached  by  that  of  Phyn  v. 
The  Royal  Exchange  Assurance  Company,  7  T.  R  508  (4  R  R  508), 
or  by  what  was  there  said  in  explanation  of  the  former  case :  for  the 
circumstances  of  the  former,  as  well  as  of  the  present  case,  fall  in 
with  the  definition  of  barratry  relied  on  in  Fhyn  v.  The  Royal 
Exchange  Assurance  Company,  given  from  the  MS.  note  of  Stamma 
V.  Brovm,  namely,  that  it  is  "  a  breach  of  trust  in  the  master  ex 
maleficio ; "  and  therefore  it  was  holden  that  a  deviation  through 
mere  ignorance  would  not  be  barratry.  And  this  falls  in  with  the 
distinction  before  taken  between  acts  of  the  captain  in  themselves 

illegal,  and  necessarily  subjecting  the  property  of  his  owner 
[*  131]  to  hazard  ;  such  as  the  making  prize  in  the  former  *  case 

without  lawful  authority,  and  the  trading  with  an  enemy 
in  the  present  case ;  and  acts  which  are  in  themselves  ambiguous, 
such  as  deviation,  where  evidence  of  intent  may  be  let  in  to  explain 
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them.  In  Moss  v.  Byram^  as  in  this  case,  the  captain  sought  a 
benefit  to  himself  through  the  medium  of  an  act,  which,  if  it  suc- 
ceeded, necessarily  benefited  his  owners  also ;  but  in  both  ca^es  he 
risked  the  whole  of  bis  owner's  property,  while  his  own  risk  was 
comparatively  small :  and  whatever  his  motive  might  be,  which  it 
would  be  difficult  to  prove,  the  act  itself  was  a  public  offence,  and 
necessarily  injurious  to  his  owners,  and  therefore  comes  within 
every  definition  of  barratry. 

Garrow  and  Marryat^  contra.  —  All  the  books  agree  that  bar- 
ratry imports  fraud  and  crime  in  the  master  or  mariners  against 
their  owners.     The  act  must  be  a  breach  of  trust,  and  done  ex 
maleficio,  or  malo  animo.    There  is  no  case,  as  was  said  in  Phi/n 
v.  The  Royal  Exchange  Assurance  Company,  7  T.  E.  505  (4  R  R. 
608),  which  says  that  an  act  is  barratrous,  merely  because  it  is 
against  the  interest  of  the  owners,  unless  it  be  done  with  a  crim- 
inal intent ;  and  such  an  intent  is  necessarily  implied  in  the  very 
definition  of  barratry.    How  then  can  it  be  applied  to  this  case, 
where  the  obvious  motive  of  the  act  was  to  make  the  cheapest 
and  speediest  purchases  for  his  employers  ?  for  the  benefit  to  him- 
self from  expediting   the  voyage  bore  no  comparison  to  theirs: 
what  he  gained  in  receiving   his  commissions  sooner  would  in 
part  be  balanced  by  receiving  so  much  less  wages  reckoned  by 
^me.    Besides,  the  going  into  D*Elmina  was  not  done  by 
ji/aa,  as  master,  for  any  purpose  of  navigation,  *  but,  as  [*132] 
^^niDercargo,  for  commercial  purposes.     Admitting  that  the 
^^^^-Dg  into  an  enemy's  port  for  this  purpose  might  not  be  war- 
^'^■'^'^ted  by  the  legal  import  of  the  captain's  instruction,  yet  if  he 
^^-^"^iX  through  mistake,  and  intended  to  promote  his  owner's  in- 
^^r^st,  it  will  be  a  crime  as  against  those  owners.    And  though 
t>lio   xisage  of  the  trade  will  not  legalize  the  act,  it  serves  to  show 
S^^^o   c^nimo  it  was  done.     The  arms  and  ammunition  were  not  sold 
^  ^Ixe  Dutch  for  the  purpose  of  hostility,  but  as  the  common  arti- 
j^^^     of  barter  with  the  natives  of  the  country  for  slaves.    All 
^     oases  which  show  that  deviation,  unless  made  with  intent  to 
*^^^3T4dice  the  owner,  is  not  barratry,  apply  to  this  case :  for  some 
-"^^fit  is  derived  to  the  captain  even  from  the  protraction  of  the 
y^ge.     It  is  not  enough  that  the  act  is  illegal,  unless  the  malus 
,^  ^''^vs  be  specially  directed  against  the  owner.     If  the  captain 
^^  guilty  of  murder,  &c.  upon  a  collateral  occasion,  whereby  a 
^^J^dice   ensued  to  his  owner,  that  would  not  be  barratry.     In 
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Mom  v.  Byrora  the  captain's  act  was  that  of  a  pirate  and  robber, 
done  in  direct  contravention  of  the  order  of  his  owner,  and  of 
the  charter-party  under  which  he  was  sailing.  But  this  was  at 
most  a  mere  error  in  judgment.  And  the  supposed  generality  of 
the  doctrine  laid  down  in  the  former  case  was  corrected  and  ex- 
plained in  Phyn  v.  Tlu  Royal  Exchange  Assurance  Company. 
The  only  case  which  bears  at  all  the  other  way  is  that  of  the  eva- 
sion of  the  port  duties,  of  which  there  is  a  very  imperfect  account ; 
and  non  constat  with  what  intent  the  attempt  was  made. 

Lord  Ellenborough,  Ch.  J.  — As  the  question  raised  involves  in 
it  the  nature  and  definition  of  barratry  in  general,  the 
[*  133]  Court  will  look  into  the  cases,  and  particularly  *  that  of 
the  port  duties,  if  any  further  information  can  be  obtained 
of  it  before  they  deliver  their  opinion.  But  I  cannot  refrain  from 
making  a  few  observations  at  present  upon  the  argument  which 
has  been  urged.  It  has  been  asked,  how  is  this  act  of  the  cap- 
tain in  going  to  D*  Elmina,  in  order  to  purchase  the  cargo  for  his 
owners  cheaper  and  more  expeditiously,  a  breach  of  trust,  as  be- 
tween him  and  them.  Now  I  conceive  that  the  trust  reposed  in 
the  captain  of  a  vessel  obliges  him  to  obey  the  written  instruc- 
tions of  his  owners  where  they  give  any ;  and  where  his  instruc- 
tions are  silent,  he  is  at  all  events  to  do  nothing  but  what  is  con- 
sonant to  the  laws  of  the  land,  whether  with  or  without  a  vie^wr 
to  their  advantage,  because,  in  the  absence  of  express  orders  to 
the  contrary,  obedience  to  the  law  is  implied  in  their  instructions. 
Therefore  the  master  of  a  vessel,  who  does  an  act  in  contravention 
of  the  laws  of  his  country,  is  guilty  of  a  breach  of  the  implied 
orders  of  his  owners.  I  cannot,  therefore,  for  a  moment  suffer  it 
to  be  supposed  that  a  captain  is  not  guilty  of  a  breach  of  trust  to 
his  owners,  who,  in  contravention  of  the  law,  the  observance  of 
which,  nothing  being  expressed  to  the  contrary,  is  implied  in  their 
orders,  does  an  act  which  is  injurious  to  them. 

His  Lordship,  a  few  days  afterwards,  delivered  the  judgment  of 
the  Court. 

The  question  in  this  case  is,  whether  a  loss  of  a  ship  incurred 
by  an  illegal  act  of  the  master,  not  authorised  by  his  owners,  in 
going  into  D*  Elmina,  a  Dutch  and  enemy's  port  on  the  coast  of 
Africa,  and  trading  there  for  slaves  by  a  barter  of  arms  and  war- 
like stores,  on  account  of  which  illegal  traffic  the  vessel  insured 
was  seized  by  a  King's  ship,  and  afterwards  condemned  in  the  West 
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Indies,  be  barratry ;  or  whether,  as  contended  on  the  part 
*  of  the  defendant,  in  order  to  constitute  barratry,  the  act  [*  134] 
should  not  appear  to  have  been  done  with  a  view  of  pro- 
moting the  master's  benefit  to  the  prejudice  of  his  owners.  It  is 
extraordinary  that  this  species  of  loss,  occasioned  by  the  miscon- 
duct of  the  master,  selected  and  appointed  as  he  is  by  the  owners 
themselves,  and  liable  to  be  dismissed  by  them  only,  should  ever 
have  been  made  the  subject  of  insurance ;  and  it  is  the  more  so, 
as  it  has  an  impolitic  tendency  to  enable  the  master  and  owners, 
by  a  fraudulent  and  secret  contrivance  and  understanding  between 
themselves,  to  throw  the  ill  success  of  an  illegal  adventure,  of 
which  the  benefit,  if  successful,  would  have  belonged  solely  to 
themselves,  upon  the  underwriters.  So  however  it  is,  that  this 
description  of  loss  has,  from  the  earliest  times,  held  its  place  as  a 
subject  of  indemnity  in  British  policies  of  insurance.  The  origi- 
nal meaning  of  this  term  is  to  be  collected  from  the  Italian  lan- 
guage, and  is,  according  to  Dufresne's  Glossary,  verbum  Barratria, 
"  fraus,  dolus,  qui  fit  in  Contractibus  et  Venditionibus."  He  does 
not  apply  it  in  any  marine  sense,  or  with  reference  to  the  partic- 
ular relation  of  master  and  owners.  In  that  sense,  however,  in 
which  it  is  peculiarly  used,  as  applied  to  subjects  of  British  ma- 
rine insurance,  in  the  earliest  reported  case  which  we  find  on  the 
subject,  it  is  considered  as  beifig  precisely  tantamount  to  fraud, 
in  the  particular  relation  which  subsists  between  master,  mari- 
ners, and  owners;  being  such  by  which  a  loss  may  happen  to 
the  subject-matter  insured.  In  Knight  v.  Cambridge,  1  Str.  581, 
where  the  breach  was  assigned  on  a  loss  "  per  fraudem  et  negli- 
gentiam  **  of  the  master ;  and  where  it  was  objected,  in  arrest  of 
judgment,  that  the  fradd  and  negligence  of  the  master 
were  not  within  the  policy,  being  more  general  •  than  [*  135] 
the  word  Barratry ;  Batmond,  J.,  in  the  report  of  the  same 
case  in  8  Mod.  531,  held  that"  per  fraudem  aut  negligentiam  would 
not  have  been  good."  ^  So  that  the  negligence  was  considered  as 
immaterial,  and  the  fraud  as  being  the  substantial  matter  consti- 
tuting the  barratry.    And  the  Court  (in  the  report  in  Strange) 

^  This  IB  itated  in  the  margin  of  the  ca«e,  as  it  stands  in  the  edition  of  1730 

Sd  edition  of  the  Sth  vol.  of  Mod.  Rep.  (which  is  not  to  he  fonnd  in  the  two  other 

in  1769.    Tide  the  preface  to  that  edi-  editions  I  have  referred  to)  is  as  follows: 

tion;  hut  it  is  not  in  the  let  edition  of  "And  thev  (the  whole  Conrt)  all  agreed 

1730,  nor  in  the  last,  the  Sth  edition  of  that  frand  is  harratry,  though  negligence 

1795.    The  condndittg  sentence  of  the  might  not:  so  the  judgment  was  affirmed." 
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held  that  negligence  was  not  within  the  policy,  but  that  fraud 
was.  Now,  as  no  limitation  is  put  upon  that  term  in  the  record  in 
Knight  v.  Cambridge,  we  must  understand  the  Court  as  holding 
that  fraud  and  barratry  were  in  effect  words  of  coextensive  im- 
port ;  that  is,  that  barratry  included  every  species  of  fraud  in  the 
relation  of  the  master  to  his  owners,  by  which  the  subject  matter 
insured  might  be  endangered.  The  particular  manner  in  which 
the  loss  was  in  that  case  occasioned  does  not  appear  in  any  of  the 
reports  of  it  either  in  Strange,  Lord  Raymond,  or  8  Modern.  But 
a  MS.  note  of  Mr.  Ford  of  the  argument  in  Stamma  v.  Brown,  in 
referring  to  the  case  of  Knight  v.  Cambridge,  and  describing  the 
question  in  that  case  upon  the  record,  and  stating  that  *' fraud 
was  barratry,"  adds,  "  If  the  master  sail  out  of  the  port  without 
paying  port  duties,  whereby  the  goods  are  forfeited,  lost,  or 
spoiled,  that  is  barratry,"  ^  (and  which  probably  was.  the  question 

of  fact  decided  at  the  trial,  or  upon  a  case  in  the  Common 
[•  136]  *  Pleas).     And  from  what  is  said  of  the  facts  of  Knight 

V.  Cambridge^  in  Vallejo  v.  Wheeler,  Cowp.  153,  both  by 
counsel  and  by  Lord  Mansfield,  it  was  a  case  in  which  the  cap- 
tain, whose  duty  it  was  to  have  paid  the  port  duties  before  the 
ship  went  out  of  port,  had  not  done  so ;  and  is  therefore  most 
probably  tlie  same  case  as  is  alluded  to  by  Lord  Ch.  J.  Lee,  in 
Stamma  v.  Brown,  2  Stra.  1174,  where  he  compared  the  case  then 
in  question  ''  to  the  case  of  a  sailing  out  of  port,  without  paying 
duties,  whereby  the  ship  was  subjected  to  forfeiture ;  and  which 
had  been,  he  says,  holden  to  be  barratry."  In  a  MS.  note  of  the 
case  of  Stamma  v.  Brown,  which  was  read  to  us  by  my  Brother 
Lawrence,  Lord  Ch.  J.  Lee  defines  barratry  as  being  "  some  breach 
of  trust  in  the  captain  ex  maleficio'*  And  in  the  note  of  the  same 
case  with  which  I  have  been  furnished  from  Mr.  Ford's  MS.,  Lord 
Ch.  J.  Lee  says :  "  Barratry  must  be  ex  malefido  with  intent  to 
destroy,  waste,  or  embezzle  the  goods,  (that,  it  must  be  remem- 
bered, was  a  policy  on  goods,)  and  therefore,  although  this  might 
be  a  deviation,  yet  I  do  not  see  how  it  can  be  considered  as  bar- 
ratry. I  make  no  question  that  there  may  be  such  a  deviation  as 
will  amount  to  barratry ;  as  where  the  master  deviates  to  bum, 
sink,  destroy,  or  throw  the  ship  into  the  enemy's  hands ;  or  where 
he  has  benefit  by  the  deviation ;  as  if  he  himself  had  insured  the 

^  The  same  acconnt   of  the   cafle  of    sel  on  both  sides  in  the  MS.  argument  of 
Knight  t.  Cambridge  is  given  hj  the  coon-    Stamma  t.  Brown. 
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goods :  and  therefore  it  was  a  material  part  of  the  case,  whether 
the  master  had  any  benefit  by  this  alteration  of  the  voyage ;  for 
that  might  have  been  evidence  of  fraud  in  him,  &c."  Of  course 
he  did  not  consider  the  benefit  of  the  master  as  a  necessary  ingre- 
dient in  the  constitution  of  barratry  in  all  cases,  but  only  as  a 
pregnant  circumstance  to  prove  the  existence  of  such  a 
fraud  in  point  of  fact,  in  a  particular  case.  In*Nutiy,  [*  137] 
Bourdieu,  1  T.  R  323  (1  R  R  211),  Lord  Mansfield  de- 
fines barratry  nearly  in  the  same  terms,  viz.  as  partaking  of  some- 
thing criminal,  and  as  committed  against  the  owner  by  the  mas- 
ter or  mariners.  And  Lord  Hardwicke,  in  Lewen  v.  Suassa, 
Posteth,  147,  tit  Assurance,  had  before  defined  it  to  be  "  an  act  of 
wrong  done  by  the  master  against  the  ship  and  goods."  Willes, 
J.,  in  giving  the  judgment  of  the  court  in  Lockyer  v.  Offley,  1  T. 
R  252  (1  R  R  194),  a  case  decided  just  before  that  of  Nutt  v. 
Bourdieu;  and  upon  which  occasion  he  must  be  understood  as 
speaking  in  conformity  with  the  opinion  upon  this  point  of  Mr. 
Justice  BuLLER,  who  was  then  present,  and  probably  after  some 
communication  on  the  subject  with  Lord  Mansfield  also,  who 
happened  then  to  be  absent,  defines  barratry  as  including  "  every 
species  of  fraud  or  knavery  of  the  master  of  the  ship,  by  which 
the  freighters  or  owners  (the  freighters  in  that  case  were  owners 
pro  tempore  )  are  injured."  And  in  Valkjo  v.  Wheeler,  Cowp.  155, 
Aston,  J.,  after  stating  that  the  conduct  of  the  master  was  clearly 
barratry,  adds,  as  the  reason  which  induced  him  to  form  that  con- 
clusion, "  for  he  was  acting  for  his  own  benefit,  without  intending 
any  good  to  his  owner,  and  without  his  consent  and  privity." 
Here  considering,  as  Lord  Ch.  J.  Lee  had  done  before  in  Stamma 
y.  Brown,  the  circumstance  of  private  benefit  accruing  to  the 
master  as  evidence  of  fraud  in  him  in  the  particular  case,  and  not 
essential  to  its  constitution  in  all  cases  whatever.  And  he  adds 
afterwards,  "I  am  clearly  of  opinion  that  this  change  of  the 
voyage  for  an  iniquitous  purpose  was  barratry ;  which  is  not  con- 
fined to  the  running  away  with  the  ship,  but  comprehends  every 
species  of  fraud,  knavery,  or  criminal  conduct  in  the  mas- 
ter, *  by  which  the  owners  or  freighters  are  injured."  He  [•  138] 
does  not  add,  "  and  by  which  the  master  is  benefited ; " 
which  he  must  have  done  if  he  had  considered  the  actual  or  in- 
tended benefit  of  the  master  as  essential  to  the  definition  of  bar- 
ratry. In  Boherison  v.  Emr,  1  T.  R  127  (1  R  E.  164),  Bullee,  J., 
VOL.  XIV.  —  23 
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upon  the  trial,  was  of  opinion,  and  it  does  not  appear  upon  the 
argument  to  have  been  denied  by  the  Court,  that  sailing  out  of 
port  without  leave,  in  breach  of  an  embargo,  in  consequence  of 
which  the  owners  afterwards  sustained  a  loss,  in  respect  of  sea- 
men's wages  and  provisions,  by  the  detention  of  the  ship,  was 
barratry.  The  only  question  made  by  the  Court  was,  whether  a 
loss  of  this  kind  were  recoverable  on  a  policy  upon  the  body  of 
the  ship.  And  although  it  was  urged  in  argument  for  the  de- 
fendant, that  what  was  done  by  the  master  had  been  intended  for 
the  beneBt  of  the  owners,  the  Court  did  not  advert  to  it  as  a  point 
at  all  material  to  the  decision  of  the  question.  In  Moss  v. 
Byrom,  6  T.  R  379  (3  R  R  208),  where  a  master,  under  letters 
of  marque  defective  in  point  of  validity  for  want  of  a  certificate, 
and  which  had  been  put  on  board  by  the  owners  with  a  view  to 
encourage  seamen  to  enter,  and  without  any  intention  of  their 
being  used  for  the  purpose  of  cruising,  had  cruised  for  and  taken 
a  prize,  and  had  afterwards  libelled  such  prize  for  condemnation 
in  the  name  of  himself  and  his  owners,  in  a  port  in  the  West 
Indies,  and  during  his  stay  there  on  that  occasion  wa^  lost :  this 
was  holden  by  Lord  Kenyon  and  the  rest  of  the  Court  to  be  bar- 
ratry. After  these  various  decisions  of  courts  of  law,  we  are  cer- 
tainly warranted  in  pronouncing  that  a  fraudulent  breach  of  duty 

by  the   master  in  respect  to   his   owners;  or,  in   other 
[*  139]  words,  a  breach  of  duty  in  respect  to  his  owners,  with  *  a 

criminal  intent,  or  ex  maleficio,  is  barratry.  And  with  re- 
spect to  the  owner  of  the  ship  or  goods,  whose  interest  is  to  be 
protected  by  the  policy,  it  can  make  no  difference  in  the  reason 
of  the  thing,  whether  the  prejudice  he  suffers  be  owing  to  an  act  of 
the  master,  induced  by  motives  of  advantage  to  himself,  malice  to 
the  owner,  or  a  disregard  to  those  laws  which  it  was  the  master's 
duty  to  obey,  and  which  (or  it  would  not  be  barratry)  his  owners 
relied  upon  liis  observing.  It  has  been  strongly  contended  on  the 
part  of  the  defendant  that  if  the  conduct  of  the  master,  although 
criminal  in  respect  of  the  state,  were  in  his  opinion  likely  to  ad- 
vance his  owner's  interest,  and  intended  by  him  to  do  so,  it  will 
not  be  barratry.  But  to  this  we  cannot  assent.  For  it  is  not  for 
him  to  judge  in  cases  not  intrusted  to  his  discretion,  or  to  suppose 
that  he  is  not  breaking  the  trust  reposed  in  him,  but  acting  meri- 
toriously, when  he  endeavours  to  advance  the  interest  of  his  owners 
by  means  which  the  law  forbids,  and  which  his  owners  also  must 
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be  taken  to  have  forbidden,  not  only  from  what  ought  to  be,  and 
therefore  must  be  presumed  to  have  been,  their  own  sense  of  pub- 
lic duty,  but  also  from  a  consideration  of  the  risk  and  loss  likely 
to  follow  from  the  use  of  such  means.  In  laying  down  this  doc- 
trine we  feel  ourselves  supported  by  the  several  eminent  author- 
ities already  referred  to.  And  in  giving  this  opinion  we  do  not 
feel  any  apprehension  that  simple  deviations  will  be  turned  into 
l>arratry,  to  the  prejudice  of  the  undei-writers ;  for  unless  they  be 
accompanied  with  fraud  or  crime,  no  case  of  deviation  will  fall 
within  the  true  definition  of  barratry,  as  above  laid  down. 

*  Another  argument  was  used,  which  hardly  appears  to  [*  140] 

*^^ve  been  used  seriously;  namely,  that  the  captain  in 

^s  case  united  in  himself  the  two  characters  of  supercargo  and 

Ptain  ;  and  that  as  captain  he  must  be  considered  as  obeying  the 

^^^ctions  of  his  owners,  giving  to  himself,  the  captain,  by  himself 

10  /ji^&'  character  of  supercargo.     It  is  sufficient  to  state  such  an 

arg-^iraaent,  to  show  that  it  can  have  no  weight.     The  directions  of 

the    o-wners  as  to  the  conduct  of  the  voyage,  and  as  to  places  where 

thft    tixr»de  was  to  be  carried  on,  are  to  be  looked  for  in  their  instruc- 

.  ^*^^  ^  which,  coupled  with  their  duty  to  their  country,  must,  dur- 

S   ^"v^ery  moment  of  the  voyage,  be  considered  as  either  expressly 

^^^t^pliedly  directing  the  captain  to  conduct  the  ship  to  those 

\  ^e^3  Quly  ^here  trade  might  be  carried  on  without  violating  the 

,^^    of  their  country.     For  these  reasons  we  are  of  opinion,  that 

^  ^ule  Tim,  which  has  been  obtained  in  this  case,  must  be  dis- 

"^^^i^ged. 

ENGLISH  NOTES. 

The  converse  principle,  that  negligence  of  the  master  and  mariners, 
even  although  the  particular  act  is  by  statute  deemed  to  be  ''wilful 
default,"  is  not  barratry,  is  shown  by  the  case  of  GriU  v.  General  Iron 
Screw  Colliery  Co.  (1868),  4  E.  C.  680.      . 

It  does  not  appear,  notwithstanding  a  statement  in  an  early  edition 
/A^raould  on  Insurance  (1st  ed.  vol.  ii.  p.  838),  that  loss  by  barratry 
y'Tscks  any  exception  to  the  general  rule  of  causa  proxima  non  remota 
f^^ctatur.     See  per  Lord  Blackburn  in  Cory  v.  Burr  (H.  L.  1883), 
i^  A.pp.  Cas.  393,  52  L.  J.  Q.  B.  657,  660,  49  L.  T.  78,  31  W.  R.  894. 
1^  *te  principal  case  it  does  not  appear  to  have  been  suggested  that  the 
^^Tcoxigful  act  of  the  master  was  not  the  proximate  cause  of  the  confisca- 
tion of  the  goods.     In  Cory  v.  Burr,  supra,  the  insurance  was  against 
yy^teralia)  barratry,  but  there  was  awarrantry  '*  free  from  capture  and 
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seizure  and  the  oonsequences  of  any  attempt  thereat."  The  ship  was 
seized  by  the  Spanish  revenue  authorities  for  smuggling,  which  was, 
in  effect,  admitted  to  be  the  barratrous  act  of  the  master.  The  loss  was 
held  to  be  within  the  exception,  although,  if  there  had  been  no  excep- 
tion, it  might  (and  according  to  Lord  Blackburn  clearly  would)  have 
been  treated  as  a  loss  by  barratry.  In  Heyman  v.  Parish  (1809),  2  Camp. 
149,  11  R.  K.  688,  it  was  held  that  a  loss  might  be  recovered  as  a  loss 
by  "  perils  of  the  sea, "  although  the  shipwreck  which  caused  the  loss  was 
itself  caused  by  the  conduct  of  those  on  board  amounting  to  barratry. 

Barratry  can  only  be  committed  against  the  owner  of  the  ship,  and 
without  his  consent.  NuU  v.  Bourdieu  (1786),  1  T.  R.  323,  1  R.  R. 
211. 

But  where  the  owner  of  a  ship  by  his  contract  has  placed  the  vessel  for 
a  time  entirely  under  the  control  of  the  freighter,  the  latter  becomes  pro 
hdc  vice  the  owner,  so  that  any  act  of  the  general  owner  done  in  fraud 
of  the  freighter  is  an  act  of  barratry.  Vallejo  v.  Wheeler,  Cowp.  153  ; 
8.  c.  Lofft,  645;  Scares  v.  Thornton  (1817),  7  Taunt.  629,  18  R.  R.  616. 
On  the  other  hand,  where  the  owner  has  delegated  the  dominion  of  the 
ship  to  the  charterer,  and  the  master,  by  the  orders  of  the  charterer,  has 
engaged  in  an  illegal  trade,  that  is  not  barratry  as  against  the  general 
owner;  for  in  such  a  case  the  charterer  is  considered  the  agent  of  the 
general  owner,  and  the  orders  given  by  the  charterer  are  treated  as  if 
given  by  the  general  owner  himself.  Holhs  v.  Hannam  (1811),  3  Camp. 
93,  13  R.  R.  764. 

The  acts  of  a  master  who  is  part-owner  of  the  ship  may  be  barratrous 
against  another  part-owner:  Jones  v.  Nicholson  (1854),  10  Ex.  28,  23 
L.  J.  Ex.  330.  And  those  of  a  master  who  is  mortgagor  of  the  ship  may 
be  barratrous  against  the  mortgagee,  who  for  this  purpose  is  in  the 
position  of  a  co-owner.  Small  v.  United  Kingdom  Marine  Mutual 
Association  (C.  A.  1897),  2  Q.  B.  311,  66  L.  J.  Q.  B.  736. 

AMERICAN  NOTES. 

The  principal  case  is  cited  in  1  Parsons  on  Marine  Insurance,  p.  667 ; 
2  Beach  on  Insurance,  sect.  967. 

"  But  if  the  master,  knowing  the  inevitable  danger  of  capture  if  he  proceed 
on  his  voyage,  should  notwithstanding  continue  it,  and  expose  the  vessel  to 
certain  seizure,  this  will  be  a  loss  not  arising  from  perils  insured  against,  but 
from  a  criminal  breach  of  the  duty  he  owes  to  his  owners,  which  is  barratry." 
Richardson  v.  Marine  Ins,  Co.j  6  Massachusetts,  117 ;  4  Am.  Dec.  92,  citing 
the  principal  case. 

"  It  is  essential  to  the  offence  of  barratry  that  the  act  complained  of  should 
be  either  criminal  or  fraudulent  on  the  part  of  the  master."  Wiggin  v.  Amory, 
14  Massachusetts,  5 ;  7  Am.  Dec.  175,  citing  the  principal  case,  and  observing ; 
«"  The  only  point  which  seemed  to  be  unsettled  before  that  case  was  whether 
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an  act  of  the  master,  although  criminal,  was  barratry,  unless  he  intended  by  it 
to  injure  or  defraud  his  owners.  It  seems  extraordinary  that  such  a  doubt 
should  have  existed ;  and  yet  we  find  it  contended  at  so  late  a  period,  that  an 
illicit  trading  with  the  enemy  was  not  barratry ;  because  the  master  had  in 
view  the  benefit  of  his  owners,  rather  than  his  own.  To  settle  this  point  oiily, 
was  thought  to  require  an  elaborate  argument  of  the  Lord  Chief  Justice ;  but 
he  is  careful  to  prevent  any  inference  being  drawn  against  the  principle,  be- 
fore so  well  settled,  that  without  fraud  or  crime  there  can  be  no  barratry ; 
and  he  closes  his  argument  with  a  caution  not  to  infer  from  it  that  simple 
deviations  can  be  turned  into  barratry,  to  the  prejudice  of  underwriters ;  for 
he  says  there  is  no  case  in  which  bari'atry  can  exist  without  fraud  or  crime. 

^  We  think,  after  this  view  of  the  various  decisions  in  England,  there  can  be 
no  longer  a  doubt  of  the  state  of  the  law  there  on  this  subject ;  and  there  is 
no  reason  why  the  same  doctrine  should  not  be  admitted  here.  We  have  no 
decisions  which  militate  with  it;  and  there  is  no  reason  why  barratry, 
irhich  is  in  itself  criminal  and  odious,  should  be  imputed  to  conduct  here 
^hich  would  not  have  that  character  in  England. 

*'  There  may  be  violations  of  duty  by  a  master,  which  may  subject  him  to 

f^^-ions  by  his  owners,  and  to  suitable  damages,  without  charging  him  with 

^'^atry  ;  and  it  is  for  barratry  only,  according  to  its  technical  definition  and 

.  ^^i^ing,  that  underwriters  have  stipulated  to  answer.     Inferior  misconduct 

^'^  Affair  between  the  owners  and  the  master,  for  which  the  underwriters 

//^k^^  ^^  policy  do  not  undertake  to  indemnify ;  and  there  is  no  reason  that  they 

tfj*-i.<3.,  since  they  seldom,  if  ever,  have  a  voice  in  the  appointment  of  the 

^^^^'^ijp."    See  also  Zawton  v.  Sun  M,  Ins.  Co.,  2  Gushing  (Mass.),  500  (Shaw, 

olc»-    ^^•}»  citing  the  principal  case;  Atkinson  v.  Gt  West.  Ins.  Co.,  65  New  York, 

t>^^  -  In  the  last  case  the  Court  said,  "  No  act  of  the  master  of  a  vessel  can 

V^  ^^a^med  barratry,  unless  it  proceed  from  a  criminal  or  fraudulent  motive." 

'***^*'   ti»e  principal  case  was  cited  and  its  holding  approved,  especially  in  the 

^^^y    l.earned  opinion  of  Dwioht,  ComV,  who  prefers  the  definition  •*  breach 

^    ^^■ixat,"  given  in  the  principal  case,  to  that  of  "  wilful  misconduct,"  given  in 

***^    ^.  RoycU  Exchange  Ass.  Co.,  2  Barn.  &  Aid.  82.    In  the  Lawton  case, 

'*'*<^>  Shaw,  Ch.  J.,  observed:  "It  has  been  held  not  to  be  necessary  that 

^^^  should  be  fraud  in  the  sense  of  an  intention  on  the  part  of  the  master  to 

^^^*^ote  his  own  benefit  at  the  expense  of  the  owners,  but  any  unlawful  act 

,  ^^own  criminality  or  of  gross  malversation  operating  to  the  prejudice  of 

J^^   ^'Wner  is,  in  legal  contemplation,  barratry."     Citing  the  principal  case. 

.^  ^endrick  v.  Delafield,  2  Caiues  (N.  Y.),  72,  Kent,  J.,  said  :  "  I  do  not  think 

.    ^^^«  essential  to  be  made  to  appear  that  the  fraud  was  committed  for  the 

*^^0.t  of  the  master.    If  the  master  commits  a  fraudulent  act,  in  his  character 

.     *^^^a«ter,  it  is  barratry.    2  Marsh.  444,  452.     It  is  a  criminal  breach  of  duty 

tliQ  relation  in  which  he  stands  to  the  owner  of  the  ship.     The  person  to  be 

^*iefi.|jej  by  the  barratry  need  not  be  made  afllrmatively  to  appear.    It  ia 

^^*^cient  that  the  act  was  done  with  a  fraudulent  intent,  and  done  by  the 

^^^in,  in  his  character  of  captain,  and  in  breach  of  his  duty  and  relation  as 

^ptain.    The  law  will  intend  that  it  was  done  to  the  injury  of  the  owner, 

^ti\  the  contrary  appears." 
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The  principal  case  was  cited  and  approved  in  Wilcocks  ▼.  Union  Ins.  Co,, 
2  Binney  (Penn.),  580;  4  Am.  Dec.  480,  the  Court  observing,  "It  is  of  no 
consequence  whether  the  captain  has  an  interest  of  his  own  or  not."  In 
CrousiUat  v.  Ball,  4  DaUas  (Penn.),  294,  a.  d.  1803;  2  Am.  Dec.  375,  it  was 
said,  "  If  the  act  is  done  solely  to  benefit  £he  owner,  it  does  not  constitute 
barratry ; "  and  this  is  the  holding  of  Hood's  Exrs.  v.  Nesbitt,  2  Dallas,  140 
(a.  d.  1792) ;  1  Am.  Dec.  276,  the  Court  saying,  "  It  is  impossible  to  impute 
fraud  to  such  disinterested  conduct." 

The  principal  case  is  also  cited,  approved,  and  applied  analogically  in 
Brown  v.  Union  Ins.  Co.,  4  Day  (Connecticut),  179 ;  4  Am.  Dec.  204 ;  and  in 
Dedener  v.  Delatoare  Ins.  Co.,  2  Washington  (U.  S.  Circ.  Ct.),  66,  it  is  said, 
«'It  is  not  essential  to  constitute  the  act  of  barratry  that  it  should  be  to  the 
interest  of  the  master." 

Barratry  may  be  committed  by  the  master  in  respect  to  cargo,  although 
one  person  owns  both  ship  and  cargo  and  the  master  is  supercargo.  Cook  v. 
Com.  Itis.  Co.,  11  Johnson  (N.  Y.),  40,  the  Court  citing  the  principal  case. 
But  barratry  cannot  be  commited  by  a  master  who  is  part  owner  of  the  vessel. 
Wilson  V.  Gen.  M.  Ins.  Co.,  12  Cushing  (Mass.),  360;  59  Am.  Dec.  188,  citing 
the  principal  case  :  "  We  are  not  aware  of  any  decided  case  directly  in  point." 
Contra:  Meyer  v.  Gt.  West.  Ins.  Co.,  104  California,  381 ;  Voisin  v.  Com.  M. 
Ins.  Co.,  62  Hun  (N.  Y.),  4;  Phanix  Ins.  Co.  v.  Moog,  78  Alabama,  284. 
See  notes,  59  Am.  Dec.  191.  But  it  is  immaterial  that  the  assured  owned  the 
vessel  and  appointed  the  master  and  mariners.  Parkhurst  v.  Gloucester  M.  F, 
Ins.  Co.,  100  Mass.  301;  1  Am.  Rep.  105. 

^  Generally,  however,  if  an  act  is  done  for  the  benefit  of  the  owners,  al- 
though through  a  mistaken  idea  on  the  master's  part,  it  is  not  baiTatry.** 
Dederer  v.  Delaware  Ins.  Co.,  2  Washington  (U.  S.  Circ.  Ct),  61. 

Consumption  of  cargo  by  crew  or  passengers  is  not  barratry.  Dukr,  J., 
in  Moses  v.  Sun  M.  Ins.  Co.,  1  Duer  (N.  Y.  Super.  Ct),  169,  citing  the  princi- 
pal case. 

Loss  through  mere  error  or  defect  of  judgment  or  through  negligence  is 
not  barratry.     Wolff  y.  Merck.  Ins.  Co.,  31  New  Brunswick,  577. 


No.  80.  — KOSTEE  v.   EEED. 
(K.  B.  1826.) 

RULE. 

Where  it  is  proved  that  a  ship  sailed  on  the  voyage 
insured,  and  never  arrived  at  the  port  of  destination;  that  is 
primct  facie  evidence  of  her  having  foundered,  and  of  a  loss 
by  perils  of  the  sea :  and  a  rumour  that  some  of  the  crew 
survived  does  not  throw  the  burden  upon  the  assured  to 
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cal  1    -them  or  show  that  endeavours  had  been  made  to  procure 
th^ix"  attendance. 

Kofter  y.  Bead. 

6  Bazn.  A  Crees.  19-23  (30  R.  R.  339). 

^•**^«»-c»nce.  —  Goods.  —  Primd  facie  Evidence  of  Loss.  —  Ship  never  arrived.  — 
Bumoured  to  have  foundered  and  some  of  the  Crew  saved. 

^^^^>iere,  in  assumpsit  on  a  policy  of  insurance  on  goods  by  a  certain    [19 J 

®°^t>.     it  was  proved  that  she  sailed  on  the  voyage  insured  with  the  gtK)d8 

^  ^<=>**.rd,  and  never  arrived  at  her  port,  of  destination,  and  that  a  few  days  after 

^'^  -  ^^fcparture  a  report  was  beard  at  the  place  whence  she  sailed,  that  the  ship 

.  *V^nndered  at  sea,  but  that  the  crew  were  saved :    Held,  that  this  was  suffi- 

^^^^    .^mmd  facie  evidence  of  a  loss  by  perils  of  the  sea,  and  that  the  plaintiff 

^^^    ^^CDt  bound  to  call  any  of  the  crew,  or  to  show  that  he  was  unable  to  procure 

**    *^ttendanc€. 

^  J^^^^siimpsit  on  a  policy  of  assurance  on  goods  sent  by  La  Vergine 
j.^  ^  *^*^  SolJtudiney  on  a  voyage  from  Leghorn  to  Lisbon.  The  decla- 
Q -5.  ^^^xi  averred  that  the  policy  was  efifected  by  the  plaintiff  as  agent 
^^  '-■^-^on  Taurel,  that  on  the  9th  of  April,  1821,  the  goods  insured 
,^^  •  ^*"^  shipped  at  Leghorn,  and  that  the  vessel  sailed  on  that  day 
^^  ^^  the  goods  on  board  from  Leghorn  on  the  voyage  insured,  and 
J  ^  Xost  by  perils  of  the  sea.  There  was  another  count  alleging  a 
^  ^  by  barratry.  Plea,  the  general  issue.  At  the  trial  before 
^^^c:::fcTT,  Ch.  J.,  at  the  London  sittings  after  last  Trinity  Term,  it 


£^^^^     X^roved  that  the  vessel,  with  the  goods  insured  on  board,  sailed 

j^        ^^^U.     Leghorn  in  April,  1821,  on  the  voyage  insured,  and  that  she 

g^^^     ^^7  arrived  at  Lisbon ;  and  a  witness  called  by  the  plaintiff 

jj^        ^^*^^  that  three  or  four  days  after  the  vessel  sailed  from  Leghorn 

g^^        •^'^ard  that  she  had  foundered  at  sea,  but  that  the  crew  were 

^         ^^i.     For  the  defendant  it  was  objected,  that  the  mere  fact  of 

^      ^^^nival  did  not  prove  a  loss  by  perils  of  the  sea  or  by  barratry, 

^  ^     'ti-hat  if  the  evidence  last  stated  were  resorted  to,  it  was  incum- 

Y       ^     on  the  plaintiff  to  call  some  of  the  crew,  or  to  show  that  he 

^  ^"^      ineffectually  endeavoured  to  procure  their  attendance.     The 

-J^^>^  Chief  JasTiCE  overruled  the  objection,  and  summed  up  the 

r^^^l^  of  the  evidence  to  the  jury,  who  found  a  verdict  for  the 

^^^ii^tiff ;  and  now 

^^xnewall  moved  for  a  rule  nisi  for  a  new  trial.     There 
^^^     not  in  this  case  any  evidence  of  a  loss  by  *  perils  [*  20] 
^^^  t\ie  sea  or  by  barratry.    As  soon  as  it  appeared  that  the 


360  INSURANCE. 


Ho.  •a--XMter  T.  Bead,  6  Bam.  &  Gnm.  SO,  tl. 


crew  survived  the  loss  of  the  ship,  it  was  iBCumbent  on  the  plaiu- 
tiff  to  call  them.  [Bayley,  J.  —  The  evidence  that  the  crew  sur- 
vived was  merely  hearsay  evideoce,  and  may  be  laid  out  of  the 
case.]  Then  there  was  nothing  to  prove  the  loss,  except  the  fact 
of  non-arrival  at  Lisbon.  It  may  be  conceded  that  non-arrival 
after  so  long  a  period  had  elapsed  proved  a  loss  of  some  sort,  but 
it  did  not  prove  a  loss  by  the  perils  mentioned  in  the  declaration. 
In  every  case  to  be  found  in  the  books  where  non-arrival  has  been 
relied  on  to  prove  a  loss  by  perils  of  the  sea,  the  plaintiff  went  one 
step  further,  and  proved  that  the  ship  had  never  been  heard  of 
after  a  certain  period,  and  then  it  was  held  that,  inasmuch  as  if  the 
crew  had  survived  they  would  probably  have  given  some  tidings  of 
the  vessel,  it  was  to  be  presumed  that  the  vessel  and  all  on  board 
perished  at  sea.  Green  v.  Brown,  2  Str.  1199,  Newby  v.  Ilead^ 
Park  Ins.  106,  Twemlow  v.  Oavrin,  2  Camp.  85  (11  R  R  670),  Houst- 
man  v.  Thornton,  Holt,  N.  P.  242  (17  R  R  632),  all  proceeded 
upon  this  ground ;  in  each  of  them  it  was  proved  that  the  vessel 
had  never  been  heard  of ;  and  the  Ordonnance  de  la  Marine,  Liv. 
3,  T.  6,  des  Assurances,  art.  58,  is  to  the  same  effect :  **  Si  I'assur^ 
ne  re^oit  aucune  nouvelle  de  son  navire,  il  pourra,  aprds  Tan 
expir^,  (i  compter  du  jour  du  depart  pour  les  voyages  ordinaires,) 
et  aprfes  deux  ans  (pour  ceux  de  long  cours),  faire  son  d^laissement 
aux  assureurs,  et  leur  demander  paiement,  sans  qu'il  soit  besoin 
d'aucune  attestation  de  la  perte."  Valin,  in  his  commentary  on 
this  article,  after  observing  that  the  same  rule  is  laid  down  in 
Guidon  and  other  books,  observes,  that  the  assured  cannot  abandon 

if  the  assurers  or  any  third  persons  have  within  the  speci- 
[*  21]  fied  *  time  received  intelligence  of  the  vessel.     See  Valin's 

Commentary,  Rochelle  edit,  1766,  voL  ii.  p.  141.  But,  sec- 
ondly, the  evidence  of  the  witness,  who  said  he  heard  of  the  loss, 
and  that  the  crew  survived,  must  be  taken  into  consideration.  The 
plaintiff  tendered  it,  and  it  was  not  objected  to ;  the  defendant, 
therefore,  is  entitled  to  the  benefit  of  it  now,  especially  as  the 
Lord  Chief  Justice  left  it  to  the  consideration  of  the  jury.  It 
must  be  taken  then  that  the  crew  survived  the  loss  of  the  vessel, 
and,  that  fact  having  been  established,  the  plaintiff  was  bound  to 
call  some  of  them,  or  to  account  for  their  absence,  he  did  not  other- 
wise give  the  best  evidence  that  the  nature  of  the  case  admitted, 
and  the  evidence  which  he  had  before  given  ought  not,  under  such 
circumstances,  to  have  been  left  to  the  jury.     Williams  v.  East 
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India  Company,  8  East,  192  (6  R  R  589).  In  Bull.  N.  P.  293,  it 
is  stated  as  the  first  general  rule  of  evidence,  that  the  party 
must  give  the  best  evidence  that  the  nature  of  the  thing  is 
capable  of.^ 

Abbott,  Ch.  J.  —  The  only  question  is,  whether  in  this  case  there 
was  sufficient  to  be  left  to  the  jury  as  evidence  of  a  loss  by  perils 
of  the  sea  or  by  barratry  ?  The  defendants  now  contend  that  the 
plaintiff  should  have  proved  that  which  it  was  impossible  for  him 
to  do,  viz.  that  the  ship  had  never  been  heard  of,  for  she  had 
been  heard  of,  and  the  account  received  was  that  she  foundered  at 
sea.  The  evidence  given  at  the  trial  was,  that  the  vessel,  with 
the  goods  insured  on  board,  sailed  from  Leghorn  in  April 
1821,  for  Lisbon,  *  that  she  never  arrived  at  that  place,  [*22] 
and  that  a  few  days  after  her  departure  from  Leghorn  the 
witness  heard  that  she  had  foundered  at  sea,  but  that  the  crew 
were  saved.  Taking  the  whole  of  that  account  together,  it  proved 
a-  loss  by  perils  of  the  sea,  but  we  are  asked  to  take  half  of  it  only, 
viz.  that  the  crew  survived;  and  to  exclude  from  our  consideration 
that  which  related  to  the  loss  of  the  ship.  I  think  we  should  not 
be  justified  in  so  doing,  and  that  it  is  impossible  for  us  to  say  that 
at  this  distance  of  time  it  was  incumbent  on  the  plaintiff  to  send 
all  over  Europe  in  search  of  the  craw  of  this  vessel,  whom  we 
must  suppose  to  have  been  foreigners,  the  ship  being  foreign,  and 
trading  between  foreign  ports.  For  these  reasons,  it  appears  to 
me  that  there  was  sufficient  evidence  to  be  left  to  the  jury,  and 
that  the  verdict  ought  not  to  be  disturbed. 

Bayley,  J.  ^- 1  am  of  the  same  opinion.  When  it  is  said  that  a 
ship  has  not  been  heard  of,  I  take  that  to  mean  that  no  intelli- 
gence has  been  received  from  persons  capable  of  giving  an  authen* 
tic  account ;  and  not  that  mere  rumours  have  never  been  heard. 
In  that  sense  the  vessel  in  question  had  never  been  heard  of.  But 
although  such  evidence  has  frequently  been  given,  it  cannot  in  all 
cases  be  essential.  In  the  present  case  the  plaintiff  was  owner  of 
the  goods,  not  of  the  vessel,  and  the  underwriters  might  have  just 
as  good  means  of  inquiring  about  the  crew  as  the  plaintiff  had. 

1  See  the  obeervatiooB  upon  this  rnle  In  Bac.  Abr.  Evidence  (I),  that  **  the  law 

in  1  Stark,  on  £y.  389,  and  particularly  requires  the  highest  proof  the  nature  of 

upon  the  case  of  Williams  v.  E.  J.  Com-  the  thing  is  capable  of,"  appears  to  be 

pantf,   which   seeniB  to    have  occasioned  more  appropriate,  and  less  liable  to  niis- 

Boine  apprehension  as  to  the  nature  and  construction  than  best  evidence, 
extent  of  the  role.    The  expression  used 
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Why  then  is  it  not  as  reasonable  to  call  upon  them  to  prove 
aflBrmatively  that  intelligence  of  the  ship  had  been  received,  as 
upon  the  plaintiff  to  prove  the  negative  ?  In  the  absence  of  any 
such  evidence,  I  think  it  was  fair  to  presume  that  the  ship  perished 

at  sea. 
[*  23]       *  HoLKOYD,  J.  —  I  think  there  was  sufficient  privid  facie 

evidence  of  a  loss  by  perils  of  the  sea,  and  it  was  just  as 
reasonable  to  expect  the  defendants  to  give  evidence  to  rebut  that, 
as  to  call  upon  the  plaintiff  for  evidence  in  confirmation. 

LiTTLEDALE,  J.,  concurred.  Bule  re/used. 

ENGLISH  NOTES. 

Twemlow  v.  Ostein  (1809),  2  Camp.  85,  11  R.  R.  670,  cited  in  the 
argument  of  the  principal  case,  was  the  case  of  an  outward-bound  ship, 
which  sailed  from  Liverpool  on  the  14th  April,  1807.  At  the  trial  on 
Ist  March,  1809,  a  clerk  in  the  plaintiff's  shipping-office  swore  that 
the  ship  had  not  been  heard  of.  Sir  James  Mansfield,  Ch.  J.,  held 
this  was  evidence  to  go  to  a  jury  of  the  loss  of  the  vessel  before  reaching 
her  port  of  destination. 

There  must  be  some  evidence  that  the  ship  sailed  on  the  voyage  in- 
sured. It  is  enough  for  this  purpose  to  show  the  destination  by  charter- 
party,  or  by  any  document  from  which  the  inference  may  be  drawn  that 
the  captain  was  furnished  with  papers  for  that  voyage  according  to  the 
practice  of  the  custom-house.  Cohen  v.  Hinckley  (1809),  2  Camp.  61, 
11  R.  R.  660. 

AMERICAN  NOTES. 

This  case  is  cited  in  1  Parsons  on  Marine  Insurance,  p.  545,  and  its  doctrine 
is  there  approved,  and  is  sustained  by  Brown  v.  Neilson^  1  Caines  (N.  Y.), 
525;  Gordon  v.  BownCy  2  Johnson  (N.  Y.),  150  (Kent,  Ch.  J.);  Ruan  v. 
Gardner^  1  Washington  (U.  S.  Circ.  Ct.),  145  (taken  by  privateer  and  not 
heard  of  for  three  years)  ;  Paddock  v.  Franklin  Ins,  Co.,  11  Pickering  (Mass.), 
227.  In  the  last  case,  Shaw,  Ch.  J.,  said:  "Where  a  vessel  has  sailed, 
apparently  in  a  seaworthy  condition,  and  never  been  heard  from,  as  such  an 
event  is  of  rare  occurrence,  and  the  extraordinary  perils  and  dangers  to  which 
she  is  exposed  are  very  great,  the  law,  in  the  absence  of  other  proof,  will  pre- 
sume that  the  loss  was  occasioned  by  some  of  those  perils."  But  otherwise 
(he  continues)  if  the  officers  and  crew  are  saved  and  give  a  different  account. 
In  Merritt  v.  Thompson,  1  Hilton  (N.  Y.  Com.  PL),  550,  a  vessel  sailing  on  a 
voyage,  ordinarily  taking  four  months,  was  not  heard  of,  nor  was  her  crew, 
in  seventeen,  and  it  was  held  that  it  must  be  presumed  that  she  was  lost. 
The  same  principle  in  Oppenheim  v.  Wolf,  3  Sandford  Chancery  (N.  Y.),  571, 
the  case  of  the  first  Transatlantic  steamship.  President ;  and  so  in  White  v. 
Mann,  26  Maine,  363 ;  Gerry  v.  Post,  13  Howard  Practice  Rep.  (N.  Y.)  118. 
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Section  IX.  —  Abando7iment  and  Total  Loss. 
See  "Abandonment,"  1  E.  C.  1-155. 

Section  X.  —  General  Average  Loss. 

No.  81.  — TAYLOR  v,  CURTIS. 
(0.  p.  1816.) 

No.  82.  — THE  BONA.  ENGLISH  AND  AMERICAN  SHIP- 
PING COMPANY  V.  INDEMNITY  MUTUAL  MARINE 
INSURANCE  COMPANY. 

(C.   A.  ADM.   1895.) 
RULE. 

Losses  incurred  by  reason  of  the  master  having  done 
what  was  his  plain  duty  as  part  of  the  adventure  are  not, 
by  English  law,  accounted  as  general  average. 

But  where,  under  stress  of  extraordinary  and  unforeseen 
circumstances,  a  sacrifice  of  some  part  of  the  adventure  is 
deliberately  made  for  the  benefit  of  the  rest,  the  loss  so 
incurred  is  a  general  average  loss. 

Taylor  and  others  v.  CnrtiB. 

6  Taunton,  608-625  (16  K.  R.  686). 

Insurance. —  General  Average.  —  Besistance  to  Capture  hy  Privateer. 

The  expenditure  of  auimunitiony  in  resisting  capture  by  a  privateer,   [608] 
the  damage  done  to  the  ship  in  the  combat,  and  the  expense  of  curing 
the  wounded  sailors,  are  uot  the  subject  of  general  average  by  the  law  of 
England. 

The  pldntiffs  declared  that  they  were  owners  of  tlie  ship 
Hibemia,  which  was  proceeding  upon  a  voyage  from  this  kingdom 
to  the  island  of  St.  Thomas  with  a  cargo  of  merchandise  upon 
freight,  and  that  upon  the  voyage  she  was  attacked  by  enemies,  viz. 
by  persons  acting  under  the  authority  of  the  government  of  the 
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United  States  of  North  America,  who  endeavoured  to  make  prize 
of  the  ship  and  cargo,  which  the  master  and  crew  resisted,  and 
thereby,  and  in  the  proper  and  necessary  defence  of  the  ship  and 
cargo  by  the  master  and  crew  against  those  enemies,  and  in  endeav- 
ouring to  preserve  the  same  from  capture,  the  ship  and  her  fur- 
niture were  greatly  damaged,  and  the  plaintiffs  necessarily  and 
properly  expended  a  large  sum  in  repairing  the  damage :  that  the 
ship  and  cargo  were  by  such  resistance  and  defence  preserved  from 
capture,  and  afterwards  completed  her  voyage :  that  when  the  ship 
was  so  attacked,  and  the  damage  and  expense  so  occasioned  and 
during  the  voyage,  the  defendant  was  the  owner  of  a  part  of  the 
goods  on  board  of  value,  and  was  benefited  in  respect  thereof  by 
the  resistance  against  the  attack,  and  the  defence  of  the  ship  and 
cargo,  from  which  the  damage  and  expense  accrued,  by  reason 
whereof  the  defendant,  as  the  owner  of  such  part  of  the  goods,  be- 
came liable  to  contribute  to  that  damage  and  expense  in  a  general 
average ;  and  in  consideration  thereof  promised  to  pay  so  much  as 
he,  as  such  owner,  was  liable  to  contribute.  The  second  count 
stated  more  generally,  that  in  endeavouring  to  preserve  the  ship 
and  cargo  from  capture,  the  ship  and  furniture  were  greatly  dam- 
aged, and  great  loss  and  expense  were  necessarily  and  prop- 
[*  609]  erly  incurred.  The  3d  count  stated,  *  that  on  the  voyage, 
a  part  of  the  ship's  furniture,  of  value,  was  utterly  lost,  and 
other  part  sustained  damage,  which  loss  and  damage  were  occa- 
sioned by  acts  of  the  master  and  crew  of  the  ship,  properly  and 
necessarily  done  by  them  in  order  to  preserve  the  ship  and  cargo 
from  .capture  by  enemies,  and  being  thereby  wholly  lost  to  the 
owners  thereof,  the  ship  and  cargo  were,  by  the  means  so  used  for 
the  general  preservation,  preserved  from  capture,  and  afterwards 
completed  the  voyage :  that  he  was  during  the  time  that  cargo  was 
on  board,  and  of  the  loss  and  damage,  the  owner  of  a  part  of  the 
cargo,  of  value ;  that  he  was  benefited  in  respect  thereof  by  those 
acts  of  the  master  and  crew ;  and  by  reason  thereof  became  liable 
to  contribute  to  that  loss  and  damage  in  a  general  average,  and 
promised  to  pay,  and  they  averred  his  proportion,  and  notice.  The 
4th  count  was  indebitatus  assumpsit,  for  general  average  payable 
upon  and  in  respect  of  merchandises  of  the  defendant,  carried  in 
the  plaintiffs'  ship  the  Eibemia,  from  this  kingdom  to  parts  be- 
yond the  seas.  The  cause  was  tried  at  Guildhall,  at  the  sittings 
after  Michaelmas  Term,  1816,  principally  on  admissions,  and  it 
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appeared  that  the  plaintifGs  were  owners  of  the  Hibernia,  of  6  guns 
and  22  men.  The  defendant  was  proprietor  of  goods  loaded  ou 
board  that  ship  for  a  voyage  from  London  to  St  Thomas ;  in  the 
course  of  which  the  ship  was  attacked  by  an  American  privateer, 
of  22  guns  and  125  men,  then  hostile ;  the  captain  and  crew  re^ 
eisted  the  attack  for  nine  hours,  in  the  course  of  which  the  Ameri- 
can was  thrice  compelled  to  sheer  off,  and  as  often  returned  to  the 
combat,  but  the  ffibemia  ultimately  disabled  and  beat  her  off, 
with  the  loss  of  two  of  the  ffibernia's  men  killed  and  several 
wounded,  proceeded  to  her  port  of  destination,  and  delivered  her 
cargo  in  safety  to  the  consignees.  The  Hihernia  sustained 
considerable  damage  in  the  engagement,  *both  in  her  hull  [*610] 
and  rigging,  which  were  repaired  at  a  considerable  expense 
to  the  owners.  The  owners  also  incurred  a  further  expense  in  pro- 
viding medical  and  surgical  assistance  for  the  wounded  mariners, 
and  expended  in  the  engagement  a  considerable  quantity  of  gun- 
powder  and  shot,  part  of  the  stores  and  outfit  of  the  ship,  and  now 
sued  to  try  the  question  whether  the  defendant  were  liable,  in  re- 
spect of  his  part  of  the  cargo,  to  contribute  to  these  expenses  as 
general  average.  The  jury  found  a  verdict  for  the  defendant,  sub- 
ject to  a  reference  as  to  the  amount,  but  liberty  was  reserved  to 
the  plaintiffs  to  move  to  set  aside  the  verdict,  and  enter  a  verdict 
foT  the  plaintiffs. 

Lens,  Serjt,  in  Hilary  Term  accordingly  moved. 

GiBBS,  Ch.  J.,  inclined  to  grant  a  rule  wm,  because  two  books  of 
high  estimation  in  the  profession,  but  not  at  present  to  be  cited  as 
authority,^  state,  that  damage  sustained  in  defending  the  ship,  and 
the  healing  the  wounds  of  the  sailors  hurt  in  a  combat,  is  general 
average  (Park  on  Insurance,  6th  ed.  vol.  L  p.  173  ;  Marsh,  on  Insur., 
2d  ed.  vol.  ii.  p.  535)  ;  they  cite  no  authority.  Another  treatise 
(Abbott  on  Merchant  Shipping,  4th  ed.  p.  366)  also,  by  an  author  of 
high  character,  observes,  that  there  is  no  authority  for  this  posi- 
tion ;  that  foreign  writers  differ ;  that  if  a  ball  passes  through  a 
bale  of  goods,  the  damage  rests  where  it  falls  ;  and  if  so,  why  is  a 
ball  passing  through  a  ship's  side  to  be  general  average  ? 

Rule  nisi. 

1  Lens,  arguendo.    Books  of  Uving  an-  dted  as  of  eqnta  authority  with  Emeri^n 

thors  are  not  nsnally  to  be  cited,  yet  there  and  Le  Gnidon.    Laudari  mhil  ett  nfii  ab 

are    each  extant  which  in  fntnze    time  laudato  viro, 
(may  that  period  be  long  distant  1)  wiU  be 
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Shepherd,  Solicitor-Greneral,  and  Best  and  Bosanquet, 
[*611]  Serjts.,  showed  cause  against  this  rule.  The  *  plaintiffs 
raised  their  demand  on  three  distinct  subjects  of  damage : 
first,  for  the  damage  done  to  the  hull  and  rigging  of  the  ship ;  sec- 
ond, for  medical  and  surgical  aid  to  the  mariners  wounded  in  the 
Conflict ;  third,  for  ammunition,  part  of  the  ship's  stores,  expended 
in  the  engagement.  They  denied  that  the  plaintiffs  were  entitled  to 
recover  a  contribution  by  the  defendant  to  either  of  these  subjects 
of  loss.  There  was  no  evidence  in  the  case  of  any  special  custom 
of  merchants  to  consider  these  as  general  average,  although  a  wise 
policy  might  frequently  have  induced  individuals  to  contribute  to 
similar  losses.  Nor  was  there  any  positive  ordinance  on  the  sub- 
ject in  the  English  maritime  law.  The  authorities  on  the  point 
were  very  few ;  there  were  only  three  decided  cases  in  the  English 
law  which  bore  on  it  Birkley  v.  Presgrave,  1  East,  220  (6  R  R 
256),  Covington  v.  Boberts,  2  Bos.  &  P.  (N.  R)  378  (9  R  R  669), 
and  Poiver  v.  Whitmore,  4  M.  &  S.  141  (16  R  R  416).  In  the  case 
of  Birkley  v.  Presgrave,  a  cable  and  anchor  was  let  go  in  the  river 
Thames,  and  for  saving  the  ship  it  became  necessary  to  cut  the 
cable.  The  act  of  cutting  the  cable  was  a  voluntary  deliberate  act 
(which  is  the  distinction  taken  by  Emerigon)  for  preserving  the 
residue ;  therefore  the  case  is  not  applicable ;  in  Power  v.  Whit- 
more,  wherein  the  Court,  apparently  on  better  consideration,  com- 
pletely overruled  what  they  had  held  in  Plummer  v.  Wildman,  3 
M.  &  S.  482  (16  R  R  334),  it  was  held  that  where  a  ship,  having 
suffered  in  heavy  gales,  put  into  port  to  repair,  the  wages  and  pro- 
visions of  the  mariners  while  she  was  in  port,  and  the  pilotage,  and 
other  port  charges,  and  the  expenses  of  her  repairs  there,  were  not 
general  average.  In  Covington  v.  Bdberts  a  ship  had  struck  to  a 
privateer,  but  the  latter  could  not  take  possession  ;  the  ship  there- 
fore crowded  sail,  and  in  so  doing  strained  her  masts, 
[*  612]  opened  her  seams,  and  carried  away  *  her  mainmast,  but 
escaped ;  and  it  was  contended  this  was  general  average  be- 
cause the  master  used  such  a  press  of  sail  in  a  gale  of  wind,  as  he 
could  not  have  justified  in  the  ordinary  course  of  navigation.  Yet 
it  was  held  to  be  only  a  common  sea-risk,  although  it  was  volun- 
tary, and  a  matter  of  judgment,  on  his  part,  and  it  was  his  duty  to 
do  so.  So  here :  the  ship  is  attacked  by  a  privateer ;  if  she  can 
resist,  it  is  the  captain's  duty  so  to  do  ;  for  so  doing,  he  must  ex- 
ercise the  means ;  in  that  act  he  expends  his  powder  and  ball,  but 
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it  is  not  like  the  throwing  goods  overboard ;  he  uses  it  for  the  very 
purpose  for  which  he  carries  it  out.  If  in  a  dark  night  he  fires 
signals  of  distress,  there  is  an  expenditure  of  the  ship's  powder  on 
an  extraordinary  occasion  to  relieve  himself  from  impending  dis- 
tress, but  though  it  is  out  of  the  ordinary  course  of  navigation,  he 
only  yields  to  the  necessity  created  by  a  peril  of  the  sea,  of  exert- 
ing himself  to  do  that  duty.  The  crowding  sail  and  losing  a  mast, 
and  the  receiving  the  shot  of  an  enemy,  are  both  consequential  on 
the  exertion  of  escaping  the  impending  evil,  yet  they  are  equally 
voluntary  as  the  expenditure  of  powder  in  the  combat.  The  rule 
as  to  general  average  is,  that,  unless  there  is  a  voluntary  devotion 
of  some  part,  it  does  not  constitute  general  average  ;  if  there  be  that 
devotion,  it  entitles  him  who  is  the  author  of  that  devotion  to  gen- 
eral average,  but  if  the  ship  does  not  go  out  of  the  usual  duties, 
course,  and  practice  of  her  voyage  for  that  purpose,  it  is  not  gen- 
eral average.  If  a  ship  be  attacked  by  an  enemy  in  the  course  of 
her  voyage,  it  is  as  much  a  part  of  the  duty  of  the  captain  and 
crew  to  defend  the  ship,  as  it  is  to  pump  her  if  she  springs  a  leak. 
If  in  pumping,  they  broke  the  pump,  that  damage  would  not  be 
called  general  average.  Nothing  which  does  not  fall  within  the 
ordinary  course  and  duties  of  the  voyage  is  to  be  found 
here.  There  being  then  no  positive  law  on  the  *  subject  in  [*  613] 
England,  how  has  the  subject  been  treated  by  writers  on 
general  law  ?  The  law  merchant,  indeed,  is  the  law  of  the  civil- 
ized world,  and  the  Court  would  defer  to  foreign  writers  on  this 
subject  as  authorities  of  weight ;  but  such  passages  as  were  found 
in  text  writers  relevant  to  the  question,  rather  treated  of  the  posi- 
tive ordinances  of  particular  countries,  than  illustrated  the  general 
law.  And  though  the  latter  might  in  many  instances  re-enact  that 
which  was  a  principle  of  general  law,  they  did  not  necessarily  or 
always  agree  therewith.  But  so  far  as  they  go,  the  current  of  the 
authorities  shows  that  the  general  law  is  in  favour  of  the  defend- 
ant Dig.  lib.  14,  tit.  2,  pi.  1,  De  Lege  Ehodia  de  jacta :  "  Lege 
Ehodift  cavetur,  ut  si  levandse  navis  gratift  jactus  mercium  factus 
est,  omnium  contributione  sarciatur,  quod  pro  omnibus  datum 
est;'*  pointing  at  the  voluntary  character  of  the  sacrifice  made  for 
the  preservation  of  the  whole.  And  again  (ibid.) :  "  Si  conservatis 
mercibus,  deterior  facta  sit  navis,  aut  si  quid  exarmaverit,  nulla 
facienda  est  collatio,  quia  dissimilis  earum  rerum  causa  sit,  quae 
navis  gratift  parentur,  et  earum  pro  quibus   mercedem   aliquis 
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acceperit ,  nam  et  si  faber  incudem  aitt  malleum  fregerit,  non  im- 
putaretur  ei  qui  locaverit  opus,  sed  si  voluntate  vectorum  vel 
propter  aliquem  metum  id  detritnentum  factum  sit,  hoc  ipsum  sar- 
oiri  oportet."  So  Cleiracq  (Us  et  Coustumes  de  la  Mer;  Jugemens 
d'Oleron,  p.  50.  s.  5):  "  La  contribution  doit  estre  des  dommages  faits 
ad  intra,  que  ceux  qui  sont  dans  len  avir^  ont  deliberd,  qu'ils  ont 
faite  et  execute  par  eux  mesmes.  Mais  ce  qui  vient  de  dehors,  ad 
extra,  comme  le  dommage  causd  par  les  vents,  par  la  tempeste,  ou 
le  foudre,  ou  par  les  Pillars,  c'est  tout  avarie  simple,  qui  n'entre 
pas  en  contribution."  Wisbuy,  article  12.  Valin,  indeed,  in  his 
work  on  the  ordinances  of  the  Hans  towns  (torn.  2,  liv.  3, 
[*  614]  tit  7,  Des  Avaries,  art  6),  enumerates  *  among  other 
heads,  average  which  arises  in  defending  the  ship;  and 
gives  the  ordinance  of  the  Hans  towns,  that  the  expense  of  the 
cure  is  general  average :  "  En  combattant  pour  eviter  d'  6tre  pris  par 
I'ennemi,  sans  distinguer  en  ce  cas,  si  le  matelOt  et  blessd  les 
armes  k  la  main,  ou  s'il  n'est  qu'en  faisant  la  manoeuvre.  Mais 
s'il  est  bless^  hors  le  combat  en  faisant  la  service  et  la  manoeuvre 
ordinaire,  les  frais  de  ses  pansemens  &  nourriture  ne  peuvent  passer 
pour  avaries  communes,  attendu  qu'il  n'a  pas  re<}u  sa  blessure  pour 
le  salflt  commune."  Here,  however,  he  is  not  speaking  of  the 
common  law  of  Europe,  but  of  the  ordinances  of  France  and  Ham- 
burgh. So,  in  speaking  of  the  French  ordinances  (p.  165,  art.  6), 
he  says,  that  the  wounds  of  sailors  shall  be  general  average. 
Pothier  also,  in  his  Traits  des  Avaries  (ii.  421),  is  speaking  of 
specific  ordinances,  and  says,  that  where  the  ordinance  is  that  the 
cure  of  a  wounded  sailor  is  general  average,  there  the  cure  of  a 
wounded  passenger  is  also  general  average.  Emerigon  (p.  627,  c.  12, 
Enumeration  des  Avaries  grosses  et  des  avaries  simples,  s.  41,  n.  8) 
says,  "  If  the  captain  throw  goods  overboard,  or  do  any  other  vol- 
untary and  necessary  act,  ah  intra,  which  occasions  a  beneficial 
sacrifice,  such  loss  shall  be  general  average.  Mais  si  pendant 
qu'on  est  engag^  dans  ce  mauvais  pas,  on  souflfre  de  dehors  quelque 
dommage,  soit  par  la  force  de  la  temp^te,  soit  par  le  talonage  sur  le 
roc,  soit  par  la  canon  de  Tennemi,  un  pareil  dommage  est  avarie 
simple,  parce  qu'il  est  purement  fatal,"  t.  e.  irremediable,  it  must 
rest  where  it  falls,  as  a  casual  or  simple  loss ;  and  in  a  former  pas- 
sage, he  says,  that  the  meeting  with  an  enemy  is  a  sea  risk, 
[•615]  in  like  manner  as  a  rock  or  a  storm.  *  Though  Emerigon 
here  seems  to  differ  from  Valin,  yet  they  are  reconcilable. 
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Iq  a  subsequent  sentence  he  quotes  Le  Guidon,  which  puts  in  the 
rank  of  simple  averages  all  loss  sustained  from  bad  weather,  or 
making  water,  being  struck  by  cannon  shot,  or  boarded  by  pirates.^ 
In  the  Hans  towns  and  France  there  are  particular  ordinances. 
In  the  former, "  Si  *  quis  nautarum  contra  pirates  strenud  dimi- 
caverit,  et  in  conflictu  fort^  debilitationem  membrorum  passus  sit, 
is  sanari  et  in  aequalem  contributionem  ex  navi  et  bonis  prsestan- 
dam  venire  debet  £t  si  ad  tantam  debilitatem  pervenerit,  ut  sibi 
de  victu  amplius  providere  nequeat,  tunc  ad  dies  vitae  ille  de  ali- 
mentatione  liberft  prospiciatur,  aut  alia  SBqua  donatio  pro  quali- 
tate  rei  hoc  nomine  ei  offeratur."  By  the  ordinance  of  Louis 
XIV.  (Ordonnance  de  Louis  XIV.,  tit.  7,  Des  Avaries,  art  6),  "  Les 
pansemens  et  nourriture  du  matelot  bless^  en  defendant  le  navire, 
sont  avaries  grosses  ou  communes."  There  being  this  particular 
ordinance  for  wounds  of  seamen,  but  none  for  the  wounds  of  the 
ship,  the  two  learned  writers,  Valin  and  Emerigon,  inquire  whether 
it  extends  to  damage  done  to  the  ship.  Valin,  as  an  inference 
rising  from  the  ordinance  for  the  wounds  of  sailors,  concludes 
(VaUn,  torn.  2,  liv.  5,  art  6,  ad  finem^  p.  167),  first  confessing  all 
writers  are  against  him,  that  it  does :  but  he  draws  another  con- 
clusion contrary  to  the  English  law,  for  he  puts  the  very 
case  of  *  Covington  v.  Roberts,^  and  decides  it  contrary  to  [*  616] 
the  decision  of  this  court;  so  that,  from  the  beginning  to 
the  end,  Valin,  it  appears,  was  proceeding  on  a  ground  contrary  to 
this  Court  Emerigon  holds  the  opposite  opinion,  and  says  that 
he  so  decided  as  a  judge  in  the  French  Court  of  Admiralty. 
But  in  both  writers,  this  is  only  an  inference,  with  respect  to  the 
ship,  drawn  from  the  French  ordinance.  In  the  ordinances  of 
the  Hans  towns,  there  is,  in  like  manner,  a  provision  respecting 
wounded  sailors,  but  none  respecting  wounds  of  the  ship,  and  an- 
other writer  concurs  in  inferring  thence,  that  it  extends  not  to  the 
ship.    Kuricke  (tit  14,  art  3,  p.  73)  on  the  Hanseatic  law,  who 

^  **  Ayarie  qui  concerne  la  marchandioe  *  Kuricke,  Jus  Maritironm  Hanseati- 

ert  empirance,  pourriture,  degftt,  monil-  cum,  Titulus  H,  De  extTaordinarift  remn- 

leue  d'ean,  racoatrage,  yiaitation  &  ap-  neratione  fidelinm  nantarnm,  Articulns 

pretiatioD,  sauvages,  &  antres  semblables  13. 

choses,  si  elles  precedent  par  fortune  de  '  "Sera  demdroe  avarie  commune,  si 

mer,  mauTaiB  tempe,  oa  pour  avoir  le  faisant  force  de  yoiles  pour  se  sauver  de 

nayire  fait  eau,  touch^,  abord^  pour  les  la  prise,  les  mftts  se  rompent,  les  voiles  & 

Pillars,  tir^  a  coups  de  canon,  le  tout  fait  coidages  sont  eroport(^s,"  &c.    Art.  21  du 

ft^tester  &  appreci^."    Guidon  de  la  Mer,  ch.  5,  Du  Guidon.    2  Valin,  Comment. 

I^  Avaries,  chap.  t.  s.  4.  166,  167. 
VOL.  XIV. —24 
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is  cited  by  Emerigon  (torn.  L  p.  628),  says, "  armamenta  tamen  navis 
et  instrumenta  in  conflictu  cum  piratis  depravata  in  havariam  non 
veniunt,  sed  damnum  hoc  a  nauclero  et  exercitoribus  sarciendum 
est,"  for  which  he  cites  a  judgment  in  the  Court  of  Dantzic,  1603, 
24  Sept.,  Plasseriburg  and  others  v.  Damerau  and  others.  The 
cure  of  the  wounds  of  sailors  never  could  be  general  average  by 
the  law  of  England,  because  the  statute  11  &  12  Will.  III.,  c.  7,  s.  11, 
gives  them  retribution  in  another  way,  by  giving  power  to  levy  on 
the  owners  a  sum  not  exceeding  two  per  cent  on  the  value  of  the 
freight,  ship,  and  cargo.  If  it  had  been  average  in  an  ordinary 
way,  there  would  have  been  no  need  of  these  retributions.  So, 
out  of  the  wages  of  merchantmen,  a  deduction  of  sixpence  per 
month  is  made  to  provide  for  hospitals. 

Lens  and  Copley,  Serjts.,  in  support  of  the  rule.  — It  being  habitual 

with  merchants  to  treat  losses  of  this  description  as  general 
[617]  averages,  it  may  fairly  be  inferred  that  the  law  is  such. 

This  case  falls  within  the  principles  which  have  been  laid 
down  on  the  other  side.     The  defence  of  the  ship  was  a  voluntary 
undertaking  to  do  that  on  behalf  of  the  ship  which  should  be  for 
the  benefit  of  the  whole  concern.     To  the  argument,  that  defence 
is  a  duty,  and  so  this  loss  not  a  general  average,  it  may  be  first 
answered,  that  this  is  not  a  question  between  the  mariners  and  the 
owner  of  the  ship,  but  between  the  owners  of  one  sort  of  property 
and  the  owners  of  another.     But  further,  although  it  is  the  duty  of 
the  crew  to  obey  the  master,  no  law  compels  the  master  universally 
to  fight,  but  only  certain  persons,  and  in  certain  specified  C€ises.     It 
is  not  such  a  part  of  the  public  duty  of  the  master  and  mariners, 
that  it  can  be  considered  as  a  matter  of  course  that  they  should 
enter  into  the  defence  of  the  vessel  against  such  an  immense  dis- 
parity of  force ;  it  is  no  part  of  their  contract,  though  they  deserve 
high  commendation  for  defending:  whatever  risk  is  incurred   on 
this  deliberation  of  the  master  and  men,  it  is  a  voluntary  sacrifice 
made  by  persons  who  might  have  abstained  from  it,  if  they  had 
thought  proper ;  it  is  a  sacrifice  made  for  the  good  of  the  whole, 
and  it  proved  productive  of  that  good.    They  did  not  expend  their 
ammunition  for  the  particular  benefit  of  any  part  which   has 
remained  to  themselves  alone.     The  definition  of  a  general  average 
requires  that  it  should  be  a  voluntary  sacrifice ;  but  how  far  is  it 
to  be  voluntary  ?    Not  absolutely  so.     In  cutting  away  a  mast  to 
preserve  the  ship,  you  give  away  that  which  would  be  inevitably 
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lost  with  the  rest,  if  it  were  not  given ;  so  here,  all  would  have  been 
taken,  but  for  this  voluntary  act  of  fighting.  The  ship  falls  in  with 
an  enemy,  the  master  deliberates.  "  If  I  fight,  I  shall  incur  expense 
in  healing  the  wounded  sailors,  I  shall  expend  my  ammunition,  and 
receive  damage  to  my  vessel,  but  I  probably  shall  save 
something;  and  if  I  do  not  fight,  I  assuredly  shall  lose  [618] 
the  whole."  This  then  is  clearly  a  voluntary  and  deliberate 
sacrifice  of  a  part  for  the  sake  of  preserving  the  rest:  it  is,  1st, 
deliberate ;  2ndly,  it  is  the  sacrifice  of  a  part;  3rdly,  the  object  and 
eflfect  of  it  is  to  preserve  the  rest ;  4thly,  it  is  ab  intra,  and  volun- 
tary. All  the  required  qualities  here  concur.  In  Birkley  v.  Pres- 
grave,  Lord  Kenyon,  Ch.  J.,  says,  all  those  articles  which  were  made 
use  of  by  the  master  and  crew  upon  the  particular  emergency,  and 
out  of  the  usual  course,  for  the  benefit  of  the  whole  concern,  and  the 
other  expenses  incurred,  must  be  paid  proportionably  by  the 
defendant  as  general  average :  it  is  not  straining  the  case  to  say 
this  was  an  expenditure  out  of  the  common  course.  Lawrence,  J., 
translates  the  definition  of  Pothier :  he  says,  that  uU  loss  which 
arises  in  consequence  of  extraordinary  sacrifices  made,  or  expenses 
incurred  for  the  preservation  of  the  ship  and  cargo,  come  within 
general  average,  and  must  be  borne  proportionably  by  all  who  are 
interested ;  and  that  natural  justice  requires  this.  Suppose  a  ship, 
for  the  purpose  of  avoiding  an  enemy,  runs  down  another  vessel,  as 
is  sometimes  done,  by  which  the  first  vessel  is  injured,  that  is 
clearly  general  average.  Will  the  Court  then  entertain  the  nice  dis- 
tinction, that  the  one  way  of  fighting  a  vessel  is  general  average, 
the  other  not  ?  The  only  other  cases  in  our  common-law  books  not 
before  cited  are  those  of  Da  Costa  v.  Nevmham,  2  T.  R  407,  wherein 
wages  and  expenses  of  unshipping  a  cargo,  where  the  ship  had  put 
into  port  for  the  general  safety,  are  by  Buller,  J.,  considered  as 
general  average,  and  Plummer  v.  Wildman,  which  is  to  the  same 
effect:  the  charges  of  repairs,  powder  and  shot  expended,  and  the 
cure  of  seamen,  are  in  like  manner  for  the  benefit  of  the  whole 
concern.  The  doctrine  of  Mansfield,  Ch.  J.,  in  Covington 
V.  Boberts,  that  it  was  only  a  common  sea  risk  to  put  up  an  [619] 
unusual  press  of  sail  does  not  operate  against  the  plain tifif; 
that  certainly  was  a  common  sea  risk,  but  this  is  not  such  an  one. 
A  common  sea  risk  is  that  which  does  not  require  the  deliberation 
of  the  party  to  determine  whether  it  shall  be  incurred  or  not.  A 
case  which  goes  to  illustrate  the  general  principle  is  that  of  the 
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CopenkageUy  1  Robins,  294,  where  a  question  arose  concerning  the 
expense  of  transshipping  goods.  Sir  W.  Scott,  J.,  says,  "  General 
average  is  that  loss  to  which  contribution  must  be  made  by  both 
ship  and  cargo ;  the  loss,  or  expense  which  the  loss  creates,  being 
incurred  for  the  common  benefit  of  both,  and  therefore  the  expense 
of  that  transshipment,  or  rather  of  the  unloading,  seemed  to  have 
upon  it  the  character  of  a  general  average."  That  doctrine  is 
applicable  to  the  present  case.  This  is  an  act  done  in  the  hope  of 
saving  the  ship  from  a  loss  which  would  otherwise  be  inevitable. 
This  being  a  voluntary  act,  as  far  as  any  of  the  actors  are  concerned, 
must  be  general  average.  The  stat.  Will.  III.,  for  encouraging  sea- 
men to  defend  the  ship,  applies  not  to  this  case ;  it  does  not  profess 
to  inquire  whether  the  seamen  were  entitled  to  any  other  compensa- 
tion or  not  Neither  does  it  apply  to  wounded  sailors  merely,  but 
it  is  for  giving  a  reward  to  the  master  and  the  crew  generally,  as 
well  as  to  the  wounded.  Nor  is  the  instance  of  seamen  contribut- 
ing to  hospitals  at  all  analogous.  Therefore  the  matter  is  left 
much  at  large,  to  be  considered  on  principle.  It  is  not  true  that 
the  writers  on  general  law  all  draw  a  conclusion  in  favour  of  the 
defendant.  The  passage  in  the  Rhodian  law,  on  which  all  the 
authorities  found  themselves,  is  highly  favourable  to  the  plaintiff, 
where  jactus  mercium  is  put  only  as  the  instance.     In  Dobson  v. 

Wilson,  3  Camp.  486  (14  RR.  817),  Lord  Ellenborough, 
[620]  Ch.  J.,  acknowledges  that  a  jettison  to  lighten  the  ship  is  not 

the  only  foundation  of  general  average,  but  it  must  arise  from 
that,  or  something  analogous.  The  defendant  does  not  contend  that 
it  is  literally  confined  to  a  jactus  mercium.  This  is,  in  the  very 
terms  of  the  Rhodian  law,  pro  omnibus  datum.  The  ammunition 
would  not  have  been  destroyed,  more  than  the  rest;  it  would  all 
have  been  captured  together,  unless  for  this  exertion  against  the 
enemy.  Valin  says,  that  the  damage  sustained  by  the  ship  and 
part  of  the  cargo,  in  fighting  to  avoid  being  taken,  and  the  expense 
of  curing  the  wounded  sailors,  are  the  subject  of  general  average. 
It  is  said  that  Valin  and  other  foreign  jurists  are  of  little  authority 
on  this  point,  but  the  more  the  objection  to  them,  drawn  from  the 
assertion  that  they  are  treating  only  of  the  ordinances  of  particular 
countries,  is  examined,  to  the  less  weight  will  it  be  found  entitled. 
Valin  is  not  a  mere  commentator  on  the  French  ordinances,  his  work 
was  intended  as  a  commentary  on  the  general  law  of  Europe ;  it  is 
known  that  the  ordinance  of  Louis  XIV.  was  a  code  compiled  from 
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the  laws  of  all  Europe,  bj  order  of  that  monarch ;  and  the  plaintiff 
takes  his  stand  farther  back  than  Valin,  and  says  that  ordinance 
itself  is  an  anthoritj.  Yalin  (torn.  2,  liv.  3,  tit  7,  art  6)  does  not 
say  that  the  repairs  of  the  ship  are,  by  parity  of  reasoning  from 
the  instance  of  the  cure  of  the  wounded  sailors,  general  average,  as 
is  supposed  on  the  other  side :  he  puts  several  instances,  and  says, 
that  the  repairs  of  the  ship  are  substantively  one  subject  of  general 
average,  though  Euricke,  Gasa  Begis,  and  Carlo  Targa  are  of  a  dif- 
ferent opinion  as  to  the  repairs  of  the  ship.  Pothier  (torn.  2,  partie 
2,  s.  2,  art  144,  p.  422),  and  a  greater  authority  could  not  be  cited, 
agrees  with  Yalin.  Euricke,  in  his  commentary  on  the  third  article 
of  the  fourteenth  title  of  the  Jus  Maritimum  Hanseaticum, 
dted  above,  expressly  guards  against  the  idea,  that  he  was  [621] 
stating  this  as  the  law  of  the  Hans  towns  only,  and  he  lays 
it  down  as  the  public  and  common  law  of  all  civilized  Europe  (p. 
246).  He  says,  ''Hinc  est,  quod  etsi  corpora  libera  in  estimationem 
et  contributionem  non  veniant,  [De  Jure  Civili,  1. 2,  s.  2,  ad  1.  Bhod. 
de  jact]  nihilominus  communit^r  de  jure  maritime  statuatur,  quod 
si  quis  nautarum  in  pugnft  cum  hostibus  vel  piratis  vulneratus, 
debilitatus,  aut  occisus  fuerit,  tum  id  quod  interest,  sen  damnum  ex 
vulneratione,  debilitatione,  aut  nece,  resultans,  ac  porro  tota  meroes, 
praetensio,  vectibilia,  et  sepultura  defuncti,  in  grossam  Havariam,  et 
communem  contributionem  ex  navi  et  meroibus,  pro  quarum  defen- 
aione  tot  malorum  passus  est,  prsestandam  veniat : "  and  he  cites  for 
it  four  different  codes.  Jus  Marit,  Orol.  art.  28,  Philip  II.  tit  de 
Kaufrag.,  art.  2,  Jus  Danic,  c.  20,  and  Statut.  Hamburg,  part  2,  tit 
14,  art.  42.  Emerigon  says,  it  is  true,  that  the  meeting  an  enemy 
is  a  peril  of  the  sea,  and  the  subject  of  particular  average  only.  A 
loss  occasioned  by  an  hostile  ship  firing  on  the  vessel,  before  she 
had  time  to  surrender,  or  a  shot  fired  after  her  surrender,  would 
certainly  be  a  peril  of  the  sea ;  but  this  is  not  that  case,  this  is  a 
loss  occasioned  by  the  voluntary  act  of  the  master  and  crew,  this  is 
not  fatal ;  there  is  no  inevitable  necessity.  The  passage  Emerigon 
dtes  from  Le  Guidon  does  not  necessarily  suppose  an  engagement : 
it  even  seems  not  to  contemplate  an  engagement :  he  speaks  of  a 
ship  making  water,  boarded  by  robbers,  receiving  a  shot  {tirS  a  coup 
de  ca7uyn\  which  may  be  in  a  pursuit,  or  in  order  to  bring  her  to ; 
it  does  not  appear  that  the  author's  attention  was  drawn  to  this 
case  of  an  engagement,  and  of  wounds  received  by  the  ship  in  her 
defenca    But  Emerigon  (c.  12,  s.  41,  division  16,  p.  636,  tit  in 


374  INSURANCK. 


Ho.  81.  — Taylar  t.  Cnrtiiy  6  Ttuint.  621-628. 


marg.  Matelots  Blesses)  and  the  French  ordinance,  and  the 
[622]  Hans  towns  ordinances,  and  also  Cleiracq,  a  great  authority 

on  this  point,  and  Vinnius,  all  of  whom  he  citefi,  all  concur 
as  to  damage  done  to  the  sailors,  and  only  differ  as  to  the  damage 
done  to  the  vessel     Cleiracq,  in  his  commentary  on  the  judgments 
pronounced  on  the  laws  of  Oleron  (Cleiracq,  Us  et  Coustumes  de 
la  Mer,  art.  6,  pi.  3,  p.  31),  says,  "  Et  si  en  se  defendant,  ou  com- 
batant centre  Tennemy  ou  less  fourbans,  il  est  mutil^,  ou  rendu 
purclus  et  inhabile  a  travailler  le  reste  de  sa  vie,  il  aura  du  pain, 
tant  qu'il  vivra,  aux  depens  du  navire  et  de  la  cargaison,  et  c'est 
avarie  grosse,"  and  he  cites  Hanze  Theut.,  art  35 ;  Charles  Quint, 
art.  27  &  28,  Arg.  legis  secundum  Julianum  et  ibi  Barth.  et  1.  cum 
duobus  ss.  quidam  D.  pro  socio ;  and  the  following  passage  from 
Grotius:  "In  societate  navali  adversus  piratas  utilitas  communis 
est  ipsa  defensio.    Solent  estimari  naves,  et  quae  in  navi  sunt,  atque 
ex  his  summa  confici,  ut  damna  que  eveniunt,  in  quibus  sunt  et 
vulneratorum  impendia,  ferantur  a  domiuis  navium  et  mercium  pro 
parte  quam  habent  in  e&  summl     £t  hsec  quidem,  quae  diximua 
hactenus,  ipsi  juri  naturce  sunt  consentanea."   (Grot  De  Jur.  Bell,  et 
Pacis,  lib.  2,  c.  12,  s.  25.)     Grotius  here  is  speaking  on  the  head  of 
contracts,  and  says  that,  where  no  contract  subsists,  the  question 
ought  to  be  decided  by  natural  justice  and  natural  law.     This  is  a 
strong  confirmation.    This  and  the  laws  of  the  Hans  towns  are  cited, 
because  they  are  a  commentary  on  the  system,  the  opinions  of  legis- 
latures on  the  question.    So,  a  writer  of  our  own  country  says :  "  All 
extraordinary  charges,  proceeding  from  endeavours  to  preserve  the 
ship  and  cargo,  and  the  damages  resulting  from  the  measure  taken 
for  that  purpose,  constitute  and  are  commonly  accounted,  a  general 
or  gross  average,  as  the  ordinance  of  Hamburgh  explains  it  (No. 
981),   of    which    expenses    and   damages   that  ordinance 
[623]   (No.  983)  particularly  enumerates:  1,  all  damage  that  a 
ship  suffers  in  her  apparel  and   cargo,  in   defending    her 
against  an  enemy,  privateer,  or  pirate ;  5,  what  may  be  expended  in 
the  cure  and  extraordinary  attendance  on  either  officers  or  sailors, 
wounded  in  defence  of  the  ship ;  and  also,  what  rewards  may  be 
promised  by  articles  to  the  widows  and  children  of  those  who  may 
unfortunately  lose  their  lives  in  the  engagement;  6,  the  extraordi- 
nary gratuity  which  a  master  may  have  promised  his  men,  to  ani- 
mate them  to  a  stout  defence,  or  salvage  of  the  vessel."     (Magens 
on  Insurances,  voL  L  p.  64,  s.  57.)     Magens  adopts  this  doctrine  as 
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^  ordinance  of  Hamburgh ;  it  is,  therefore,  as  well  the  opinion  of 

^^gens,  as  of  an  eminent  civilized  country.     So  another  author, 

\Tteatise  on  the  Dominion  of  the  Sea,  1724,  p.  93,)  commenting 

^^  the  9th  article  of  the  laws  of  Oleron,  saith,  "  And  in  the  same 

^^nner  it  is  ordained  to  make  an  equal  contribution  for  damages 

^tained  by  rovers  and  pirates ; "  [which  must  necessarily  mean  in 

^^  defence,  as  all  writers  agree  that  goods  captured  by  pirates  are 

I      ^he  subject  of  contribution ;]  "  the  good  design  of  which  law  is, 

^    ^-^cite  every  individual  mariner  and  other  person  in  the  ship  to 

-biB  duty,  to  which  the  consideration  and  apprehension  of  his 

^a    j>iirticular  risk  will  not  a  little  contribute."    The  several  parts 

.     ^-fais  case  must  be  divided,  and  it  is  extraordinary  that  the  legis- 

^^.x*^    of  Hamburgh  made  this  ordinance  contrary  to  the  decision 

*6d     "l^y  Kuricke  respecting  damage  to  the  ship.     Emerigon  him- 

'     "t-iaough  he  denies  that  the  damage  to  the  ship  is  general  aver- 

^ '    <3^  ^3t  has  a  separate  section  in  which  he  calls  matelots  blessSs 

^"*^*^^^-l  average.     Not  a  single  writer  says  that  seamen's  wounds 

-•^^^-^lizit  general  average.     As  for  the  expenditure  of  powder,  it 

J^^^^       literally  within  the  term  jactua :  it  is  thrown  over- 

*^^^  »►     and  it  is  so  disposed  of  for  the  benefit  of  others :  it  is  [6241 

}  -*-  ^  voluntary,  as  the  throwing  over  of  goods  for  lighten- 

^^  ^^fc^  «  ship.  Cut.  adv. 


Ott 


.^^^^*S,  Ch.  J.,  on  this  day,  after  stating  the  pleadings  and  the 

.    ^^^*==^ce,  now  delivered  the  judgment  of  the  Court.     The  question 

*^i^  case  is,  whether  the  articles  on  which  the  plaintififs  seek  to 

"^^T  do  or  do  not  fall  under  the  denomination  of  general  aver- 

I    *   ^-^  it  is  understood  by  merchants  in  this  country.    The  doctrine 

^^^^^ral  average  has  its  origin  in  the  Ehodian  law, "  ut  si  levandse 

^^    gratia  jactus  mercium  factus  est,  omnium  contributione  sarci^ 

^»    cjuod  pro  omnibus  datum  est."    Dififerent  countries  of  Europe 

-^  ^   ^ikiade  dififerent  regulations,  all  professing  to  be  founded  on  the 

^^i^n  law,  and  differing  from  each  other.     The  commentators 

^^^tm  have  also  differed.     We  have  no  such  regulations  in  this 

.     ^^^y,  and  must  therefore  expound  the  law,  as  it  affects  this  ques- 

^»  "^ipon  principle.     The  losses  for  which  the  plaintiffs  seek  to 

^^"^^T  this  contribution,  are  of  three  descriptions:  1st,  the  dam- 

^^  ^vxstained  by  the  hull  and  rigging  of  the  vessel,  and  the  cost  of 

^^  ^"^pairs ;  2ndly,  the  expense  of  the  cure  of  the  wounds  received 

"Y  ^He  crew  in  defending  the  vessel;  3rdly,  the  expenditure  of 
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powder  and  shot  in  the  engagement  Nothing  in  foreign  jurists 
ought  to  govern  our  judgment  on  these  points,  unless  they  have 
been  sanctioned  by  received  principles,  decided  cases,  or  the  general 
usage  of  merchants.  But  we  find  none  of  these  lights  that  might 
guide  us.  We  have  been  so  long  involved  in  war,  that  similar  cir- 
cumstances must  have  been  of  general  occurrence,  and  similar 
claims  would  have  been  made  on  the  one  side,  and  allowed  and 

submitted  to  on  the  other,  if  they  were  founded  in  law :  but 
[625]  this  has  not  been  the  case,  these  losses  must  therefore  be 

taken  not  to  fall  within  the  description  of  general  average. 
If,  however,  it  came  within  the  principle,  it  would  equally  be  due 
to  the  plaintiffs,  though  this  were  the  first  instance  in  which  the 
claim  had  been  preferred.  The  measure  of  resisting  the  privateer 
was  for  the  general  benefit,  but  it  was  a  part  of  the  adventure.  No 
particular  part  of  the  property  was  voluntarily  sacrificed  for  the 
protection  of  the  rest.  The  losses  fell  where  the  fortune  of  war 
cast  them,  and  there,  it  seems  to  me,  they  ought  to  rest  It  there- 
fore follows,  that  these  losses  were  not  of  the  nature  of  general 
average,  and  that  the  plaintiffs  cannot  recover. 

The  rule  there/ore  must  be  discharged. 

The  Bona.    English  and  American  Shipping  Company  v.  Indemnity 
Kutual  Karine  Insurance  Company. 

64  L.  J.  P.  D.  &  A.  62-64  (8.  c.  1895,  P.  125;  71  L.  T.  870;  43  W.  R.  290). 

Insurance.  —  General  Average.  —  Ship  stranded.  —  Cost  of  extra  Coal  used. 

[62]  By  a  policy  of  insurance  effected  by  the  plaintiffs  with  the  defendants, 
the  plaintiffs  as  owners  of  the  steamship  Bona  caused  to  be  insured  the 
hull  and  machinery  of  the  vessel  against  the  ordinary  marine  risks,  including 
payment  of  general  average  charges.  In  the  course  of  a  voyage  the  ship 
stranded,  but  after  a  lapse  of  three  days  was  got  off  by  means  of  her  enginee, 
which  were  damaged  by  reason  of  the  unusual  strain  to  which  they  were  subjected. 
A  quantity  of  coal  was  consumed  in  working  the  engines  for  the  above  purpose. 
Heldy  (affirming  the  decision  of  the  President,  Sir  F.  Jeune,)  that  the  plaintiffs 
were  entitled  to  general  average  both  in  respect  of  damage  caused  to  the  engines 
and  of  the  value  of  the  coal  so  consumed. 

Appeal  from  a  decision  of  the  Prbsidbnt  (Sir  F.  Jeune). 
The  agreed  statement  of  facts  was  as  follows :  — 
By  a  time  policy  of  insurance  dated  the  4th  day  of  March» 
1892,  effected  by  the  plaintiffs,  the  owners  of  the  steamship  Bona, 
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with  the  defendants,  the  Indemnity  Mutual  Insurance  Company 
(Limited),  the  plaintiffs  caused  to.  be  insured  the  hull  and 
machinery,  &a,  of  the  steamship,  valued  at  £25,000,  in  the  sum 
of  £3000  against  the  ordinary  marine  risks,  including  general 
average,  for  the  space  of  twelve  months  from  the  9th  of  March, 
1892. 

On  or  about  the  11th  of  January,  1893,  whilst  the  steamship 
was  in  the  course  of  a  voyage  from  Galveston  to  Liverpool,  laden 
with  a  cargo  of  cotton  and  flour  in  bags,  under  a  bill  of  lading 
dated  the  7th  of  January,  1893,  she  stranded  upon  Galveston  Bar 
(without  any  negligence  on  the  part  of  those  on  board  the  steam- 
ship), and  remained  on  the  bar  until  the  14th  of  January,  and  was 
exposed  in  the  mean  time  to  the  action  of  strong  currents,  and  by 
reason  of  the  state  of  the  wind  and  sea  the  said  steamship  strained 
and  vibrated  heavily  from  time  to  time,  and  repeatedly  struck  the 
ground  with  great  force,  causing  her  iron  decks  to  work  and  undu- 
late. During  the  worst  of  the  weather,  between  the  11th  and  the 
14th  of  January,  seas  swept  right  over  the  steamship's  decks,  and 
she  was  in  a  position  of  considerable  risk  and  danger. 

While  the  steamship  lay  stranded  on  'the  bar,  her  engines  were 
from  time  to  time  properly  employed  in  the  attempt  to  get  her  off 
the  bar  into  deeper  water.  With  this  end  in  view,  the  engines 
were  worked  ahead  and  astern  as  required,  steam  being  constantly 
maintained,  and  in  consequence  of  the  working  of  the  engines  they 
were  put  to  unusual  strain,  and  a  considerable  amount  of  damage 
was  sustained  in  working  them  under  the  circimistances  aforesaid.* 
By  means  of  the  engines,  and  by  reason  of  a  considerable  lighten- 
ing of  the  steamship,  she  came  off  about  midday  on  the  14th  of 
January,  and  was  subsequently  anchored  in  Bolmer  Roads,  Gal- 
veston, and  there  surveyed.  The  Bona  afterwards  proceeded  to 
Liverpool  with  her  cargo,  and  was  there  repaired. 

The  repairs  to  the  hull  of  the  steamship  rendered  necessary  by 
the  said  stranding  were  effected  at  a  cost  of  £2878  8^.  Sd. ,  and  the 
like  repairs  to  the  engines  and  machinery  were  effected  at  a  cost 
of  £356  lis.  2d.  The  defendants  paid  their  proportions  of  these 
amounts  in  particular  and  general  average,  as  assessed  in  the 
average  statement  The  damage  sustained  by  the  engines  and 
machinery  was  apportioned  as  follows:  general  average,  £273 
16^.  4d,  ;  ship  £82  14&  lOd.  ;  and  the  defendants  have  paid  their 
proportions  of  these  several  amounts.     They  do  not,  however. 
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admit  that  the  working  of  the  engines  under  the  circumstances 
hereinbefore  set  forth  gave  rise  to  general  average. 

About  fifty -two  tons  of  coal  were  burnt  in  working  the  engines 
during  the  time  they  were  being  used  in  the  attempt  to  get 
[*  63]  and  in  getting  the  said  steamship  *  off  the  ground.  The 
value  of  that  coal  has  been  agreed  at  390  dollars.  On  be- 
half of  the  plaintiffs,  it  is  contended  that  the  damage  sustained  by 
the  engines  was  a  general  average  loss,  and  that  the  value  of  the 
coal  burnt,  as  above  mentioned,  should,  on  the  same  principle^ 
be  contributed  to  in  general  averaga  The  defendants  contend 
that  the  value  of  the  coal  is  not  the  subject  of  general  average. 

The  question  for  the  determination  of  the  Court  was  whether 
the  defendants  were  liable  as  such  insurers  to  pay  under  the  policy 
the  value  of  the  fifty-two  tons  of  coal  as  general  average. 

The  Peesident  (Sir  F.  Jeune)  held  that  the  defendants  were 
liable  to  a  general  average  contribution  in  respect  of  the  coaL 

The  defendants  appealed. 

Joseph  Walton,  Q.  C. ,  and  T.  G.  Carver,  for  the  appellants. 

Sir  R  K  Webster,  Q.  C. ,  and  H.  Holman,  for  the  respondenta 

The  arguments  sufficiently  appear  from  the  judgments. 

[The  following  cases  were  cited:  Covington  v.  Roberts^  2  Bos. 
&  P.  (K  R)  378  (9  R  R  669);  Power  v.  Whitmore,  4  M.  &  S. 
141  (16  R  R  416);  Birkley  v.  Fresgrave,  1  East,  220  (6  R  R 
256) ;  WUson  v.  The  Bank  of  Victoria,  36  L.  J.  Q.  B.  89,  L.  R 
2  Q.  B.  203 ;  Harrison  v.  The  Bank  of  Australasia,  41  L.  J.  Ex. 
86,  L.  R  7  Ex.  39 ;  Hallett  v.  Wigram,  9  C.  B.  580 ;  and  RoUnson 
V.  Price,  46  L.  J.  Q.  B.  551,  2  Q.  B.  D.  295.  The  following 
authorities  were  also  referred  to :  Arnould  on  Insurance  (2nd  ed.), 
p.  901;  Benecke  on  Indemnity,  pp.  183-189.] 

Lord  EsHER,  M.  R  —  The  question  here  is  confined  to  the  matter 
of  the  coals,  but  I  agree  that  the  point  as  to  whether  these  coals 
were  used  under  circumstances  which  enable  the  shipowners  to 
demand  a  general  average  contribution  must  depend  on  what  they 
were  used  for,  and  how  they  were  used.  If  they  were  used  for 
the  purpose  of  working  the  engines  under  such  conditions  that  any 
damage  to  the  engines  would  be  general  average,  then  the  coals 
used  would  be  in  the  same  position.  The  case  therefore  depends 
upon  whether  the  use  of  the  engines  was  the  normal  or  ordinary 
mode  of  using  them  under  usual  circumstances,  or  whether  the 
engines  were  used  not  only  under  unusual  circumstances,  but  in 
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an  unusual  and  abnormal  manner.  Here  we  must  first  consider 
what  are  the  conditions  under  which  the  shipowner  can  demand  a 
general  average  contribution.  The  shipowner,  if  he  insists  that 
the  cargo-owner  is  bound  to  contribute  in  general  average,  must 
show  that  the  ship  has  been  in  some  way  injured,  that  the  ship 
and  cargo  were  both  in  danger,  and  that  the  damage  to  the  ship 
happened  in  consequence  of  an  intentional  putting  her  into  that 
danger  in  order  to  save  both  ship  and  cargo.  Here  it  is  admitted 
that  both  were  in  danger,  and  it  is  therefore  of  no  use  to  argue 
about  a  case  where  a  ship  may  touch  a  sandbank  or  be  on  a  sand- 
bank without  danger  to  ship  or  cargo.  A  ship  may,  of  course,  be 
in  that  condition,  and  then  the  main  circumstance  on  which  to 
raise  a  general  average  contribution  does  not  exist  But  here  the 
fact  was  that  the  vessel  was  not  only  on  the  bar,  but  was  so  fixed 
on  the  sand  that  both  ship  and  cargo  were  in  imminent  danger. 
Then  it  was  the  duty  of  the  captain  to  do  everything  in  his  power 
to  save  both  ship  and  cargo.  The  ship  was  aground,  and  so  much 
so  that  she  had  been  there  for  four  days.  She  was  so  far  aground 
that  she  could  not  be  got  off  without  some  extraordinary  effort. 
It  is  found  that  what  the  captain  did  he  did  with  the  intention 
of  saving  both  ship  and  cargo.  It  is  not  disputed  that  he  was 
intentionally  running  a  great  risk.  He  was  attempting  to  carry 
out  what  he  knew  to  be  a  dangerous  operation.  But  it  is  con- 
tended that  he  only  used  the  ship  and  her  powers,  and  that,  if  he 
only  did  that  in  the  ordinary  way,  it  cannot  be  brought  within  the 
doctrine  of  general  average.  I  agree,  and  that  will  explain  some 
of  the  cases  which  have  been  brought  before  us.  I  am  not  going 
to  overrule  any  of  them.  I  am  dealing  with  the  case  of  a 
ship  hard  and  fast  on  ♦  the  ground.  That  is  not  the  normal  [*  64] 
condition  of  a  ship.  The  normal  condition  of  a  ship  is  to 
be  —  except  in  mud  liarbours  —  afloat  in  the  water.  The  move- 
ment which  the  captain  determined  on  was  to  use  the  engines  so 
as  to  force  the  ship  off  the  ground.  Is  that  a  normal  use  of  the 
engines?  Mr.  Walton,  with  great  ingenuity,  talked  to  us  about 
the  screw,  and  said  the  screw  was  in  the  water.  It  was  not  the 
screw,  however,  which  was  strained,  but  the  engines.  The 
engines  have  to  force  themselves  round  so  as  to  turn  the  screw, 
whilst  the  ship,  instead  of  being  afloat,  and  therefore  a  moving 
mass,  is  hard  and  fast  on  the  ground.  The  learned  Judge  came 
to  the  conclusion  that,  if  you  use  engines  to  force  a  ship  either  one 
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way  or  the  other  when  she  is  hard  and  fast  on  the  ground,  that  is 
not  using  them  in  the  manner  in  which  they  were  made  to  be 
used,  and  that  to  use  them  in  that  way  is  an  abnormal  way  of 
using  them,  and  one  likely  to  cause  greater  damage  to  thenL 
That  is  not  using  the  ship  and  her  equipment  in  a  normal  way. 
It  is  putting  them  to  an  abnormal  use  intentionally,  knowing  the 
risk,  for  the  purpose  of  saving  the  ship  and  cargo  from  imminent 
danger.  It  seems  to  me  that  that  state  of  things  supplies  all  the 
conditions  which,  if  the  engines  are  strained,  entitle  the  ship- 
owner to  say  that  he  intentionally  put  his  engines  to  an  abnormal 
risk  for  the  purpose  of  attempting  to  save  the  ship  and  caigo,  and 
that  by  doing  so  he  saved  them.  I  should  have  thought,  there- 
fore, that  it  was  clearly  a  subject  for  general  average.  The  coal 
is  on  the  same  footing.  It  was  used  for  the  purpose  of  working 
the  engines  in  that  abnormal  way.  The  coal  in  being  so  used 
was  itself  used  in  an  abnormal  way,  and  the  owner  therefore  is, 
under  the  circumstances,  entitled  to  general  average  contribution. 
This  appeal  must  be  dismissed,  and  the  judgment  of  the  learned 
Judge  upheld. 

LiNDLEY,  L.  J.  —  This  case  is  a  somewhat  diflScult  one.  It  is 
not,  I  think,  covered  by  any  authority.  The  question  is  whether 
the  defendants  in  the  circumstances  of  this  case  aie  liable  to  con- 
tribute general  average  in  respect  of  coal  used  in  working  the 
engines  for  the  purpose  of  getting  the  ship  off  Galveston  Bar.  I 
look  upon  the  coals  as  accessory  to  the  engines,  and  it  appears  to 
me  that  the  real  question  is,  was  there  an  extraordinary  sacrifice  ? 
I  think  there  was,  and  that  it  comes  within  the  principle  laid 
down  by  Mr.  Justice  Lawrence  in  Birkley  v.  Presgrave,  1  East, 
220  (6  R  S.  256).  The  question  is,  What  is  the  meaning  of  an 
extraordinary  sacrifice?  The  learned  counsel  for  the  appellants 
contend  that  there  was  no  such  sacrifice  in  the  present  case,  and 
they  argue  that  you  cannot  be  said  to  sacrifice  anything  if  you  use 
it  for  the  purpose  for  which  it  is  intended.  I  doubt  that  as  a 
matter  of  law.  Let  us  consider  the  position  of  affairs.  The  case 
shows  that  the  ship  was  hard  and  fast  on  the  bar,  and  had  been 
there  for  several  days.  There  was  an  intentional  user  of  the 
engines,  and  a  risk  run  in  working  them  far  beyond  their  powCT. 
For  what  purpose  ?  For  the  purpose  of  assisting  the  ship  off  the 
bar  where  she  was  stuck.  Are  we  then  to  say  that  there  was  not 
an  extraordinary  sacrifice  ?    I  think  there  was  such  a  sacrifice,  and 
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I  do  not  think  that  in  80  holding  we  are  deciding  anything  con- 
trary to  the  cases  which  were  cited.  I  think  that  the  appeal  must 
be  dismissed. 

EiGBY,  L.  J.  —  I  am  of  the  same  opinion.  It  is  part  of  the  case 
that  the  engines  were  put  to  an  unusual  strain.  They  were  not 
made  for  such  a  strain.  This  was  done  under  circumstances  where 
both  ship  and  cargo  were  in  danger.  It  was  absolutely  necessary 
to  take  some  extraordinary  step,  and  what  was  done  was  to  use 
the  engines  in  a  way  in  which  they  were  never  intended  to  be 
used 

I  think  the  case  comes  within  the  rules  as  to  general  average 
contribution,  and  that  none  of  the  cases  cited  govern  the  present 

Appeal  dismissed. 

ENGLISH  NOTES. 

'^All  loss  which  arises  in  oonsequenoe  of  extraordinazy  sacrifices 
made  or  expenses  incurred  for  the  preservation  of  the  ship  and  cargo 
come  within  general  average,  and  must  be  borne  proportionally  by  all 
who  are  interested."  Fer  Lawrence,  J,,  in  Birkley  v.  Presgrave  (1801), 
1  East,  220,  228,  6  E.  R.  256,  263.  This  passage  is  cited  as  a  true 
statement  of  the  general  principle  by  Bowen,  L.  J.,  in  Svendsen  v. 
Walla4ie  (C.  A.  1884),  13  Q.  B.  D.  69,  63  L,  J.  Q.  B.  385,  393.  As 
to  the  application  of  the  principle  in  that  case,  see  Atwood  v.  Sellar, 
No.  83,  p.  386,  post. 

No  claim  for  general  average  arises  when  the  master  of  a  ship  has 
been  obliged  to  sell  part  of  the  cargo  for  the  purpose  of  executing  repairs 
made  necessary  by  ordinary  perils  of  the  sea.  Hallett  v.  Wigram  (1805), 
9  C.  B.  480,  19  L.  J.  C.  P.  281. 

Expenditure  incurred  by  reason  of  delay  in  a  port  to  which  the  ship 
has  run  for  safety  is  not  general  average.  Nor  does  it  become  so,  under 
an  English  contract,  although  such  expenditure  is  charged  as  general 
average  by  decree  of  a  foreign  Court,  unless  it  is  shown  that  the  prac- 
tice in  the  foreign  country  is,  by  expressed  intention  or  by  general 
usage,  incorporated  into  the  contract.  Power  v.  Whitmore  (1815),  4  M. 
&  S.  141,  16  E.  R.  416.  The  case  has  been  distinguished  where  goods 
had  by  reason  of  the  perils  of  the  sea  got  into*  the  possession  of  the  for- 
eign Court,  and  could  only  be  recovered  under  deduction  of  an  amount 
enforced  by  the  foreign  Court  as  a  general  average  contribution.  The 
amount  deducted  was  there  held  to  be  a  loss  by  peril  of  the  seas.  Dent 
V.  Smith  (1869),  L.  R.  4  Q.  B.  414,  38  L.  J.  Q.  B.  144,  20  L.  T.  868, 
17  W.  R.  646. 

A  clipper  sailing  ship  with  an  auxiliary  screw  on  a  voyage  from 
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Melbourne  to  England  came  into  collision  with  an  iceberg  and  sus- 
tained such  damage  that  her  sailing  pqwer  was  practically  destroyed. 
She  put  into  Kio,  where  the  expense  of  repairing  her  would  have  been 
so  great  that  the  captain  properly  determined  to  have  her  temporarily 
repaired,  and  to  bring  her  home  under  steam.  He  purchased  an  extra 
quantity  of  coal,  and  brought  her  home  accordingly.  It  was  held  that 
the  expenses  incurred  in  obtaining  coal  did  not  form  a  good  claim  by 
way  of  general  average  against  the  owners  of  a  quantity  of  gold  which 
had  been  shipped  on  board.  Wilson  v.  Bank  of  Victoria  (1867)  L.  R. 
2  Q.  B.  203,  36  L.  J.  Q.  B.  89,  16  L.  T.  9,  15  W.  R.  693. 

An  extraordinary  expenditure  of  coal  for  working  a  donkey  engine, 
which  supplied  the  place  of  extra  hands  on  board  a  sailing  ship  on  a 
long  voyage,  the  work  being  required  to  keep  down  water  from  a  leak 
which  was  not  dangerous  so  long  as  the  donkey  engine  was  kept  work- 
ing, has  been  held  to  be  not  general  average.  Kor  were  expenses  in- 
curred for  repairs  of  the  donkey  engine :  Harrison  v.  Bank  of  Australasia 
(1872),  L.  R.  7  Ex.  39,  41  L.  J.  Ex.  36,  26  L.  T.  944,  20  W.  R.  385. 
The  Court  were  divided  on  the  question  whether  spare  spars,  &c.,  con- 
sumed for  the  same  purpose  before  an  extra  supply  of  coal  could  be 
obtained,  were  general  average;  Kelly,  C.  B.,  and  Bramwell,  B., 
being  of  opinion  in  the  affirmative,  and  Martin,  B.,  and  Cleasby,  B., 
in  the  negative.    On  this  point,  therefore,  the  plaintiff  held  his  verdict. 

In  the  Royal  Mail  Steam  Packet  Co,  v.  English  Bank  of  Rio  de 
Janeiro  (1887),  19  Q.  B.  D.  362,  57  L.  J.  Q.  B.  31,  36  W.  R.  106, 
the  ship  had  taken  the  ground  with  a  general  cargo  including  specie 
belonging  to  the  defendants.  Some  of  the  cargo  was  jettisoned  to  float 
the  ship;  and  on  this  a  claim  for  general  average  was  allowed.  After 
the  ship  had  floated,  the  specie  was  taken  out,  landed  on  an  island,  and 
carried  home  in  another  ship.  The  expenses  of  this  were  claimed  as 
general  average.  But  the  Court,  drawing  the  inference  that  the  specie 
was  taken  out,  not  for  the  safety  of  the  ship  and  cargo  generally,  but  for 
the  safety  of  the  specie  itself,  the  claim  was  disallowed. 

AMERICAN  NOTES. 

Parsons  cites  this  case  (1  Marine  Insurance,  p.  806,  defending  the  decision 
against  Arnould's  criticism  that  the  rule  should  be  confined  to  a  ship  of  war, 
and  observing  that  the  shipper  knew  this  vessel  was  armed,  and  perhaps 
selected  her  for  that  reason. 

The  following  are  cases  of  general  average :  labor  and  expense  in  floating 
a  stranded  vessel :  Bedford  Com,  Ins.  Co,  v.  Parker,  2  Pickering  (Mass.),  1 ; 
13  Am.  Dec.  388 ;  loss  of  vessel  by  voluntary  running  ashore  to  save  cargo : 
Grayy.  Wain,  2  Sergeant  &  Rawle  (Penn.),  229;  7  Am.  Dec.  642;  Cotum- 
bian  Ins.  Co.  v.  Ashley,  13  Peters  (U.  S.  Supr.  Ct),  343;  Star  of  Hope,  9  Wat 
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lace  (U.  S.  Supr.  Ct),  282 ;  Fowler  v.  Rathh<me»,  12  Wallace  (U.  S.  Supr.  Ct.), 
120;  Bevan  v.  Bank  of  U,  S,,  4  Wharton  (Penn.),  301 ;  33  Am.  Dec.  64 ;  Rey- 
nolds V.  Ocean  Ins.  Co,,  22  Pickering  (Mass.),  191 ;  33  Am.  Dec.  727 ;  but 
not  to  save  lives  of  crew :  Meech  v.  Robinson,  4  Wharton  (Penn.),  360 ;  34 
Am.  Dec.  514 ;  wages  and  provisions  of  crew  during  detention  of  vessel  at 
intermediate  port  for  repair :  Hanse  v.  New  0.  Ins,  Co.,  10  Louisiana,  1 ;  29 
Am.  Dec.  456;  Walden  v.  Le  Roy,  2  Caines  (N.  Y  ),  263;  2  Am.  Dec.  236 ; 
or  during  capture  and  adjudication  :  Leavenworth^,  Delafield,  1  Caines  (N.  T.), 
573 ;  2  Am.  Dec.  201 ;  masts  hanging  over  side  of  ship  and  cut  loose :  Teetz- 
man  v.  Clamageran,  2  Louisiana,  195;  22  Am.  Dec.  127;  goods  damaged  in 
course  of  lightening  from  a  stranded  vessel :  Lewis  v.  WUliams,  1  Hall  (N.  Y. 
Super.  Ct),  430;  expense  incurred  in  such  lightening:  Lyon  v.  Alvord,  18 
Connecticut,  75;  money  paid  to  compromise  with  captors :  Welles  v.  Gray,  10 
Massachusetts,  42 ;  Douglas  v.  Moody,  9  ibid.  547 ;  running  a  vessel  ashore  to 
escape  capture :  Caze  v.  Reilly,  3  Washington  (U.  S.  Circ.  Ct.),  298 ;  damages 
by  stranding  of  vessel  afterwards  floated :  Brown's  AdnCr  v.  United  States,  15 
Court  of  Claims,  892;  Northw.  Trans.  Co.  v.  Cant.  Ins.  Co.,  24  Federal 
Reporter,  171. 

The  following  have  been  held  not  cases  of  general  average :  jettison  of 
goods  on  deck :  Cram  v.  Aiken,  13  Maine,  229 ;  29  Am.  Dec.  503  ;  Wolcott  v. 
Eagle  Ins.  Co.,  4:  Pickering  (Mass.),  429;  Smith  v.  Wright,  1  Caines,  44;  2 
Am.  Dec.  162  ;  Lenox  v.  United  Ins.  Co.,  8  Johnson  Cases  (N.  Y.),  178;  Sproat 
V.  Donnell,  26  Maine,  185 ;  45  Am.  Dec.  103;  Doane  v.  Keating,  12  Leigh  (Vir^ 
ginia),  391 ;  87  Am.  Dec.  671 ;  where  impending  peril  was  merely  delayed 
and  not  avei-ted  by  the  sacrifice :  Scudder  v.  Bradford,  14  Pickering  (Mass.), 
13;  25  Am.  Dec.  355;  Emery  y.  Huntington,  109  Massachusetts,  435;  12  Am. 
Rep.  725 :  '<  it  must  not  be  the  very  same  danger,  merely  modified  by  acts 
done  by  the  master  in  the  performance  of  his  ordinary  duty  in  the  navigation 
or  management  of  the  vessel,  so  to  meet  the  impending  peril  as  to  diminish 
its  effects  as  far  as  possible ;  "  citing  Taylor  v.  Curtis ;  loss  by  fire :  Railli  v. 
Troop,  157  United  States,  886 ;  losses  after  abandonment :  Mc Andrews  v. 
Thatcher,  8  Wallace  (U.  S.  Supr.  Ct.),  348. 

In  Crockett  v.  Dodge,  12  Maine,  190 ;  28  Am.  Dec.  170  (a.  d.  1835),  sacri- 
fice of  cargo  when  there  was  no  possibility  of  saving  it  was  held  not  to  raise 
a  claim  for  general  average.  The  court  said :  <*  It  is  remarkable  that  among 
people  so  highly  commercial  as  the  English,  very  few  judicial  decisions  on 
general  average  can  be  found.  Abbot,  afterwards  Lord  Tenterden,  in  his 
learned  treatise  on  merchant  ships  and  seamen,  327,  says, '  The  determination 
of  English  Courts  of  justice  furnish  less  authority  on  this  subject  than  on  any 
other  branch  of  maritime  law,  there  being  only  three  reported  cases  of  questions 
between  the  parties  liable  to  contribution  in  the  first  instance,  and  very  few 
questions  between  the  party  so  liable  and  the  insurer,  from  whom  indemnity 
has  been  sought.'  Nor  has  the  question  been  often  the  subject  of  judicial  in- 
vestigation in  this  country.  Two  such  cases  only  have  been  cited  in  the  argu- 
ment. The  one  was  in  New  York,  Bradhurst  v.  The  Col.  Ins.  Co.,  9  John.  9. 
There  a  ship  in  a  case  of  extremity  was  run  on  shore.  The  ship  was  lost, 
but  the  cargo  saved.    It  was  held  not  to  be  a  case  of  general  average.    The 
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ship  was  not  voluntarily  sacrificed  to  save  the  cargo,  but  in  a  case  of  extreme 
peril  she  was  run  on  shore,  as  a  measure  by  which  it  was  hoped  that  both 
might  be  preserved.  The  other  is  Nickerson  v.  7>«<?n,  8  Mass.  467.  There 
the  bowsprit,  masts,  and  yards  of  a  vessel,  and  the  rigging  and  sails  attached 
thereto,  having  been  suddenly  carried  away,  without  the  agency  of  the  captain 
or  crew,  by  the  violence  of  the  wind,  but  remained  in  the  sea  attached  to  the 
;  vessel  by  some  of  the  rigging.  And  the  ends  of  the  masts  and  bowsprit,  beat- 
ing at  times  against  the  bow  and  sides,  it  was  determined  by  the  master  and 
crew,  for  the  preservation  of  the  vessel  and  cargo,  to  free  them  from  the 
vessel.  The  Court  held  that  at  the  utmost  all  the  owners  of  the  vessel  could 
claim  would  be  a  contribution  proportioned  to  their  value,  when  thus  hanging 
by  her  side.  We  are  of  opinion  that  if  in  this  case  there  was  no  possibility 
of  saving  the  plaintiff^s  lime,  he  has  no  claim  for  contribution." 

In  Bradkurst  v.  Col.  Ins,  Co,,  9  Johnson  (N.  Y.),  9  (a.  d.  1812),  it  was  held 
(EsMT,  Ch.  J.)  that  the  damages  by  a  voluntary  stranding  of  a  ship,  which  is 
afterwards  recovered  and  pursues  her  voyage,  are  subject  of  general  average ; 
and  so  of  expenses  of  salvage  by  lighters  where  the  stranded  ship  is  lost ;  but 
otherwise  if  by  the  act  of  stranding  the  ship  is  lost  but  the  cargo  saved :  "  The 
question  does  not  appear  ever  to  have  arisen  in  the  English  Courts.**  (Then 
follows  a  learned  review  of  the  elementary  writers.)  But  the  United  States 
Supreme  Court  held  that  whether  the  ship  was  lost  or  recovered  makes  no 
difference  in  regard  to  the  liability  of  the  owners  of  the  cargo  to  contribute. 
Cdumhian  Ins.  Co.  v.  AMy,  13  Peters,  331  (by  Stobt,  J.),  approving  Cazey. 
Eeilly,  supra,  Sims  v.  Gumey,  4  Binney  (Penn.),  513,  and  Chray  v.  Wain,  2 
Sergeant  &  Bawle  (Penn.),  229,  and  disapproving  the  Bradhurst  decision, 
supra :  **  For  the  general  principle  is,  that  whatever  is  sacrificed  voluntarily 
for  the  common  good  is  to  be  recompensed  by  the  common  contribution  of 
the  property  benefited  thereby." 

In  a  note,  14  Am.  Dec.  613,  the  editor  says,  citing  Walker  v.  U.  S.  Ins.  Co., 
11  Sergeant  &  Bawle  (Penn.),  61 ;  14  Am.  Dec.  610 :  "  It  is  a  settled  rule  of 
the  law  of  general  average,  as  laid  down  in  the  principal  case,  that  there  must 
be  a  voluntary  sacrifice  or  loss  of  some  portion  of  the  associated  interests  for 
the  common  benefit,  in  order  that  the  doctrine  may  be  applied.  Where  an 
accidental  loss  occurs  in  the  course  of  an  endeavor  to  save  ship  and  cargo,  it 
is  the  misfortune  of  the  party  whose  property  suffers  by  it,  and  he  cannot  in 
equity  ask  his  fellow  adventurers  to  share  it;  "  citing  the  rules  laid  down  in 
Star  of  Hope,  9  Wallace  (U.  S.  Supr.  Ct.),  203.  To  the  same  effect :  Scudder 
V.  Bradford,  14  Pickering  (Mass.),  13 ;  25  Am.  Dec.  355. 

In  an  exceedingly  learned  opinion  in  *Railli  v.  IVoop,  157  United  States, 
408,  Mr.  Justice  Gray  says :  "  There  can  be  no  general  average,  unless  there 
has  been  a  voluntary  and  successful  sacrifice  of  part  of  the  maritime  adven- 
ture, made  for  the  benefit  of  the  whole  adventure,  and  for  no  other  purpose, 
and  by  order  of  the  owners  of  all  the  interests  included  in  the  common  adven- 
ture, or  the  authorized  representative  of  all  of  them."  The  point  of  decision 
was  that  the  scuttling  of  a  ship  by  the  municipal  authorities  of  a  port,  with- 
out the  direction  of  her  master  or  commander,  to  extinguish  a  fire  in  her  hold, 
is  not  a  general  average  loss.    (Two  justices  dissented.) 
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In  Van  Den  Toom  v.  Leeming  (U.  S.  Circ.  Ct.),  79  Federal  Reporter,  107, 
it  appeared  that  in  a  steamship  bound  for  New  York  was  discovered  a  crack 
in  her  shaft  when  about  816  miles  from  Sandy  Hook.  The  shaft  was  strength- 
ened by  bolts,  and  she  proceeded  at  reduced  speed  until  16  miles  from  Sandy 
Hook,  when  the  shaft  broke  and  greatly  damaged  the  machinery.  Contribu- 
tion was  claimed  on  the  ground  that  the  risk  to  the  ship  was  foreseen  and 
deliberately  undertaken  in  order  to  save  the  ship  and  cargo  the  great  expense 
of  towage.  The  evidence  showed  however  that  while  the  officers  recognized 
the  possibility  of  a  new  breakdown  and  further  damage,  they  confidently  be- 
lieved that  it  could  be  avoided.  It  was  held  that  there  was  no  such  voluntary 
sacrifice  of  the  ship  to  save  cargo  as  was  necessary  to  make  a  case  of  general 
average.  The  Court  said :  <*  The  principles  which  are  at  the  foundation  of 
general  average  were  elaborately  discussed  before  the  Supreme  Court  in  the 
cases  of  Barnard  v.  Adams,  10  Howard,  270,  Dupont  de  Nemours  v.  Vance,  19 
Howard,  162,  and  in  The  Star  of  Hope,  9  Wallace,  203.  In  the  first-named 
case,  the  Court  announced,  with  precision,  the  three  things  which  must  con- 
cur '  in  order  to  constitute  a  case  for  general  average,'  which  can  be  summa- 
rized as  follows:  (1)  A  common,  imminent  danger,  to  be  overcome  by 
voluntarily  incurring  the  loss  of  a  portion  of  the  whole  to  save  the  remainder ; 
(2)  a  voluntary  casting  away  ol  some  portion  of  the  joint  concern  for  the 
purpose  of  saving  the  residue ;  (3)  the  attempt  must  be  successful.  The  con- 
troversy in  this  case  is  not  in  regard  to  the  principles  which  are  applicable  to 
it,  but  it  is  whether  the  facts  are  those  which  ought  to  exist  in  order  to  create 
a  case  for  general  average.  We  say  *  ought  to  exist,*  for  it  is  worthy  of  note 
that  the  tendency  of  modern  adjustments  is  to  enlarge  the  boundaries  of  ex- 
penses which  are  included  in  the  adjustment.  The  question  of  fact  is  whether 
there  was,  at  the  time  of  the  repair  of  the  shaft  and  the  decision  to  proceed 
to  New  York  under  the  vessel's  steam,  a  voluntary,  expected  sacrifice  of  any- 
thing ;  whether  there  was  even  a  decision  to  enter  upon  a  peril  to  the  ship ; 
or  whether  it  was  the  usual  case  of  repair,  in  the  belief  that  the  port  of  desti- 
nation, 316  miles  distant,  could  be  reached  in  safety.  Upon  this  point  we 
fully  concur  in  the  conclusion  of  the  District  Judge,  that  '  The  evidence 
going  to  show  any  expected  sacrifice  on  the  part  of  the  ship,  or  an  expectation 
of  such  damage  as  actually  happened,  is  not  as  strong  or  as  convincing  as  is 
stated  in  the  libellant's  argument.  The  evidence  hardly  shows  more  than  the 
recognition  of  a  pobsibility  of  injury,  but  with  a  confident  expectation  that 
any  breakdown  would  be  avoided.' " 

VOL.  XIV. — 25 
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RULE. 

Where  a  ship  puts  into  a  port  for  repairs,  rendered  neces- 
sary by  an  act  which  is  itself  a  general  average  sacrifice, 
the  expenses  of  warehousing  and  reloading  of  the  cargo 
and  the  coming  out  of  port  are,  as  well  as  the  expenses  of 
coming  into  port  and  unloading,  the  subjects  of  general 
average  contribution. 

Atwood  and  others  ▼.  Sellar  ft  Co. 

6  Q.  B.  D.  286-299  (8.  c.  49  L.  J.  Q.  B.  515 ;  42  L.  T.  644 ;  28  W.  R.  604). 

[286]  Instance,  —  General  Average.  —  Expenses  of  warehousing  and  reship- 
ping  Cargo,  ofFHotage,  and  other  Charges  on  Vessel  leaving  Port 

Where  a  vessel  goes  into  a  port  of  refuge,  in  consequence  of  an  injury  to  her 
which  is  itself  the  suhject  of  general  average;  the  expenses  of  warehousing  and 
reloading  goods  necessarily  unloaded  for  the  purpose  of  repairing  the  injury,  and 
expenses  incuiTed  for  pilotage  and  other  charges  on  the  vessel  leaving  the  port, 
are  also  the  suhject  of  general  average. 

So  heldf  affirming  the  judgment  of  the  majority  of  the  Queen's  Bench  Division. 

Appeal  from  the  judgment  of  the  Queen's  Bench  Division  in 
favour  of  the  plaintiffs  (4  Q.  B.  D.  342). 
[*  287]  *  The  special  case  stated  that  the  action  was  brought 
by  the  plaintiffs  as  owners  of  the  ship  Sullivan  Sawin,  to 
recover  £13  145.  9d.,  in  respect  of  a  general  average  contribution, 
from  the  defendants,  as  owners  and  consignees  of  certain  goods  on 
board  that  vessel. 

The  vessel,  while  on  her  voyage  from  Savannah  for  Liverpool, 
encountered  severe  weather,  and  in  consequence  a  general  average 
sacrifice  became  necessary,  and  was  made,  the  master  being  com- 
pelled to  cut  away  the  foretopmast  The  vessel  therefore  put  into 
Charlestown  on  the  21st  of  February,  1877,  to  repair  the  damage. 
In  order  to  efifect  these  repairs  and  enable  the  vessel  to  prosecute 
her  voyage,  it  was  necessary  to  discharge  a  portion  of  the  cargo, 
and  expenses  were  incurred  in  landing,  warehousing,  and  reship- 
ping  the  same ;  and  further  expenses  were  incurred  at  Charlestown 
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for  pilotage  and  other  charges  paid  in  respect  of  the  ship  leaving 
port  and  proceeding  on  her  voyage. 

The  case  of  the  Sullivan  Sawin  was  put  into  the  hands  of  an 
average  adjuster  to  prepare  the  adjustment,  which  he  did,  charg- 
ing the  whole  of  the  expenses  to  general  average,  and  the  plain- 
tiffs brought  this  action  to  recover  the  contribution  due  from  the 
defendants  in  respect  of  their  goods  upon  the  footing  of  that 
adjustment  The  defendants  were  willing  to  pay  a  general  average 
contribution  upon  the  footing  of  an  adjustment  made  up  in  accord- 
ance with  the  practice  of  British  average  adjusters,  which  was 
stated  in  the  case  to  be  as  follows :  It  is,  and  for  from  seventy  to 
eighty  years  past  has  been,  the  practice  of  British  average  adjusters 
in  adjusting  losses  in  cases  where  ships  have  put  into  port  to  refit, 
whether  such  putting  into  port  has  been  occasioned  by  a  general 
average  sacrifice  or  a  particular  average  loss,  to  treat  the  expense 
of  discharging  the  cargo  as  general  average ;  the  expense  of  ware- 
housing it  as  particular  average  on  the  cargo;  the  expense  of 
reshipment  of  the  caigo,  pilotage,  port  chaiges,  and  other  expenses 
incurred  to  enable  the  ship  to  proceed  on  her  voyage,  as  particular 
average  upon  the  freight. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiffs  were  entitled  to  recover  against  the  defendants  a  contri- 
bution in  excess  of  what  would  be  payable  according  to  the  prac- 
tice of  British  average  adjusters  as  stated  in  the  case. 

•Feb.  23,  24,  25,  26.  Cohen,  Q.  C,  and  J.  C.  Mathew  [*288] 
for  the  plaintiffs. 

Butt,  Q.  C. ,  and  Fullarton  for  the  defendants. 

The  arguments  are  fully  stated  in  the  judgment 

The  following  cases  were  cited  in  addition  to  those  mentioned 
in  the  judgments:  The  Copenhagen,  1  C.  Eob.  289;  Newman  v. 
Cazelet,  Park  Ins.  900,  8th  ed.  ;  Simonds  v.  White,  2  B.  &  C.  805 
(No.  86,  p.  422,  post) ;  Mavro  v.  Ocean  Marine  Insv/rance  Cb. ,  L.  R 
9  C.  P.  595;  WUson  v.  Bank  of  Victoria,  L.  R  2  Q.  B.  203; 
Blasco  V.  Fletcher,  14  C.  B.  (N.  S.)  147.  Cur,  adv.  vult. 

March  24.  The  judgment  of  the  Court  (Bramwbll,  Baggallay, 
and  Thbsiger,  L.  JJ.)  was  delivered  by 

Thbsioer,  L.  J.  — The  question  raised  by  this  appeal  is,  whether 
in  the  case  of  a  vessel  going  into  port  in  consequence  of  an  injury 
which  is  itself  the  subject  of  general  average,  the  expenses  of 
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warehousing  and  reloading  goods  necessarily  unloaded  for  the  pur- 
pose of  repairing  the  injury,  and  expenses  incurred  for  pilotage 
and  other  charges  on  the  vessel  leaving  the  port,  are  the  subject 
of  general  average  also. 

The  matter  came  before  the  Court  below  in  the  form  of  a  special 
case,  and  upon  it  the  Court  decided  in  favour  of  the  plaintiffs,  who 
assert  that  the  expenses  in  question  are  the  subject  of  general 
average.  The  special  case  states  a  long-continued  practice  of 
British  average  adjusters,  in  adjusting  losses  in  cases  where  ships 
have  put  into  port  to  refit,  whether  such  putting  into  port  has 
been  occasioned  by  a  general  average  sacrifice  or  a  particular  aver- 
age loss,  to  treat  the  expense  of  discharging  the  cargo  as  general 
average ;  and  the  expense  of  warehousing  it  as  particular  average 
on  the  cargo,  and ,  the  expense  of  the  reshipment  of  the  cargo, 
pilotage,  port  charges,  and  other  expenses  incurred  to  enable  the 
ship  to  proceed  on  her  voyage,  as  particular  average  upon  the 
freight  It  was  not,  however,  and  could  not  reasonably  be  con- 
tended for  the  defendants,  that  the  practice  could  be  put  so  high 

as  a  custom  impliedly  incorporated  in  the  contract  between 
[*  289]  *  the  parties,  and  during  the  course  of  the  argument  we 

intimated  our  opinion,  founded  on  the  language  of  the 
special  case  with  regard  to  this  practice,  and  especially  the  lan- 
guage of  the  fifth  paragraph,  that  the  question  between  the  parties 
must  be  decided  in  accordance  with  legal  principles  and  authority 
which  the  practice  of  the  average  adjusters  professes  to  follow. 
The  law  governing  the  case  is  admittedly  English  law,  for  the 
expenses  in  dispute  arose  upon  a  voyage  the  proper  and  actual 
termination  of  which  was  an  English  port.  As  a  matter  of  prin- 
ciple we  are  clearly  of  opinion  that  the  judgment  of  the  majority 
of  the  Court  below  in  favour  of  the  plaintiffs  was  right  The  prin- 
ciple which  underlies  the  whole  doctrine  of  general  average  con- 
tribution is  that  the  loss  immediate  and  consequential  caused  by 
a  sacrifice  for  the  benefit  of  cargo,  ship,  and  freight  should  be 
borne  by  all.  This  principle  is  in  the  abstract  conceded  by  coun- 
sel for  the  defendants,  and  its  application  to  the  present  case  is 
admitted  to  the  extent  of  allowing  the  expenses  of  unloading  the 
goods,  for  the  purpose  of  doing  the  necessary  repairs  to  the  vessel 
to  enable  it  to  proceed  on  its  voyage,  to  be  the  subject  of  gen- 
eral average  contribution;  but  they  attempt  to  distinguish  such 
expenses  from  those  of  warehousing  and  reloading  the  cargo,  and 
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of  outward  port  and  pilotage  chaiges,  by  the  suggestion  that  the 
common  danger  to  the  whole  adventure  is  at  an  end  when  the 
goods  are  unloaded ;  and  that  general  average  ceases  at  the  point 
of  time  when  the  common  danger  is  at  an  end.  The  proposition 
is,  as  will  appear  later,  soimd  when  applied  to  cases  in  which 
a  ship  is  damaged  by  a  peril  of  the  sea,  and  before  any  voluntary 
sacrifice,  such  as  putting  into  an  intermediate  port,  is  made,  the 
goods  are  unshipped  and  in  safety ;  but  its  application  to  a  case 
like  the  present  is  not  admissible.  A  vessel  which  has  put  into 
port  to  repair  an  injury,  occasioned  by  a  general  average  sacrifice, 
may  be,  and  generally  is,  when  in  port,  in  perfect  safety ;  and  if 
by  the  expression  "  common  danger  "  be  meant  danger  of  actual 
injury  to  vessel  and  cargo,  there  is  no  more  danger  to  the  goods 
when  on  board  the  vessel  being  in  port  than  when  stowed  in  a 
warehouse  on  shore ;  and,  indeed,  in  many  cases  only  a  portion  of 
the  goods  is  removed  from  the  vessel  in  order  to  do  the  repairs  to 
her,  while  the  remainder  of  the  goods  is  left  on  board. 
If,  on  the  other  hand,  *  by  **  common  danger  "  be  meant  [*  290] 
the  danger  of  the  vessel  with  her  cargo  being  prevented 
from  prosecuting  her  voyaga,  then  there  is  no  more  reason  why 
the  expenses  of  warehousing  and  reloading,  and  the  expenses 
incurred  for  pilotage  and  other  charges  paid  in  respect  of  the 
vessel  leaving  port  and  proceeding  on  her  voyage,  should  not  con- 
stitute general  average,  than  there  is  reason  for  saying  that 
unloaded  and  warehoused  goods  should  not  contribute,  as  it  is 
clear  in  a  case  of  a  voluntary  sacrifice  that  they  must,  to  the  ex- 
penses of  the  necessary  repairs  to  the  vessel.  Both  classes  of 
expenses  are  extraordinary  expenses  consequent  upon  the  volun- 
tary sacrifice,  and  necessary  for  the  due  prosecution  of  her  voyage 
by  the  vessel  with  her  cargo.  Neither  class  can,  as  a  general 
proposition,  be  said  to  be  incurred  exclusively  for  the  benefit  of 
either  vessel  or  cargo.  In  some  cases  it  might  be  for  the  interest 
of  a  shipowner  to  terminate  the  voyage  at  the  port  where  his 
vessel  puts  in  to  repair  a  disaster,  while  it  might  be  all  important 
for  the  goods'  owner  to  have  his  goods  carried  on  by  the  same 
vessel.  In  other  cases  the  position  of  the  parties  in  this  respect 
might  be  reversed ;  but  however  this  may  be,  the  going  into  port, 
the  unloading,  warehousing,  and  reloading  of  the  cargo  and  the 
coming  out  of  port,  are,  at  all  events,  parts  of  one  act  or  operation 
contemplated,  resolved  upon,  and  carried  through,  for  the  common 
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safety  and  benefit,  and  properly  to  be  regarded  as  continuous. 
The  shipowner  is  at  least  entitled  to  reship  the  goods  and  prose- 
cute his  voyage  with  them ;  and  the  expenses  necessary  for  that 
purpose,  being  ex  hypothesi  consequent  upon  a  damage  volun- 
tarily incurred  for  the  general  advantage,  should  legitimately  be 
the  subject  of  general  average  contribution,  or»  to  use  the  language 
of  Lord  Tenterden  in  his  work  on  Shipping,  *^  If  the  damage  to 
be  repaired  be  in  itself  an  object  of  contribution,  it  seems  reason- 
able that  all  expenses  necessary,  although  collateral  to  the  repara- 
tion, should  also  be  objects  of  contribution ;  the  accessory  should 
follow  the  nature  of  its  principal "  But  it  is  said  for  the  defend- 
ants that  if  this  be  so,  and  the  principle  be  carried  out  to  its 
logical  consequences,  expenses  incurred  for  wages  of  crew  and 
provisions  should  equally  form  the  subject  of  general  average,  and 
that  inasmuch  as  it  is,  as  they  suggest,  undeniable  that 
[*  291]  they  do  not,  the  principle  itself  must  either  be  *  faulty, 
or  at  least  not  recognised  in  English  law.  As  a  matter  of 
fact  it  is  extremely  doubtful  whether  the  expenses  for  wages  of 
crew  or  provisions  in  a  port  for  refuge  have  ever  been  disallowed 
by  our  Courts,  as  constituting  a  claim  for  general  average,  in  a 
case  where  the  ship  has  put  into  the  port  to  repair  damage  itself 
belonging  to  general  average ;  but  even  if  the  assertion  were  cor- 
rect, the  conclusion  drawn  would  by  no  means  follow. 

That  the  principle  in  question  is  not  faulty  we  have  endeavoured 
to  show  in  the  observations  already  made,  and  the  view  we  have 
taken  upon  the  point  is  strongly  confirmed  by  the  fact  that  it  is 
recognised  and  carried  to  its  so-called  logical  consequences  as 
regards  the  wages  of  crew  and  provisions  in  all  other  countries 
than  our  own. 

That  the  principle  is  not  recognised  in  English  law  is  not 
proved  by  showing  that  expenses  incurred  for  wages  of  crew  and 
provisions  have  been  under  certain  circumstances  disallowed  as 
the  subject  of  general  average,  unless  it  be  shown  —  which  it  has 
not  been  to  us  —  at  the  same  time  that  they  have  been  disallowed 
upon  grounds  that  negative  the  principle,  and  it  is  disproved  if  it 
be  found  that,  notwithstanding  such  allowance,  the  expenses  in 
question  in  this  case  have  been  allowed.  All  that  in  such  a  case 
can  be  said  is,  that  either  the  Courts  have  made  a  mistake  in 
limiting  the  application  of  the  principle,  or  that  its  limitation  is 
due  to  some  real  or  supposed  rule  of  public  policy. 
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If,  then,  the  question  before  us  stood  only  upon  principle,  we 
should  have  no  hesitation  in  deciding  it  according  to  the  principle 
we  have  stated,  and  it  at  least  may  fairly  be  asked  what  other 
principle,  if  it  be  not  correct,  is  to  be  substituted  in  its  place. 

But  the  authorities  remain  to  be  considered ;  and  it  is  the  more 
necessary  that  they  should  be  examined  with  attention,  seeing 
that  the  practice  of  the  average  adjusters  professes  to  follow 
them. 

In  Bummer  v.  WUdman,  3  M.  &  S.  482  (16  R  R  334),  a 
ship  put  back  into  port  to  repair  damage  partly  caused  by  a  col- 
lision with  another  ship  and  partly  by  a  cutting  away  of  part  of 
the  rigging  of  the  bowsprit,  to  which  the  master  was  compelled, 
in  consequence  of  the  previous  injury  due  to  the  collision, 
and  which  it  was  contended  for  the  shipowner  *  was  a  [*  292] 
general  average  cause.  The  cargo  was  necessarily  relanded 
and  warehoused  in  order  that  such  temporary  repairs  might  be 
done  as  would  enable  the  ship  to  prosecute  her  voyage ;  and  such 
repairs  having  been  done,  and  a  portion  of  the  cargo  sold  to  defray 
expenses,  the  remainder  of  the  cargo  was  reloaded,  and  the  ship 
proceeded  to  her  port  of  destination.  Among  other  expenses 
claimed  as  general  average  were  the  expenses  of  repair  necessary 
to  enable  the  ship  to  prosecute  her  voyage,  the  expenses  of  unload- 
ing and  reloading  the  cargo,  the  master's  expenses,  at  five  dollars 
per  diem,  during  the  unloading,  repairing,  and  reloading,  and 
expenses  for  crimpage  to  replace  deserters  during  the  repairs. 
The  question  for  the  Court  was,  whether  the  case  was  one  of  gen- 
eral average,  and  if  so  to  what  extent.  It  is  a  little  difficult  to 
gather  from  the  judgments  in  the  case  what  was  the  exact  view  of 
the  diflferent  members  of  the  Court  who  delivered  judgments,  as 
to  the  separate  heads  of  claim.  Lord  Ellenborough  appears  to 
have  decided  that  only  the  captain's  expenses  in  port  and  crimpage 
were  to  be  disallowed.  Lb  Blanc,  J.,  said  that  the  unloading 
might  be  general  average  if  it  were  necessary,  in  order  to  repair 
the  ship,  but  leaves  it  in  doubt  whether  the  expenses  of  reloading 
would  or  not  follow.  Batley,  J.,  deals  only  with  the  question 
how  much  of  the  repairs  should  be  allowed  as  general  average, 
which  was  the  principal  question  as  regards  items.  Lord  Ellen- 
borough,  however,  laid  down  that  if  the  return  to  port  was  neces- 
sary for  the  general  safety  of  the  whole  concern,  it  seemed  that 
the  expenses  unavoidably  incurred  by  such  necessity  might  be 
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considered  as  the  subject  of  general  average ;  and  that  it  was  not 
so  much  a  question  whether  the  first  cause  of  the  damage  was 
owing  to  this  or  that  accident,  to  the  violence  of  the  elements,  or 
the  collision  of  another  ship,  as  whether  the  effect  produced  was 
such  as  to  incapacitate  the  ship  without  endangering  the  whole 
concern  from  further  prosecuting  her  voyage,  unless  she  returned 
to  port  and  removed  the  impediment 

But  in  the  same  year  as  that  in  which  Plummer  v.  Wildman, 
3  M.  &  S.  482  (16  R  R  334),  was  decided,  the  case  of  Power  v. 
Whitmore,  4  M.  &  S.  141  (16  R  R  416),  came  before  the  same 
Court  In  that  case  the  cause  of  damage  was  a  peril  of  the  sea, 
and  the  ship  having  in  consequence  of  it  been  compelled 
[*'293]  to  *  go  into  port  for  the  safety  of  ship  and  cargo,  a  claim 
to  have  the  wages  and  provisions  of  the  crew  during  the 
stay  in  port,  and  the  expenses  of  repair,  treated  as  general  aver- 
age was  made.  The  claim  was,  however,  disallowed,  and  Lord 
Ellenbobough,  in  delivering  the  judgment  of  the  Court,  took 
occasion  to  qualify  the  proposition  laid  down  in  Plummet  v. 
Wildman,  and  to  explain  and  justify  the  decision  in  that  case, 
upon  the  ground  that  there  the  master  was  compelled  to  cut  away 
his  rigging  in  order  to  preserve  the  ship,  and  afterwards  put  into 
port  to  repair  that  which  he  sacrificed.  The  judgment,  then,  in 
Potoer  V.  Whitmore  must  be  taken  to  recognise  that  there  is,  in 
reference  to  a  port  of  refuge  expenses  claimed  as  general  average, 
a  distinction  between  a  case  of  a  vessel  putting  into  a  port  for 
repair  in  consequence  of  a  voluntary  sacrifice,  and  a  case  of  a 
vessel  so  putting  into  port  in  consequence  of  an  ordinary  peril  of 
the  seas,  although  in  both  cases  the  putting  into  port  itself  may 
equally  give  rise  to  a  claim  for  general  average  contribution.  In 
Hallett  V.  Wigram,  9  C.  B.  580,  at  p.  607,  Cbesswell,  J.,  in 
speaking  of  Power  v.  Whitmore,  said  that  Lord  Ellenbobough 
had  there  stated  the  rule  according  to  what  had  always  been  and 
still  was  understood  to  be  the  law  as  to  general  average.  Wilde, 
Ch.  J. ,  9  C.  B.  580,  at  p.  603,  in  the  same  case  quoted  the  follow- 
ing passage  from  Abbott  on  Shipping,  8th  ed. ,  p.  478 :  "  Thus  if  it 
be  necessary  to  unlade  the  goods  in  order  to  repair  the  damage 
done  to  a  ship  by  tempest  or  by  collision  with  another  vessel,  so 
as  to  enable  her  to  prosecute  and  complete  her  voyage,  it  has  been 
held  that  the  expenses  of  unloading,  warehousing,  and  reshipping 
the  goods,  should  be  sustained  by  general  contribution,  because  all 


B.  C.  VOL.  XIV.]      SECT.  X.  —  GENERAL  AVERAGE  LOSS.  393 

Vo.  88.  — AtvwNlT.  SeUar,  6  0.  B.  D.  898,  294. 

peisons  are  interested  in  the  execution  of  the  measures  necessary 
to  the  completion  of  the  voyage, "  and  added  that  the  reason  there 
assigned  might  be  applicable  to  the  case  the  author  has  in  his 
mind,  —  Hummer  v.  WUdman  ;  but  that  as  a  general  proposition 
it  was  too  large.  The  Chief  Justice  then  pointed  out  that  the 
decision  in  FLummer  v.  WUdman  had  been  explained  in  Power 
V.  Whitm^re,  upon  the  ground  that  the  expenses  were  consequent 
upon  a  voluntary  sacrifice,  and  then  quotes,  apparently  with 
approval,  the  following  passage  from  Abbott,  8th  ed.,  p. 
497 :  *  *  It  seems  to  resiflt  from  these  decisions  that  if  a  [*  294] 
vessel  goes  into  port  in  consequence  of  an  injury  which  is 
itself  the  subject  of  general  average,  such  repairs  as  are  absolutely 
necessary  to  enable  her  to  prosecute  her  voyage,  and  the  necessary 
expenses  of  port  charges,  wages,  and  provisions  during  the  stay, 
are  to  be  considered  as  general  average ;  but  if  the  damage  was 
incurred  by  the  mere  violence  of  the  wind  or  weather,  without 
sacrifice  on  the  part  of  the  owners  for  the  benefit  of  all  concerned, 
it  falls,  with  the  expenses  consequent  upon  it,  within  the  contract 
of  the  shipowner  *  to  keep  his  vessel  tight,  staunch,  and  strong  * 
during  the  voyage  for  which  she  is  hired. '  The  actual  decision 
in  Hallett  v.  Wigram,  9  C.  B.  580,  was,  that  a  claim  to  general 
average  does  not  arise  where  a  part  of  the  cargo  is  sold  to  raise 
money  at  a  port  to  which  a  ship  has  put  back  for  the  repair  of 
damage  incurred  by  ordinary  perils  of  the  sea.  That  case  was 
decided  in  1850,  Power  v.  Wkitmore,  4  M.  &  S.  141  (16  R  R 
416),  in  1815,  and  we  have  therefore  the  law,  as  laid  down  by  the 
Courts  for  a  considerable  portion  of  the  period  over  which  the 
practice  of  average  adjusters  stated  in  the  special  case  extends, 
running  counter  to  that  practice,  by  recognising  as  regards  port  of 
refuge  expenses  a  distinction  between  cases  where  a  ship  puts  into 
a  port  of  distress  for  repair  of  damage  caused  by  a  voluntary  sacri- 
fice, and  cases  where  it  so  puts  in  for  repair  of  damage  caused  by 
peril  of  the  seas ;  and  admitting,  in  the  former  cases,  as  a  matter 
of  principle  if  not  of  express  decision,  expenses  such  as  those 
in  question  in  this  case  to  be  the  subject  of  general  average 
contribution. 

This  distinction  in  principle  is  to  be  found  asserted  by  Benecke, 
who  was  a  member  of  Lloyd's,  in  his  valuable  work  on  the  "  Prin- 
ciples of  Indemnity  in  Marine  Insurance,*  published  in  1824.  At 
p.  191  he  says:  ^  If  setting  aside  all  laws  and  received  opinions 
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the  case  is  exammed  merely  according  to  the  fundamental  maxims 
which  regulate  general  and  particular  average,  it  will  in  the  first 
instance  appear  evident  that  not  only  all  the  port  charges,  such 
as  pilotage,  harbour  dues,  lighterage,  Sec ,  but  also  the  charges  of 
unloading  and  reloading,  repairs  and  crew's  wages,  will  be  general 
average  if  the  ship  put  into  port  for  the  mere  purpose  of  repairing 

a  damage  voluntarily  incurred  for  the  general  advantage. 
[*  295]  For  all  *  these  expenses,  being  the  necessary  consequences 

of  a  measure  taken  for  the  general  benefit,  belong  to  gen- 
eral average. "  And  then  turning  to  the  case  where  the  port  is 
entered  in  consequence  of  a  particular  damage  sustained,  by  which 
the  vessel  is  rendered  unfit  to  prosecute  her  voyage,  as  where 
masts,  sails,  or  other  requisite  apparel  are  lost  in  a  storm,  or  a 
vessel  has  sprung  a  dangerous  leak,  he  adds :  "  All  the  expenses  of 
entering  the  port  are  a  subject  of  general  average,  being  the  con- 
sequence of  a  measure  voluntarily  taken  for  the  preseiration  of 
the  whola  But  as  soon  as  the  object  of  putting  the  vessel  and 
her  cargo  in  safety  is  accomplished,  the  cause  for  general  contribu* 
tion  ceases ;  for  whatever  is  subsequently  done  ia  not  a  sacrifice 
for  the  benefit  of  the  whole,  or  for  averting  an  imminent  danger, 
but  it  is  the  mere  necessary  consequence  of  a  casual  misfortune.  * 
Benecke  then  claims  the  allowance  even  of  wages  of  crew  and 
provisions  where  the  putting  into  port  is  the  consequence  of  a 
damage  belonging  to  general  average ;  on  the  other  hand,  he  con- 
tends for  the  disallowance  even  of  the  expenses  of  unloading  cargo 
where  it  is  the  consequence  of  a  damage  belonging  to  particular 
average.  In  Stevens  on  Average  and  Bailey  on  Average  the  dis- 
tinction referred  to  is  not  adopted,  except  as  r^ards  the  repairs 
of  the  ship ;  but  both  writers  assert  as  a  matter  of  principle  that 
where  a  ship  necessarily  puts  into  a  port  to  repair  damage,  whether 
the  origiQal  cause  of  damage  be  a  voluntary  sacrifice  or  an  ordinary 
peril  of  the  sea,  the  expenses  of  warehousing  and  reloading,  as 
well  as  those  of  unloading  the  cargo,  and  the  outward  as  well  as 
the  inward  port  charges,  should  be  the  subject  of  general  average 
contribution.  See  Stevens,  p.  22,  and  Bailey,  p.  119.  They  look 
not  to  the  more  remote  damage  which  undoubtedly  was  a  particu- 
lar average  loss,  but  to  the  proximate  act  of  putting  into  port  for 
the  safety  of  ship  and  cargo  which  would  belong  to  general  aver- 
age, and  in  answer  to  the  argument  that  their  views,  if  logically 
carried  out,  would  lead  to  the  allowance  as  general  average  of  the 
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cost  of  the  repair  of  the  ship,  Btdley,  at  p.  119,  replies  that  the 
damage  which  Becessitated  that  repair  being  caused  by  a  peril  of 
the  sea,  the  repair  should  be  treated  as  particular  average,  but  that 
the  ship  does  not  put  into  the  port  of  refuge  because  she  wants 
repairs,  but  because  the  voyage  cannot  be  continued  until 
she  is  repaired,  or  *  a  total  loss  of  ship  and  cargo  will  [*  296] 
follow  if  she  does  not  go  into  port;  he  adds,  at  p.  120: 
'  The  immediate  cause  of  putting  into  the  port  of  refuge  is  the 
impossibility  of  completing  the  voyage  in  her  then  state  or  the 
expected  total  loss  of  ship  and  cargo ;  the  damage  which  the  ship 
has  sustained  is  the  remote  cause  only,  for  under  other  circum- 
stances the  crew  are  not  justified  in  putting  into  port,  although 
the  vessel  may  have  sustained  damage  which  it  will  be  necessary 
ultimately  to  repair. '  The  views  thus  expressed  are  substantially 
those  which  are  recognised  in  American  law  and  practice,  and 
they  are  carried  out  to  the  length  of  including  the  expense  of 
wages  of  crew  and  provisions  at  the  port  of  refuge  in  the  amount 
to  be  contributed  for  in  general  average,  in  all  cases  where  a  ves- 
sel puts  into  port  for  the  common  safety,  whether  owing  to  injury 
from  a  peril  of  the  sea  or  a  voluntary  sacrifice.  See  Phillips  on 
Insurance,  3rd  ed. ,  s.  1322,  6,  8.  To  return  to  the  text-writers  of 
this  country,  Mr.  Amould,  in  his  work  on  Marine  Insurance,  3rd 
ed. ,  vol.  ii.  p.  789,  after  discussing  the  principles  relating  to  gen- 
eral average,  says :  "  From  these  principles  it  follows  that  where 
a  ship  has  either  cut  away  her  masts  or  rigging,  or  has  been  so 
damaged  by  a  storm  that  it  is  necessary  for  the  safety  both  of  ship 
and  cargo  to  put  into  a  port  of  distress  for  repairs,  all  the  expenses 
inseparably  connected  with  the  act  of  first  putting  into  and  after- 
wards clearing  out  of  such  a  port  of  distress  give  the  shipowner  a 
claim  to  a  general  average  contribution ;  and  this  upon  the  plain 
ground  that  these  expenses  are  a  necessary  consequence  of  an 
extraordinary  measure  taken  for  the  general  preservation. " 

Neither  of  the  already  cited  cases  of  Power  v.  Whitmore  and 
Hallett  V.  Wigram  is  a  direct  authority  against  the  proposition 
just  quoted,  except  so  far  as  the  disallowance  of  the  expenses  for 
wages  of  crew  and  provisions  in  the  former  case  can  be  said  to  be 
such ;  for,  as  pointed  out,  the  main  subject  of  contention  in  those 
cases  was  the  claim  for  expenses  of  repair  made,  notwithstanding 
that  such  repair  was  in  each  case  rendered  necessary  in  conse- 
quence of  injury  caused  by  ordinary  perils  of  the  sea ;  and  neither 
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the  expenses  of  unloading,  waiehousing,  or  reloading  cargo, 
[*  297]  nor  port  or  pilotage  charges,  came  in  question.     *  The 

case  of  Hall  v.  Janson,  4  K  &  B.  500,  24  L  J.  Q.  B.  97, 
decided  in  1855,  is,  on  the  contrary,  direct  authority  in  favour  of 
the  proposition  that  the  expense  of  reloading  as  well  as  of  unload- 
ing cargo  constitutes  a  claim  to  general  average  contribution,  even 
though  the  original  cause  of  putting  into  port  was  a  particular 
average  loss.  There,  in  an  action  upon  a  policy  of  marine  insur- 
ance, a  count  of  the  declaration  stated  that  the  ship  had  been 
damaged  by  stormy  weather  and  forced  to  go  into  a  port  for  repair, 
in  order  to  enable  her  to  prosecute  her  adventure  and  proceed  on 
her  voyage,  and  had  there  incurred  expenses,  inter  alia,  in  and 
about  unloading  and  reloading  cargo  which  was  necessarily  un- 
loaded for  the  repair  of  the  ship.  This  count  was  upon  demurrer 
held  good  as  showing  the  accruing  of  a  general  average  loss ;  and 
Lord  Campbell,  Ch.  J. ,  in  delivering  the  considered  judgment  of 
the  Court  of  Queen's  Bench  upon  the  point,  said:  *  Now  the 
expenses  necessarily  incurred  in  unloading  and  reloading  the  cargo 
for  the  purpose  of  repairing  the  ship  that  she  may  be  capable  of 
proceeding  on  the  voyage  have  been  held  to  give  a  claim  to  general 
average  contribution ;  for  the  acts  which  occasioned  these  expenses 
become  necessary  from  perils  insured  against,  and  they  are  delib- 
erately done  for  the  joint  benefit  of  those  who  are  interested  in  the 
ship,  the  cargo,  and  the  freight"  And  after  citing  The  Copen- 
hagen,  1  C.  Bob.  289,  Plummer  v.  Wildmany  3  M.  &  S.  482  (16 
R  R  334),  and  Stevens  on  Average,  as  authorities  in  support  of 
the  proposition,  he  added :  "  This  doctrine  is  quite  consistent  with 
what  is  laid  down  in  Power  v.  Whitmore,  4  M.  &  S.  141  (16  R 
R  416),  and  the  other  cases  relied  upon  by  Mr.  Wilde. '  It  is 
not  necessary  for  us  to  decide  in  the  present  case  whether  Hall  v. 
Janson  was  rightly  decided,  and  whether  the  expenses  in  dispute 
in  the  present  case  would  properly  belong  to  general  average,  if 
the  original  cause  of  damage  to  the  ship  had  only  been  a  cause 
belonging  to  particular  average.  If,  however,  the  Court  of  Queen's 
Bench,  in  the  judgment  just  quoted,  and  the  several  text-writers, 
other  than  Benecke,  from  whom  we  have  quoted,  are  right  in  the 
propositions  affirmed  by  them,  and  the  expenses  would  in  such  a 

case  belong  to  general  average,  it  follows,  A  fortiori,  that 
[*  298]  they  would  so  belong  when,  as  is  the  fact  *  here,  the 

original  cause  was  a  voluntary  sacrifice,  while,  on  the  other 
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hand,  even  if  the  proposition  laid  down  in  Hall  v.  Janson,  4  E. 
&  B.  500,  24  L.  J.  Q.  B.  97,  and  supported  by  the  text-writers 
referred  to,  were  too  wide,  there  would  still  be  left  a  consensus  of 
opinion  to  the  effect  that  in  such  a  case  as  the  present,  at  least, 
the  expenses  in  question  must  be  treated  as  constituting  a  claim 
to  general  average  contribution.  In  either  case  the  practice  of  the 
average  adjusters  as  stated  in  the  special  case  would  be  erroneous, 
and  it  is  to  be  gathered  from  a  recent  edition  of  a  modem  work  on 
the  law  of  general  average  by  Mr.  Lowndes,  himself  also  an  aver- 
age adjuster  of  experience,  3rd  ed.  107,  that  as  regards  port  of 
refuge  expenses  where  the  bearing  up  into  port  is  necessitated  by 
a  sacrifice,  the  principle  that  they  should  be  treated  as  general 
average  is  apart  from  his  own  practice,  which  gave  rise  to  the 
present  action,  at  least  beginning  to  be  recognised  in  the  practice 
of  adjusters  and  underwriters.  The  two  cases  of  Job  v.  Langton, 
6  E.  &  B.  779,  and  Walthew  v.  Mavrojani,  L  R  5  Ex.  116,  do 
not  really  touch  the  point  In  each  of  these  cases  a  vessel  hav- 
ing been  accidentally  stranded,  so  that  the  damage  thereby  caused 
was  only  a  particular  average  loss,  was  got  off  and  taken  into  port 
for  repair  at  considerable  expense  after  the  cargo  had  been  un- 
shipped, landed,  and  warehoused  in  safety.  It  was  attempted 
unsuccessfully  to  make  the  cargo  contribute  to  such  expense  as 
general  average.  There  can  be  no  doubt  as  to  the  correctness  of 
the  decisions  in  those  cases,  for  the  whole  basis  of  any  general 
average  claim  was  gone  as  soon  as  the  cargo  was  unshipped.  The 
vessel  was  got  off  and  put  into  port  for  repair  not  to  avert  a  loss 
to  the  whole  adventure,  but  to  repair  the  particular  average  damage. 
Lord  Campbell,  Ch.  J. ,  delivered  the  judgment  of  the  Court  in  Job 
V.  Langton  (6  E.  &  B.,  at  p.  791),  and  in  the  course  of  his  judg- 
ment said  "  that  the  stranding  was  fortuitous,  arising  directly 
from  perils  of  the  sea,  and  that  the  expenses  must  therefore,  in 
order  to  constitute  general  average,  be  brought  within  the  category 
of  extraordinary  expenses  incurred  for  the  joint  benefit  of  ship  and 
cargo. "  And  it  is  obvious,  from  the  whole  judgment,  that  Lord 
Campbell  not  only  did  not  consider  that  his  observations  would 
be  applicable  to  the  case  of  a  voluntary  sacrifice,  but 
*  also  did  not  consider  that  there  was  any  conflict  between  [*  299] 
his  then  decision  and  his  former  judgment  in  Hall  v. 
Janson,  There  is  nothing  in  the  judgment  in  Walthew  v.  Mavro- 
jani  which  alters  the  case.     The  result  of  this  review  of  the 
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authorities  is  to  confirm  the  opinion  which,  apart  from  authority, 
we  entertain  and  have  already  expressed  upon  the  question  sub- 
mitted to  u&  The  practice,  then,  of  the  average  adjusters,  as 
stated  in  the  special  case,  appears  to  us  to  be  neither  founded  on 
true  principles,  nor  to  be  in  accordance  with  the  views  of  the  text- 
writers,  and  so  far  as  there  is  case  authority  upon  the  matter,  it 
appears  to  us  to  be  opposed  to  legal  decisions.  It  is  a  practice, 
too,  which  has  not  been,  as  the  practice  in  Stewart  v.  West  India 
and  Pacific  Steam  Ship  Company ^  L  R  8  Q.  B.  88,  was,  made  a 
part  of  the  contract  between  the  parties,  and  therefore  constitutes 
no  impediment  to  our  giving  effect  to  the  objections  to  its  valid- 
ity ;  and  in  deciding,  as  we  do,  that  the  judgment  of  tiie  majority 
of  the  Court  below  was  right  and  should  be  affirmed,  it  is  satis- 
factory to  us  to  know  that  the  law,  as  laid  down  in  the  judgment 
of  the  Court  below  and  of  this  Court,  is  placed  upon  a  footing 
which  more  nearly  assimilates  it,  in  matters  in  which  assimila- 
tion is  desirable,  to  the  law  obtaining  in  other  mercantile  and 
maritime  communities.  Judgment  affirmed, 

ENGLISH  NOTES. 

In  Svensden  v.  Wallace  (C.  A.  1883,  H.  L.  1884),  13  Q.  B.  D.  69, 
10  App.  Cas.  404,  63  L.  J.  Q.  B.  386,  64  L.  J.  Q.  B.  497,  a  ship  on  a 
voyage  from  Bangoon  to  Liverpool  sprang  a  leak  which  made  it  danger- 
ous to  continue  the  voyage.  The  captain,  acting  for  the  safety  of  the 
ship  and  cargo,  put  into  the  port  of  St.  Louis  in  the  Mauritius.  There 
was  still  danger  of  the  ship  sinking  in  harbour,  and  for  the  common 
safety  the  cargo  was  unloaded.  The  vessel  was  then  taken  into  dry 
dock  and  repaired,  after  which  she  reloaded  and  completed  her  voyage. 
The  claim  by  the  shipowners  for  general  average  in  respect  of  the 
towage,  pilotage,  and  port  dues  inwards  and  in  respect  of  the  unloading 
of  the  cargo  was  conceded,  and  the  owners  of  the  goods  admitted  their 
liability  to  pay  the  warehouse  rent  of  the  cargo;  but  they  refused  to 
contribute  towards  the  reloading  of  the  cargo,  or  the  pilotage,  or  port 
dues  outwards.  The  question  was  whether  the  claim  to  contribution 
for  the  reloading,  and  for  pilotage  and  port  dues  outwards,  was  good  as 
a  claim  for  general  average.  The  Court  of  Appeal  held  it  was  not. 
As  the  case  came  before  the  House  of  Lords  the  question  was  narrowed 
to  the  point  whether  the  claim  for  reloading  was  good;  and  the  House 
decided  that  it  was  not.  Broadly  the  decisions  were  based  on  the  ground 
that  the  acts  done  for  the  common  safety  were  at  an  end  when  the  cargo 
was  landed.     The  cargo  was  then  safe,  and  so  was  the  ship,  except  for 
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the  sea  damage,  which  was  in  that  case  particular  average.  '^  The  hroad 
andohvious  distinctioD,"  as  Lord  Justice  Bowek  puts  it  (13  Q.  B.  D.  96, 
53  L.  J.  Q.  B.  398),  "is  that  in  Atwoad  v.  SellaT  there  was  a  general 
average  sacrifice  of  a  portion  of  the  ship  herself  which  rendered  necesr 
sary  the  repairs  of  the  vessel  in  port,  and  the  unloading,  warehousing, 
and  reloading  of  the  cargo  for  that  purpose.'^  That  is  to  say,  all  this 
was  necessary  to  make  up  to  the  shipowner  his  original  voluntary 
sacrifice. 

AMERICAN  NOTES. 

This  case  was  too  recent  for  citation  in  Parsons  on  Marine  Insurance,  but 
HaU  V.  Jansan,  cited  in  the  principal  case,  is  cited  in  2  ibid.  819.  Expenses 
of  unloading  and  storage  of  cargo  are  included  in  general  average  in  Barker  y. 
Phcmix  Ins,  Co,,  8  Johnson  (N.  Y.),  807. 

Halletl  V.  Wigramy  cited  in  the  principal  case,  is  also  cited  by  Parsons 
(2  Marine  Insurance,  p.  257),  and  he  gives  it  as  the  settled  law  of  this  country 
that  expenses  of  repair,  if  necessary,  from  the  time  the  vessel  bore  away  for 
the  port  of  repair,  come  under  general  average.  Citing  Walden  v.  Le  Roy^ 
2  Caines  (N.  Y.),  268;  Thornton  v.  U.  S.  Ins.  Co,,  8  Fairfield  (Maine),  150; 
Clark  V.  U,  F,  (f  M.  Ins,  Co.,  7  Massachusetts,  365;  Peters  v.  Warren  Ins. 
Co.,  3  Sumner  (U.  S.  Circ.  Ct.),  400;  Barker  v.  Phcenix  Ins,  Co,,  8  Johnson 
(N.  Y.),  818 ;  and  see  Bedford  Com,  Ins.  Co.  v.  Parker,  2  Pickering  (Mass.),  1 ; 
13  Am.  Dec.  888  (a.  d.  1878).  In  the  last  case  the  Court  said :  ''  We  there- 
fore find  no  difficulty  in  deciding  that  when  a  vessel  is  accidentally  stranded 
in  the  course  of  her  voyage,  and  by  labor  and  expense  is  set  afloat,  and  com- 
pletes her  voyage  with  the  cargo  on  board,  the  expense  bestowed  on  this 
object,  as  it  produces  benefit  to  all,  so  it  shall  be  a  charge  upon  all,  according 
to  the  rules  of  apportioning  general  average."  The  Court  also  said  :  "  This 
case  presents  a  question  which  we  do  not  find  to  have  been  decided  in  this 
State,  in  New  York,  or  in  England ;  and  what  is  quite  as  remarkable,  on  inquiry 
among  underwriters  of  the  city  of  Boston,  it  appears  that  it  is  considered  a 
new  question  by  them,  cases  of  the  kind  either  not  having  occurred  or  having 
been  settled  without  dispute,  upon  principles  of  compromise."  "There  can 
be  no  doubt  that  this  decision  was  correct."  McAndretos  v.  Thatcher,  3  Wallace 
(U.  S.  Supr.  Ct.),  374.  See  Nelson  v.  Belmont,  21  New  York,  38,  approving  the 
Massachusetts  case,  and  citing  Job  v.  Langton,  6  £1.  &  Bl.  779,  and  Moran  v. 
Jones,  7  ibid.  523,  and  observing :  "  If  the  enterprise  is  not  abandoned,  and 
the  property,  although  separated  from  the  rest,  is  still  under  the  control  of 
the  master  of  the  vessel,  and  liable  to  be  taken  again  on  board  for  the  purpose 
of  prosecuting  the  voyage,  the  relations  of  the  several  owners  are  in  no  respect 
changed.  The  common  interest  remains,  and  whatever  is  done  for  the  proteo- 
tion  of  that  common  interest  should  be  done  at  the  common  expense."  Be  van 
V.  Bank  of  the  U.  5.,  4  Wharton  (Penn.),  301,  cited  by  Lord  Campbrll  in 
Moran  v.  Jones,  was  distinguished  in  Mc Andrew  v.  Thatcher  and  Nelson  v. 
Belmont.  In  the  Mc  Andrew  case  the  Court,  after  observing  that  unloading 
the  cargo,  partly  to  save  the  goods,  but  also  to  lighten  and  float  the  vessel, 
did  "  not  necessarily  divest  the  transaction  of  its  character  as  an  act  performed 
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for  the  joiut  benefit  of  the  ship  and  cargo/'  continued :  *'  £xcept  where  the 
disaster  occurs  in  the  port  of  destination,  or  so  near  it  that  the  voyage  may 
be  regarded  as  ended,  the  master,  if  the  goods  are  not  perishable,  has  the  right, 
and  if  practicable  it  is  his  duty,  to  get  off  the  ship,  reload  the  cargo,  and 
prosecute  the  voyage  to  its  termination." 


No.  84  — GOULD  v.   OLIVER 
(c.  p.  1837.) 

RULE. 

Goods  laden  on  deck,  and  necessarily  thrown  overboard 
for  the  preservation  of  the  ship  and  general  cargo,  do  not 
ordinarily  constitute  a  general  average  loss;  but  where 
goods  are  laden  on  deck  in  accordance  with  a  general  usage 
of  trade  upon  voyages  of  the  like  description,  the  owner  of 
the  goods  is,  in  such  a  case,  entitled  to  a  general  average 
contribution. 

Oonld  and  others  v.  Oliver. 

4  Bing.  N.  C.  134-143  (s.  c.  5  Scott,  445;  3  Hodges,  807 ;  7  L.  J.  (N.  S.)  C  P.  68). 

Insurance.  —  General  Average,  —  Timber  loaded  on  Deck. 

[134]       The  proprietor  of  goods  laden  on  the  deck  of  a  ship,  according  to  the 
custom  of  a  particular  trade,  is  entitled  to  contribution  from  the  ship- 
owner for  a  loss  by  jettison. 

The  second  count  of  the  declaration  stated,  that  whereas  the 
plaintiffs,  before  and  at  the  time  of  the  happening  of  the  damages 
and  losses  in  that  count  mentioned,  were  the  owners  and  proprie- 
tors of  certain  merchandise  and  chattels,  to  wit,  twenty-six  pieces 
of  timber,  then  being  in  and  on  board  a  certain  ship  or  vessel  of 
the  defendant,  and  laden  and  placed  on  the  deck  thereof,  to  be 
carried  and  conveyed  therein  for  freight  payable  to  the  defendant 
in  that  behalf,  on  a  certain  voyage  whereon  the  said  ship  was  then 
proceeding,  to  wit,  from  Quebec  to  London ;  and  whereas, 
[*  135]  *  before  and  at  the  time  of  the  loading  of  the  said  last- 
mentioned  pieces  of  timber,  in  and  on  board  the  said  ship 
or  vessel,  there  had  been,  and  was,  a  certain  ancient  and  laudable 
custom  used  and  approved  of,  touching  and  concerning  the  loading 
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of  timber  in  and  on  board  ships  or  vessels  trading  between  Quebec 
and  London,  and  employed  in  carrying  timber  from  Quebec  to 
London  aforesaid,  that  is  to  say,  that  the  owners  of  such  ships  or 
vessels  have  had,  and  have  been  used  and  accustomed  to  have,  and 
of  right  have  had,  and  still  of  right  ought  to  have  for  themselves 
and  their  servants,  the  liberty  and  privilege  of  loading  and  plac- 
ing on  the  deck  of  such  ships  or  vessels  a  reasonable  part  of  such 
timber  as  they  from  time  to  time,  respectively,  are  employed  to 
bring  from  Quebec  to  London ;  and  whereas,  also,  the  said  ship  or 
vessel,  in  that  count  first  mentioned,  at  the  time  of  the  happening 
of  the  damages  and  losses  in  that  count  mentioned,  was  a  ship 
or  vessel  trading  between  Quebec  and  London,  and  employed  in 
carrying  timber  from  Quebec  to  London  aforesaid;  and  the  said 
twenty-six  pieces  of  timber,  so  laden  and  placed  on  the  deck  of 
the  said  ship  or  vessel,  were  then  a  reasonable  part  in  that  behalf 
of  the  timber  which  the  defendant  was  then  employed  to  carry  in 
that  voyage  by  the  said  ship  or  vessel  from  Quebec  to  London ;  and 
the  said  twenty -six  pieces  of  timber  were  laden  by  the  defendant 
on  the  deck  of  the  said  ship  or  vessel,  in  pursuance  of  and  accord- 
ing to  the  said  custom ;  and  whereas,  also,  whilst  the  said  ship  or 
vessel  was  sailing  and  proceeding  on  her  said  voyage  with  the  said 
chattels  and  merchandise  on  board,  to  wit,  on,  &c.,  by  storms, 
winds,  and  tempestuous  weather,  in  order  to  preserve  the  said 
ship  or  vessel,  it  then  became  expedient  and  necessary  to  throw 
and  cast  overboard  the  said  chattels  and  merchandise,  being  the 
property  of  the  plaintiffs  of  great  value,  to  wit,  of  the 
value  of  £100 ;  and  the  same  were  *  then,  accordingly,  [*  136] 
cast  and  thrown  overboard,  and  became,  and  were  wholly 
lost  to  the  plaintiffs ;  and  the  said  ship  or  vessel  was,  by  means 
of  the  premises,  then  saved  and  preserved,  and  afterwards,  to  wit, 
on,  &c. ,  arrived  safely,  to  wit,  at  London  aforesaid ;  of  all  which 
last-mentioned  premises  the  defendant  afterwards,  to  wit,  on,  &c. , 
had  notice;  and  then,  in  consideration  of  the  last-mentioned 
premises,  promised  to  pay  the  plaintiffs  so  much  money  as  the 
defendant,  as  owner  of  the  said  ship,  and  interested  in  the  said 
freight,  was  liable  to  contribute  to  the  said  losses  and  damages 
in  a  general  average,  on  request;  the  plaintiffs  averred  that  the 
defendant,  as  such  owner  of  the  said  ship,  and  so  interested  in  the 
said  freight,  was  liable  to  pay  and  contribute  to  the  said  losses 
and  damages,  in  a  general  average,  a  large  sum  of  money,  to  wit, 
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the  sum  of  £20 ;  whereof  the  defendant  afterwards,  to  wit,  on,  &c., 
had  notice ;  yet  the  defendant  disregarded  the  said  promise,  and 
had  not  paid  the  last-mentioned  sum  of  money,  or  any  part 
thereof. 

Flea ;  that  though  true  it  was,  that  before  and  at  the  time  of 
the  loading  of  the  said  pieces  of  timber  in  and  on  board  the  said 
ship  or  vessel,  there  had  been  and  was  the  said  custom,  in  the 
second  count  mentioned,  yet  there  had  not  been,  and  was  not  any 
custom  that  any  contribution  and  general  average  should  be  paid 
upon  the  loss  or  damage  of  timber  so  laden  and  placed,  as  in  the 
said  count  mentioned,  and  cast  and  thrown  overboard  as  in  that 
count  mentioned ;  and  that,  the  defendant  was  ready  to  verify,  &c 

Demurrer ;  that  it  was  admitted  in  and  by  the  last-mentioned 
plea,  that  such  custom  existed  in  fact,  as  was  stated  in  the  second 
count  of  the  declaration ;  and  that  the  matter  sought  to  be  put  in 
issue  by  the  said  plea  was  a  conclusion  of  law  necessarily  result- 
ing from  such  custom  in  fact ;  and  also  that  no  apt,  suffi- 
[*  137]  cient,  or  material  *  traverse  of  fact  could  be  taken  upon 
the  matter  alleged  in  the  said  last-mentioned  plea. 

Joinder. 

The  case  was  argued  in  Trinity  Term  by 

Wilde,  Serjt ,  for  the  plaintiffs. 

The  plea  is  ill,  and  the  plaintiffs  are  entitled  to  contribution. 
By  the  rule  of  the  Bhodian  law,  if  goods  are  thrown  overboard 
in  order  to  lighten  a  ship,  the  loss  incurred  for  the  benefit  of  all 
shall  be  made  good  by  the  contribution  of  all :  Abbott  on  Ship- 
ping, part  3,  chap.  8,  s.  2,  p.  355 ;  Price  v.  Noble,  4  Taunt  123 
(13  R  R  566);  and  there  is  nothing  to  exempt  this  defendant 
from  the  operation  of  the  general  rule.  For  this  is  not  a  question 
between  the  different  shippers  of  goods,  nor  between  assured  and 
underwriter,  but  between  the  shipper  and  the  owner  of  the  ship ; 
and  though,  in  general,  the  owners  of  other  goods,  and  insurers, 
are  exempted  from  contribution  in  respect  of  the  jettison  of  goods 
laden  on  deck,  because  such  a  mode  of  lading  obstructs  the  man- 
agement of  the  ship:  French  Ordinance,  liv.  3,  tit  8,  art  13; 
Backhouse  v.  Ripley,  Park  on  Ins.  26 ;  Abbott  on  Shipping,  part 
3,  chap.  8,  s.  13,  p.  368;  yet  those  parties  are  not  exonerated 
where  there  is  a  custom  for  loading  on  the  deck:  Da  Costa  y. 
Edmwnds,  4  Camp.  142  (16  R  R  763);  nor  is  the  owner  ever 
exonerated,  because  if  the  goods  were  placed  there  without  the 
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consent  of  the  shipper,  the  shipowner  shall  not  take  advantage  of 
his  own  wrong;  and  if  they  were  placed  there  by  the  consent  of 
the  shipper,  it  must  have  been  at  the  request  and  for  the  con- 
venience of  the  shipowner,  who  ought  not  thereby  to  escape  from 
his  general  liability.  The  responsibilities  of  underwriters  depend 
on  the  contract  in  the  policy  of  insurance,  while  the  claim  for 
general  average  rests  on  a  general  rule  of  law :  Simonds  v. 
•  Whiie,  2  B.  &  C.  806  (p.  422,  post) ;  Price  v.  Noble  ;  and  in  [*  138] 
the  French  Ordinance,  b.  2,  tit  1,  art  12,  fo.  397,  a  case  is 
referred  to  where  there  being  a  known  usage  upon  the  voyage  in 
question  to  load  goods  upon  the  dock,  the  under-deck  cargo  of  flour 
was  held  bound  to  contribute  to  tiie  jettison  of  the  upper-deck  cargo. 
Where  the  goods  are  improperly  placed  on  the  deck,  the  owners  of 
other  goods  are  not  liable ;  but  the  owner  of  the  ship  is  never  exon- 
erated from  contribution,  because  he,  or  his  servant  the  captain, 
might  have  prevented  the  improper  stowage :  Code  Napoleon  (Com- 
merce), art.  421,  Laws  Ancient  and  Modem,  of  the  Sea,  323, 
325 ;  but  here  it  is  expressly  averred  in  the  declaration  that  the 
goods  were  properly  stowed,  according  to  the  custom  of  the  trade. 

Stephen,  Serjt. ,  for  the  defendant.  —  If  this  action  proceeds  on 
the  custom,  the  count  is  insufficient  The  custom  is  not  alleged 
to  have  existed  from  time  immemorial ;  and  even  if  that  should 
be  deemed  unnecessary  in  a  custom  of  trade,  at  all  events  the 
usage  should  have  been  distinctly  set  forth ;  for  time  and  usage 
are  the  two  pillars  of  custom:  1  Leon.  242;  Bro.  Abr.,  Custom, 
fo.  251,  pi.  51 ;  Co.  Lit  110  b,  113  b.  All  customs,  too,  are 
local;  a  qualification  which  the  count  has  not  attached  to  the 
custom  in  question.  If  it  existed,  it  impliedly  became  a  part 
of  the  defendant's  contract,  which  should  have  been  set  forth 
accordingly,  as  it  was  in  Birkley  v.  Presffrave,  1  East,  220  (6 
R  R  256). 

The  main  question,  however,  is,  whether,  where  it  is  usual  to 
stow  goods  on  deck,  contribution  may  be  claimed  in  respect  of  the 
jettison  of  such  goods.  Now  the  general  rule  is,  that  contribution 
cannot  be  claimed  in  respect  of  goods  laden  on  deck.  And  to  that 
rule  there  is  no  exception ;  for  though  it  is  true  that  by 
another  *  rule  the  master  is  allowed  to  load  goods  on  the  [*  139] 
deck,  where  such  is  the  usage  of  the  particular  voyage : 
Abbott  on  Shipping,  p.  363 ;  yet  there  is  no  authority  for  say- 
ing that  he  is  therefore  liable  to  general  averaga     Da  Costa  v. 
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Edmunds  was  an  action  against  an  underwriter,  and  the  claim 
turned  on  the  construction  to  be  put  on  the  contract,  not  on  the 
general  law.  The  master  or  owner  may  be  liable  for  the  injury 
in  an  action  on  the  case  for  improperly  stowing,  but  not  for  a  gen- 
eral average.  By  the  Ordinance  of  Louis  XIV.,  art.  12,  s.  16,  no 
master  shall  lay  any  goods  on  his  ship's  deck  without  consent  of 
the  owners,  on  pain  of  being  auswerable  for  all  damages ;  and  by 
art.  13,  s.  33,  no  contribution  shall  be  demanded  for  payment  of 
such  goods  as  shall  be  on  deck,  leaving  the  owner  his  recourse 
against  the  master.  To  the  same  effect  is  Code  Napoleon  (Com- 
merce), 421 ;  Emerigon,  cap.  12,  s.  42 ;  Pardessus,  Cours  de  Loi, 
vol.  3,  art  795,  p.  192.  If  the  master  has  the  consent  of  the 
owner  to  put  his  goods  there,  he  is  free  from  all  responsibility. 
All  these  authorities  speak  of  the  master,  and  not  of  the  ship- 
owner. The  authority  of  Emerigon  is  decisive,  and  overrules  the 
case  in  the  French  Ordinance,  of  the  caigo  of  flour;  and  in 
Phillips  on  Insurance,  323,  a  case  appears  to  have  been  decided 
in  the  American  Courts,  in  which  it  was  held  that  where  there 
was  a  custom  to  that  effect,  goods  might  be  carried  on  deck  with- 
out the  owner's  consent,  and  without  any  claim  against  the  other 
shippers  or  the  shipowner  for  contribution.  Common  peril  is  the 
principle  of  the  law  of  general  average ;  but  goods  below  deck  are 
not  in  equal  peril  with  goods  above ;  and  it  is  a  non  sequitur  to 
say  that  because  goods  may  be  loaded  on  deck,  therefore  they  are 
entitled  to  contribution  for  jettison. 

Wilde,  in  reply.   .  .  .  Cur.  adv.  vult 

[140]  TiNDAL,  Ch.  J.  —  The  question  upon  this  record  arises 
upon  the  second  count  of  the  declaration,  in  which  the  plain- 
tiflTs  declare  for  contribution  against  the  defendant,  the  shipowner, 
in  respect  of  certain  timber  of  the  plaintiffs,  which  was  laden  on 
the  deck  of  the  defendant's  vessel,  to  be  carried  on  a  voyage  from 
Quebec  to  London,  for  freight  to  be  paid  to  the  defendant;  and 

the  plaintiffs  state  in  this  count  a  certain  ancient  and  laud- 
[*  141]   able  custom,  touching  the  loading  of  timber  on  •  board 

ships  engaged  in  the  said  voyage,  by  which  custom  the 
shipowners  have  the  liberty  and  privilege  of  loading,  on  the  decks 
of  their  ships  or  vessels,  a  reasonable  part  of  the  timber  which 
they  are  employed  to  carry  on  such  voyage.  And  the  count  then 
alleges  that  the  timber  in  question  was  a  reasonable  part  of  the 
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timber  which  the  defendant  was  employed  to  carry  upon  that 
voyage,  "  and  was  laden  on  the  deck  of  the  ship,  in  pursuance  of 
and  according  to  such  custom.'  The  defendant  pleads  to  this 
count  that  there  is  not  any  custom  that  any  contribution  and 
general  average  should  be  paid  on  the  loss  or  damage  of  timber 
placed  on  deck  and  cast  overboard;  to  which  plea  the  plaintiff 
demurs. 

It  has  been  urged  in  argument  by  the  defendant  that  the  cus- 
tom stated  in  the  second  count  has  been  pleaded  without  sufficient 
certainty  or  formality ;  but  as  this  objection  does  not  arise  upon  a 
special  demurrer  to  the  declaration  itself,  we  think  no  objection 
in  point  of  form  can  now  be  taken ;  and  that  the  allegation  in 
substance  and  effect  amounts  to  a  statement  of  a  usage  and  prac- 
tice of  loading  ships  generally  observed  upon  the  voyage  in  which 
the  vessel  was  engaged ;  and  consequently,  that  it  must  have  been 
known  to  both  the  contracting  parties,  the  shipowner  and  the 
owner  of  the  timber,  who  must  be  taken  to  have  entered  into  this 
contract  with  reference  to  it 

The  question,  therefore,  before  us  is,  not  whether  generally  the 
owner  of  goods  laden  on  deck  which  are  thrown  overboard  for  the 
preservation  of  the  ship  and  the  rest  of  the  cargo,  is  entitled  to 
contribution  against  the  owners  of  the  ship  and  of  the  residue  of 
the  cai^go,  but  whether  in  this  special  and  particular  case,  where 
the  shipowner  has  laden  the  goods  on  deck  under  a  privilege 
reserved  to  him  by  the  general  usage  and  practice  of  the  voyage, 
the  owner  of  the  goods  may  claim  contribution  from  such  ship- 
owner. 

♦  And  upon  the  best  consideration  we  can  give  to  this  [*  142] 
question,  referring,  at  the  same  time,  to  the  foreign  author- 
ities, and  to  the  few  decisions  which  have  taken  place  in  our  own 
Courts,  we  think  the  plaintiff  entitled  in  this  case  to  contribution 
against  the  shipowner. 

The  general  rule  laid  down  by  the  foreign  authorities,  and 
adopted  by  our  own  law,  is,  as  is  well  known,  that  all  goods 
thrown  overboard  for  the  preservation  of  the  ship  and  cargo  shall 
be  entitled  to  contribution.  Upon  this  general  rule,  however, 
there  is  engrafted  an  exception,  by  the  foreign  writers,  •*  that 
goods  laden  on  the  deck  and  cast  into  the  sea  shall  not  receive 
contribution ;  saving  to  the  owner  of  the  goods  his  recourse  against 
the  master  or  shipowner."     Consol.  del  Mare,   183;   Ordinance, 
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Ijv.  3,  tit  8,  art  13 ;  Emerigcm,  cL  12,  s.  42 ;  Code  de  Com* 
merce,  art  421.  Now,  where  the  loading  on  the  deck  has  taken 
place  with  the  consent  of  the  merchant,  it  is  obvious  that  no 
remedy  against  the  shipowner  or  master  for  a  wrongful  loading  of 
the  goods  on  deck  can  exist  The  foreign  authorities  are,  indeed, 
express  on  that  point.  Yalin,  tit  du  Capitaine,  art  12 ;  ConsoL 
del  Mare,  cap.  183.  And  the  general  rule  of  the  English  law, 
that  no  one  can  maintain  an  action  for  a  wrong,  where  he  has 
consented  or  contributed  to  the  act  which  occasioned  his  loss, 
leads  to  the  same  conclusion.  Unless,  therefore,  the  owner  of  the 
timber  in  this  case  has  a  claim  for  contribution  against  the  owner 
of  the  ship,  he  is  without  any  remedy  whatever  against  any  one, 
but  must  himself  bear  the  whole  of  the  loss  in  consequence  of  his 
timber  having  been  thrown  overboard  for  the  benefit  of  all;  an 
inference  directly  at  variance  with  the  general  rule  above  laid 
down,  and,  indeed,  contrary  to  the  authority  of  the  foreign  writers. 
For  Valin  lays  it  down  that  the  rule  of  article  thirteen  does  not 
apply  in  respect  of  boats  and  other  small  vessels  going 
[•  143]  from  port  to  port,  "  where  the  usage  is  to  *  load  merchan- 
dises on  the  deck. "  The  latter  words  of  which  text-writer 
give  the  reason  for  throwing  such  a  case  out  of  the  exception  into 
the  general  rule  for  contribution,  at  least  so  far  as  the  ship  is 
concerned. 

As  to  the  authorities  in  the  English  Courts,  there  is  no  one 
which  states  directly  that  goods  laden  on  deck  shall  in  no  case  be 
entitled  to  contribution.  The  question,  whenever  it  has  arisen  in 
our  Courts,  has  been  between  the  owner  of  the  goods  thrown  over- 
board and  the  underwriter.  And  the  rule  generally  established 
seems  to  have  been,  that  for  goods  so  laden  the  underwriters  are 
not  responsible.  Boss  v.  Thwaite,  Park  on  Insurance,  26 ;  B<uk^ 
house  V.  Bipley,  ib.  But  in  the  case  of  Da  Costa  v.  Edmunds, 
4  Camp.  142  (16  R  R  763),  it  was  left  to  the  jury  to  say  whether 
there  was  a  usage  to  carry  on  deck  goods  of  the  description  of  those 
thrown  overboard;  and  the  jury  having  found  such  usage,  the 
underwriters  were  held  liable.  The  case  now  under  consideration 
does  not,  indeed,  arise  between  the  same  parties;  but  it  appears 
to  fall  within  the  same  principle  of  decision. 

We  think,  therefore,  the  judgment  on  the  second  count  must  be 
for  the  plaintiffs.  Judgment  for  plaintiffs. 
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ENGUSH  NOTES. 

In  Burton  v.  English  (G.  A.  1883),  12  Q.  B.  D.  218,  53  L.  J.  Q.  B. 
133,  deck  cargo  was  carried,  upon  a  voyage  upon  which  it  was  proved 
to  be  customary  to  carry  deck  cargo,  and  under  a  charter-party  which 
stipulated  (inter  alia)  —  "the  steamer  to  be  provided  with  a  deck  load 
if  required  at  full  freight,  but  at  merchant's  risk."  The  Court  of 
Appeal,  reversing  the  judgment  of  the  Queen's  Bench  Division,  held 
that  the  stipulation  did  not  exclude  the  right  of  the  charterers  to 
recover  general  average  from  the  shipowners  for  the  loss  sustained. 
This  was  in  accordance  with  decisions  of  the  Queen's  Bench  upon  the 
exceptions  in  a  bill  of  lading :  SehnUdt  v.  Royal  Mail  Steamship  Co. 
(1876),  45  L.  J.  Q.  B.  646,  and  Crookea  v.  Allan  (1879),  6  Q.  B.  D.  38, 
49  L.  J.  Q.  B.  201,  41  L.  T.  800,  28  W.  E.  304.  But  the  reasons  given 
by  Brett,  M.  R.,  involve  the  curious  proposition  that  the  claim  to  gen- 
eral average  does  not  arise  out  of  contract  at  all.  If  so,  as  is  well  pointed 
out  by  Mr.  Maclachlan  (Arnould's  Insur.,  6th  ed.,  p.  860),  the  Courts 
of  common  law  have  for  the  last  two  hundred  years  usurped  a  jurisdio 
tion  that  does  not  belong  to  them.  The  decision  is  rested  by  Lord 
Justice  BowEN  upon  a  ground  more  becoming  in  the  month  of  an 
exponent  of  English  law;  namely,  that  the  limitation  of  liability  by 
the  words  ''all  owners'  risks"  is  astipulation  in  favour  of  the  ship- 
owners. ''The  sound  principle,"  he  says,  "  to  be  applied  is  that  those 
who  make  exceptions  in  their  own  favour,  and  to  relieve  themselves  from 
liability,  ought  to  use  clear  words.  If,  therefore,  shipowners  desire  to 
relieve  themselves  from  liability  for  jettison,  they  should  do  so, in  clear 
terms.  My  judgment  proceeds  on  the  basis  that  the  words  of  this  stip- 
ulation are  not  clear  enough."  If  it  were  necessary  further  to  argue 
the  reasons  of  Bbett,  M.  B.,  it  would  be  sufficient  to  cite  from  the 
judgment  of  Lord  Blackburn  in  Anderson  v.  Ocean  Steamship  Co. 
(1884),  p.  409,  posty  where  he  says  that  the  promise  to  contribute  to 
general  average  "is  one  that  would  be  implied  by  law  in  every  contract 
for  the  carriage  of  goods." 

AMERICAN  NOTES. 
This  case  is  cited  in  Lawson  on  Usages  and  Customs,  p.  221 ;  also  by  Parsons 
(2  Marine  Insurance,  pp.  219,  223),  who  says  the  propriety  of  carrying  goods 
on  deck  *'  should  be  determined  in  any  case,  we  think,  and  certainly  so  far  as 
the  law  of  iusuranoe  is  concerned,  by  the  custom."  Citing  Rogers  v.  Mech. 
Ins.  Co.,  1  Story  (U.  S.  Circ.  Ct.),  603,  a  case  of  whale  blubber  stored  on  deck 
according  to  the  custom.  So  of  horses  on  deck.  Browtie  v.  ComtcelU  1  Boot 
(Connecticut),  60;  The  William  Gillum,  2  Lowell  (U.  S.  Circ.  Ct),  154,  So 
in  Hadeton  v.  Manhattan  Ins.  Co.,  12  Federal  Reporter,  159 ;  Wood  v.  Phcenix 
Ins.  Co.,  1  Federal  Reporter,  235;  Harris  v.  Moody,  30  New  York,  267,  citing 


408  INSURANCE. 


Ho.  84.  —  Gould  V.  Oliyer.  —  Hotef . 


the  principal  case ;  Dodge  v.  Bartol,  5  Greenleaf  (Maine),  286 ;  17  Am.  Dec. 
233;  The  Delatmre,  14  Wallace  (U.  S.  Supr.  Ct.),  604;  Taunton  Copper  Co. 
V.  Merchants*  Ins,  Co.,  22  Pickering  (Mass.)}  108;  Merchants^  ffc.  Ins.  Co.  v. 
ShiUUo,  15  Ohio  State,  559 ;  86  Am.  Dec.  491 ;  GUleU  v.  Ellis,  11  Illinois,  579 ; 
Toledo  Ins.  Co.  v.  Speares,  16  Indiana,  62. 

In  absence  of  custom,  goods  on  deck  do  not  generally  constitute  a  general 
average  loss.  See  cases  cited  in  last  note,  ante,  p.  399 ;  Lawrence  v.  Minturji, 
17  Howard  (U.  S.  Supr.  Ct.),  114. 

The  principal  case  is  cited  in  Merchants*  Ins.  Co.  v.  Shillito,  supra,  which 
gives  a  remarkably  exhaustive  review  of  the  English  authorities,  the  Court 
observing:  "The  general  rule  before  referred  to  was  based  on  the  usages 
adopted  in  the  navigation  of  ordinary  sailing-vessels ;  and  the  reason  assigned 
for  the  usage  not  to  stow  goods  on  deck,  and  the  rule  founded  thereon,  is, 
that  goods  so  carried  are  exposed  to  greater  peril,  and  enhance  the  difficulties 
of  navigation,  and  consequent  danger  to  the  ship  and  cargo.  How  far  a  rule 
of  law  based  upon  a  usage  of  ordinary  sailing-craft  may  be  applicable  to  or 
binding  upon  vessels  propelled  and  governed  by  steam  is  worthy  of  considera- 
tion. If  the  latter  are  so  constructed  and  governed  that  the  reason  for  the 
usage  of  the  former  fails,  and  the  usage  ceases,  it  would  seem  that  the  gen- 
eral rule  should  be  so  far  modified  as  to  make  that  class  of  vessels  an  excep- 
tion. However  that  may  be,  it  cannot  be  doubted  that  upon  principle,  where 
the  mode  of  navigation,  or  the  custom  of  a  particular  trade,  is  such  that  no 
usage  of  the  kind  upon  which  the  general  rule  is  based,  obtains,  and  that  ib 
within  the  knowledge  of  the  parties,  their  contracts  made  in  relation  to  such 
navigation  or  trade  are  presumed  to  be  made  with  reference  thereto,  and  are 
not  modified  by  a  usage  that  has  no  connection  with  the  subject-matter  of 
the  contract.  Nor  would  this  be  inconsistent  with  the  general  rule  as  stated 
by  the  American  editor  of  the  Exchequer  reports  in  a  recent  note  to  Miller  v. 
Tetherington^  6  Hurl.  &  N.  288,  based  upon  numerous  American  authorities 
cited,  that  '  In  the  absence  of  any  contract,  expressed  or  implied,  from  some 
particular  custom  of  trade  or  navigation,  it  is  settled  that  the  loss  or  jettison 
of  goods  carried  on  deck  creates  no  claim  upon  insurers  or  for  general  average 
on  the  rest  of  the  cargo.'  Mr.  Phillips,  in  his  treatise,  makes  substantially 
the  same  statement  of  the  rule :  sec.  460. 

"  But  the  chief  difficulties  upon  which  the  authorities  most  differ  arise 
where  the  policy  merely  names  the  article,  and  it  is  such  as  is  sometimes 
carried  on  deck,  and  sometimes  under,  and  as  to  the  extent,  proof  is  admis- 
sible in  relation  to  particular  usages,  or  the  character  and  extent  thereof. 

"  In  analogy  to  the  general  principles  before  referred  to,  it  would  seem  that 
if  the  goods  covered  by  the  policy  are  to  be  carried  on  a  vessel  so  con- 
structed, propelled,  and  managed,  that  goods  may  be  as  properly  and  safely 
stowed  above  as  below  deck ;  or  if  the  description  of  the  voyage  or  character 
of  the  goods  be  such  that  the  underwriter  may  be  presumed  to  be  apprised  of 
a  usage  to  carry  them  either  upon  or  under  deck,  the  policy  will  attach  to 
them  when  so  carried.  This  proposition  is  substantially  what  Mr.  Phillips, 
in  the  section  before  cited,  amidst  conflicting  authorities,  considered  to  be 
the  result  of  established  principles ;  and  the  later  decisions  support  and  tend 
to  settle  that  as  the  correct  rule  of  law." 
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In  Harris  v.  Moody,  supra,  in  the  Court  below  (4  Bosworth,  210),  the  Court 
said :  *'  The  old  rule  was  established  when  all  vessels  were  propelled  by  sails, 
and  when  there  was  no  machinery  in  the  hold  of  the  ship;  but  the  introduc- 
tion of  steam  into  the  marine  service  has  wrought  great  changes  in  the  situa- 
tion of  the  motive  power,  and  has  rendered  the  steamboat  deck  the  fitter  place 
for  the  stowage  of  cargo.  The  reason  of  the  rule  has  ceased,  and  the  ride 
should  perish  with  the  reason."  In  the  same  case,  in  the  ultimate  Court 
(30  New  York,  266),  the  Court  reviewed  the  English  authorities,  including 
the  principal  case,  and  the  Court  concluded :  '*  I  arrive  at  the  conclusion 
therefore  that  the  rule  laid  down  by  the  earlier  writers,  as  applicable  to 
sailing  vessels  upon  a  sea  voyage,  has  no  relation  to  the  voyage  of  the  steamer 
Connecticut,  upon  its  voyage  up  the  Sound  from  the  port  of  New  York  to 
that  at  Allyn's  Point ;  and  that  if  it  had,  the  usage  established  in  this  case  to 
stow  the  goods  on  deck  takes  it  out  of  that  rule,  and  brings  it  within  the 
exception,  early  recognized  and  so  frequently  followed.  It  results  there- 
fore that  the  vessel  and  cargo  of  the  steamer  became  liable  to  contribute  to 
the  loss  of  the  goods  jettisoned,  notwithstanding  the  same  were  stowed  upon 
the  deck  of  the  steamer.  It  may  also  be  observed  that  the  rule  is  universal 
that  goods  stowed  on  deck,  if  saved,  contribute  to  the  general  loss,  and  it  is 
not  perceived  on  principle  why,  as  they  contribute  to  the  general  loss,  they 
should  not  also  be  entitled  to  be  contributed  for  when  destroyed  for  the  general 
safety." 


No.  85.  — ANDEESON  v.  OCEAN  STEAMSHIP  COMPANY. 

(H.  L.  1884) 

RULE. 

Where  the  shipowner  pays  a  just  claim  of  salvage  for 
preservation  of  ship  and  cargo,  he  is  entitled  (by  implied 
contract)  to  a  general  average  contribution  from  the  owners 
of  the  cargo. 

Anderson  v.  Ocean  Steamship  Company. 

10  App.  Caa.  107-118  (s.  C.  54  L.  J.  Q.  B.  192 ;  52  L.  T.  441 ;  83  W.  R.  433). 

8h^.  —  General  Average  Loss.  —  Liability  of  Cargo  Owner  for  General    [107] 
Average  Contribution, 

When  ship  and  cargo  are  in  peril,  the  fact  that  the  shipowners  have  by  the 
act  of  the  master  become  boand  to  pay  and  have  paid  a  sum  of  money  for 
preservation  of  ship  and  cargo,  and  that  the  master  in  so  binding  them  pursued 
a  reasonable  course  under  the  circumstances,  is  not  conclusive  that  the  whole 
ram  was  chargeable  to  general  average  so  as  to  bind  the  cargo  owners  to  pay 
their  proportion. 
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The  decision  of  the  Court  of  Appeal  reyened  and  a  new  trial  ordered  on  the 
groond  that  the  qaestion  of  the  amount  chargeable  to  general  avenige  ought  to 
have  been  submitted  to  the  jury. 


Appeal  from  an  order  of  the  Court  of  Appeal. 

The  facte  proved  at  the  trial  of  the  action  are  set  out  at  length 
in  the  report  of  the  decision  below  (13  Q.  B.  D.  651). 

For  the  purposes  of  the  present  report  the  following  brief  state- 
ment will  suffice. 

On  the  2nd  of  June,  1880,  the  respondents'  ship,  Achillea, 
grounded  on  a  sandbank  on  the  river  Yangtsze.  After  some  time 
the  master  signalled  to  the  Shanghai,  which  vessel  passed  a 
hawser  to  the  Achilles,  and  towed  her,  and  eventually  the  Achilles 
came  oflf  the  bank.  On  the  6th  of  June  an  agreement  was  drawn 
up  between  and  signed  by  the  master  of  the  Achilles  on  behalf  of 
his  ship  and  owners,  and  the  master  of  the  Shanghai  on  behalf  of 
his  ship  and  owners.  The  agreement  was  on  a  printed  form,  and 
was  dated  the  2nd  of  June,  and  framed  as  if  the  Achilles  were 
still  on  the  bank.  It  bound  the  master  of  the  Shanghai  to  use 
his  best  endeavours  to  get  the  Achilles  oflf  by  towing ;  the  towage 
service  not  to  exceed  twenty-four  hours,  after  which  the  Shanghai 
was  to  be  at  liberty  to  leave  the  Achilles  whether  afloat  or  not; 
if  the  Achilles  was  towed  oflf  in  less  than  twenty-four 
[*  108]  hours  the  towage  *  service  to  be  considered  complete ; 
it  bound  the  master  of  the  Achilles  whether  towed  oflf  or 
not  to  pay  the  master  of  the  Shanghai  10,000  taels,  and  to  pay 
for  all  damage  to  the  Shanghai,  her  tackle,  &c.  There  was  evi- 
dence that  the  Shanghai  never  assisted  for  a  less  sum.  A  long 
correspondence  ensued  between  the  respondents  as  owners  of  the 
Achilles  and  the  owners  of  the  Shanghai,  and  eventually  the 
respondents  paid  the  owners  of  the  Shanghai  £2691  19s.  6d,, 
consisting  of  the  10,000  taels  and  further  sums  for  commission 
and  repairs  to  the  Shanghai, 

The  respondents  claimed  to  treat  this  as  a  general  average  loss, 
and  brought  an  action  against  the  appellants  as  owners  of  part  of 
the  cargo  in  the  Achilles  to  recover  £162  II5.  7d.  as  their  general 
average  contribution,  their  proportion  having  been  estimated  at 
that  sum  by  a  general  average  adjuster.  The  appellants  denied 
that  there  had  been  a  general  average  loss,  and  denied  their 
liability  for  the  amount  claimed,  or  for  any  amount     Further, 
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they  paid  into  Court  £75  as  enough  to  satisfy  the  plaintiffs'  claim 
(if  any)  for  general  average. 

At  the  trial  the  following  questions  were  put  by  Cavb,  J. ,  to 
the  jury ;  viz. ,  1.  Did  the  master  of  the  AehilU$  by  his  act  make 
his  owners  liable  to  pay  the  10,000  taels,  or,  in  other  words,  did 
he  signal  the  Shanghai  to  his  assistance,  knowing  her  terms? 
2.  Was  that  a  reasonable  course  for  him  to  pursue,  under  the 
circumstances?  3.  Was  the  commission  charged  a  reasonable 
commission  ?  4  Were  the  repairs  charged  for  and  done  to  the 
Shanghai  reasonable  ? 

The  jury  answered  the  above  questions  in  the  affirmative,  and 
under  the  direction  of  the  learned  Judge  found  a  verdict  for  the 
plaintiffs  for  the  amount  claimed,  less  the  amount  paid  into  C!ourt, 
and  Cave,  J. ,  gave  judgment  for  that  amount 

The  Queen's  Bench  Division  (Geovb,  Lopes,  and  Mathew,  JJ.) 
set  aside  the  judgment  for  the  plaintiffs  and  entered  judgment  for 
the  defendants  on  the  ground  that  tliere  was  no  reasonable  evidence 
for  the  jury  of  the  agreement  upon  which  the  claim  was  based. 
The  Court  of  Appeal  (Bkett,  M.  R,  Baggallat  and  Bowen, 
L.  JJ.)>  on  the  21st  of  December,  1883,  made  an  order  reversing 
that  decision  and  entering  judgment  for  the  plaintiffs  (IS  Q.  B. 
D.  651). 

*  From  this  order  the  defendants  appealed.  [•  109] 

Nov.  14.  17,  18.     Sir  F.  Herschell,  S.  G.,  and  Cohen, 
Q.  C.  (J.  Gorell  Barnes  with  them),  for  the  appellants :  — 

The  judgment  of  the  Court  of  Appeal  was  wrong.  The  respond- 
ents were  not  obliged  or  compellable  to  pay  the  10,000  taels  for 
the  services.  The  Achillea  was,  no  doubt,  in  danger,  and  for  the 
services  rendered  the  Shanghai  would  be  entitled  to  a  quanturn 
meruit.  But  they  were  rendered  under  circumstances  showing 
that  there  was  no  agreement  to  pay  the  10,000  taels.  The  alleged 
consideration  for  this  agreement  could  not  have  been  enforced 
against  the  Shanghai,  that  is,  the  remaining  for  twenty-four  hours 
to  assist  Therefore  the  agreement  was  invalid.  These  were  not 
"  salvage  services, "  the  essence  of  a  salvage  service  being  that  the 
salvor  gets  nothing  if  he  does  not  salve,  and  a  large  sum  if  he 
docA  This  agreement  is  for  a  very  different  thing,  for  services  at 
the  most  for  twenty-four  hours  only,  though  the  ship  might  at  the 
end  of  that  time  be  in  extreme  danger;  the  10,000  taels  were  to 
be  paid,  however  short  or  slight  the  services  might  be.     Such  an 
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agreement  cannot  bind  cargo  owners,  who  were  not  consulted  as  to 
the  payment  The  jury  have  not  found  a  contract ;  only  the  state 
of  mind  on  the  part  of  the  captain.  The  Achilles  could  not  have 
brought  an  action  for  breach  of  contract  If  the  Shanghai  had 
sued  in  the  Admiralty  Court  for  salvage  on  a  qiiantum  meruit  the 
Achilles  could  not  have  defended  on  the  ground  that  the  quantum 
meruit  was  ousted  by  the  agreement  If  there  was  no  agreement 
in  fact,  the  shipowners  were  not  bound.  If  there  was  an  agree- 
ment in  fact,  it  did  not  bind  the  cargo  owners ;  for  1.  It  was  not 
a  salvage  agreement,  payment  being  due  in  any  event;  2.  It  was 
unreasonable ;  3.  The  shipowners  would  not  have  been  compelled 
to  pay. 

Such  an  agreement  is  against  public  policy,  and  if  binding  on 
the  ship  could  not  bind  cargo.  It  would  not  be  treated  as  binding 
in  the  Admiralty  Court,  which  has  always  given  protection  against 
exorbitant  demands,  even  when  agreed  to,  and  in  estimating  the 
amount  takes  into  consideration  all  the  circumstances  of  the 
case.  The  Hector,  3  Hagg.  AduL  95,  per  Sir  J.  Nicholl  ; 
[*110]  The  Clifton,  3  Hagg.  Adm.  120;  The  •  Olenduror,  L.  R 
3  P.  C.  592,  per  James,  L.  J.;  The  Medina,  1  P.  D.  272, 
2  V.  D.  5;  The  Waverley,  L.  R.  3  A.  &  E.  369.  A  salvor  is 
entitled  to  a  lien  on  the  goods  salved  for  his  remuneration :  Abbott 
on  Shipping,  12th  ed..  Salvage,  Part  VI.  ch.  2,  p.  537;  but  he  has 
no  right  to  sue  for  remuneration  except  in  the  Admiralty  Court 
Nicholson  v.  Chapman,  2  H.  Bl.  257  (3  R  R  374),  and  Nervman 
V.  Walters,  3  Bos.  &  P.  612  (7  R  R  886),  were  not  really  cases 
of  salvage,  though  so  treated.  The  shipowners  having  paid  the 
whole  when  they  might  have  got  off  for  less,  cannot  charge  any 
part  on  the  cargo  owners ;  and  if  the  latter  escape  liability  alto- 
gether in  consequence,  that  is  the  fault  of  the  shipowners,  who 
had  no  power  to  bind  the  cargo  owners. 

H.  Matthews,  Q.  C. ,  and  6.  Bruce,  Q.  C.  (H.  D.  Greene  with 
them),  for  the  respondents,  were  requested  to  confine  their  argu- 
ments to  the  points :  1.  Whether  the  agreement  was  against  pub- 
lic policy  ?  2.  Whether  it  was,  under  the  circumstances,  binding 
on  the  cargo  owners  ?     3.  Whether  it  was  reasonable  ? 

The  agreement  was  binding  on  the  shipowners,  and,  if  so,  pay- 
ment under  the  compulsion  of  the  agreement  was  the  same  thing 
as  if  the  money  had  been  paid  down  at  the  time,  and  gave  rise  to 
a  general  average  contribution.     The  test  is.  Was  it  judicious  to 
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make  the  sacrifice  at  the  time  ?  The  agreement,  in  fact,  bound  the 
owners.     Arthur  v.  Barton,  6  M.  &  W.  138;  Beldon  v.  Campbell, 

6  Ex.  886.  A  reasonable  necessity  existed  in  this  case,  and  the 
sum  paid  was  not,  in  fact,  unreasonable  under  the  circumstances, 
as  appears  from  the  evidence.  Whether  an  expenditure  gives  rise 
to  a  general  average  contribution  depends  upon  whether  it  was 
judicious  or  not  Birkley  v.  Presgrave,  1  East,  220  (6  R  R  256) ; 
Kemp  V.  ffalliday,  6  B.  &  S.  723,  L.  R  1  Q.  B.  520,  per  Black- 
burn, J.,  afl&rmed  in  the  Exchequer  Chamber;  Moran  v.  Jones, 

7  K  &  B.  523. 

[Lord  Blackburn.  — The  point  is,  Was  the  case  properly  left  to 
the  jury  ?  and  have  they  found  that  the  payment  was  reasonable 
as  against  the  cargo  owners  ?] 

*  In  finding  it  reasonable  as  to  the  ship,  they  have  found  [*  111] 
it  reasonable  as  against  all  parties.  The  Shanghai  was 
herself  in  danger,  and  incurred  loss.  As  to  what  is  a  reasonable 
amount  to  pay  in  such  a  case,  see  The  Waverley,  L.  R  3  A.  &  K 
369;  The  Minnehaha,  Lush.  335,  15  Moo.  R  C.  133;  The 
Medina,  1  R  D.  272,  2  R  D.  5.  The  cargo  owners  are  bomid  if 
the  agreement  was  reasonable  and  proper ;  for,  if  so,  it  was  a  sacri- 
fice for  the  general  good.  No  doubt  if  the  Shanghai  had  towed 
for  twenty-four  hours  without  result  it  would  not  have  been  a 
general  average  loss ;  but  here  the  service  has  benefited  ship  and 
caigo,  and  there  is  nothing  to  take  it  out  of  the  rule  of  general 
average.  The  Achilles  could  not  have  got  off  the  bank  at  less 
expense,  nor  have  set  aside  the  agreement  afterwards.  The  agree- 
ment was  not  in  itself  inconsistent  with  this  being  a  salvage 
service,  for  salvage  may  become  due  even  if  the  services  are  unsuc- 
cessful There  is  no  case  of  salvage  in  which  ship  and  cargo  have 
been  distinguished,  for  the  Admiralty  Court  has  no  jurisdiction 
over  general  average  contribution.  This  was,  in  fact,  a  salvage 
agreement  as  understood  in  Admiralty.  The  Undaunted,  Lush. 
90;  The  Melpomene,  L.  K  4  A.  &  K  129;  The  E.  U.,  1  Ad.  & 
Ec.  63.  The  ship  was  in  peril,  requiring  immediate  assistance, 
and  the  agreement  to  pay  10,000  taels  was  reasonable  under  the 
circumstances.  See  Abbott  on  Shipping,  3rd  ed.,  p.  339,  s.  10, 
and  the  case  there  cited  of  a  ship  putting  into  port  to  avoid 
capture. 

A  payment  for  the  general  good  stands  on  the  same  footing  as  a 
material  sacrifice ;  the  only  question  is,  Was  it  a  reasonable  thing 
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to  do  ?  If  the  services  had  not  been  successful  the  ship  would 
have  borne  the  whole  burden.  This  was  not  a  case  of  extortion 
as  in  The  Hden  and  Oearge,  Swab.  369.  The  burden  of  proof  is 
on  thoee  who  seek  to  set  aside  the  agreement  Where  the  salvor 
is  in  danger  she  is  entitled  to  substantial  payment  The  Fhantom, 
L.  R  1  A.  &  K  58.  —  The  question  of  public  policy  is  covered  by 
the  finding  of  the  jury  on  the  question  of  reasonableness. 

Cohen,  Q.  C,  in  reply. —  The  agreement  is  inconsistent  with 
the  principles  of  salvage  as  administered  in  the  Court  of 
[*  112]  Admiralty.  *  The  City  of  Chester,  9  P.  D.  182 ;  The  De 
Bay,  8  App.  Cas.  559.  One  party  cannot  fix  an  amount 
without  any  reference  to  the  circumstancea  The  learned  Judge 
did  not  call  attention  to  the  form  of  the  agreement,  which  was 
inequitable  on  the  face  of  it  It  would  have  been  invalid  against 
the  shipowners  if  they  had  not  subsequently  ratified  it  If  it  was 
in  its  nature  a  salvage  agreement,  it  should  be  dealt  with  accord- 
ing to  the  Admiralty  rules  relating  to  salvage  agreements,  under 
which  it  could  not  have  been  enforced. 

The  House  took  time  for  consideration. 

Dec.  5.     Lord  Blackburn  :  — 

My  Lords,  the  first  paragraph  of  the  statement  of  claim  is  as 
follows :  ^  — 

*"  In  consideration  that  the  plaintiffs,  at  the  request  of  the 
defendants,  had  taken  on  board  a  ship  of  the  plaintiffs,  called  the 
Achilles,  certain  goods  of  the  defendants  to  be  carried  on  board  of 
the  said  ship  from  Hankow  to  London,  the  defendants  promised 
that  they  would  contribute  and  pay  their  just  share  and  proportion 
in  respect  of  the  said  goods  of  any  general  average  loss  that  might 
arise  or  happen  to  the  ship  during  the  said  voyage. "  The  state- 
ment then  proceeds  to  aver  that  the  ship  with  the  goods  on  board 
took  the  ground,  and  that  the  ship  and  cargo  were  in  danger  of 
perishing,  and  that  **  her  master  and  crew  were  unable  to  rescue 
the  said  ship  or  the  said  cargo  from  the  said  danger;  help  and 
assistance  were  obtained,  and  were  necessary  and  proper  for  that 
purpose,  for  which  the  plaintiffs  were  obliged  to  pay,  and  did  pay, 
£2691  19«.  6d.;  and  that  the  ship  and  cargo  were  by  means  of 
the  said  help  and  assistance  preserved. '  If  there  was  a  general 
average  to  which  the  defendants  were  to  contribute,  it  is  not  now 

1  The  statement  of  defence  admitted  the  allegations  in  the  fint  paragraph,  bat 
denied  all  the  rett  of  the  claim. 
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in  controversy  that  the  defendants'  proportion  of  £2691  Ids,  6d. 

would  be  £162  11«.  7(2. »  and  for  that  sum  the  action  was  brought 

There  can,  however,  be,  I  think,  no  doubt  that  the  plaintiffs  are 

not  tied  down  to  recover  that  exact  amount  or  nothing. 

If  it  was  proved  that  *  there  was  a  claim  for  general  aver-  [*  113] 

age,  but  that  the  amount  for  which  the  claim  was  made 

out  was  less  than  £2691  19a.  6(2.,  the  plaintiffs  might  still  recover 

the  proper  percentage  of  that  amount  actually  made  out 

The  defendants,  by  their  statement  of  defence,  put  the  plaintiffs 
on  proof  of  everything;  and  contended,  and  I  rather  think  still 
contend,  that  the  plaintiffs  are  not  entitled  to  recover  anything. 
But  they  seem  to  have  had  doubts  upon  that  subject,  and  there- 
fore bring  £75  into  Court  What  the  effect  of  this  mode  of  plea(]« 
ing  might  be  on  the  costs  I  do  not  stop  to  inquire.  It  certainly 
shows,  to  my  mind,  that  besides  the  issue,  whether  there  was  a 
general  average  at  all,  there  was  a  serious  issue  as  to  what  the 
amount  was  to  which  the  cargo  had  to  contribute  as  a  general 
average. 

I  may  as  well  clear  away  a  matter  of  prejudice.  If  any  one  is 
insured  in  the  ordinary  form,  his  insurers  would  have  to  inciemnify 
him  for  general  average.  It  is,  therefore,  usual  enough  for  a  mer- 
chant who  is  insured  to  hand  over  the  defence  to  his  insurers ;  if 
they  can  make  out  that  the  merchant  is  not  liable  at  all,  there  is 
no  claim  on  the  insurers ;  if  they  can  make  out  that  the  amount 
payable  is  less  than  demanded,  the  claim  on  the  insurers  is  lesa 
I  think  it  very  likely  that  in  this  case  insurers  are  defending  the 
action  in  the  name  of  the  defendants,  though  I  do  not  know  that 
it  is  so ;  but  that  makes  no  difference  in  the  law,  and  should  make 
none  as  to  the  findings  of  fact  No  more  contribution  is  exigible 
from  the  owner  of  a  parcel  of  gcxnis  that  are  insured  than  from  the 
owner  of  a  parcel  that  is  not  insured. 

On  the  trial,  evidence  was  produced  on  behalf  of  the  plaintiffs 
only,  the  defendants  calling  none.  At  the  close  of  the  case  it  was 
submitted  that  there  was  no  case,  and  various  objections  were 
taken.  One  of  these  I  may  now  notica  There  was  evidence  — 
I  do  not  now  say  more  —  that  not  only  the  ship,  but  also  the 
cargo,  were  exposed  to  a  peril  from  which  the  master  and  crew 
were  unable  to  rescue  her ;  that  the  assistance  of  the  Shanghai  was 
requested  and  was  granted ;  and  there  was  evidence  that  by  the 
assistance  of  the  Shanghai  the  ship  and  caigo  were  saved  from 
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that  peril.  Mr.  Cohen's  objection,  if  I  understood  him  rightly, 
was  that,  assuming  all  to  be  true  which  this  could  prove, 
[•  114]  *  it  would  show  a  claim  of  salvage  for  which  the  owners 
of  the  Shanghai  might  have  brought  a  suit  in  the  Court  of 
Admiralty  against  the  ship  and  cargo,  and  that  in  that  Court  the 
amount  of  the  fair  reward  would  have  been  decided  by  the  Judge 
of  the  Admiralty,  having  consideration  as  to  everything ;  the  peril 
to  the  Shanghai,  which  does  not  seem  to  have  been  great,  being 
one  element,  and  the  sum  which  the  owners  of  the  Shanghai  in 
all  cases  demanded  being  another,  but  not  a  conclusive  ona  But 
I  think  this  was  not  a  tenable  point  The  owners  of  the  Achilles 
paid  the  amount  demanded  by  the  Shanghai  as  a  disbursement ; 
after  they  had  been  paid,  the  owners  of  the  Shanghai  could  not 
have  brought  any  suit  And  I  think  it  would  be  a  very  unjust 
rule  of  law  that  the  cargo  owners  should  go  free  from  a  payment 
which  they  might  have  been  forced  to  make  to  the  Shanghai, 
because  the  owners  of  the  Achilles  did  not  put  the  Shanghai  to  a 
suit  in  the  Court  of  Admiralty,  but,  rightly  or  wrongly,  paid  as  a 
disbursement  the  whole  amount  demanded.  I  do  not  think  that 
the  owners  of  the  Achillea  could,  by  paying  the  claim  of  the 
Shanghai,  entitle  themselves  to  recover  more  from  the  goods 
owners  than  the  Shanghai  could  have  recovered  in  a  salvage  suit 
against  the  goods  owners,  but  I  do  not  see  why  they  might  not 
recover  whatever  it  was  fair  and  just  should  be  paid  as  a 
contribution. 

General  average,  as  is  explained  in  Abbott  on  Shipping,  Part  III., 
chapter  8  (page  342),  of  the  fifth  edition,  the  last  published  in 
Lord  Tenterden's  life,  is  founded  on  the  Rhodian  law,  which, 
however,  in  terms  did  not  extend  further  than  to  cases  of  jettison ; 
but  its  principle  applies,  and  it  has  been  applied,  to  all  other  cases 
of  voluntary  sacrifice  for  the  benefit  of  all,  that  is,  if  properly 
made.  Those  things  which  are  actually  saved  in  the  sense 
explained  in  Abbott  on  Shipping,  Part  III.,  chapter  8,  sect  13, 
fifth  edition,  p.  355,  must  contribute. 

In  Kemp  v.  Halliday,  6  B.  &  S.  746, 1  said :  **  In  order  to  give  rise 
to  a  charge  as  general  average,  it  is  essential  that  there  should  be 
a  voluntary  sacrifice  to  preserve  more  subjects  than  one  exposed  to 
a  common  jeopardy ;  but  an  extraordinary  expenditure  incurred  for 
that  purpose  is  as  much  a  sacrifice  as  if  instead  of  money 
[*  115]  ♦  being  expended  money's  worth  were  thrown  away.     It 
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is  immaterial  whether  the  shipowner  sacrifices  a  cable  or  an 
anchor  to  get  the  ship  off  a  shoal,  or  pays  the  worth  of  it  to 
hire  those  extra  services  which  get  her  off  It  is  quite  true  that 
so  long  as  the  expenditure  by  the  shipowner  is  merely  such  as  he 
would  incur  in  the  fulfilment  of  his  ordinary  duty  as  shipowner, 
it  cannot  be  general  average. "  And  I  may  observe  that  in  the 
specimen  of  an  adjustment  given  in  Abbott  on  Shipping,  Part  III , 
chap.  8,  sect  16,  p.  359,  5th  edition,  and  sanctioned  by  Lord 
Tenterden's  high  authority,  one  of  the  items  allowed  is  "  expense 
of  bringing  the  ship  off  the  sands,  £50. "  That  item  must  have 
been  a  disbursement  to  pay  for  services  hired. 

I  think  that  the  promise  stated  in  the  first  paragraph  of  the 
statement  of  claim  is  one  that  would  be  implied  by  law  in  every 
contract  for  the  carriage  of  goods.  The  shipowners  have,  I  think, 
a  lien  till  the  contributions  are  paid  or  secured.  The  goods  owner 
may  raise  the  question  whether  any,  and  if  any,  what  contribu- 
tion is  due,  by  offering  to  pay  what,  if  anything,  he  admits  to  be 
due ;  demanding  the  goods,  and  if  refused  bringing  trover ;  and  so 
raising  the  question  whether  he  has  been  ready  and  willing  to 
pay  enougL  But  I  see  no  reason  why  the  same  question  should, 
not  be  raised  in  this  form  of  action.  Questions  of  this  sort  are» 
generally  more  conveniently  settled  by  average  adjusters  as  arbi- 
trators, or  by  stating  a  case  on  any  question  of  law,  on  which  the 
opinions  of  average  adjusters  differ;  but  the  action  having  been 
brought  must  be  disposed  of. 

I  have  come  to  the  conclusion  that,  on  the  evidence  given  at 
the  trial,  it  was  not  a  simple  issue  whether  the  whole  sum  actually 
paid  by  the  shipowners  to  the  owners  of  the  Sharighai  was  charge- 
able to  general  average,  and,  if  that  was  not  made  out,  that  nothing 
was  to  be  recovered. 

I  do  not  think  that  it  would  follow  merely  from  the  shipowner 
having  become  liable  to  pay,  and  having  paid  that  sum,  that  the 
whole  of  it  was  chargeable  to  general  average.     I  think  it  might 
well  be  that  on  this  evidence  the  proper  conclusion  was  that  some- 
thing differing  from  that  sum  might  be  chaigeable,  and  I  think 
that,  till  it  is  ascertained  whether  any  sum  was  chargeable,  and 
what  that  sum  was,  the  case  is  not  ripe  for  decision.     And 
I  *  do  not  think  that  the  answers  by  the  jury  to  the  ques-   [*  116] 
tions  asked  by  the  learned  Judge  at  the  trial  suffice  to 
enable  this  House  to  solve  that  question. 
TOL.  xiy.  —  27 
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I  have  therefore  come  to  the  conclusion  that  neither  the  judg- 
ment given  by  Cave,  J. ,  in  favour  of  the  plaintiffs  for  the  whole 
amount,  nor  the  order  of  the  Divisional  Court  entering  judgment 
for  the  defendants,  nor  the  order  now  appealed  against  restoring 
the  judgment  below,  can  be  supported,  and  that  the  only  course 
that  can  be  adopted  by  this  House  is  to  order  a  new  trial. 

The  principles  on  which  I  come  to  this  conclusion  have  not 
often  been  discussed  in  a  Court  of  law ;  they  probably  often  come 
before  average  adjusters,  and  are  of  great  importance. 

The  contract  of  the  shipowner  is  to  carry  on  the  goods  to  their 
destination.  In  Beldon  v.  Campbell^  6  Ex.  886,  889,  it  is  said 
by  Parke,  B.  ,  with,  I  think,  perfect  accuracy,  **  There  is  no  doubt 
of  the  power  of  the  master  by  law  (but  some  as  to  what  extent  it 
goes)  to  bind  the  owner.  The  master  is  appointed  for  the  purpose 
of  conducting  the  navigation  of  the  ship  to  a  favourable  termina- 
tion, and  he  has  as  incident  to  that  employment  a  right  to  bind 
his  owner  for  all  that  is  necessary,  that  is,  upon  the  legal  maxim, 
*  quando  aliquid  mandatur,  mandatur  et  omne  per  quod  pervenitur 
ad  illud. '  "  And  I  think  that  if  the  question  here  raised  had  been 
whether  the  owners  of  the  Achilles  were  bound  by  a  contract  made 
by  their  master  to  pay  the  owners  of  the  Shanghai  the  sum  in 
question,  the  first  questions  asked  by  Cave,  J.,  would  have  been 
perfectly  right.  I  do  not,  however,  think  that  on  the  evidence 
any  question  of  the  authority  of  the  master  to  bind  his  owners 
really  was  raised.  The  two  sets  of  shipowners  had  a  common 
agent,  Drysdale,  Einger,  &  Co. ,  and  I  should  rather  conclude  that 
Drysdale,  Ringer,  &  Co.  were  the  persons  who,  on  behalf  of  the 
owners  of  the  Shaiighai,  agreed  to  send  out  the  Shanghai  to  help 
the  Achilles  as  soon  as  the  master  of  the  Achilles  signalled  that  he 
wanted  help,  and  that  the  amount  of  remuneration  to  be  paid  by 
the  owners  of  the  Achilles  to  the  owners  of  the  Shanghai  was  not 
discussed  or  settled  between  the  captains  at  all,  but  was  settled 
in  the  first  instance  by  Drysdale,  Einger,  &  Co. ,  and  after- 
[*117]  wards  the  two  sets  of  shipowners  ratified  and* agreed  on 
what  they  settled.  I  think,  therefore,  that  it  was  quite 
clear  that  there  was  a  contract  binding  on  the  owners  of  the 
Achilles  to  pay  this  sum  of  £2691  19^.  6rf.  to  the  owners  of  the 
Shanghai,  whether  it  was  made  by  themselves  or  by  their  master 
for  them  is,  as  far  as  regards  the  binding  of  the  owners  of  the 
Achilles,  unimportant     But  neither  the  owners  of  the  ship  nor 
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their  master  have  authority  to  bind  the  goods,  or  the  owners  of 
the  goods,  by  any  contract  The  master  has,  I  think,  authority 
to  make  for  his  owners  all  disbursements  which  are  proper  for  the 
general  purposes  of  the  voyage,  and  when  once  those  disburse- 
ments are  paid  for,  either  by  the  master  out  of  funds  belonging  to 
the  owners  which  the  master  has,  or  by  funds  which  the  owners 
themselves  apply  to  discharge  a  contract  which  they  either  could 
not  dispute  because  the  master  had  bound  them  to  make  it,  or  did 
not  choose  to  dispute,  I  think  that  the  disbursement,  in  so  far  as 
it  is  a  disbursement  for  the  salvation  of  the  whole  adventure  from 
a  common  imminent  peril,  may  properly  be  charged  to  general 
average.  But  I  think  that  there  is  neither  reason  nor  authority 
for  saying  that  the  whole  amount  which  the  owners  of  the  ship 
choose  to  pay  is,  as  a  matter  of  law,  to  be  charged  to  general 
average.  And  though  I  quite  agree  that  there  is  some  evidence 
here  that  the  Achilles  and  her  cargo  were  both  in  danger,  and  were 
both  saved  by  the  services  of  the  Shanghai,  and  though  I  also 
agree  that  it  is  not  a  question  of  law  whether  the  amount  of  the 
sum  charged  as  a  disbursement  was  exorbitant  or  not,  still  I 
cannot  find  that  any  question  as  to  the  amount  was  submitted  to 
the  jury. 

It  seems  to  me  that  if  such  a  question  had  been  submitted  to  a 
jury,  there  is  much  in  the  evidence  that  might  make  it  very  doubt- 
ful whether  the  jury  would  think  this  sum  properly  chargeable 
against  the  owners  of  the  goods  if  uninsured.  If  they  thought 
the  charge  was  against  underwriters,  there  is  a  common  enough 
impression,  not  confined  to  jurymen,  that  the  underwriters'  trade 
is  such  as  to  make  it  right  to  be  liberal  in  deciding  any  doubtful 
question  against  them.  I  do  not  think  this  ought  to  influence, 
but  it  might  do  so.  I  cannot,  however,  find  that  the  opinion 
of  the  jury  was  taken  at  all  as  to  the  amount  On  a  new  trial 
that  question  may  be  raised,  and  it  may  be  a  subject  of 
*  great  diflSculty  to  say  what  evidence  bears  on  it,  and  [*  118] 
what  the  proper  directions  to  the  jury  should  be.  I  think 
it  better  not  to  prejudice  the  question  further  than  by  saying  that 
the  fact  that  the  owners  of  the  Achilles  had,  by  contract,  made 
either  by  their  master  or  by  themselves,  become  bound  to  pay  this 
sum,  and  had  paid  it,  is  not,  I  think,  conclusive  that  the  whole 
of  it  was  chargeable  to  general  average,  though  part  of  it  may  be. 

If  your  Lordships  agree  in  this  opinion,  I  think  that  the  order 
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of  this  House  should  be  for  a  new  trial,  and  that  all  the  costs  of 
the  trial,  and  in  the  Divisional  Court  and  in  the  Court  of  Appeal, 
are  thrown  away ;  and  that  as  neither  party  can  be  said  to  have 
succeeded  in  this  House,  each  party  should  bear  his  own  costs  in 
this  House. 

I  therefore  move  accordingly. 

Eael  of  Selbornb,  L  C.  :  — 

My  Lords,  I  agree  in  the  opinion  which  has  just  been  delivered 
by  my  noble  and  learned  friend,  and  do  not  desire  to  add  anything 
to  it  The  way  in  which  I  propose  to  put  the  question  to  the 
House  is  this:  that  the  order  appealed  from  be  reversed  except 
so  far  as  it  rescinds  the  order  of  the  Queen's  Bench  Division  to 
enter  judgment  for  the  defendants ;  that  the  case  be  remitted  to 
the  Court  below  with  directions  for  a  new  trial ;  and  that  there 
be  no  costs  of  the  appeal 

Lord  Watson  :  — 

My  Lords,  I  concur,  and  have  nothing  to  add  to  what  has  been 
said  by  my  noble  and  learned  friend,  Lord  Blackburn. 

Order  appealed  from  reversed  except  so  far  as  it  rescinds  so 
much  of  the  order  of  the  Qiieen^s  Bench  Division  as  ordered 
jvdgment  to  he  entered  for  the  defendants.  Cause  remitted 
to  the  Court  below  with  directions  for  a  new  trial. 

Lords'  Journals,  5th  Dec.  1884. 

ENGLISH  NOTES. 

It  is  not  necessarily  implied  by  the  above  judgment  that  if  no  agree- 
meiit  had  been  made  as  to  the  amount  of  compensation,  there  would  have 
been  a  direct  claim  by  the  salvors  against  the  shipowners  in  respect  of 
the  cargo  saved.  This  is  made  clear  by  the  judgment  of  the  President, 
Sir  J.  Hannen,  in  The  Raisby  (1886),  10  P.  D.  114,  117,  54  L.  J.  P.  D. 
&  A.  66,  63  L.  T.  ^^  33  W.  B.  938.  But  where  a  master  of  a  ship  in 
distress  makes  an  agreement,  which  is  neither  unreasonable  nor  inequi* 
table,  for  the  payment  of  a  definite  sum  for  salvage  services,  it  has  been 
held  by  Butt,  J.,  that  the  owners  of  the  salved  ship  are  liable  in  the 
first  instance  for  the  whole  amount  agreed  to  be  paid.  This  view  he 
considered  to  be  supported  by  some  of  the  dicta  in  the  above  judgment 
of  Lord  Blackbukn.  The  Prinz  Heinrich  (1888),  13  P.  D.  31,  67 
L.  J.  P.  D.  &  A.  17,  68  L.  T.  693,  36  W.  R.  611. 
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AMERICAN  NOTEa 

This  principle  is  found  in  Bedford  Com.  Ins,  Co,  y.  Parker^  2  Pickering 
(Mass.),  1 ;  13  Am.  Dec.  388  (approved  in  Mc Andrews  v.  Thatcher^  3  Wallace 
(U.  S.  Supr.  Ct),  367;  Barnard  v.  Adams,  10  Howard  (U.  S.  Supr.  Ct.),  270 
(wages  of  crew  allowed  after  the  ship  was  stranded  and  while  they  were  occu- 
pied in  saving  the  cargo) ;  Beoan  v.  Bank  of  U,  S.,  4  Wharton  (Penn.),  301 ; 
83  Am.  Dec.  64  (distinguished  in  Mc  Andrews  v.  Thatcher,  supra);  Gray  v. 
Wain,  2  Sergeant  &  Rawle  (Penn.),  229;  7  Am.  Dec.  642;  Heyliger  v.  N.  Y, 
F.  Ins,  Co.,  11  Johnson  (N.  Y.),  85 ;  Barker  v.  Ball,  (r  Ohio  R,  Co.,  22  Ohio 
State,  45;  10  Am.  Rep.  726;  Leavenworth  v.  Delafield,  1  Caiues  (N,  Y.),  578; 
2  Am.  Dec.  201.  In  the  last  case  it  was  held  that  wages  and  provisions  neces- 
sary for  the  support  of  the  crew  during  the  detention  of  the  vessel  captured 
and  carried  in  for  adjudication,  are  proper  subjects  of  general  average.  The 
editor,  in  a  note,  2  Am.  Dec.  207,  says  this  doctrine  is  "  very  much  questioned." 
In  Gray  v.  Wain,  supra,  the  Court  said:  **  The  law  of  average  is  founded  on 
policy  and  on  equity.  On  policy,  because  there  are  men  who  would  risk  the 
loss  of  life  and  fortune  rather  than  sacrifice  their  property  without  compensa- 
tion. On  equity,  because  nothing  can  be  more  reasonable  than  that  the  prop- 
erty saved  should  contribute  to  make  good  the  loss  which  was  the  cause  of 
safety.  It  is  to  be  understood  that  this  loss  was  incurred  voluntarily,  in  time 
of  imminent  danger,  with  a  view  to  the  general  good,  because  without  these 
concurring  circumstances  there  would  be  neither  policy  nor  equity  in  contri- 
bution. It  is  to  be  understood,  too,  that  the  object  in  view,  that  is,  the 
preservation  of  ship  and  cargo,  has  been  in  whole  or  in  part  effected.  If  goods 
are  thrown  overboard  to  lighten  the  ship,  notwithstanding  which  she  is 
wrecked,  neither  the  ship  nor  the  goods  which  happen  to  be  saved  shall  con- 
tribute, because  they  were  not  saved  by  means  of  the  jettison.  But  if  the 
jettison  preserves  the  ship  and  cargo  from  the  impending  danger,  and  after- 
wards the  ship  is  wrecked  in  consequence  of  a  new  peril,  what  is  saved  of  the 
cargo  shall  contribute,  because  it  would  not  have  been  saved  but  for  the  jetti- 
son. It  appears  to  me  that  some  confusion  has  taken  place  in  the  law  respect- 
ing average,  from  not  attending  to  the  distinction  between  cases  of  jettison 
and  running  the  ship  on  shore.  In  case  of  a  jettison,  the  object  in  view  is 
not  attained  unless  the  ship  is  saved ;  the  goods  which  chance  to  be  saved  are 
not  saved  by  means  of  the  jettison.  The  reason  for  contribution  therefore 
fails.  But  where  the  ship  is  run  on  shore,  the  object  in  view,  so  far  as  con- 
cerns the  cargo,  may  be  completely  obtained,  though  the  ship  be  totally  lost ; 
because  the  goods  are  saved  by  means  of  the  loss  of  the  ship." 

In  Barker  v.  Bali,  if  0,  R,  Co.,  supra,  the  question  was  seamen's  wages  and 
subsistence  in  respect  to  general  average,  and  it  was  held  that  they  were  a 
proper  claim,  overruling  earlier  Ohio  cases,  and  observing :  "  These  early  de- 
cisions followed  the  rule  then  recognized,  and  probably  still  adhered  to  by  the 
English  Courts.  But  they  are,  as  intimated  by  the  learned  Judge  who  an- 
nounced the  opinion  of  the  Superior  Court,  at  variance  with  the  settled  law 
on  the  subject  in  this  country,  and  should  be  modified  to  harmonize  therewith, 
and  with  the  modem  maritime  usages  of  Western  navigators  and  underwriters. 
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^*  We  canaot  perceive  why,  on  principle,  expenses  for  seamen's  wages  and 
subsistence,  incurred  pending  an  extraordinary  peril,  should  not  be  treated  as 
extraordinary  sacrifices.  We  therefore  think  the  American  doctrine,  as  laid 
down  by  elementary  writers,  and  generally  recognized  in  the  adjudicated 
cases,  maintains  the  better  rule.  Abbott  on  Shipping,  601 ;  Barnard  et  aL  v. 
Adams  et  a/.,  10  How.  (U.  S.)  307;  The  Star  of  Hope,  9  Wall,  (id.)  236.  In 
the  case  last  cited,  the  Court  say :  *  Whatever  the  injury  to  the  ship  may  be, 
and  whether  it  arose  from  the  act  of  the  master  in  voluntarily  sacrificing  part 
of  it,  or  in  voluntarily  stranding  the  vessel,  the  wages  and  provisions  of  the 
master,  officers,  and  crew,  from  the  time  of  putting  away  for  the  port  of 
succor,  and  every  expense  necessarily  incurred  during  the  detention,  for  the 
benefit  of  all  concerned,  are  general  average.' " 

In  the  Eeylinger  case,  cited  above,  a  vessel  was  wrecked  and  lost,  but  the 
cargo  was  saved  by  lighters,  and  it  was  held  that  the  expense  of  this  salvage 
was  proper  subject  of  general  average.  The  Court  said :  ''  The  general  con- 
tribution is  founded  on  the  most  equitable  principles.  The  expenses  were 
incurred  for  the  common  benefit." 


No.  86.  — SIMONDS  v.  WHITR 
(K.  B.  1824.) 

RULE. 

General  average  claimed  by  the  owner  of  the  ship 
against  cargo  is  (prima  facie)  to  be  adjusted  at  the  port  of 
discharge  according  to  the  law  of  that  place. 

Simonds  and  Loder  v.  White. 

2  Bam.  &  Cress.  805-813  (26  R.  R.  560). 
General  Average.  — Adjustment  at  Fort  of  Discharge. 

[805]        A  loss  by  general  average  is  to  be  calculated  between  owner  of  ship 
and  the  owner  of  goods  according  to  the  law  of  the  port  of  discharge. 

Assumpsit  for  JE106  3s.  6d.,  as  money  paid  by  the  plaintiffs 
to  the  use  of  the  defendant.  At  the  trial  before  Abbott,  Ch.  J., 
at  the  London  sittings  after  Hilary  Term,  1823,  a  verdict  was 
found  for  the  plaintiffs  subject  to  the  opinion  of  the  Court 
upon  the  following  case:  — 

The  plaintiffs  are  British  subjects,  having  a  mercantile  establish- 
ment in  London  where  Simonds  resides,  and  at  St.  Petersburgh 
where  Loder  resides,  under  the  permission  of  the  Russian  govern- 
ment   The  defendant  is  also  a  British  subject,  and  the  owner  of 


R.  C.  VOL.  XIV.]      SECT.  X.  —  GENERAL  AVERAGE   LOSS.  423 

Vo.  M.  — ttmondi  v.  White,  2  Bam.  &  Grwi.  80ft-S07. 

the  British  ship  MamhtUl,  which  was  chartered  at  Gibral- 
tar on  the  15th  ♦  of  March,  1820,  by  W.  Cozens  &  Co.,  who  [*  806] 
are  British  subjects  residing  at  Gibraltar,  for  a  voyage 
from  Gibraltar  to  touch  at  the  Isle  of  Wight  for  orders,  and  then 
to  proceed  immediately,  if  so  directed,  to  §t.  Petersburgh.  The 
vessel  sailed  on  the  voyage  from  Gibraltar  on  the  20th  of  March, 
1820,  with  a  cargo  on  board,  for  which  bills  of  lading  were  there 
signed  in  the  following  form  deliverable  at  St.  Petersburgh: 
"  Shipped  in  good  order  and  well  conditioned  by  W.  Cozens  and 
Co.,  in  and  upon  the  good  ship  called  the  Mamhull,  now  rid- 
ing at  anchor  in  Gibraltar  bay,  and  bound  for  St.  Petersburgh 
(enumeration  of  the  goods  and  their  marks,  weights,  &c.,  here 
follow),  being  marked  and  numbered  as  in  the  margin,  which  are 
to  be  delivered  in  like  good  order  and  well  conditioned  at  the 
aforesaid  port  of  St.  Petersburgh  (the  dangers  of  the  sea  only 
excepted),  unto  or  assigns  (afterwards  filled  up  unto 

M.  W.  Simonds  and  Co.  (the  plaintiffs),  or  their  assigns),  he  or 
they  paying  freight  for  the  said  goods  as  per  charter-party,  with 
tonnage  and  average  accustomed." 

On  the  arrival  of  the  vessel  at  the  Isle  of  Wight,  the  plaintiffs 
purchased  the  cargo  from  the  agents  of  Cozens  &  Co.,  and  the 
ship  afterwards  proceeded  on  to  St  Petersburgh.  In  the  course 
of  the  voyage  she  struck  on  a  reef  of  rocks  off  the  island  of  Lessee, 
when  the  long-boat  was  got  out,  and  the  small  bower  cable  and 
anchor  were  carried  out  to  endeavour  to  get  her  off;  but  the  tide 
being  strong,  it  drifted  the  vessel  on  to  the  cable,  which  was 
thereby  rendered  useless  and  unfit  for  service.  Assistance  was 
procured,  and  the  vessel  got  off;  she  put  into  Elsineur,  where  the 
master  purchased  a  new  cable,  and  the  vessel  finally  completed 
the  voyage  and  deUvered  the  cargo  in  safety  under  the 
aforesaid  bill  of  *  lading.  When  the  vessel  arrived  at  [*  807] 
St  Petersburgh,  a  statement  of  general  average  on  the 
voyage,  according  to  the  Russian  laws  upon  that  subject,  was  made 
up  and  settled  by  an  officer  appointed  for  that  purpose  by  the 
Eussian  government,  called  the  Dispacheur.  In  that  statement 
was  included  as  a  charge  upon  the  cargo  for  general  average  the 
sum  of  £106  3«.  6d.  for  the  cost  of  the  new  cable  beyond  the  old 
one,  surveying  the  old  cable,  weighing  and  getting  the  new  cable 
on  board,  the  duty  payable  on  the  foreign  cable  when  brought  into 
England,  and  the  new  cable's   proportion  of  the   above  charges, 
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which  are  admitted  to  be  general  average  according  to  the  laws  of 
Bussia;  and  the  plaintiffs  were  called  upon  to  Contribute  to 
general  average  so  calculated,  and  by  the  laws  of  Russia  they  were 
obliged  to  pay  the  sum  demanded  in  order  to  get  possession  of  the 
cargo.  The  cargo  of  tjie  Mamhull  was  insured  by  a  policy  effected 
in  London,  the  underwriters  upon  which  refused  to  allow  the 
cable  and  the  charges  connected  with  it  as  part  of  the  loss.  On 
the  21st  of  February,  1821,  the  plaintiff,  Simonds,  wrote  a  letter 
to  the  defendant  demanding  payment  of  the  said  sum  of  £106  Ss. 
6d,    The  case  was  argued  in  the  last  term  by 

F.  Pollock  for  the  plaintiff.  —  The  general  average  ought  to  have 
been  calculated  according  to  the  laws  of  England  and  not  accord- 
ing to  the  laws  of  Bussia,  and  the  defendant  having  claimed  and 
received  the  money  on  grounds  not  tenable,  and  the  plaintiffs 
having  been  compelled  to  pay  it  in  order  to  obtain  their  goods,  the 
sum  so  paid  may  be  recovered  back  in  an  action  for  money  had 

and  received.  The  question  is  to  be  decided  on  the  same 
[*  808]  principle  as  if  the  defendant  was  now  *  suing  for  average 

in  an  English  Court  of  justice.  All  the  parties  to  the  con- 
tract were  British  subjects,  and  the  ship  was  a  British  ship.  In 
Power  V.  WTiitmore,  4  M.  &  S.  141  (16  B.  R  416),  it  was  decided 
that  the  insurer  of  goods  shipped  to  a  foreign  country  was  not 
bound  to  indemnify  the  assured,  a  subject  of  that  country,  against 
general  average,  which  by  a  decree  of  a  Court  there  he  was  obliged 
to  pay,  but  which,  by  the  law  of  this  country,  he  was  not  liable  to 
pay ;  and  Lord  Ellenborough  in  that  case  says,  that "  the  contract 
must  be  governed  in  point  of  construction  by  the  law  of  England, 
unless  the  parties  have  contracted  on  the  footing  of  some  other 
known  general  usage  among  merchants  relative  to  the  same  sub- 
ject." The  accident  in  this  case  happened  before  the  vessel  reached 
the  Bussian  dominions,  and  it  ought  to  be  considered  with  ref- 
erence to  this  question  in  the  same  light  as  if  it  had  happened  in 
the  river  Thames,  and  then  it  is  quite  clear  that  the  average  must 
have  been  calculated  according  to  the  law  of  this  country.  In 
this  case  it  does  not  appear  that  when  the  vessel  left  Gibraltar,  it 
was  settled  that  she  was  to  go  to  St.  Petersburgh  as  the  place  of 
her  final  destination ;  she  was  only  to  go  there  if  so  directed. 

Whateley,  contra, — The  decision  in  Power  v.  Whitmore  does 
not  govern  the  present  case.  The  question  there  arose  upon  a 
policy  of  insurance,  an  instrument  in  general  and  familiar  use,  and 
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of  known  meaning  in  England,  and  upon  a  contract  which  could 
only  be  enforced  in  this  country.  Here  the  question  arises  upon  a 
bill  of  lading,  and  the  payment  of  average,  if  any  should 
become  *  due,  is  implied  by  the  general  law  merchant.  [*  809] 
In  that  case,  too,  the  question  arose  between  the  under- 
writer and  the  owner  of  the  goods;  in  the  present,  it  arises 
between  the  owner  of  the  ship  and  the  consignee  of  the  goods,  and 
the  rights  and  liabilities  of  the  one  are  very  different  from  the 
rights  and  liabilities  of  the  other.  In  that  case  it  was  not  stated 
that  the  average  was  settled  according  to  the  law  of  the  place 
where  the  adjustment  was  made ;  in  the  present  case  it  is  so 
stated.  Now  it  is  quite  clear  that  by  the  general  law  and 
custom  of  merchants,  as  appears  by  the  most  celebrated  works  on 
marine  law  of  this  and  other  countries,  the  master  of  a  ship  has 
a  lien  upon  the  goods  at  the  port  of  discharge  for  any  average 
which  may  become  due  during  the  voyage.  Consulat  de  la  Mer, 
Paris  edition,  1808,  section  225 ;  Complete  Body  of  Sea  Laws,  sec- 
tion 33,  article  31 ;  Wellwood's  Abridgement  of  Sea  Laws,  edition 
1613,  tit  21,  page  47;  Bynkershoek  Questiones  Juris  Privati, 
liber  4,  c.  24;  Malyne's  Lex  Mercatoria,  3rd  edition,  page  113; 
Beawes's  Lex  Mercatoria,  edition  1813,  tit.  Average,  p.  245;  Ordi- 
nance of  Lewis  the  Fourteenth,  book  3,  tit  8,  Du  Jet,  article  21 ; 
Abbott  on  Shipping,  257.  The  parties,  therefore,  in  this  case 
must  be  supposed  to  have  contracted  upon  this  understanding. 
And  if  the  master  has  a  lien  at  the  port  of  discharge,  it  seems  to 
follow  as  a  necessary  consequence  that  the  average  must  be  cal« 
culated  and  adjusted  according  to  the  law  which  prevails  there, 
for  it  would  be  absurd  to  suppose  that  he  can  have  a  lien  at  the 
port  of  discharge  for  average  which  is  to  be  calculated  according 
to  the  law  of  another  country.  In  this  case  the  bill  of  lading 
mentions  that  the  vessel  is  bound  to  St.  Petersburgh,  and  it 
was  therefore  known  to  *  the  parties  to  the  contract,  that  [*  810] 
if  an  average  loss  occurred  upon  the  voyage,  it  must  be 
adjusted  at  that  place.  Cur,  adv.  vult 

Abbott,  Ch.  J.,  now  delivered  the  judgment  of  the  Court.  The 
question  in  this  case  is,  whether  the  plaintiffs,  the  proprietors  of 
certain  goods  carried  on  board  the  defendant's  ship  from  Gibraltar 
to  St.  Petersburgh,  and  who  were  compelled  at  St.  Petersburgh  to  pay 
to  the  defendant,  in  order  to  obtain  possession  of  their  goods,  a  sum 
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of  money  as  a  contribution  to  a  general  or  gross  average,  settled  at 
St.  Petersburg!!  according  to  the  law  of  Russia,  can  recover  back 
so  much  of  the  money  thus  paid  as  would  not  have  been  charged  to 
them  on  an  adjustment  of  average  made  according  to  the  law  of 
England,  the  ship  being  a  British  ship,  and  all  the  parties  British 
subjects.  And  we  are  all  of  opinion  that  the  plaintiffs  cannot 
recover  back  this  money. 

On  the  part  of  the  plaintiffs  it  was  contended  that  the  case  must 
be  considered  exactly  as  it  would  be  if  the  defendant  were  now 
suing  for  average  in  a  British  Court.  The  authority  cited  for  the 
plaintiffs  is  the  case  of  Power  v.  Whitmore.  That  case,  however, 
cannot  govern  the  present,  for  two  reasons,  —  first,  because  it  arose 
between  different  parties,  and  on  a  different  species  of  contract, 
namely,  a  policy  of  assurance ;  and,  secondly,  because  in  the 
opinion  of  the  Court  the  facts  there  stated  did  not  show  that  the 
average  had  been  adjusted  according  to  the  established  law  and 
usage  of  tlie  country  wherein  the  adjustment  was  made :  whereas 
the  present  case  arises  between  a  shipper,  or  rather  his 
[*811]  assignee  and  *  the  shipowner,  and  it  is  an  admitted  fact 
that  the  average  was  adjusted  according  to  the  law  of 
Bussia. 

The  principle  of  general  average,  namely,  that  all  whose  property 
has  been  saved  by  the  sacrifice  of  the  property  of  another  shall  con- 
tribute to  make  good  his  loss,  is  of  very  ancient  date,  and  of  uni- 
versal reception  among  commercial  nations.  The  obligation  to 
contribute,  therefore,  depends  not  so  much  upon  the  terms  of  any 
particular  instrument,  as  upon  a  general  rule  of  maritime  law.  The 
obligation  may  be  limited,  qualified,  or  even  excluded  by  the  special 
terms  of  a  contract,  as  between  the  parties  to  the  contract ;  but 
there  is  nothing  of  that  kind  in  any  contract  between  the  parties  to 
this  cause.  There  are,  however,  many  variations  in  the  laws  and 
usages  of  different  nations  as  to  the  losses  that  are  considered  to 
fall  within  this  principle.  But  in  one  point  all  agree ;  namely,  tlie 
place  at  which  the  average  shall  be  adjusted,  which  is  the  place  of 
the  ship's  destination  or  delivery  of  her  cargo.  I  believe  also,  that 
all  are  agreed  on  another  point;  namely,  that  the  master  is  not 
compellable  to  part  with  the  possession  of  goods  until  the  sum  con- 
tributable  in  respect  of  them  shall  be  either  paid  or  secured  to  his 
satisfaction.  This  appears  by  the  case  to  be  the  law  of  Russia. 
This  power  is  noticed  in  the  civil  law,  Dig.  lib.  14,  tit.  2.  2.     It  is 
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expressly  given  in  the  Consulat,  c.  98,  recognised  by  Cleirac  in  his 
commentary  on  the  Jugemens  d'Oleron,  p.  35,  and  allowed  by  the 
French  Ordinance  of  Marine,  tit.  Du  Jet.  art.  21.  If  then  the 
average  is  to  be  adjusted  at  the  place  of  destination,  by  what  law 
shall  it  be  adjusted  ? 

One  may  suppose  the  case  of  a  British  ship  carrying  to  a 
foreign  port  the  goods  of  British  subjects  only,  and 
*  delivering  them  to  British  subjects  there.  But  such  a  [*  812] 
case  will  rarely  occur :  some,  at  least,  of  the  consignees  of 
the  goods  will  usually  be  foreigners.  The  present  is  not  found  to 
be  a  case  of  that  singular  description,  and  must  therefore  be  taken 
to  be  of  the  usual  kind.  And  where  there  are  several  shippers, 
even  if  all  are  British  subjects,  it  will,  in  the  case  of  jettison,  be  for 
the  interest  of  the  person  whose  goods  have  been  last  that  the 
master  should  exercise  his  power  of  detention  in  order  that  the 
expense  and  inconvenience,  and  delay  of  actions  and  suits,  may  be 
avoided.  And  if,  as  in  the  present  case,  the  original  loss  has  fallen 
upon  the  ship,  the  master  may  certainly  exercise  that  power  for  his 
own  safety  which,  in  other  cases,  he  ought  often  to  exercise  for 
the  safety  of  other  persons.  Now,  if  the  goods  belong  entirely  to 
the  persons  of  the  nation  where  the  ship  has  arrived,  they  cannot 
with  any  reason  complain  of  an  adjustment  made  under  the 
authority  of  their  own  law.  In  such  a  case  it  would  hardly  be 
contended,  that  as  between  them  and  the  master,  or  between  some 
and  others  of  them,  the  adjustment  ought  to  be  legulated  by  any 
other  law  than  their  own.  Then  suppose,  which  will  perhaps  be 
the  most  usual  case,  that  the  goods  belong  to  persons  of  different 
nations,  the  adjustment  must  be  made  either  according  to  some  one 
law  regulating  the  whole,  or  it  must  be  made  in  parts,  according  to 
as  many  different  laws  as  there  happen  to  be  persons  of  different 
nations  concerned  in  the  adventure.  The  latter  mode  would  be 
attended  with  great  confusion,  perplexity,  and  inequality,  even  if  it 
should  be  found  practicable,  which  in  many  cases  it  would  not  be. 
In  this  case  also,  therefore,  the  law  of  the  country  must 
prevail.  And  this  will  not  impugn  any  known  doctrine  *  or  [*  813] 
rule  of  the  English  law.  The  shipper  of  goods,  tacitly,  if 
not  expressly,  assents  to  general  average,  as  a  known  maritime 
usage,  which  may,  according  to  the  events  of  the  voyage,  be  either 
beneficial  or  disadvantageous  to  him.  And  by  assenting  to  general 
average  he  must  be  understood  to  assent  also  to  its  adjustment,  and 
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to  its  adjustment  at  the  usual  and  proper  place ;  and  to  all  this  it 
seems  to  us  to  be  only  an  obvious  consequence  to  add,  that  he 
must  be  understood  to  consent  also  to  its  adjustment  according  to 
the  usage  and  law  of  the  place  at  which  the  adjustment  is  to  be 
made.  I  am  to  be  understood  as  speaking  of  a  case  depending 
upon  general  rules  and  reason,  and  not  upon  a  special  or  particular 
contract.  It  is  of  infinite  importance  to  maritime  commerce  that 
its  regulations  should  be  as  simple  and  as  few  in  number  as  general 
justice  will  permit.  The  wisest  and  most  equitable  rules  may 
occasionally,  in  a  particular  case,  be  productive  of  an  inconvenience ; 
but  such  occasional  and  particular  inconvenience  is  a  much  less 
evil  than  the  confusion  and  uncertainty  that  never  fail  to  accom- 
pany a  multiplicity  of  minute  regulations.  For  these  reasons  we 
are  of  opinion  that  the  defendant  is  entitled  to  our  judgment. 

Judgment  for  the  defendant 

ENGLISH  NOTEa 

The  above  case  clearly  shows  the  principle  as  implied  in  a  contract 
of  carriage  of  goods.  See  also  Lloyd  v.  Guibert,  No.  12  of  **  Conflict  of 
Laws,"  and  notes,  5  B.  C,  p.  869  et  seq.  How  far  the  implication  ex- 
tends to  an  ordinary  policy  of  insurance  of  the  goods  is  a  question. 

In  Newman  v.  Cazalet  (cited  in  Park  Insur.,  and  also  in  Arnould 
Insar.,  6th  ed.  p.  912),  the  assured,  owner  of  goods,  had  been  com- 
pelled to  pay,  under  a  foreign  adjustment  settled  at  Pisa,  in  respect 
of  losses,  which  would  not  have  been  general  average  in  this  country, 
and  upon  contributory  values  differently  computed  from  what  they 
would  have  been  here ;  yet  as  it  clearly  appeared  in  evidence  that  all 
the  losses  allowed  were  general  average  at  Pisa,  and  that  the  apportion- 
ment was  correct  according  to  the  mercantile  usage  of  that  place,  the 
assured  was  allowed  to  recover  against  his  underwriter  the  full  amount 
of  his  claim.  And  in  Walpole  v.  Ewer  (cited  also  by  Park  Insur. 
and  in  Arnould,  6th  ed.  p.  913),  the  holder  of  a  respondentia  bond  (on 
a  Danish  ship),  not  liable  to  general  average  at  all  in  this  country, 
was  compelled  to  pay  a  contribution  under  a  foreign  adjustment,  settled 
in  Denmark;  and  upon  evidence  given  that  it  was  in  accordance  with 
the  law  and  practice  in  Denmark,  he  recovered  against  the  underwriters. 

In  Power  v.  Whitmore,  4  M.  &  S.  141,  16  R.  R.  416  (referred  to  in 
the  principal  case),  a  ship  bound  from  London  to  Lisbon  carrying 
goods  insured  for  the  voyage  in  the  ordinary  way,  was  obliged  by 
stress  of  weather  to  put  into  Cowes,  and  the  owners  were  put  to  con- 
siderable expenses  for  delay,  pilotage,  &c.     There  was  no  voluntary 
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sacrifice  of  anything  for  the  general  benefit,  and  clearly  no  ground, 
by  English  law,  for  a  claim  by  the  shipowners  against  the  goods  for 
general  average.  But  on  arriving  at  Lisbon  the  master  of  the  ship 
instituted  proceedings  in  the  Courts  there  against  the  proprietors  of 
the  cargo,  and  obtained  a  decree  according  (as  it  was  recited)  to  the 
practice  at  Lisbon,  for  a  general  average  contribution,  which  the 
owners  of  the  goods  were  obliged  to  pay.  It  may  be  inferred,  though 
it  is  not  stated,  that  the  payment  was  enforced  by  way  of  lien  upon 
the  goods.  The  sum  so  paid  to  the  shipowners  by  the  owners  of 
the  goods  was  claimed  by  tbem  from  the  underwriters.  It  was  not 
stated,  otherwise  than  by  the  recital,  that  the  claim  was  fair  and  just 
according  to  the  law  and  practice  of  the  country.  Lord  Ellenborough, 
in  giving  judgment  in  favour  of  the  underwriters,  said  he  did  not 
pronounce  what  might  have  been  the  effect  of  a  statement  in  the  case 
(if  it  had  contained  such),  that  it  was  a  known  and  invariable  usage 
amongst  merchants  at  Lisbon,  the  port  of  discharge,  to  treat  losses  and 
expenses  of  the  kind  and  description  which  were  specified  in  the  case, 
as  the  subjects  of  general  average.  But  he  observed  that  the  case  con- 
tained no  allegation  of  fact  on  this  head,  but  merely  states  a  decree  of  a 
Court  at  Lisbon,  which  proceeds  on  the  assumption  of  this  supposed 
fact  as  its  foundation.  <'And  although,"  he  says,  <<  by  the  comity 
which  is  paid  by  us  to  the  judgment  of  other  Courts  abroad  of  compe- 
tent jurisdiction  we  give  a  full  and  binding  effect  to  such  judgments,  as 
far  as  they  profess  to  bind  the  persons  and  property  immediately  before 
them  in  judgment,  and  to  which  their  adjudications  properly  relate,  yet 
we  feel  that  we  should  carry  that  principle  of  comity  further  than  reason* 
ably  ought  to  be  done,  or  ever  hitherto  has  in  practice  been  done,  if  we 
should  draw  from  the  recitals  of  facts  and  usages  which  are  contained 
in  those  judgments,  general  evidence  of  the  existence  of  such  facts  and 
usages,  and  allow  them  to  be  available  for  all  causes  and  purposes,  and 
consider  them  as  applicable  to,  and  obligatory  upon,  other  persons  than 
the  immediate  parties  to  those  judgments,  in  which  these  recitals  occur.'' 
In  the  case  of  Harris  v.  Scaramanga  (1872),  L.  R.  7  C.  P.  481,  41 
L.  J.  C.  P.  170,  26  L.  T.  797,  20  W.  R.  777,  the  policy,  on  goods  on 
voyage  from  Taganrog  to  Bremen,  contained  the  marginal  note  ''  to  pay 
general  average  as  per  foreign  statement  if  so  made.''  The  master  had 
been  obliged  by  stress  of  weather  to  put  into  several  ports,  and  to  charge 
the  cargo  for  repairs,  and  the  owners  of  the  cargo,  under  an  average 
statement  made  at  Bremen,  were  obliged  to  pay  expenses  so  incurred. 
It  was  held  by  all  the  Court  (Bovill,  Ch.  J.,  Ejiatikg,  J.,  and  Brett,  J.) 
that  by  the  special  terms  of  the  policy  the  owners  of  goods  were  bound 
by  this  statement.  But  Bbstt,  J.,  held  that,  as  it  was  proved  in  the 
case  that  the  eiq>en8e8  in  question  were  general  average  according  to 
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Bremen  law,  the  insurers  would  have  been  liable  under  an  ordinary 
policy.  "I  incline  to  think,"  he  says,  '^ notwithstanding  Power  v. 
Whitmorey  that  underwriters,  if  they  are  not  absolutely  bound  to  accept 
the  foreign  adjustment  as  rightly  made,  if  bond  fide  made,  must  assume 
it  to  be  rightly  made,  if  bond  fide  made,  until  the  contrary  be  proved." 
In  other  words,  he  is  of  opinion,  contrary  to  that  of  Lord  Ellenborough, 
that  the  settlement  of  the  average  according  to  the  statement  or  decree 
of  the  arbitrator  or  other  authority  at  the  foreign  port  is  prima  facie 
evidence  of  the  law  and  usage  there. 

AMERICAN  NOTES. 

This  case  is  cited  in  2  Parsons  on  Marine  Insurance,  pp.  360  ei  seq.  But 
that  writer  "  considers  the  rule  well  established "  that  adjustment  may  be 
made  at  any  port  where  the  contributory  interests  first  separate.  So  held  in 
Loring  v.  Neptune  Ins,  Co.,  20  Pickering  (Mass.),  413.  The  doctrine  of  the 
rule  is  asserted  in  Strong  v.  iV.  Y.  F.  Ins,  Co.,  11  Johnson  (N.  Y.),  323  (dis- 
tinguishing Lenox  v.  United  Ins,  Co.,  infra ;  Depau  v.  Ocean  Ins.  Co.,  5  Co  wen 
(N.  Y.),  63;  15  Am.  Dec.  431 ;  Peters  v.  Warren  Ins.  Co.,  1  Story  (U.  S.  Circ. 
Ct.),  463 ;  Lewis  v.  WiUiams,  1  Hall  (N.  Y.  Super.  Ct.),  430. 

In  Loring  v.  Neptune  Ins.  Co.,  supra, Shaw,  Ch.  J.,  observed:  "In  general, 
it  is  to  be  presumed  that  both  the  assured  and  the  underwriter  are  acquainted 
with  the  nature  of  the  business  in  respect  to  which  they  contract,  that  they 
are  acquainted  with  the  customs  and  usages  of  that  business,  and  consent  to 
conform  to  them,  unless  there  be  some  stipulation  to  the  contrary.  It  is  well 
known  therefore  to  both  parties  that  the  assured  may  have  to  pay,  in  respect 
to  losses  insured  against,  general  averages ;  that  these  averages  may  be 
adjusted  abroad ;  and  that  the  assured  will  be  bound  by  such  adjustment, 
although  in  making  it  conformably  to  the  law  and  usages  of  the  places  where 
made,  both  the  sum  to  be  contributed  and  the  contributory  interests  may  be 
estimated  upon  principles  varying  from  those  which  prevail  at  the  place 
where  the  contract  of  insurance  is  made.  It  seems  to  follow  as  a  necessary 
consequence,  that  where  the  assured  has  incurred  a  general  average  loss  within 
the  perils  insured  against,  when  such  loss  has  been  adjusted  at  the  proper 
place,  and  in  a  mode  conformable  to  the  law  and  usage  of  such  place,  and 
when  the  assured  has  thus  become  bound  to  pay  and  has  paid  such  loss,  he  is 
entitled  to  recover  it  of  the  underwriter,  although  the  contributory  interests 
have  been  estimated  upon  a  principle  different  from  that  of  the  place  where 
the  policy  was  underwritten." 

Story,  J.,  said,  in  Peters  v.  Warren  Ins.  Co.,  supra  :  "  Now  certainly  the 
weight  of  authority,  both  in  England  and  America,  is  that  the  items  included 
and  the  sums  apportioned  and  paid  according  to  the  law  of  a  foreign  country, 
as  a  general  average  in  an  adjustment  thereof  made  there,  and  a  fortiori^  if 
enforced  by  the  public  tribunals  there,  are,  quoad  the  items  and  the  rule  of 
apportionment,  conclusive  upon  and  payable  by  the  underwriters  here  as  a 
general  average  although  not  apportioned  in  the  same  manner  and  not  deemed 
items  of  general  average  by  our  law.  .  .  .  There  is  nothing  unreasonable  in 


R.  C.  VOL.  XIV.]      SECT.  X.  —  GENERAL   AVERAGE  LOSS.  431 

Ho.  87.  —  IHok«nion  ▼.  Jardine,  L.  B.  3  C.  P.  639.  —  Bvle. 

construing  the  engagement  of  the  underwriters  in  a  policy  to  be  that  they 
will  pay  whatever  the  insured  in  a  policy  is  compelled  to  pay  as  a  general 
average,  arising  from  the  risks  insured  against.'' 

In  Lenox  v.  United  /fw.  Co,,  3  Johnson  Cases  (N,  Y.),  178,  and  Shiffv. 
Louis.  Slate  Ins.  Co.,  6  Martin  (Louisiana,  N.  S.),  629,  it  was  held  that  the 
parties  were  not  bound  by  an  adjustment  at  a  foreign  port,  because  they  must 
be  presumed  to  have  contracted  with  reference  to  the  law  of  their  own  country. 
So  in  Thornton  v.  U.  S.  Ins.  Co.,  3  Fairfield  (Maine),  153.  But  the  Lenox 
case  is  considered  in  Lewis  v.  Williams,  1  HaU  (N.  Y.  Super.  Ct.),  430,  to  have 
been  overruled  by  subsequent  decisions.  (Strong  y.  N.  Y.  F.  Ins.  Co.,  11 
Johnson,  323,  holding  that  "  a  settlement  of  the  general  average  at  the  foreign 
port,  when  fairly  made  according  to  the  laws  of  the  country  to  which  the 
port  belongs,  is  binding  upon  the  parties,  and  that  it  is  the  duty  of  the 
master  to  cause  an  adjustment  to  be  made  on  hLs  arrival  at  the  port  of  desti- 
nation, and  to  enforce  the  payment  of  the  contribution,  and  that  he  has  a  lien 
upon  the  cargo  for  its  proportion.") 


No.  87.— DICKENSON  v.  JAEDINE. 
(c.  p.  1868.) 

RULE. 

In  case  of  a  general  average  loss,  the  insurer  is  directly 
liable  for  the  whole  of  the  insured  vahie  of  the  property 
sacrificed  for  the  general  benefit;  and  upon  payment  is 
subrogated  to  the  rights  of  the  insured  for  contribution. 

Dickenson  and  others  v.  Jardine  and  others. 

L.  R.  3  C.  P.  639-644  (s.  C.  37  L.  J.  C.  P.  321 ;  18  L.  T.  717 ;   16  W.  R.  1169). 

Insurance.  —  Jettison.  —  General  Average.  —  Liability  of  Underwriters.   [689] 

Custom. 

A.  insured  goods  at  Canton  by  a  policy  which  included  jettison  among  the 
perils  insured  against.  The  goods  were  jettisoned  under  circumstances  which 
entitled  A.  to  a  general  average  contribution  from  the  owners  of  the  ship  and  of 
the  rest  of  the  cargo,  which  arrived  safely  at  London,  the  port  of  discharge.  A. 
having  sued  the  underwriters  for  the  whole  amount  insured,  without  having  first 
collected  the  contributions  to  which  he  was  entitled  from  the  other  owners  of  the 
ship  and  cargo :  — 

Held^  that  he  was  entitled  to  recover;  and  that  the  underwriters  having  paid 
him  would  be  then  entitled  to  stand  in  his  place  with  respect  to  the  general 
average  contribution. 

Hddy  also,  that  the  liability  of  the  underwriters  under  the  policy  could  not 
be  varied  by  a  custom,  alleged  to  exist  in  the  port  of  London  between  iner- 


432  INSURANCE. 


Vo.  87.  —  IMfikniOii  v.  Jaxdiiw,  L.  B.  8  0.  P.  689,  840. 

chants  and  nnderwriten,  to  hold  the  latter  liable  only  for  the  share  of  the  loss 
oast  upcm  the  owner  of  jettisoned  goods  in  the  general  average  statement. 

Special  case  stated  for  the  opinion  of  the  Court,  without 
pleadings. 

In  August,  1864,  the  plaintiffs  shipped  641  packages  of  tea  on 
board  the  ship  Canute,  to  be  carried  from  Foochow  to  London. 
The  goods  were  insured  with  the  defendants  for  £3987  10*.  by  a 
valued  voyage  policy  in  the  usual  form,  the  goods  being  valued  at 
the  sum  insured,  and  jettisons  being  included  among  the  perils  in- 
sured against. 

The  Canute  sailed  from  Foochow  with  the  tea  and  other  goods 
on  board,  and  in  the  course  of  her  voyage  she  struck  on  a  reef. 
A  portion  of  the  cargo,  consisting  of  607  out  of  the  641  above- 
mentioned  packages  of  tea,  was  properly  thrown  ovei board  to 
lighten  her.  Subsequently  she  got  off  the  reef,  and  reached  Lon- 
don safely  with  the  rest  of  the  cargo.  The  insurable  value  of 
these  607  packages  was  i£3776  6a.  The  net  value  of  the  jettisoned 
tea,  had  it  arrived  safely  at  its  destination,  would  have  been  £3305 
Os,  2d.,  being  a  sum  less  than  the  insured  value. 

The  loss  of  the  tea  so  jettisoned  constituted  a  general  average 
loss,  giving  to  the  plaintiffs  a  right  to  contribution  from  the  vari- 
ous owners  of  the  other  interests  at  risk  in  the  usual  way  to  the 
amount  of  the  above  sum,  £3305  Os.  2d,,  of  which  the  plaintiffs 
themselves  had  to  contribute  the  sum  of  £995  12s.  2d.,  be- 
[*  640]  ing  their  proportion  *  of  the  whole  general  average  by  the 
vessel.  The  defendants  paid  to  the  plaintiffs  the  sum 
of  £995  128.  2d.,  and  the  plaintiffs  brought  this  action  to  recover 
£2780  13s.  lOd.,  the  difference  between  that  sum  and  the  sum  for 
which  the  goods  jettisoned  were  insured.  There  are  certain  cases 
in  which  goods  are  thrown  overboard,  but  not  for  the  safety  of 
the  whole  adventure ;  and  in  such  cases,  although  they  do  not  give 
rise  to  general  average  contribution,  the  goods,  nevertheless,  are 
said  to  be  jettisoned. 

It  was  contended,  on  behalf  of  the  defendants,  that  it  was  an 
established  custom  between  merchants  and  underwriters  in  the 
business  of  marine  insurance  in  London,  that  under  a  policy  of  in- 
surance covering  loss  by  jettison,  in  case  the  insured  goods  were 
lost  by  jettison  under  such  circumstances  as  to  constitute  a  general 
average  loss  as  between  the  owners  of  such  goods  and  the  owners 
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of  the  other  interests  at  risk,  the  underwriters  were  liable  under 
the  policy  only  in  respect  of  such  share  or  proportion  of  the  loss 
as  was  cast  upon  the  owner  of  the  jettisoned  goods  in  the  general 
average  statement. 

The  evidence  adduced  in  support  of  this  contention  was  given  at 
length  in  the  case. 

The  questions  for  the  Court  were :  1st  Whether  the  plaintiflfs 
were  entitled  to  recover  in  the  action  the  whole  of  the  insurable 
value  of  the  cargo  jettisoned  ?  2ndly.  If  the  Court  should  be  of 
opinion  in  the  negative,  then  whether  the  plaiutiifs  were  entitled 
to  recover  anything  more  than  their  general  average  proportion 
calculated  upon  the  net  arrived  value  of  the  goods? 

Sir  G.  Honyman,  Q.  C,  for  the  plaintiffs.  —  The  plaintiffs  are 
entitled  to  recover  the  full  value  of  the  goods  which  they  insured, 
independently  of  the  question  of  any  rights  they  may  have  against 
third  parties ;  the  defendants,  when  they  have  paid,  will  stand  in 
the  plaintiffs'  place  in  respect  of  such  rights.  If  the  plaintiffs  had 
issued  their  writ  the  day  after  the  loss  of  the  goods,  the  defendants 
would  have  had  no  defence,  as  the  rights  of  general  average  con- 
tribution do  not  arise  till  the  ship  arrives  at  hfer  port  of  destina- 
tion, and  the  liability  of  the  defendants  can  hardly  have  ceased 
from  the  mere  fact  of  a  right  of  action  against  third  parties  having 
subsequently  arisen.  The  custom  relied  on  by  the  defend- 
ants was  *  not  proved,  and  if  it  had  been  so,  it  would  have  [*  641] 
been  inadmissible  as  contradicting  the  policy,  and  would 
have  been  invalid  on  the  ground  of  unreasonableness,  and  would 
have  had  no  application  to  this  policy,  which  was  made  at  Canton, 
while  the  custom  is  confined  to  the  port  of  London. 

Watkin  Williams,  for  the  defendants.  — The  principal  question  is, 
whether  the  defendants  are  bound  to  pay  the  plaintiffs  at  once  the 
whole  value  of  the  goods  insured,  or  only  to  indemnify  them  for 
what  they  contribute  by  way  of  general  average,  leaving  them  to 
recover  the  remainder  of  the  loss  from  the  other  parties  who  are 
liable  to  contribute  by  way  of  general  average.  In  a  word,  the 
question  is,  whether  the  loss  is  a  total  loss,  or  a  loss  of  a  different 
kind  ?  whether,  if  a  bale  of  goods  worth  £1000  be  thrown  over- 
board, under  circumstances  which  entitle  the  owner  to  be  repaid 
•6900,  it  is  a  total  loss? 

[WiLLES,  J.  —  The  right  to  be  repaid  in  part  only  arises  if  the 
ship  or  cargo  arrives  safely.] 
VOL.  XIV. —28 
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If  they  do  not,  but  are  themselves  lost,  the  loss  of  the  goods 
jettisoned  becomes  total,  but  not  before.  As  a  matter  of  common 
sense,  would  a  merchant  write  oflf  the  value  of  the  bale  as  totally 
lost? 

[WiLLES,  J.  —  If  a  pirate  had  boarded  the  vessel,  and  thrown  the 
goods  overboard,  the  plaintiffs  would  have  had  a  right  of  action 
against  him  for  the  value  ;  or  if  the  master  had  thrown  them  over- 
board wrongfully,  the  plaintiffs  could  have  sued  the  shipowner ; 
but  would  the  loss  in  either  case  not  have  been  total?] 

It  cannot  be  denied  that  it  would.  There  are,  however,  some 
authorities  for  the  view  that  the  loss  is  not  total  in  such  a  case  as 
the  present.  The  principal  one  is  Eoccus  on  Insurance,  n.  62,  who, 
though  he  does  not  state  the  amount  for  which  the  underwriters 
would  be  liable,  whether  to  make  good  the  value  insured,  or  only 
the  value  upon  which  the  general  average  would  be  calculated,  yet 
certainly  does  not  treat  the  loss  as  a  total  loss.  In  Marshall  on 
Insurance,  4th  ed.,  p.  434,  it  is  said  that  the  assured  should  pro- 
ceed first  against  the  parties  who  are  liable  to  contribute  by  way 
of  general  average,  and  only  sue  the  underwriters  for  the  residue. 
There  is  a  case  in  the  American  reports,  Lapsley  v.  Pkasants,  4 
Binn.  502,  in  which  the  same  rule  was  laid  down,  though  there 

are  also  cases  to  the  contrary. 
[*  642]      *  [BoviLL,  Ch.  J.  —  That  case  is  referred  to  in  Phillips  on 
Insurance,  vol.  ii.  p.  122,  and  the  author  adds  a  note  citing 
Emergion,  c.  12,  s.  44,  Pothier  on  Insurance,  c.  52,  that  the  claim 
may  be  first  made  against  the  underwriters.] 

The  amount  recovered  under  the  average  loss  is  sometimes 
greater  and  sometimes  less  than  the  insurable  value.  In  the 
former  case,  would  not  the  assured  be  entitled  to  recover  the  larger 
amount  ? 

[WiLLES,  J.  —  He  would,  but  it  would  be  upon  a  different  claim, 
viz.  for  indemnification  for  his  loss  from  having  to  pay  the  general 
average  contribution,  which  is  quite  distinct  from  the  claim  for  in- 
demnification for  the  loss  of  the  goods  themselves,  and  arises  only 
on  the  ship  or  other  goods  reaching  the  port  of  destination  safely.] 

BoviLL,  Ch.  J.  — I  am  of  opinion  that  the  plaintiffs  are  entitled 
to  recover  the  whole  of  the  amount  claimed  by  them. 

I  think  the  rule  is  correctly  stated  in  Phillips  on  Insurance,  3rd 
ed.,  vol.  ii.  s.  1348,  as  follows:  "It  is  not  a  condition  that  the 
assured  on  goods  must  claim  contribution  of  the  other  parties  for 
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a  jettison  before  he  can  demand  indemnity  from  his  underwriters. 
He  may  demand  it  of  them  in  the  first  instance."  There  seems  to 
have  been  a  decision  in  the  Courts  of  Pennsylvania,  Lapsley  v. 
Fleasants,  4  Binn.  502,  to  the  contrary  eflfect;  but  there  had 
been  an  earlier  decision  in  the  Court  of  New  York,  Maggrath  v. 
Church,  1  Caines,  196,  in  which  the  underwriters  had  been  held 
liable  for  the  whole  amount  insured ;  and  in  a  later  case  in  the 
Circuit  Court  of  the  United  States,  Potter  v.  Providence  Washing- 
ton  Insurance  Company,  4  Mason,  298,  Story,  J.,  delivering  the 
judgment  of  the  Court,  after  citing  both  cases,  followed  the  earlier 
decision,  and  laid  down  the  law  in  the  same  way  as  Mr.  Phillips 
has  done.  Pothier's  Traits  du  Contrat  d' Assurance,  s.  52,  is  to  the 
like  effect.  In  this  case  the  goods  were  insured  against  jettison, 
amongst  other  risks,  and  the  goods  were  jettisoned,  and  I  think  the 
plaintiffs  are  entitled,  therefore,  to  recover  the  sum  insured.  It  is 
true  that  there  is  a  remedy  against  the  owners  of  the  ship  and  the 
remainder  of  the  cargo,  if  they  ultimately  arrive  safely  at  their 
destination,  for  part  of  the  loss.  But  this  does  not  affect  the 
plaintiffs'  right  against  the  underwriters,  who  will  then  be 
entitled  *  to  stand  in  their  place,  and  recover  contributions  [*  643] 
from  the  other  parties  who  are  liable.  A  further  question 
has  been  raised,  whether  the  underwriters  are  not  released  by  a 
custom  alleged  to  exist  at  the  port  of  London ;  but  this  custom  was 
not  made  out,  and  if  it  had  been  so,  would  not  have  availed  the 
defendants,  being  unreasonable  and  contrary  to  the  express  agree- 
ment.of  the  parties,  as  was  the  custom  set  up  in  the  case  of  Gris- 
sell  V.  Briatowe,  L.  R  3  C.  P.  112. 

WiLLES,  J.  —  I  am  of  the  same  opinion.  Mr.  Williams  argued 
the  case  in  the  only  way  which  was  possible  when  he  said  that  a 
case  of  jettison  under  the  circumstances  here  detailed  did  not  con- 
stitute a  total  loss  of  the  goods,  because  in  point  of  law  the  loss 
was  less  than  total,  by  the  value  of  the  right  which  accrued  to 
have  compensation  for  part  of  the  loss  from  the  shipowner  and 
the  other  owners  of  cargo.  It  was  so  in  one  sense,  because  if  the 
vessel  or  any  part  of  the  cargo  arrived  safely  in  consequence  of . 
the  jettison,  the  owners  must  contribute  to  the  loss  sustained  by  the 
owners  of  the  goods  so  sacrificed  for  the  general  advantage ;  but 
the  goods  were  totally  lost  at  the  time,  though  their  owner  had  a 
contingent  right  to  recover  from  certain  persons  a  portion  of  their 
value.     The  result  is  that  the  owner  has  two  remedies,  —  one  for 
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the  whole  value  of  the  goods  against  the  underwriters,  the  other 
for  a  contribution  in  case  the  vessel  arrives  safely  in  port ;  and  he 
may  avail  himself  of  which  he  pleases,  though  he  cannot  retain  the 
proceeds  of  both,  so  as  to  be  repaid  the  value  of  his  loss  twice  over. 
This  is  the  usual  case  where  there  is  an  insurance,  and  a  loss  fol- 
lowing therefrom,  within  its  terms,  which  would  be  total  but  for 
the  liability  of  a  third  person.  It  has  been  so  settled  since  the 
case  of  Bandal  v.  Cockran,  1  Ves.  Sen.  98 ;  in  that  case  a  vessel 
had  been  taken  by  the  Spaniards,  and  the  underwriters  had  paid  as 
for  a  total  loss.  Beprisals  having  been  made,  the  commissioners 
who  were  appointed  to  indemnify  those  who  had  sustained  losses 
refused  to  entertain  a  claim  made  by  the  underwriters ;  but  the 
assured  having  obtained  from  them  a  contribution  over  again  to- 
wards their  loss,  the  underwriters  filed  a  bill,  and  it  was  held,  not 
that  the  loss  was  not  total,  but  that  the  underwriters  having  in- 
demnified the  assured,  whatever  the  assured  received  from 
[*  644]  the  *  commissioners  must  be  held  by  them  as  trustees  for 
the  underwriters.  If  the  assured  proceeds  against  the  un- 
derwriters in  the  first  instance,  the  latter  cannot  avail  themselves 
by  way  of  plea  of  the  fact  that  the  assured  has  a  distinct  right 
against  some  other  person.  They  must  pay  the  amount  claimed  in 
the  first  instance,  and  will  then  be  entitled  to  use  the  name  of  the 
assured,  and  proceed  against  the  other  parties  who  are  liable,  as  ex- 
plained by  Lord  Wensleydalb  in  Quebec  Fire  Insurance  Company 
V.  St.  Louis,  7  Moo,  P.  C.  286,  316.  Questions  of  this  kind  have 
arisen  in  many  forms,  and  always  have  been  decided  the  same 
way ;  thus,  in  Yates  v.  Wliyte,  4  Bing.  N.  C.  272,  the  defendant, 
who  was  liable  for  a  loss  that  had  been  paid  by  the  underwriters, 
insisted  that  the  underwriters  having  already  indemnified  the 
plaintiff  the  claim  against  him  was  satisfied,  but  the  plaintiff  was 
held  entitled  to  recover  for  the  benefit  of  the  underwriters.  With 
respect  to  the  alleged  custom,  it  was  not  proved,  the  evidence  at 
most  showing  only  a  practice  adopted  in  undisputed  cases ;  and, 
moreover,  the  loss  being  one  springing  directly  from  the  contract 
.  of  insurance,  could  not  be  affected  by  such  a  usage  if  proved. 

Montague  Smith,  J.  —  I  am  of  the  same  opinion.  I  think  the 
goods  jettisoned  were  totally  lost  to  the  assured  within  the  terms 
of  the  policy,  and  that  the  underwriters  are  therefore  liable  to  pay 
for  the  value  of  the  goods.  It  is  said  that  the  loss  is  not  total, 
because  there  are  other  parties  who  are  bound  to  contribute  to  the 
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loss,  and  the  plaintiffs  are  therefore  already  partially  indemnified. 
That  in  one  sense  is  so,  but  the  assured  have  made  a  contract  with 
the  underwriters  that  they  shall  be  paid  the  sum  insured  in  cer- 
tain events  which  have  happened,  and  they  are  entitled  to  look  to 
that  contract  for  their  indemnification  independently  of  their  other 
rights.  Both  upon  principles  of  law  and  the  weight  of  authority, 
we  have  a  right  to  treat  this  as  a  total  loss. 

Judgment  for  the  plaintiffs, 

AMERICAN  NOTES. 

This  doctrine  is  approved  in  2  Parsons  on  Marine  Insurance,  p.  289  et  uq. : 
«<  The  insured  may  claim  of  the  insurers  the  whole  amount  of  his  loss,  trans- 
ferring to  them  his  claim  for  contribution."  Sustained  by  Maggrath  v.  Churchy 
1  Caines  (N.  Y.),  196 ;  2  Am.  Dec.  173;  Faulkner  v.  Atigusta  Ins,  Co.,  2  Mc- 
Mullan  Law  (So.  Car.),  158;  39  Am.  Dec.  119;  Watson  v.  Mar,  Ins,  Co.,  7 
Johnson  (N.  Y.),  57;  Amory  y.  Jones^  6  Massachusetts,  318;  Forbes  y.  Manuf. 
Ins.  Co.,  1  Gray  (Mass.),  371 ;  Lard  v.  Neptune  Ins.  Co.,  10  ibid.  109 ;  Potter 
V.  Prov.  W.  Ins.  Co,,  4  Mason  (U.  S.  Circ.  Ct.),  298;  Greely  v.  Tremont  Ins. 
Co.,  9  Cashing  (Mass.),  415 ;  Hanse  v.  N.  0.  M,  j*  F.  Ins,  Co.,  10  Louisiana, 
1;  29  Am.  Dec.  456;  which  cases  hold  that  the  insured  may  recover  the 
whole  loss  from  the  insurer  in  the  first  instance,  without  first  demanding  con- 
tribution from  the  other  shippers,  leaving  the  insurer  to  enforce  the  claim  for 
contribution.  (The  contrary  however  is  asserted  in  Pennsylvania :  Lapsley 
Y.  U.  S,  Ins.  Co.,  4  Binney,  502.)  Shaw,  Ch.  J.,  says  in  the  Greely  case  cited 
above :  *'  The  underwriter  is  liable  directly  to  the  assured  for  a  loss,  in  its 
nature  a  general  average  loss ;  that  is,  resulting  from  a  voluntary  sacrifice  or 
its  necessary  incidental  consequences,  without  waiting  to  collect  contributory 
shares  from  other  persons,  unless  indeed  the  same  person  be  owner  of  both 
vessel  and  cargo."  Kent,  Ch.  J.,  said  in  the  Watson  case  above  cited  :  The 
plaintiff  *'  is  entitled,  even  if  a  case  for  contribution  existed,  to  recover  the 
whole  of  it,  in  the  first  instance,  of  the  insurer  upon  the  ship,  and  to  leave  it 
to  him  to  call  upon  the  owners  or  insurers  of  the  cargo  and  freight  for  their 
contributory  shares.''  (Citing  the  Maggrath  case,  supra,  and  Vandenheuvel  v. 
United  Ins.  Co.,  1  Jolmson  (N.  Y.),  412.)  «  A  settled  rule,"  and  «*  Pothier 
recognizes  it  as  an  established  doctrine." 

In  the  Pennsylvania  case  (which  was  one  of  jettison)  the  Court  said :  "  It 
seems  reasonable  that  he  who  is  entitled  to  receive  the  contribution  should  in 
the  first  instance  apply  for  it.  ...  If  indemnification  for  their  loss  is  their 
object,  what  is  the  difference  whether  they  receive  it  from  the  defendants  or 
other  persons?  I  can  find  no  satisfactory  answer  to  this  question  but  by  sup- 
posing that  bare  indemnification  will  not  satisfy  the  plaintiffs.  Their  object 
must  be  to  make  gain  by  abandoning  to  the  defendants,  and  thus  producing 
a  constructive  loss,'*  &o.  The  Court  distinguish  the  Amory  case  and  disap- 
prove the  Maggrath  case,  and  conclude :  '<  There  should  be  a  demand  made 
from  the  persons  bound  to  contribute,  and  some  reasonable  endeavor  to  pro- 
cure payment,  and  the  insured  has  not  a  right  in  the  first  instance  to  make 
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an  election  whereby  a  loss  partial  in  its  nature  is  by  construction  rendered 
total."    (Two  Judges  dissented.) 

The  Massachusetts,  New  York,  and  Pennsylvania  cases  are  considered  in 
the  South  Carolina  case  cited  above,  and  the  doctrine  of  the  two  former  pre- 
ferred. The  Court  observe :  "  The  Court  does  not  perceive  how  the  insured 
can  be  suspended  in  their  right  of  action  by  the  mere  qualified  obligation  first 
to  demand  contribution  of  the  other  shippers.  This  is  often  done  from  self- 
interest  or  justice  to  the  insurers.  But  in  many  instances  the  obligation  to  do  so 
might  be  inconvenient  —  perplex  with  suits  and  impede  the  very  object  aimed 
at  by  the  policy  of  insurance  —  immediate  reimbursement  of  the  insured  in 
the  value  of  the  goods  lost,  in  order  that  the  voyage  might  not  be  retarded, 
or  its  fruits  lost,  which  would  be  contrary  to  the  general  end  of  insurance,  — 
to  extend  commerce  and  advance  its  success.  And  these  are  to  be  answered 
by  the  immediate  reimbursement  promised  by  the  insurers.  I  would  there- 
fore think  that  the  adjustment  of  aven^  loss  among  the  different  shippers, 
and  the  average  bond,  are  to  be  considered  as  a  counter-indemnity  to  the  in> 
surers  after  paying  the  whole  loss." 

This  doctrine  is  applied  in  the  case  of  a  loss  occasioned  by  a  wrong-doer. 
Newcomb  v.  Cincinnati  Ins.  Co.,  22  Ohio  State,  382 ;  10  Am.  Rep.  746.  As  by 
collision :  1  Parsons  on  Marine  Insurance,  p.  551 ;  The  Planter,  2  Woods  (U.  S. 
Circ.  Ct.X  490 ;  and  the  insurer  is  subrogated  to  the  rights  of  an  insured  mort- 
gagee :  Parsons  on  Marine  Insurance,  228 ;  and  so  as  to  a  claim  against  a 
carrier  for  negligence :  Insurance  Co.  v.  The  C.  D.,  Jr.,  1  Woods  (U.  S.  Circ. 
Ct.),  72;  Sun  M.  Ins.  Co.  v.  Miss.  VaUey  T.  Co.,  17  Federal  Reporter,  919. 


Section  XI.  —  Adjustment  of  Losses. 

No.  88.  — USHER  v.   NOBLE. 
(K.  B.  1810.) 

RULE. 

To  estimate  the  loss  upon  an  open  policy  on  goods,  the 
rule  is  to  take  as  the  basis  of  calculation  (prime  cost  usu- 
ally represented  by)  the  invoice  price  at  the  loading  port, 
together  with  the  premium  of  insurance  (expenses  of  load- 
ing) and  commission.  But  where  part  of  the  goods  are  only 
damaged,  the  loss  is  calculated  in  the  first  instance  by  taking 
the  difference  between  the  selling  price  of  the  sound  and 
damaged  goods  at  the  port  of  delivery,  and  then  applying 
this  difference  proportionally  to  the  standard  basis  calcu- 
lated as  above  mentioned. 
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IS  East,  639-648  (11  R.  R.  505). 

Insurance.  —  Open  Policy.  —  Ac^'tistment. 

The  rale  for  estimating  any  loss  of  goods  insured  by  an  open  policy  [639] 
is  to  take  the  invoice  price  at  the  loading  port,  together  with  the  premium 
of  insurance  and  commission,  as  the  basis  of  the  calculation  of  the  value  of  the 
goods ;  and  the  rule  for  estimating  a  partial  loss  in  the  like  case  is  (the  same  as 
upon  a  valued  policy)  by  taking  the  proportional  difference  between  the  selling 
price  of  the  sound  and  that  of  the  damaged  part  of  the  goods  at  the  port  of 
delivery,  and  applying  that  proportion  (be  it  a  half,  a  quarter,  an  eighth,  &c.), 
with  reference  to  such  estimated  value  at  the  loading  port,  to  the  damaged  por- 
tion of  the  goods. 


This  was  an  action  upon  a  policy  of  insurance  subscribed  by  the 
defendant  for  £200  on  goods  on  board  the  General  Miranda,  at 
and  from  Jamaica  to  London.  In  the  declaration  the  loss  was 
thus  averred :  that  the  ship,  having  the  goods  on  board,  was  in 
the  river  Thames,  and  before  the  discharge  of  the  goods  at  London, 
by  the  mere  danger  of  the  seas,  and  force  and  violence  of  the  tide 
and  winds,  and  the  pressure  of  other  ships,  stranded  and  sunk, 
and  the  goods  thereby  totally  lost.  The  declaration  also  contained 
the  money  counts.  The  defendant  pleaded  non  assumpsit,  and 
paid  £14  into  Court  generally  upon  the  whole  declaration.  And 
at  the  trial  before  Lord  Ellenborough,  Ch.  J. ,  at  Guildhall,  a  ver- 
dict was  found  for  the  plaintiff  for  the  damages  laid  in  the  declara- 
tion, subject  to  the  opinion  of  the  Court  upon  this  case.  (It  being 
agreed  that  the  amount  of  the  damage  should  be  settled  by  arbitra- 
tion>  if  the  Court  should  be  of  opinion  that  the  plaintiff  was 
entitled  to  recover  anything  beyond  the  sum  paid  into  Court ) 

On  the  4th  October,  1807,  the  ship  General  Miranda  arrived 
from  Jamaica  with  the  plaintiff's  goods  insured  on  board  in  the  river 
Thames,  and  anchored  near  the  entrance  into  the  West  India  docks. 
Shortly  afterwards,  and  as  soon  as  the  necessary  forms  were  complied 
with,  the  vessel  left  her  apchorage  in  the  river  for  the  purpose  of 
entering  these  docks,  in  order  to  unload  her  cargo  there ;  but  on  her 
near  approach,  and  when  about  to  go  through  the  dock  gates,  she  was 
wrongfully  refused  admittance,  and  ordered  back  by  the  ser- 
vants of  the  company,  under  whose  direction  *  and  manage-  [*  640] 
ment  these  docks  were  placed.    Upon  this  she  returned  back 
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to  the  river,  and  endeavoured  to  regain  a  place  of  safety  there ;  but 
this  was  found  impracticable ;  and  the  best  thing  that  could  be 
done  was  to  moor  her  to  a  chain  near  the  entrance  to  the  docks, 
at  which  several  other  vessels  that  had  returned  from  such  entrance 
had  previously  moored.  This  was  accordingly  done,  and  the 
Oeneral  Miranda,  being  the  vessel  nearest  the  shore,  was  at  the 
falling  of  the  tide  forced  by  the  violence  of  the  current  and  pres- 
sure of  the  other  ships  upon  a  shoal  or  bank  of  the  river,  and  was 
there  bilged  and  stranded;  and,  in  consequence,  a  part  of  the 
plaintiff's  goods,  consisting  of  coffee,  was  greatly  damaged.  In 
consequence  of  this  the  plaintiff  brought  an  action  against  the 
West  India  dock  company,  and  recovered  a  verdict  against  them 
for  the  amount  of  the  loss,  estimated  according  to  the  market 
price  of  coffee  in  London  at  the  time  when  the  loss  took  place, 
but  which  was  less  than  the  prime  cost  of  the  coffee  at  Jamaica. 
The  defendant  obtained  a  Judge's  order  for  liberty  to  inspect  and 
take  copies  of  the  statement  of  the  loss,  and  the  following  was 
delivered  as  such  copy:  — 

Statement  of  average  per  General  Miranda,  Orr.  — 
Jamaica  to  London. 
Amount  of  goods  per  invoice  No.  1  &  2,  and  bills  of  lading       £       s.  d. 

No.  3&4 6326    0    1 

Insuring  £7600  to  cover,  as  under,  £      «.    d. 

£6750  at  15  gs.  per  cent 1063    2    6 

850      12 107    2    0 

7600  Policy 19    0    0 

Commission  i  per  cent  for  effecting         38    0    0 
[*  641]  *  Commission  \  per  cent  for  settling 

in  case  of  loss 38    0    0 

1266    4    6 


7591    4    7 
Deduct 
Amount  of  sound  coffee  and  wood  per  invoice 

No.  5  and  landing  account  No.  6  &  7     .     2670    3    2 
Insurance  on  £3085  to  cover,  as  under, 
£2740  at  15  gs.  per  cent    .     .     413  11    0 

345 43    9    4 

Policy  for  £3085      ....         7  14    3 
Carried  over     ....     464  14     7 


B.  a  VOL.  XIV.]      SECT.  XI.  — ADJUSTMENT  OF  LOSSES.  441 

Ho.  88.  — ITdMr  ▼.  Volib,  IS  Xut,  641,  648. 

£     8.     d.      £       B.    d.     £       s.    d. 
Brought  over    ....      464  14    7    2570    3    2    7591    4    7 
Commission  ^  per  cent  for  ef- 
fecting        •         15    8    6 

Ditto  i  per  cent  for  recovery 

in  case  of  loss      ....         15    8    6 

513  11    7 

3083  14    9 

Add  4507    9  10 

General  Average  per  Mr.  Parkinson,  award  No.  8  .     •     .      189    4    5 

4696  14    3 

Deduct 
Proceeds  of  damaged  cofEee  per  A.  sale,  No.  9      174  12    9 
•Recovered      from     West  [*642] 

India  dock  company  per 
statement,  1  No.  10     .     .         2741  15    8 
From  which  deduct 
Extra  law  expences       .     .  98  18    8 

2642  17    0 

2817    9    9 

1879    4    6 
If  £7600  :  1879  :  :  £100 

Answer,  £24  :  14  :  6^  per  cent,   exclusive  of  return  of  premium  for 
sailing  in  company  with  armed  ship. 

The  only  question  at  the  trial  was,  by  what  measure  the  damage 
was  to  be  estimated  between  the  assured  and  the  underwriters. 
The  plaintiff  contended  that  he  was  entitled  to  such  proportion  of 
the  prime  cost  as  would  correspond  with  the  proportion  of  the 
diminution  of  the  market  price  occasioned  by  injury  which  the 
coffee  had  sustained,  according  to  the  rule  laid  down  in  Lewis  v. 

1  The  West  India  Dock  Company, 
owt. 

To  amount  of  loss  on  748  2  10  damaged  coffee,  per  General  Miranda,  areTaged  per 
accoont  sales  of  sound  coifee,  per  said  vessel,  420  3  12  of  sound  coffee  having  netted 
£1569  \Zs,  \d £2727    4     0 

Amount  of  general  average 189    4    5 

2916    8    6 
Deduct 
Ftoeeedi  of  damaged  coffee #    •    .    .    .        174  12    9 

2741  15    8 
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Bunker,  2  Burr.  1169  (p.  215,  ante).     Tf  this  measure  should  be 
adopted,  the  sum  paid  into  Court  was  insufficient     The  defendant 

contended  that  the  case  of  Lewis  v.  Rucker  did  not  apply 
[*  643]  *  to  this  case ;  and  that  the  plaintiff  was  only  entitled  to 

the  difference  between  the  actual  value  of  the  damaged 
and  sound  coffee  at  the  market  price  in  London,  when  the  ship 
arrived ;  and  according  to  which  rule  he  had  received  a  compensa- 
tion from  the  West  India  dock  company,  who  had  been  the  cause 
of  the  loss.  If  the  plaintiff  were  entitled  to  recover  according  to 
the  prime  cost,  it  was  admitted  that  the  £7  per  cent  paid  into 
Court  was  not  enough  to  cover  the  whole  extent  of  the  defendant's 
liability,  the  ulterior  amount  of  which  was  agreed  to  be  settled  by 
arbitration.  If  the  plaintiff  were  entitled  to  recover  only  accord- 
ing to  the  actual  value  of  the  coffee  in  London  when  the  loss  took 
place,  the  sum  paid  into  Court  was  sufficient  to  cover  the  defend- 
ant's liability.  The  question,  therefore,  was,  whether  the  plain- 
tiff were  entitled  to  recover  anything  beyond  the  sum  paid  into 
Court?  If  he  were,  the  present  verdict  was  to  stand,  and  the 
amount  to  be  settled  by  arbitration :  if  not,  a  nonsuit  was  to  be 
entered. 

This  case  was  argued  in  the  last  term,  when  the  rule  of  calcu- 
lation insisted  on  by  the  plaintiff  was  maintained  by  Abbott, 
principally  upon  the  authority  of  Levnn  v.  Sucker ;  though  that 
was  the  case  of  a  valued,  and  this  is  the  case  of  an  open  policy ; 
but  the  rule,^  he  contended,  applied  in  reason  equally  to  both. 
And  he  also  referred  to  2  Val.    115,   and  2  Emerigon,  659,  as 

adopting  the  same  rule  of  calculation. 
[*  644]       *  Carr,  on  the  contrary,  admitting  the  rule  in  Levns  v. 

Rucker  as  applied  to  valued  policies,  denied  its  application 
to  an  open  policy,  such  as  this  is;  upon  the  ground  that  a  policy 
of  insurance  being  a  mere  contract  of  indemnity,  the  loss  which 
the  party  sustains  by  the  goods  not  arriving  at  the  port  of  delivery 
is  that  which  they  would  have  netted  to  him  if  they  had  arrived 
at  their  port  of  delivery.  And  reckoning  the  sum  paid  by  the 
West  India  dock  company  with  that  which  has  been  paid  into 
Court  by  the  defendant,  the  whole  of  the  plaintiff's  actual  loss,  in 

1  The  role  there  laid  dowD  waft,  that  in  the  policv,  as  the  price  of  the  damaged 

the  insurer  should  pay  to  the  insured  for  goods  bore  to  the  price  of  the  sound  goods 

the  damaged  goods  the  like  proportion  of  the  same  kind  when  landed  at  the  port 

of  the  sum  at  which  the  goods  were  valued  of  delivery. 
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consequence  of  the  perils  insured  against,  would,  he  contended, 
be  compensated.  He  put  the  case  thus:  Suppose  the  invoice 
price  of  the  goods,  with  all  charges  thereon,  to  be  £100  at  the 
loading  port;  but  coming  to  a  falling  market  at  the  port  of 
delivery,  they  are  only  worth,  if  sound,  £80 ;  but  being  damaged, 
they  are  only  worth  there  £40.  If  the  peril  had  not  happened, 
the  assured  would  have  gotten  only  £80 :  the  compensation  then 
to  be  paid  by  the  underwriter  should  be  £40,  whereas  the  plaintiff 
seeks  to  get  considerably  more.  The  adoption  of  such  a  rule  of 
compensation  will  hold  out  a  temptation  to  an  assured  to  procure  a 
partial  loss  whenever  the  goods  are  proceeding  to  a  falling  market 
But  as  Lord  Mansheld  said,  in  Hamilton  v.  MerideZy  2  Burr.  1214 
(1  R  C.  119),  an  insurer  ought  never  to  pay  less  upon  a  contract 
of  indemnity  than  the  value  of  the  loss,  and  the  insured  ought 
never  to  gain  more.  [Le  Blanc,  J.  — Must  not  the  invoice  price 
be  taken  as  the  basis  of  the  calculation  in  the  case  of  a  total  loss  ? 
And  if  so,  why  not  in  the  case  of  a  partial  loss  ?]  In  the  case  of 
a  total  loss,  that  basis  must  be  taken  ex  necessitate,  because  it 
cannot  appear  what  the  value  of  the  goods  would  have  been  if 
they  had  arrived  at  the  port  of  delivery ;  but  a  partial 
*  loss  is  more  analogous  to  the  case  of  general  average ;  and  [*  645] 
it  would  be  strange  that  the  wrong-doers,  by  whose  fault 
the  loss  was  occasioned,  should  pay  only  according  to  the  actual 
value  at  the  port  of  delivery,  and  that  the  underwriters  on  a  con- 
tract of  indemnity  should  pay  more.  [Lord  Ellenborough,  Ch.  J. 
According  to  the  rule  contended  for  by  the  underwriter  in  this 
case,  he  would  have  had  to  pay  more  than  the  invoice  price  if  the 
goods  had  come,  as  they  usually  do,  to  a  rising  market  The  basis 
of  the  valuation  must  be  taken  either  at  the  port  of  lading  or  at 
the  port  of  delivery.  It  is  in  some  respects  an  artificial  rule  at 
whichever  place  it  is  taken,  and  not  strictly  one  of  indemnity.] 
The  Consolato  del  Mare,  the  oldest  modem  code  of  maritime  law, 
says,  that  the  amount  of  the  loss  is  to  be  taken  at  the  price  of  the 
goods  at  the  port  of  delivery,  if  the  voyage  were  half  performed  at 
the  time.  [Lord  Ellenborough,  Ch.  J.  — That  was  a  rule  positivi 
juris  ;  I  do  not  mean  to  say  an  unjust  one.  His  Lordship  observed, 
that  it  did  not  appear  that  Johnson  v.  Sheddon,  2  East,  581  (6  R 
E  516),  was  the  case  of  a  valued  policy.] 

Abbott,  in  reply,  relied  on  the  general  and  more  certain  con- 
venience of  the  rule  laid  down  in  Levns  v.  Rucker,     And  he  also 
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referred  to  Dicky.  Allen,  at  Guildhall,  after  Mich.  T.  1785,^  where, 
in  an  action  upon  a  policy  of  insurance  to  recover  an  average  loss 
upon  goods,  BULLEB,  J. ,  observed,  that  whether  the  goods  arrived 
at  a  good  or  bad  market  was  immaterial ;  for  the  true  way  of  esti- 
mating the  loss  was  to  take  them  at  the  fair  invoice  price. 
[*  646]  *  Lord  Ellenbobough,  Ch.  J.  — As  the  Court  will  have 
to  promulgate  a  rule,  which  will  bind  in  future  in  similar 
cases,  it  will  perhaps  be  more  willingly  acquiesced  in,  if  delivered 
upon  more  mature  deliberation:  we  will  therefore  take  further 
time  before  we  give  our  opinion.  The  question  will  be,  whether 
every  case  be  not  in  effect  the  case  of  a  valued  policy  so  far  as  it 
involves  this  consideration,  and  consequently  within  the  rule  laid 
down  in  Lewia  v.  Bueker,  Where  the  parties  have  put  an  express 
valuation  on  the  subject-matter  of  the  insurance,  that  rule  is 
admitted  to  govern;  and  the  question  is,  whether  general  usage 
has  not  established  the  invoice  price  as  the  basis  of  the  value  in 
all  other  cases  where  the  policy  is  open.  Some  rule  there  must 
be,  and  I  rather  think  that  the  one  laid  down  in  Levris  v.  Rucket 
was  adopted  as  being,  upon  the  whole,  the  most  convenient  in  all 
cases. 

The  case  stood  over  for  further  consideration  till  this  term,  when 
his  Lordship  delivered  the  opinion  of  the  Court 

It  is  admitted  that  the  assured  is  entitled  to  an  indemnity,  and 
no  more;  but  by  what  standard  of  value  the  indemnity  sought 
should  be  regulated,  is  the  question.  In  the  case  of  a  valued 
policy,  the  valuation  in  the  policy  is  the  agreed  standard ;  in  case 
of  an  open  policy,  the  invoice  price  at  the  loading  port,  including 
premiums  of  insurance  and  commission,  is,  for  all  purposes  of 
either  total  or  average  loss,  the  usual  standard  of  calculation 
resorted  to  for  the  purpose  of  ascertaining  this  value.  The  sell- 
ing  or  market  price  at  the  port  of  delivery  cannot  be  alone  the 
standard;  as  that  does  not  include  premiums  of  insurance  and 
commission,  which  must  be  brought  into  the  account,  in 
[*  647]  order  to  constitute  an  indemnity  to  an  *  owner  of  goods 
who  had  increased  the  original  amount  and  value  of  his 
risk  by  the  very  act  of  insuring.  The  proportion  of  loss  is  neces- 
sarily calculated  through  another  medium,  namely,  by  comparing 

^  Park,  139,  6th  edition.  Mr.  Park  Exchange  Anauratux  Company ^  at  Gnild- 
now  observed  that  that  waa  the  case  of  an  hall,  after  Trin.  Term,  1747,  before  Lord 
open  policy.    And  see  Tuite  y.  Th€  Royal    Ch.  J.  Leb. 
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the  selling  price  of  the  sound  commodity  with  the  damaged  part 
of  the  same  commodity  at  the  port  of  delivery.  The  difference 
between  these  two  subjects  of  comparison  affords  the  proportion 
of  loss  in  any  given  case;  %.e.,  it  gives  the  aliquot  part  of  the 
original  value,  which  may  be  considered  as  destroyed  by  the  perils 
insured  against,  and  for  which  the  assured  is  entitled  to  be  recom- 
pensed. When  this  is  ascertained,  it  only  remains  to  apply  this 
liquidated  proportion  of  loss  to  the  standard  by  which  the  value  is 
calculated,  i  «. ,  to  the  invoice  price,  being  itself  calculated  as  before 
stated ;  and  you  then  get  the  one-half,  the  one-fourth,  or  one-eighth 
of  the  loss  to  be  made  good  in  terms  of  money.  This  rule  of  calcu- 
lation is  generally  favourable  to  the  underwriter,  as  the  invoice  price 
is  less  in  most  cases  than  the  price  at  the  port  of  delivery ;  but 
the  assured  may  obviate  this  inconvenience  by  making  his  policy 
a  valued  one,  or  by  stipulating  that,  in  case  of  loss,  the  loss  shall 
be  estimated  according  to  the  value  of  like  goods  at  the  port  of 
delivery.  In  the  absence  of  any  express  contract  on  the  subject, 
the  general  usage  of  the  assured  and  underwriters  supplies  the 
defect  of  stipulation,  and  adopts  the  invoipe  value,  with  the  addi- 
tions I  have  mentioned,  as  the  standard  of  value  for  this  purpose. 
In  this  case,  after  receiving  the  money  paid  by  the  West  India 
dock  company,  the  assured  is  left  short  of  his  full  reimbursement 
(even  on  the  defendant's  own  calculation)  by  the  premiums  of 
insurance  at  15  guineas  per  cent  commission,  and  extra  costs  of 
suit,  for  which  no  allowance  was  made  by  the  West  India 
dock  company :  so  *  that  quacunque  vidL  datd,  the  £7  per  [*  648] 
cent  paid  into  Court  is  too  littla  The  consequence  is 
that  the  verdict  must  stand,  subject  to  the  reference  of  account  to 
an  arbitrator,  as  agreed  by  the  case. 


ENQLISH  NOTES. 

See  also  Johnson  v.  Sheddon  (1802),  2  East,  681,  6  R.  R.  616,  which 
shows  that  the  gross  proceeds,  and  not  the  net  proceeds,  at  the  port  of 
delivery,  is  the  basis  on  which  the  comparison  proceeds,  in  case  the 
goods  arrive  in  a  damaged  condition.  If  expenses  have  been  incurred 
in  putting  the  goods  into  a  merchantable  condition,  these  are  not  taken 
into  consideration  in  adjusting  the  loss,  though  they  may  be  recovered 
under  the  suing  and  labouring  clause.  Francis  v.  Boulton  (1895),  66 
L.  J.  Q.  B.  163,  73  L.  T.  678,  44  W.  R.  222. 


446  INSURANCE. 


Fo.  88.  —  Uiher  ▼.  Voble.  —  Hotef . 


Where  various  articles  are  insured  together  in  the  same  policy  and 
there  is  an  average  loss  on  each,  the  only  fair  rule  is  to  adjust  the  loss 
separately  on  each  article.  Arnould  on  Insurance,  6th  ed.,  p.  934, 
citing  Benecke  Pr.  of  Indem.  and  Stevens  on  Average. 

How  the  rule  is  applied  to  a  floating  policy  appears  in  Crowley  v. 
Cohen,  13  R.  C.  314.  An  insurance  which  at  first  sight  was  very 
similar  to  a  floating  policy,  but  was  distinguished  as  a  different  kind  of 
insurance  altogether,  came  into  question  in  Joyce  v.  Kennard  (1871), 
L.  R.  7  Q.  B.  78, 41 L.  J.  Q.  B.  17,  26  L.  T.  932,  20  W.  R.  238.  It  was 
an  insurance  on  all  goods  on  all  wharves  and  lighters  of  the  plaintiffs,  who 
were  lightermen,  against  all  losses  for  which  they  should  be  responsible; 
that  is  to  say,  against  risks  quite  different  from  those  which  form  the 
subject  of  an  ordinary  marine  insurance  policy.  The  Court  construed 
this  as  a  contract  of  indemnity  limited  only  by  the  amount  of  the 
subscription,  and  having  no  relation  to  the  total  value  of  the  property 
which  might  at  any  time  be  within  the  scope  of  the  insurance. 


AMERICAN  NOTES. 

<<This  doctrine  is  fully. adopted  in  the  United  States:"  1  Parsons  on 
Marine  Insurance,  p.  243.  Sustained  by  Le  Roy  v.  U.  S.  Ins,  Co.,  7  Johnson 
(N.  T.),  343;  Post  v.  Phcenix  Ins.  Co.,  10  ibid.  79;  Clark  v.  United  F.  fr  M. 
Ins.  Co.,  7  Massachusetts,  365;  5  Am.  Dec.  50;  Carson  v.  Marine  Ins.  Co.^ 
2  Washington  (U.  S.  Circ.  Ct.),  468;  Snell  v.  Delaware  Ins.  Co.,  1  ibid  509 ; 
Coffin  V.  Newburyport  M.  Ins.  Co.,  9  Massachusetts,  436 ;  Fontaine  v.  Columbian 
Ins.  Co.,  9  Johnson  (N.  Y.),  29  ;  Suydam  v.  Marine  Ins.  Co.,  2  ibid.  138. 

In  the  Coffin  case,  supra^  the  Court  observed :  "  A  policy  of  insurance  is  a 
contract  of  indemnity.  To  render  it  such,  as  respects  goods,  the  nile  is,  when 
they  are  purchased,  to  make  an  aggregate  of  their  prime  or  invoice  price,  and 
all  duties  and  expenses  upon  them,  until  they  are  put  on  board,  including  the 
premium  of  insurance ;  and  from  analogy,  if  the  goods  happen  not  to  be  pur- 
chased, but  are  grown  or  produced,  or  the  property  in  them  otherwise  obtained 
by  the  assured,  then  their  value,  or  what  is  the  same  thing,  their  price,  at  the 
place  where  the  insurance  commences."  In  the  Clark  case,  supra,  the  Court 
said :  "  The  insurance  upon  the  goods  is  restricted  to  their  value  at  the  port 
of  lading,  or  their  prime  cost,  including  all  expenses  ux)on  them  until  laden  on 
board."  (And  expected  profits  were  disallowed.)  So  in  Smith  v.  Condry, 
1  Howard  (U.  S.  Supr.  Ct.),  35. 

In  the  Carson  case,  supra,  the  Court  said  :  "  It  being  admitted  that  there 
is  no  direct  authority  or  custom  in  relation  to  a  case  precisely  like  the  present, 
it  must  be  decided  upon  an  attentive  consideration  of  the  nature  of  the  contract 
of  insurance."  This,  the  Court  said,  is  a  contract  of  indemnity,  and  continued : 
''  But  it  is  impossible  that  the  first  cost  can  ever  furnish  a  just  rule  of  indem- 
nity, where  it  exceeds  or  falls  short  of  the  actual  value  of  the  property  when 
it  is  put  at  risk.     The  invoice  price,  which  was  contended  for  on  behalf  of  the 
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plaintiffs,  is  liable  to  all  the  objections  which  exist  against  the  prime  cost,  — 
and  to  an  additional  one,  which,  in  the  opinion  of  the  Court,  cannot  be  sur- 
mounted. It  furnishes  no  rule  of  indemnity,  in  any  case  where  it  exceeds, 
or  is  less  than,  the  market  value  of  the  article;  if  the  former,  the  insured  is 
more  than  indenmified  by  receiving  more  than  it  was  worth ;  if  the  latter, 
which  it  is  presumed  will  seldom,  if  ever,  happen,  his  indemnity  would  be  in 
part  only.  But  the  strong  ground  of  objection  to  this  rule  for  appreciating 
the  value  of  the  property  at  risk,  is,  that  it  substantially  destroys  all  distinc- 
tion between  valued  and  open  policies,  and  this  too  in  the  face  of  one  of 
the  best  established  rules  of  evidence.  It  makes  a  private  document,  created 
by  one  party  to  the  contract,  evidence  against  the  other,  as  to  a  fact  which  it 
18  essential  for  the  former  to  prove  in  the  ordinary  way.  In  the  case  of  a 
valued  policy,  the  insured  is  relieved  from  the  necessity  of  proving  the  amount 
of  his  loss,  because  both  parties  have  agreed  that  the  property  at  risk  was  worth 
so  much.  But  to  bind  the  insurer  by  the  arbitrary  value  fixed  in  the  invoice 
is  to  subject  him  to  ex  parte  evidence,  furnished  by  his  opponent  in  the  cause, 
without  his  agreement,  and  even  without  his  knowledge  of  its  contents  when 
the  contract  was  entered  into.  And  as  it  rarely  happens,  if  ever,  that  an 
invoice  does  not  accompany  the  cargo,  it  would  follow  that  all  policies  would 
in  fact  be  valued;  with  ^is  difference  only,  that  what  has  hitherto  been 
understood  as  valued  policies  means  nothing  more  than  such  as  are  valued  by 
both  parties,  whereas  open  policies  would  be  valued  by  one  of  the  parties 
only. 

'<  If  neither  the  prime  cost  nor  the  invoice  price  can  furnish  a  correct  rule 
for  estimating  the  value  of  the  plaintiffs'  indemnity,  will  both  together 
answer  the  purpose  ?  If  they  differ,  neither  can  be  admitted,  if  the  preceding 
course  of  reasoning  be  right.  If  they  agree,  then  the  contention  for  a  choice 
is  merely  a  dispute  about  terms.  But  if  either  or  both  vary  from  the 
real  value  of  the  property  insured,  and  consequently  furnish  no  just  rule  of 
indemnity,  then  it  is  impossible  that  their  agreement  can  furnish  any.*'  And 
the  Court  concluded  that  the  recovery  must  be  based  upon  **  the  market  price 
of  the  property  insured  at  the  time  and  place  of  exportation." 

In  Mut,  Safety  Ins,  Co.  v.  Cargo  of  Brig  George,  1  Olcott  (U.  S.  Dist.  Ct.), 
102,  it  was  held,  in  a  case  of  general  average,  that  "  the  invoices  and  bills  of 
lading  will  be  received  as  evidence  of  the  value  of  the  cargo  at  the  place  of 
purchase  and  shipment,"  but  not  conclusive. 

Kent  says :  **  The  actual  or  market  value  at  the  port  of  departure  may 
frequently  be  different  from  the  invoice  price,  or  prime  cost,  and  when  that 
happens,  or  can  be  ascertained,  it  is  to  be  preferred."  (Citing  Snell  v.  Dei  Ins, 
Co,,  4  Dallas  (U.  S.  Giro.  Ct.),  430,  and  the  Carson  case,  supra,)  "  In  Gahn  v. 
Broome,  1  Johnson  Cases  (N.  Y.),  120,  the  invoice  price  was  adopted  as  the 
most  stable  and  certain  evidence  of  the  actual  value,  but  in  Le  Roy  v.  United 
States  Insurance  Company  (7  Johns.  Rep.  84.3),  the  invoice  price  was  understood 
to  be  equivalent  to  the  prime  cost,  and  that  was  commonly  the  market  value 
of  the  subject  at  the  commencement  of  the  risk.  The  Court,  in  that  case,  did 
not  profess  to  lay  down  any  general  rule,  but  they  nevertheless  adopted  the 
prime  cost  at  being  the  plain  and  simple,  and,  generally  speaking,  the  best, 
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rule  by  which  to  test  the  value  of  the  subject.  The  English  Court  of  King's 
Bench,  in  U9her  y.  Noble^  pursued  in  effect  the  same  rule  by  estimating  a 
loss  on  goods  in  an  open  policy,  at  the  invoice  price  at  the  loading  port»  and 
taking  with  that  the  premium  of  insurance,  and  commission,  as  the  basis  of 
the  calculation." 


No.  89.— AITCHISON  v,  LOHRE. 
(H.  L.  1879.) 

(Appeal  fkom  LOHRE  v.   AITCHISON.) 

No.  90.  — PITMAN  v.  UNIVERSAL  MARINE  INSURANCE 

COMPANY. 

(c.  A.  1882.) 

BULE. 

In  case  of  an  insurance  on  ship,  if  the  owners  elect  to 
repair,  the  measure  of  indemnity  is  (ordinarily  and  in  the 
case  of  an  old  ship)  the  cost  of  repair,  less  one-third  by 
reason  of  the  repair  giving  new  for  old  ;  and  if  the  loss  has 
to  be  estimated  while  the  ship  remains  unrepaired,  the 
indemnity  is  (primd  fcwie)  to  be  measured  by  an  estimate 
on  the  same  principle.  But  if  the  owners  have  elected  to 
sell  and  have  sold  the  ship  unrepaired,  they  cannot  by  claim- 
ing an  average  loss  recover  more  than  the  loss  as  fixed  by 
the  net  price  for  which  she  was  actually  sold. 

Aitohison  v.  Lohre. 

4  App.  Cas.  755-769  (t.  a  49  L.  J.  Q.  B.  123;  41  L.  T.  323;  28  W.  B.  1). 

[755]   Jnaiuranoe.  —  Indemnity.  —  Partial  Loss-  —  Value  of  Ship,  —  Suing  and 

Ldbowring  Clause. 

General  average  and  salvage  do  not  oome  within  either  the  words  or  the  object 
of  the  suing  and  labouring  clause  of  a  policy  of  marine  assurance. 

Salvage  expenses  are  not  assessed  upon  the  quantum  memdt  principle,  but  on 
the  general  principle  of  maritime  law,  rewarding  persons  who  by  great,  and 
perhaps  dangerous,  exertions  bring  in  a  ship,  for  which  exertions,  if  not  success- 
ful, nothing  would  have  been  paid. 

The  assured,  who  had  not  abandoned,  but  had  elected  to  repair,  after  damage 
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snstainod  from  perils  of  the  sea,  was  Jidd,  therefore,  not  entitled  to  recover  under 
that  clause  the  expenses  of  salvage. 

But  Tield  that,  up  to  the  amount  insured,  he  was  entitled  to  recover  the  cost  of 
repair,  with  the  reduction  of  one-third  new  for  old,  even  although  the  amount, 
calculated  upon  that  principle,  should  exceed  the  amount  that  would  be  payable 
upon  a  total  loss  with  benefit  of  salvage,  and  should  equal  the  whole  sum 
insured. 

The  ship  Crimea  was  insured  with  the  defendant  for  £1200,  being  valued  in 
the  policy  at  ^£2600.  It  encountered  very  bad  weather,  and  was  in  danger  of  sink- 
ing; it  was  rescued  by  a  steamer,  which  obtained  from  the  Irish  Court  of  Admi- 
ralty £800  as  salvage  money.  The  owner  did  not  abandon,  but  elected  to  repair. 
The  defendant's  proportion  of  the  repair  expenses  amounted  (after  the  deduc- 
tion of  one-third  new  for  old)  to  £1200,  the  full  sum  he  had  insured,  and  he  was 
held  liable  to  that  amount;  but  was  held  not  to  be  liable  to  any  part  of  the 
salvage  expenses. 


Appeal  against  a  decision  of  the  Court  of  Appeal,  which  had 
partly  sustained  and  partly  varied  a  previous  decision  of  the 
Queen's  Bench  Division. 

A  policy  of  insurance  for  £1200  had  been  effected  on  a  ves- 
sel called  the  Crimea,  for  a  voyage  from  the  Clyde  to  Quebec  or 
St  John's,  and  thence  to  the  United  Kingdom.     The  policy  was. 
in  the  usual  form,  and  contained  the  usual  suing  and  labouring- 
clause.     The  defendant  paid  into  Court  the  sum  of  £1080.     The 
plaintiff  replied,  denying  the  sufficiency  of  the  sum  thus 
paid  in.     A  *  special  case  was  stated  for  the  opinion  of  [*  756] 
the  Court,  which  was  to  be  at  liberty  to  draw  inferences 
of  fact     (See  1  Q.  B.  D.  502,  3  Q.  B.  D.  653,  where  the  circum- 
stances are  fully  detailed. ) 

The  policy  was  for  £1200.  The  ship  was,  in  the  policy,  valued 
at  £2600,  The  real  value  was  stated  to  be  £3000.  The  outward 
voyage  was  performed  in  safety.  On  the  homeward  voyage  the 
ship  encountered  such  severe  storms  that  it  was  in  danger  of  being 
lost,  when  it  was  saved  and  carried  into  Kingston  Harbour  by  the 
steamer  Texas,  to  which  the  Irish  Court  of  Admiralty  afterwards 
awarded  £800  for  salvage. 

The  ship  was  nearly  sixteen  years  old,  and  its  value  as  it  lay 
damaged  in  the  docks  after  the  storms  was  stated  to  be  £998. 
The  owner  did  not  give  notice  of  abandonment,  but  signed  a  con- 
tract for  repairs  for  a  sum  of  £2982.  The  repairs  were  executed 
at  that  sum.  The  amount  of  salvage  and  general  average  expenses 
borne  by  the  ship  was  stated  to  have  been  £519.  The  ship  had 
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not  before  been  metalled,  but  it  was  metalled  in  the  docks  at  a 
cost  of  £695.  That  was  not  sought  to  be  made  a  chaise  against 
the  underwriter.  The  whole  sum  expended  on  the  ship  was  stated 
in  the  case  to  have  been  £4414.  This  was  subject  to  the  ordinary 
deduction  of  one-third  new  for  old.  The  value  of  the  ship  after 
all  the  repairs  had  been  effected  was  estimated  at  £7000.  Put- 
ting together  the  charges  which  the  plaintiff  contended  he  was 
entitled  to  claim  against  the  underwriter,  they  amounted  to  £1707. 
The  claim  was  resisted  on  the  ground  that  there  had  only  been  a 
partial  and  not  a  total  loss,  actual  or  constructive,  and  that  the 
underwriter  could  not  be  made  liable,  on  a  partial  loss,  to  a  greater 
amount  than  in  the  case  of  a  total  loss,  in  which  he  would  have 
the  benefit  of  salvage.  The  Queen's  Bench  Division  had  decided 
that  the  cost  of  repair,  making  the  usual  deduction  of  one-third 
new  for  old,  was  the  measure  of  the  loss  if  the  shipowner  elected 
to  repair;  and,  consequently,  that  the  assured  was  entitled  to 
recover  such  cost  of  repair  up  to  the  amount  insured  for,  even 
though  the  loss  so  estimated  might  amount  to  more  than  a  total 
loss  with  benefit  of  salvage.  But  the  assured  was  held  not  entitled 
to  recover  any  portion  of  the  salvage  expenses  over  and 
[•757]  above  the  £1200  (2  Q.  B.  D.  501).  *  The  plaintiff,  the 
shipowner,  appealed  against  the  last  part  of  the  decision ; 
the  defendant,  the  underwriter,  appealed  against  the  first  part 
The  judgment  was  affirmed  as  to  the  claim  for  the  expenses  of 
repair,  but  it  was  reversed  so  far  as  related  to  the  salvage  ex- 
penses, they  being  added  to  the  amount  for  which  the  policy 
was  underwritten  (3  Q.  B.  D.  558).  This  appeal  was  then 
brought. 

Mr.  Benjamin,  Q.  C. ,  and  Mr.  J.  C.  Mathew,  for  the  appellant :  — 
There  was  no  total  loss;  if  there  had  been,  the  underwriter 
would  have  been  liable  upon  that,  but  then  he  would  have  had 
the  benefit  of  salvaga  There  was  only  a  partial  loss,  and  that 
being  so,  the  underwriter  cannot  be  made  liable  to  the  full  amount 
of  the  sum  insured,  as  if  there  had  been  a  total  loss,  and  made  so 
liable  without  benefit  of  salvage.  Yet  that  is  the  claim  here. 
Such  a  claim  cannot  be  supported.  "A  partial  loss  is  one  in 
which  the  insurers  are  liable  to  pay  an  amount  less  than  that 
insured  for  damage  happening  to  the  subject,  or  expense  incurred 
and  occasioned  by  the  perils  insured  against,  in  distinction  from 
a  total  loss,  in  which  the  insurer  is  liable  to  pay  the  entire  value 
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at  which  the  subject  is  insurei  "  Phillips  on  Insurance,  chap, 
xvi.  s.  1422.  What  is  sought  to  be  done  hero  would  completely 
destroy  that  distinction,  and  subject  the  insurer  to  the  payment 
of  a  larger  amount  than  if  the  subject  had  been  entirely  lost.  It 
is  admitted  that  the  assured  is  not  bound  to  abandon;  all  the 
authorities  agree  in  that  Phillips,  chap.  xvi.  &  1493.  But  then 
he  must  not  repair  at  a  cost  which  exceeds  the  sum  insured,  and 
make  a  profit  at  the  expense  of  the  insurer,  for  an  insurance  is  not 
to  become  a  source  of  profit  to  the  assured.  Emerigon,  chap.  i.  s.  3. 
The  assured  is  entitled  under  his  policy  to  be  indemnified  against 
loss,  but  not  to  be  put,  at  the  cost  of  the  insurer,  into  a  better 
position  than  at  the  commencement  of  the  voyage  and  before  any 
loss  had  happened.  If  he  could  do  that,  he  could  in  this  case 
charge  for  the  metalling  of  the  ship,  which  was  admitted  to  be 
entirely  out  of  the  calculation.  As  the  case  now  stands,  the 
assured,  by  getting  a  ship  worth  £7000,  instead  of  £3000,  will 
be  largely  benefited.  That  was  not  the  intention  of  a  policy  of 
insurance,  which  is  purely  a  contract  of  indemnity. 

And  it  is  undoubtedly  clear  that  the  insurer  is  not  liable 
for  the  *  salvage  expenses.  They  do  not  properly  come  [*  758] 
within  the  meaning  of  the  suing  and  labouring  clause.  Such 
expenses  are  only  chargeable  when  incurred  with  the  object  of 
avoiding  a  total  loss,  or  of  reducing  a  total  loss  to  a  partial  loss ; 
in  other  words,  for  the  benefit  of  the  insurer.  Amould  (5th  ed. 
p.  245,  779).  They  could  not  in  any  way  benefit  the  insurer 
here,  for  there  had  been  no  abandonment,  and,  except  upon  aban- 
donment, he  cannot  obtain  anything  from  salvage.  That  was  the 
position  laid  down  by  Mr.  Justice  Lush  in  delivering  the  judg- 
ment of  the  Queen's  Bench  Division  (2  Q.  B.  D.,  at  p.  508),  and 
that  is  the  reasoning  in  Phillips  on  Insurance  on  this  question 
(chap.  xvii.  s.  1716).  The  case  of  Kidstonv,  The  Empire  Marine 
Insurance  Company,  L.  R  1  C.  P.  535,  aflBrmed  L.  R  2  C.  P. 
357  (p.  247,  ante),  did  not  establish  the  construction  for  which 
the  assured  now  contends,  for  that  was  the  case  of  an  insurance  on 
freight ;  the  expenses  were  incurred  in  order  to  save  the  freight, 
and  the  freight  was  saved,  and  the  underwriter  was  in  that  way 
subjected  to  a  smaller  loss,  and  so  the  suing  and  labouring  clause 
was  held  to  apply,  but  it  had  no  application  to  this  case.  There 
is  nothing  in  common  between  the  two  cases.  But  even  in  that 
case  Mr.   Justice  Willes  (L   R    1  C.   P.   550)  expressly  says. 
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"  That  clause  must  be  limited  in  application  to  oases  in  which 
the  underwriter  might  incur  liability,  and  therefore  might  derive 
a  benefit  from  the  extraordinaiy  exertion. "  He  could  derive  none 
here,  and  so  was  not  to  be  made  liable  for  the  expenses  of  that 
exertion. 

Mr.  Cohen,  Q.  C. ,  and  Mr.  F.  W.  Hollams,  for  the  respondent, 
were  desired  to  confine  themselves  to  the  second  points  that  which 
related  to  the  claim  for  salvage  expenses. 

Those  expenses  were  absolutely  necessary  to  be  incurred,  and 
were  like  those  which  were  incurred  in  getting  a  ship  off  rocks  in 
order  to  bring  it  into  dock  to  be  repaired ;  and  such  expenses  were 
always  held  to  be  properly  included  in  the  expenses  for  repairs. 
In  Lidgett  v.  Secretan,  L.  R  6  C.  P.  616,  no  doubt  was  suggested 
as  to  all  the  expenses  incurred  in  bringing  the  vessel  into  dock, 
and  the  dock  dues  for  keeping  it  there,  up  to  the  time  of  the  fire 
which  destroyed  it  There  is  not,  in  the  suing  and  labouring 
clause,  any  expression  of  such  a  restrictive  meaning  as 
[*  759]  is  now  sought  to  be  put  on  that  *  clause.  On  the  con- 
trary, the  insurer  binds  himself  to  contribute  to  the  charges 
in  the  "  defence,  safeguard,  and  recoveiy  "  of  the  goods  and  ship, 
and  sums  paid  for  labour  and  exertions  in  securing  the  vessel  from 
total  destruction  may  well  come  within  that  description. 

Mr.  Mathew  replied. 

Lord  Blackburn  :  — 

My  Lords,  in  this  case  the  respondent  insured  £1200  on  a  ship, 
the  Crimea^  valued  in  the  policy  at  £2600,  with  the  appellants' 
company,  on  a  voyage  out  and  home.  The  policy  was  against 
all  the  usual  perils,  and  contained  the  usual  suing  and  labouring 
clause. 

The  appellants  paid  into  Court  £1080,  being  at  the  rate  of  90 
per  cent  on  £1200,  and  the  question  was  whether,  under  the  cir- 
cumstances stated  in  a  special  case,  this  sum  was  sufiScient,  or,  if 
not,  how  much  more  the  plaintiff  below  (the  respondent  in  this 
House)  was  entitled  to  recover.  The  Queen's  Bench  Division 
was  of  opinion  that  the  amount  recoverable  was  £1200,  or  100  per 
cent,  and  gave  judgment  for  £120  beyond  the  amount  paid  into 
Court  Both  sides  appealed,  and  the  Court  of  Appeal  was  of 
opinion  that  the  sum  recoverable  was  100  per  cent  in  respect  of 
the  direct  damage  to  the  ship,  and  a  further  percentage  in  respect 
of  the  salvage  and  general  average  charges.     The  record  was  so 
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imperfectly  drawn  up  that  it  does  not  appear  on  it  what  was  this 
further  percentage.  The  counsel  at  the  Bar  of  this  House  agreed 
that  if  the  judgment  of  the  Court  of  Appeal  was  affirmed,  that 
percentage  should  be  some  rate  which  they  agreed  on  between 
themselves.  Some  anxiety  was  expressed  lest  it  should  be  sup- 
posed that  in  sanctioning  this  agreement  this  House  would  deter- 
mine some  question  of  principle  which  was  given  up  by  one  side 
or  the  other  as  of  no  practical  importance  in  this  case,  though  it 
might  be  of  importance  in  other  cases.  The  House  certainly  deter- 
mines no  such  point,  and,  indeed,  was  never  informed  what  this 
point  was. 

It  appears  from  the  statements  in  the  case  that  the  Crimea^  on 
the  voyage  home  during  the  month  of  January,  encountered  a  suc- 
cession of  stormy  weather,  and  in  consequence  of  the  perils 
of  *  the  seas  great  damage  was  done  to  her,  and  she  was  [*  760] 
reduced  to  a  leaky  and  water-logged  condition.  It  appears, 
incidentally,  that  some  general  average  had  arisen,  for  a  propor- 
tion of  which  the  ship  was  liabla  The  case  then  states  that  "  On 
the  30th  of  January,  the  ship,  being  then  in  great  danger  of  being 
completely  lost,  and  being  without  fresh  water  or  provisions,  and 
in  a  helpless  condition,  and  not  capable  of  being  navigated,  those 
on  board  of  her  sighted  the  steamship  Texas,  which  ultimately 
took  her  in  tow,  without  any  agreement  being  come  to  as  to 
remuneration  for  the  service,  and  took  her  into  Queenstown,  and 
on  or  before  the  11th  of  March  she  was  placed  in  safety  near  the 
wharf  of  the  Victoria  Dry  Dock  Company.  * 

It  may  be  as  well  here  to  point  out  that  the  liability  of  the 
articles  saved  to  contribute  proportionally  with  the  rest  to  general 
average  and  salvage,  in  noways  depends  on  the  policy  of  insur- 
ance. It  is  a  consequence  of  the  perils  of  the  sea,  first  imposed, 
as  regards  general  average,  by  the  Rhodian  law  many  centuries 
before  insurance  was  known  at  all,  and,  as  regards  salvage,  by  the 
maritime  law,  not  so  early,  but  at  least  long  before  any  policies 
of  insurance  in  the  present  form  were  thought  of.  No  claim  for 
remuneration  from  the  owner  is  given  by  the  common  law  to 
those  who  preserve  goods  on  shore,  unless  they  interfered  at  the 
request  of  the  owner.  Nicholson  v.  Chapman.  There  Chief  Jus- 
tice Eyre,  in  delivering  the  considered  judgment  of  the  Court,  says 
(2  H.  Bl.  254,  at  257,  3  R  E.  374,  375),  that  in  respect  of 
salvage,  **  the  laws  of  all  civilized  nations,  the  laws  of  Oleron, 
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and  our  own  laws  in  particular,  have  provided  that  a  recompense 
is  due  for  the  saving,  and  that  our  law  has  also  provided  that  this 
recompense  should  be  a  lien  on  the  goods  which  have  been  saved. 
Goods  carried  by  sea  are  necessarily  and  unavoidably  exposed  to 
the  perils  which  storms,  tempests,  and  accidents  (far  beyond  the 
reach  of  human  foresight  to  prevent)  are  hourly  creating,  and 
against  which  it  too  often  happens  that  the  greatest  diligence,  and 
the  most  strenuous  exertions  of  the  mariner,  cannot  protect  them. 
When  goods  are  thus  in  imminent  danger  of  being  lost  it  is  most 
frequently  at  the  hazard  of  the  lives  of  those  who  save  them  that 
they  are  saved.  Principles  of  public  policy  dictate  to 
[♦  761]  civilized  and  commercial  countries  not  *  only  the  pro- 
priety but  even  the  absolute  necessity  of  establishing  a 
liberal  recompense  for  the  encouragement  of  those  who  engage  in 
so  dangerous  a  servica  .  .  .  Such  are  the  grounds  upon  which 
salvage  stands;  they  are  recognised  by  Lord  Chief  Justice  Holt 
in  Hartfort  v.  Jones,  1  Ld.  Raym.  393. " 

The  Crimea  had  been,  before  these  disasters,  worth  £3000;  as 
it  then  lay,  in  a  damaged  condition,  it  was  of  the  value  of  £998. 
The  damaged  ship  was  liable  to  make  good  its  proportion  of  the 
general  average  and  of  the  salvage  incurred  for  the  preservation  of 
ship,  freight,  and  cargo;  and  that  proportion  of  the  two,  taken 
together,  amounted  to  £519  0^.  Id, 

My  Lords,  I  think  it  convenient  to  pause  here  and  inquire  what 
would  have  been  the  loss  to  an  uninsured  owner  from  the  perils 
of  the  seas  under  such  circumstances.  If  such  an  uninsured  owner 
chose  to  sell  the  hull  as  it  lay,  his  position  would  be  this :  He 
would  lose  the  value  of  the  ship,  £3000.  He  would  receive  £998, 
the  value  of  the  hull,  less  £519,  the  amount  of  general  average 
and  salvage,  which  was  a  charge  on  the  hull,  or  £479 ;  and  his 
loss  would  be  £2521.  And  if  the  hull  had  been  so  damaged  that 
to  repair  it  would  have  cost  more  than  the  ship  would,  when 
repaired,  have  been  worth,  the  prudent  shipowner  would  have 
taken  this  course.  But,  in  fact,  he  not  only  could,  but  did  repair 
it,  and  by  an  outlay  of  about  £5600  (part  of  which,  about  £1200, 
was  for  new  works),  he  made  the  ship  worth  £7000;  and  then 
(still  assuming  him  to  be  uninsured)  his  position  would  have 
.  been  this:  Original  value  of  ship,  £3000;  salvage  and  average, 
£519;  expenditure,  £5600;  total,  £9119;  value  of  repaired  ship, 
£7000;    loss  £2119,  to  which  are  to  be  added  some  particu- 
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lar  chaiges  amounting  to  apparently  £235,  bringing  the  loss  up 
to  £2354. 

The  contract  of  insurance  is  a  contract  of  indemnity,  and,  if  it 
could  be  worked  out  as  a  perfect  indemnity,  it  would  follow  that 
90  per  cent,  the  sum  paid  into  Court,  which  on  £3000  amounts  to 
£2700,  was  more  than  sufficient  But  as  was  said  in  the  opinion 
of  the  Judges  in  Irvuig  v.  Manning,  1  H.  L.  C.  287,  at  p.  307, 
"  A  policy  of  assurance  is  not  a  perfect  contract  of  indemnity ;  it 
must  be  taken  with  some  qualifications. "  One  of  those  is  com- 
monly expressed  as  the  allowance  of  one-third  new  for 
old ;  and  it  is  on  the  *  application  of  that  to  the  present  [♦  762] 
case  that  the  first  question  arises. 

The  owner  of  an  insured  ship  which  is  so  damaged  that,  though 
it  is  capable  of  repair,  the  expense  of  repairing  it  will  exceed  its 
value,  may  treat  the  ship  as  totally  lost,  and  recover  a  total  loss, 
the  underwriters  who  pay  that  total  loss  being  entitled  to  all  that 
is  saved.  The  assured  is  not,  even  then,  bound  to  do  so.  But  if 
the  ship  can  be  practically  repaired  within  the  meaning  of  that 
phrase,  as  explained  by  Mr.  Justice  Maule,  in  Moss  v.  Smith, 
9  C.  B.  94,  at  p.  103,  19  L.  J.  C.  P.  225,  at  p.  228,  the  assured 
has  not  the  option  to  treat  it  as  a  total  loss ;  and  on  the  figures 
stated  in  the  special  case,  the  respondent  here  had  not  that  option. 
He  may  repair  the  damage  done  by  the  peril  insured  against,  and 
if  he  does  so  the  damage  would,  in  general,  be  what  would  be  the 
reasonable  cost  of  making  the  ship  as  good  as  it  was  before.  The 
actual  outlay  on  the  repairs,  if  hoTidL  fde  made,  would  be  strong 
evidence  what  the  reasonable  cost  was,  and  if  the  ship  was  by 
that  outlay  made  more  valuable  than  it  was  before  the  accident, 
which  would  generally  be  the  case  with  an  old  ship,  there  should 
be  an  allowance  for  this  increased  value.  It  is  obvious  that, 
applying  this,  there  would  be  great  room  for  disputes  and  litiga- 
tion on  the  adjustment  in  every  case  where  repairs  were  executed, 
whether  the  repairs  were  extensive  or  not 

In  the  present  case,  where  the  ship  was  fifteen  or  sixteen  years 
old,  and  the  damage  was  extensive,  it  is  probable,  as  is  said  in 
the  judgment  of  the  Queen's  Bench  Division,  that  the  extent  to 
which  it  was  benefited  by  having  new  materials  instead  of  old  was 
much  more  than  one-third  of  the  expenditure ;  probably  two-thirds 
might  be  nearer  the  fact  But  I  think  that  it  is  clearly  estab- 
lished by  a  long  course  of  practice,  and  by  many  decisions,  that, 
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for  the  purpose  of  avoiding  the  expense  of  litigation,  ct  "custom 
of  trade  has  arisen  which,  though  not  written  in  the  policy,,  is 
implied  in  it  The  parties  to  a  policy  of  insurance  on  a  ship 
tacitly  agree  that,  in  case  of  repairs  fairly  executed  to  replace 
damage  occasioned  by  one  of  the  underwritten  perils  to  a  ship  of 
the  age  and  character  to  which  the  custom  applies,  the  loss  shall 
be  estimated  at  two-thirds  of  the  cost  of  the  repairs,  neither  more 

nor  less.  It  is  self-evident  that  this  can  very  seldom 
[*  763],  *  be  the  accurate  measure  of  the  loss.     In  most  cases  the 

rule  operates  favourably  for  the  underwriter,  as  the  ship- 
owner in  spending  money  on  repairs  seldom  benefits  his  ship  to 
the  extent  of  one-third,  and  in  such  cases  the  payment  of  the  sum 
so  fixed  by  custom  falls  short  of  a  perfect  indemnity.  In  some 
cases,  and  this  is  one,  the  benefit  to  the  ship  exceeds  one-third, 
and  there  the  assured  receives  more  than  a  perfect  indemnity. 
But  if  it  were  lawful  to  open  up  the  question  and  depart  from  the 
rule  in  any  case,  the  whole  object  of  it,  which  is  to  avoid  litiga- 
tion and  expense,  would  be  frustrated.  No  authority  has  been 
cited,  and  as  far  as  my  knowledge  goes,  no  authority  exists,  for 
any  qualification  of  the  general  rule  which  would  take  this  case 
out  of  it  If  the  rule  applies,  two-thirds  of  the  expenses  of  repair- 
ing the  sea  damage  are  to  be  chained  to  the  ship.  The  expenses 
of  making  additions  to  the  ship  are  not,  of  course,  to  be  chaiged ; 
they  are  not  in  any  way  a  consequence  of  the  perils  of  the  sea. 
The  arbitrator  has  found  that  the  expenses  to  which  the  rule  is 
applicable  were  £4414  18s,  lid.  This  finding  is  binding.  Now 
two-thirds  of  this  sum  is,  in  round  numbers,  £2943,  or  very  nearly 
100  per  cent  on  £3000.  According  to  the  finding  in  one  para- 
graph, there  are  otlier  particular  charges  on  the  ship,  the  nature  of 
which  is  not  stated,  which  bring  up  the  loss  to  £3178  lis.  Id,, 
which  is  more  than  100  per  cent ;  and  if  the  salvage  and  general 
average  expenses  are  added  the  loss  will  be  very  considerably  more 
than  100  per  cent 

In  Phillips  on  Insurance,  sect  1743,  see  also  sect  1136,  that 
very  experienced  author  finds  great  fault  with  the  decision  of  the 
Court  of  Common  Pleas  in  Le  Cheminant  v.  Pearson,  4  Taunt  367, 
380  (13  R.  R  136),  so  long  ago  as  1812,  that  more  than  the 
subscribed  amount  may  be  recovered  where  there  are  successive 
losses,  which  he  seems  to  think  can  only  be  supported  on  the 
ground  of  inveterate  practice.     No  question,  however,   of  that 
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kind  arises  here,  for  this  is  a  case  of  one  single  loss ;  as  to  which 
he.B3ys  that  we  know  "  the  liability  of  insurers  in  a  single  loss  is, 
without  question,  limited  to  the  amount  insured,  and  the  expense 
of  suing,  •  &c  No  authority  in  contradiction  to  this  was  cited, 
and  I  am  not  aware  of  any;  and  the  position  thus  laid  down  in 
-Phillips  was  adopted  by  all  the  Judges  below,  who  conse- 
quently •  limited  the  amount  recoverable  under  the  policy,  [*  764] 
as  far  as  it  related  to  the  indemnity  for  the  underwritten 
perils,  to  100  per  cent,  or  in  this  case  £1200,  or  £120  beyond 
the  amount  paid  into  Court  I  think  it  clear  that  they  were  right 
both  in  going  so  far,  and  also  (which  I  think  was  scarcely  con- 
tested at  the  Bar)  in  not  going  farther.  On  this,  the  first  ques- 
tion, on  which  both  the  Courts  were  agreed,  the  judgment  below 
should  be  affirmed. 

But  there  is  a  second  point  on  which  the  Courts  below  differed. 
The  policy  contains  the  usual  clause  as  to  suing  or  labouring.  The 
Queen's  Bench  Division  was  of  opinion  that  the  salvage,  or  gen« 
eral  average  expenses,  described  in  the  case  did  not  come  within 
that  clause.  The  Court  of  Appeal  was  of  a  different  opinion.  In 
the  judgment  delivered  by  Lord  Justice  Brett,  it  is  said  (3  Q. 
B.  D.,  at  p.  566)  that "  the  general  construction  of  the  clause  is 
that  if,  by  perils  insured  against,  the  subject-matter  of  insurance 
is  brought  into  such  danger  that,  without  unusual  or  extraordinary 
labour  or  expense,  a  loss  will  very  probably  fall  on  the  under- 
writers, and  if  the  assured,  or  his  agents  or  servants,  exert  unusual 
or  extraordinary  labour,  or  if  the  ass-ured  is  made  liable  to  unusual 
or  extraordinary  expense  in  or  for  efforts  to  avert  a  loss,  which,  if 
it  occiurs,  will  fall  on  the  underwriters,  then  each  underwriter 
will, "  &c.  Now  if  the  part  of  this  which  is  above  emphasised  is 
correct,  there  can  be  no  question  that  both  salvage  and  general 
average  are  unusual  expenses  to  which  the  assured  have  become 
liable  in  consequence  of  efforts  to  avert  a  loss.  And  such  seems 
to  be  the  opinion  of  the  editor  of  the  last  edition  of  Amould  on 
Insurance,  who  says  (2  Am. ,  5th  ed. ,  at  p.  778)  that  salvage  **  is 
recoverable  from  him  in  virtue  of  an  express  clause  in  the  policy 
inserted  for  such  a  case,  and  known  as  the  sue  and  labour  clause ; " 
but  for  that  position  he  cites  no  authority,  and  though  the  Court 
of  Appeal  in  this  case  agreed  with  him,  I  am  unable  to  do  so. 
With  great  deference  to  the  Judges  of  the  Court  of  Appeal,  I  think 
that  general  average  and  salvage  do  not  come  within  either  the 
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words  or  the  object  of  the  suing  and  labouring  clause,  and  that 
there  is  no  authority  for  saying  that  they  do.  The  words  of  the 
clause  are  that  in  case  of  any  misfortune  it  shall  be  lawful 
"  for  the  assured,   their  factors,    servants,  and  assigns,   to  sue, 

labour,    and   travel   for,    in,    and   about    the    defence, 
[*  765]   *  safeguard,  and  recovery  of  '  the  subject  of  insurance, 

**  without  prejudice  to  this  insurance,  to  the  charges  where- 
of we,  the  insurers,  will  contribute. "  And  the  object  of  this  is 
to  encourage  and  induce  the  assured  to  exert  themselves,  and 
therefore  the  insurers  bind  themselves  to  pay  in  proportion  any 
expense  incurred,  whenever  such  expense  is  reasonably  incurred 
for  the  preservation  of  the  thing  from  loss,  in  consequence  of  the 
efforts  of  the  assured  or  their  agents.  It  is  all  one  whether  the 
labour  is  by  the  assured  or  their  agents  themselves,  or  by  persons 
whom  they  have  hired  for  the  purpose;  but  the  object  was  to 
encourage  exertion  on  the  part  of  the  assured,  not  to  provide  an 
additional  remedy  for  the  recovery,  by  the  assured,  of  indemnity 
for  a  loss  which  was,  by  the  maritime  law,  a  consequence  of  the 
peril.  In  some  cases  the  agents  of  the  assured  hire  persons  to 
render  services  on  the  terms  that  they  shall  be  paid  for  their  work 
and  labour,  and  thus  obviate  the  necessity  of  incurring  the  much 
heavier  charge  which  would  be  incurred  if  the  same  services  were 
rendered  by  salvors,  who  are  to  be  paid  nothing  in  case  of  failure, 
and  a  large  remuneration  proportional  to  the  value  of  what  is 
saved  in  the  event  of  success.  I  do  not  say  that  such  hire  may 
not  come  within  the  suing  and  labouring  clause.  But  that  is  not 
this  case.  The  owners  of  the  Texas  did  the  labour  here,  not  as 
agents  of  the  assured,  and  being  to  be  paid  by  them  wages  for 
their  labour,  but  as  salvors  acting  on  the  maritime  law,  which,  as 
explained  by  Lord  Chief  Justice  Eyre,  in  Nicholson  v.  Chapman, 
2  H.  BL,  at  p.  257  (3  R  R  375),  already  cited,  gives  them  a 
claim  against  the  property  saved  by  their  exertions,  and  a  lien  on 
it,  and  that  quite  independently  of  whether  there  is  an  insurance 
or  not ;  or  whether,  if  there  be  a  policy  of  insurance,  it  contains 
the  suing  and  labouring  clause  or  not.  The  amount  of  such  sal- 
vage occasioned  by  a  peril  has  always  been  recovered,  without 
dispute,  under  an  averment  that  there  was  a  loss  by  that  peril ; 
see  Cary  v.  King,  Cas.  t.  Hardw.  304 ;  and  I  have  not  been  able 
to  find  any  case  in  which  it  was  recovered  under  a  count  for  suing 
and  labouring.     I  do  not  much  rely  on  this,  for  it  is  very  likely 
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that  such  counts  often  weie  in  the  declaration,  and  that  therefore 
no  inquiry  was  made  whether  the  loss  was  recoverable  under  one 
count  or  another ;  but  at  least  there  is  no  authority  for  the 
*  position  that  salvage  (properly  so  called)  was  recover-  [*  766] 
able  under  that  count. 

There  have  been  very  few  cases  in  our  Courts  in  which  it  has 
become  necessary  to  discuss  the  nature  of  the  suing  and  labouring 
clause.  Kidston  v.  The  Empire  Marine  Insurance,  L.  R  1  C.  P. 
535  (p.  247,  ante),  is,  I  think,  the  only  one  in  which  there  has 
been  a  recovery  under  it  There,  however,  all  the  extra  labour  was 
directly  and  voluntarily  employed  by  the  agents  of  the  assured ;  and 
the  charges  were  paid  by  them  in  consequence  of  this  employment 
In  the  very  able  and  elaborate  judgment  of  Mr.  Justice  Willes 
not  a  word  can  be  found  to  countenance  this  extension  of  the  con- 
struction of  the  clause  beyond  what  seems  to  me  both  its  language 
and  its  object;  and,  except  the  passage  introduced  for  the  first 
time  into  Amould  by  the  present  editor,  I  can  find  nothing  in  any 
text-book  tending  to  support  it  I  therefore  think  that  the  judg- 
ment of  the  Court  of  Appeal  should  be  reversed,  and  that  of  the 
Queen's  Bench  Division  restored. 

As  there  are  cross-appeals,  and  neither  party  is  completely  suc- 
cessful, I  should  say  that  there  should  be  no  costs  of  either  party 
either  in  the  Court  of  Appeal  or  in  this  House,  and  that  the 
respondents  should  have  only  the  costs  in  the  Queen's  Bench 
Division  as  given  by  that  judgment  I  beg  to  move  your  Lord- 
ships to  that  effect 

The  Lord  Chancellor  (Earl  Cairns)  :  — 

My  Lords,  I  have  had  the  advantage  of  reading  the  observa- 
tions which  my  noble  and  learned  friend  has  just  made  in  this 
case,  and  concurring,  as  I  do,  entirely  in  the  view  which  he  has 
taken,  I  do  not  think  it  necessary  to  travel  over  the  same  ground 
again. 

I  will  only  make  one  observation  with  regard  to  salvage  ex- 
pense&  It  appears  to  me  to  be  quite  clear  that  if  any  expenses 
were  to  be  recoverable  under  the  suing  and  labouring  clause,  they 
must  be  expenses  assessed  upon  the  quantum  meruit  principle. 
Now  salvage  expenses  are  not  assessed  upon  the  qtutntum  meruit 
principle ;  they  are  assessed  upon  the  general  principle  of  mari- 
time law,  which  gives  to  the  persons  who  bring  in  the 
ship  a  sum  quite  *  out  of  proportion  to  the  actual  expense   [*  767] 
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incurred  and  the  actual  service  rendered,  the  largeness  of  the  sum 
being  based  upon  this  consideration,  —  that  if  the  effort  to  save 
the  ship  (however  laborious  in  itself,  and  dangerous  in  its  cir- 
cumstances) had  not  been  successful,  nothing  whatever  would 
have  been  paid.  If  the  payment  were  to  be  assessed  and  made 
under  the  suing  and  labouring  clause,  it  would  be  payment  for  ser- 
vice rendered,  whether  the  service  had  succeeded  in  bringing  the 
ship  into  port  or  net 

Now  it  may  be  said  that  that  only  goes  to  the  amount  sought 
to  be  recovered,  but  it  appears  to  me  to  go  further,  and  to  go  to 
the  very  principle  upon  which  the  attempt  is  made  to  recover 
the  amount  in  question.  It  shows  that  the  salvage  expenses 
were  not  expenses  incurred  under  the  suing  and  labouring  clause 
by  the  owner  of  the  ship,  but  were  a  payment  which  the  ship, 
as  an  actual  chattel,  had  to  submit  to  by  maritime  law,  and 
would  be  obliged  to  make  good  in  proceedings  against  the  ship 
in  rem. 

My  Lords,  as  regards  the  order  which  this  House  should  be 
asked  to  make,  I  wish  to  point  out  to  your  Lordships  that  in  the 
Court  of  Appeal  there  were  an  appeal  and  a  cross-appeal  against 
the  decision  of  the  Queen's  Bench  Division.     There  was  an  appeal 
by  the  underwriters,  upon  the  ground  that  they  ought  not  to  have 
been  made  to  pay  the  whole  sum  insured ;  and  there  was  a  cross- 
appeal  by  the  shipowner  in  respect  of  these  salvage  expenses, 
which  the  Queen's  Bench  Division  had  not  allowed.     The  appeal 
by  the  underwriters  was  dismissed  with  costs,  and  that  decision 
appears  to  me  to  have  been  perfectly  right     The  cross-appeal  by 
the  shipowner  in  respect  of  salvage  expenses  succeeded,  with  costs, 
in  the  Court  of  Appeal.     Your  Lordships,  I  think,  will  reverse 
that  decision,  and  of  course  that  would  dispose  of  the  costs  as  to 
that  cross-appeal.     Then,  inasmuch  as  there  is  only  one  appeal 
before  this  House  —  the  appeal  by  the  underwriters,  who  complain 
now  both  of  the  determination  which  has  made  them  pay  the  100 
per  cent,  the  full  insurance,  and  also  of  that  which  has  made  them 
pay  the  salvage  expenses ;  and  as  they  will  succeed,  as  I  should 
think,  upon  one  of  those  points,  and  fail  upon  the  other,  your 
Lordships  will,   I  assume,   think  it  right  that  there  should  be 

no  costs  of  the  appeal  to  this  House.      Therefore,  what 
[♦  768]  *  I  should  propose  to  your  Lordships  would  be,  that  the 

judgment  of  the  Court  of  Apj^eal,  in  so  far  as  it  varied  the 
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judgment  of  the  Queen's  Bench  Division,  should  be  reversed;  that 
the  judgment  of  the  Court  of  Appeal,  in  so  far  as  it  dismissed 
the  appellant's  appeal  against  the  judgment  of  the  Queen's 
Bench  Division,  be  afOrmed ;  and  that  your  Lordships  should  de- 
clare that  the  cross-appeal  to  the  Court  of  Appeal  ought  to  have 
been  dismissed  with  costs,  and  order  costs  to  be  paid  accord- 
ingly; and  that  there  should  be  no  costs  of  the  appeal  to  this 
House. 

Lord  H  ATHERLEY  :  — 

My  Lords,  I  only  desire  to  say  that  I  entirely  concur  in  the 
opinions  which  have  been  expressed  by  my  noble  and  learned 
friends.  I  have  had  an  opportunity  of  perusing  the  opinion  which 
has  just  been  delivered  by  my  noble  and  learned  friend  opposite 
(Lord  Blackburn),  and  having  read  it  carefully,  I  may  say  that 
upon  both  the  points  of  the  appeal  upon  which  he  has  touched  I 
concur  in  the  view  he  has  taken,  namely,  that  it  is  very  clear  that 
the  damage  done  extends  to  100  per  cent,  that  is  to  say,  extends 
to  the  whole  amount  of  the  money  insured ;  and  that  it  is  equally 
clear,  as  it  seems  to  me,  that  the  suing  and  labouring  clause  was 
inserted  by  the  underwriters  for  the  purpose  of  securing  the  benefit 
of  any  pains  that  the  shipowner  might  be  inclined  to  take  in  pre- 
serving, for  their  benefit,  as  much  as  he  possibly  could  preserve. 
But  that  does  not  apply  to  a  case  like  the  present,  where  the  sal- 
vage seems  to  have  been  an  ordinary  sort  of  salvage ;  namely,  a 
ship  perceiving  another  at  a  distance  and  in  a  state  of  distress 
comes  to  the  rescue,  no  bargain  being  made.  We  were  expressly 
told  in  the  case  that  no  bargain  was  made  as  to  any  remuneration 
which  should  be  given,  but  it  was  rescued  upon  the  simple  and 
common  principle  of  salvage.  There  does  not  appear  to  be  any 
authority  showing  it  to  be  a  case  coming  within  the  suing  and 
labouring  clause.  I  think,  therefore,  that  the  separation  of  the 
two  points  has  been  correctly  made,  and  that  your  Lordships 
should  concur  on  the  one  point  in  the  judgment  pronounced  by 
both  the  Courts  below,  and  on  the  other  point  in  the  judgment 
pronounced  by  the  Queen's  Bench  Division,  as  distinguished  from 
that  pronounced  by  the  Court  of  Appeal. 
«  Lord  O'Hagan  :  —  [*  769] 

My  Lords,  I  also  have  had  the  advantage  of  perusing 
the  very  careful  and  exhaustive  opinion  which  has  been  read  by 
my  noble  and  learned  friend  (Lord  Blackburn).     I  entirely  con- 
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cur  in  the  substance  of  that  opinion,  and  I  feel  that  I  could  add 
nothing  of  material  value  to  the  reasonings  and  conclusions  it  has 
so  well  expressed. 

I  have  had  some  grave  doubts  as  to  the  second  point  with  refer- 
ence to  the  operation  of  the  suing  and  labouring  clause,  but,  upon 
the  whole,  I  do  not  see  sufficient  reason  to  differ  from  the  views 
which  have  been  adopted  by  your  Lordships. 

Ordered :  —  That  the  jvdgment  of  the  Court  of  Appeal  in  so 
far  as  it  varied  the  judgment  of  the  Queen's  Bench  Division 
be  reversed. 
That  the  judgment  of  the  Court  of  Appeal  in  so  far  as  it 
dismissed  the  appellants  appeal  against  the  judgment  of 
the  Queen's  Bench  Division  be  affirmed. 
Declared  that  the  cross^appeal  to  the  Court  of  Appeal  ought 
to  have  been  dismissed  with  costs  ;  costs  ordered  to  be  paid 
accordingly. 
No  costs  of  appeal  to  this  House. 
Lords'  Journals,  Slst  July,  1879. 

Pitman  v.  TTniversal  Marine  Insurance  Company. 

9  Q.  B.  D.  192-219  (8.  c.  51  L.  J.  Q.  B.  661;  46  L.  T.  863  ;  SO  W.  R.  906). 

[192]    iT^urance.  —  Partial  Loss. — Inswrance  on  Ship.  —  Injury  hy  Perils 
insured  against  —  Oumer  seUing  instead  of  repairing,  —  Mode  of 
estimating  Liability  of  Underwriters, 

Where  a  ship  that  is  insured  is  injured  by  perils  insured  against,  and  the  owner, 
instead  of  repairing,  sells  her  during  the  continuance  of  the  risk,  the  loss  to  be 
made  good  by  the  underwriters  depends  on  the  depreciation  in  the  value  of  the 
ship,  and  not  on  the  amount  that  it  would  have  cost  to  repair  her  with  an  allow- 
ance in  respect  of  new  materials  for  old. 

The  estimated  cost  of  repairs,  though  rejected  as  a  direct  measure  of  loss,  might 
be  the  measure  of  the  difference  between  the  ship^s  sound  and  damaged  values, 
if  no  other  means  can  bo  found  for  arriving  at  the  loss  really  sustained. 

The  depreciation  in  value  is  to  be  ascertained  by  taking  the  value  of  the  ship, 
if  sound,  at  the  port  of  distress,  and  her  value  there  in  her  damaged  condition. 
To  ascertain  the  liability  of  the  insurers,  the  proportion  so  arrived  at  should  be 
applied  to  the  real  value  of  the  ship  at  the  commencement  of  the  risk,  if  the 
policy  be  open,  or  to  the  agreed  value  if  the  policy  be  valued. 

So  heldy  by  Lindlxt,  J.,  affirmed  (except  as  to  the  mode  of  ascertaining  the 
depreciation  in  value)  on  appeal  by  the  majority  of  the  Court,  Jbssel,  M.  R., 
and  CoTTOK,  L.  J. ;  Brett,  L.  J.,  dissenting. 

Held,  by  Brett,  L.  J.,  that  the  matter  against  which  the  owner  was  indem* 
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nified  was  the  cost  of  repairs  and  not  any  diminution  in  the  saleable  value  of  the 
ship,  and  that  therefore  loss  or  gain  by  the  sale  of  the  ship  was  outside  the  con- 
tract of  insurance  and  was  not  a  matter  to  be  considered  between  the  assured  and 
the  underwriter  in  adjusting  either  a  total  or  partial  loss  on  ship. 

Further  consideration. 

The  plaintiffs  were  the  owners  of  the  barque  Thradan,  and  by 
a  policy  of  insurance  bearing  date  the  3rd  of  June,  1875,  caused 
themselves  to  be  insured  for  twelve  calendar  months  upon  the 
ship,  valued  at  £3700.  The  defendants  subscribed  the  policy  for 
£1000,  and  it  was  agreed  by  memorandum  that  the  insurance 
should  commence  from  the  23rd  of  March,  1875. 

The  vessel  sailed  under  charter  from  Singapore  to  Moulmein 
on  the  24th  of  July,  1875,  and  arrived  off  that  port  on  the 
10th  of  August,  1875,  and,  in  passing  up  the  river  to  the  port 
of  Moulmein,  took  the  ground,  and  remained  aground  until 
the  14th  of  the  same  month,  when  she  was  got  off  and 
towed  up  to  Moulmein.  *The  plaintiffs  determined  to  [*193] 
abandon  the  vessel,  and  gave  notice  of  abandonment, 
but  the  underwriters  declined  to  accept  it  The  plaintiffs  then, 
having  made  some  slight  repairs,  sold  the  ship  and  stores  for 
£3897. 

In  the  statement  of  claim  the  plaintiffs  alleged  that  the  value 
of  the  ship  at  the  commencement  of  the  risk  was  £4000,  and  that 
she  was  injured  by  perils  insured  against  by  the  policy,  and 
claimed  £781  7^.  lOd.  as  a  partial  average  loss  under  the  policy. 
The  defendants  paid  £245  into  Court. 

The  case  was  tried  in  May,  1881,  before  Lindley,  J.,  who 
reserved  for  further  consideration  the  question  upon  what  prin- 
ciple the  loss  was  to  be  ascertained. 

June  25,  1881.  Butt,  Q.  C.  (Pollard  with  him),  for  the  plain- 
tiffs.  — The  question  is  whether  the  plaintiffs  are  entitled  to  the 
costs  of  the  repairs,  or  only  to  the  difference  between  the  sound 
value  of  the  ship  and  the  net  proceeds  of  the  sale.  The  plaintiffs 
gave  notice  of  abandonment,  which  was  refused,  and  the  defend- 
ants now  ask  to  be  placed  in  the  same  position  as  if  they  had 
accepted  notice  or  to  treat  the  loss  as  total  with  benefit  of  salvage. 
The  sale  and  the  proceeds  of  it  have  nothing  to  do  with  defend- 
ants' liability,  except  for  the  purpose  of  ascertaining  the  propor- 
tion. Amould  Marine  Insurance,  5th  edit,  p.  901;  Knight  v. 
Faith,  15  Q.  B.  649.     [He  referred  also  to  Lidgett  v.  Seeretan, 
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L  R  6  C.  P.  616 ;  Lohre  v.  Aitchison,  2  Q.  B.  D.  501 ;  Stewart 
V.  Steele,  5  Scott  N.  R  927;  and  Brooks  v.  MacDonnell,  1  T. 
&C.  500.] 

Cohen,  Q.  C.  (Hollams  with  him),  for  the  defendants. — The 
defendants  in  estimating  the  amount  which  they  have  paid  into 
Court  have  followed  the  law.  Attoood  v.  Sellar,  5  Q-  B.  D.  286 
(p.  386,  ante).  In  Loh/re  v.  Aitchison  there  was  more  than  a 
strict  indemnity.  The  time  at  which  loss  is  to  be  ascertained 
is  the  termination  of  the  risk,  not  the  time  when  the  damage 
was  done.  Knight  v.  Faith  was  wrongly  decided.  See  Potter  v. 
Rankin,  L.  R  6  H.  L.  83,  and  Kaltenbach  v.  Mackenzie,  3  C.  P. 
D.  467. 

Butt,  Q.  C. ,  in  reply.  —  The  owner  has  always  a  right 
[*  194]  to  repair,  *  and  whether  he  does  so  prudently  or  impru- 
dently, can  call  on  the  insurers  to  pjiy  up  to  the  amount 
insured.  The  defendants  say  that  if  the  vessel  is  worth  £7000 
when  repaired,  and  the  repairs  cost  £7500,  then  the  insurers  are 
not  liable  for  anything,  which  amounts  to  saying  that  the  assured 
must  abandon,  which  they  are  never  obliged  to  do.  See  Phillips, 
1494.  It  is  a  wrong  principle  to  compare  the  damaged  value  at 
Moulmein  with  the  sound  value  in  England,  and  the  inconvenience 
of  having  to  ascertain  the  sound  value  at  Moulmein  is  apparent 
Lowndes  on  Insurance,  309-310.  Cur.  adv.  wit. 

1881,  July  4.  LiNDLEY,  J.  — This  is  an  action  on  a  time-policy 
for  a  partial  loss,  and  the  question  I  have  to  decide  is  the  prin- 
ciple upon  which  the  loss  is  to  be  ascertained,  it  being  agreed  that 
all  questions  of  figures  shall  be  referred  to  some  gentleman  versed 
in  adjustments.  The  facts  which  are  material  are  few  and  simple, 
and  are  set  out  in  the  claim.  They  are  shortly  these,  that  the 
plaintiffs  were  the  owners  of  the  barque  Thracian,  and  by  a  policy 
of  insurance  dated  the  3rd  of  June,  1875,  they  caused  the  vessel 
to  be  insured  with  the  defendants  for  a  period  of  twelve  months 
from  the  23rd  of  March,  1875,  the  vessel  being  valued  at  £3700, 
and  the  defendants  subscribed  themselves  for  the  sum  of  £1000. 
The  vessel  sailed  on  the  23rd  of  March  from  Launceston,  in 
Tasmania,  for  Newcastle,  New  South  Wales,  where  she  arrived 
on  the  3rd  of  April.  She  then  sailed  with  a  caigo  of  coals  on 
the  6th  of  May  to  Singapore,  and  she  arrived  and  discharged  her 
caigo  in  June,  1876,  that  is  to  say,  she  was  in  Singapore  when 
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the  policy  was  signed  Then  the  vessel  was  chartered  to  proceed 
to  Moulmein^  and  take  in  a  cargo  of  teak.  She  grounded  there, 
and  the  value  of  the  vessel  at  the  time  of  the  commencement  of 
the  risk  was  £4000.  Those  are>  in  substance,  the  facta  The 
vessel  injured  grounded  on  her  way  to  Moulmein,  and  after  re- 
maining aground  four  days  in  some  peril,  she  was  got  off  and 
towed  to  Moulmein.  She  was  there  examined,  and  was  found  to 
be  seriously  injured.  The  plaintiffs  resolved  to  abandon  her  to 
the  underwriters,  and  gave  notice  of  abandonment.  The 
underwriters,  *  however,  declined  to  accept  her,  and  re-  [*  195] 
quired  the  plaintiffs  to  repair  her.  The  plaintiffs  did  not 
insist  on  their  abandonment,  but,  acting  on  the  best  advice  they 
could  obtain,  determined  not  to  repair  her,  but  to  sell  her,  and, 
after  making  some  slight  repairs,  they  accordingly  did  sell  her 
and  her  stores  for  £3897.  Upon  the  evidence  before  me,  and 
having  regard  to  the  want  of  proper  dock  accommodation  and  appli- 
ances at  Moulmein,  and  the  high  charges  there,  I  have  come  to 
the  conclusion  that  the  cost  of  repairing  her  so  as  to  make  her  as 
good  as  she  was  before  she  grounded  would  have  been  about 
£5300,  which  is  more  than  her  value  when  repaired,  such  value 
being  £4500  or  thereabouts.  I  have  further  come  to  the  conclu- 
sion that  it  was  not  practicable  to  examine  her  bottom  and  to 
repair  her  temporarily,  so  as  to  enable  her  to  continue  her  voyage 
in  safety,  without  docking  her  and  spending  much  more  upon  her 
than  such  temporary  repairs  would  justify.  In  other  words,  I 
find  as  a  fact  that  a  prudent  uninsured  owner  would  have  done 
what  the  plaintiffs  did,  and  that  they  did  what  was  best  for  all 
interested  in  selling  her  in  her  damaged  state,  and  substantially 
as  she  was  when  brought  into  a  place  of  safety.  Under  these 
circumstances  the  plaintiffs  have  brought  an  action  against  the 
defendants  to  recover  the  amount  of  the  loss  sustained  by  the 
plaintiffs  by  reason  of  the  injury  to  the  ship  by  her  stranding. 
The  plaintiffs  are  clearly  entitled  to  recover  something,  and  the 
question  is  how  much?  The  plaintiffs  claim  £781  7s.  lOd.  The 
defendants  have  paid  into  Court  £245.  The  difference  between 
the  parties  is  attributable  not  to  any  dispute  about  figures,  but  to 
the  circumstance  that  they  differ  entirely  as  to  the  principle  upon 
which  the  calculations  are  to  be  based-  The  plaintiffs  contend 
that  the  loss  to  be  made  good  is  to  be  measured  by  what  it  would 
have  cost  to  repair  the  ship  and  make  her  as  good  as  she  was  before 
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she  was  injured,  but  deducting  one-third  of  that  cost  so  as  to 
allow  for  new  materials  instead  of  old;  whilst  the  defendants 
contend  that  this  is  an  entirely  erroneous  principle,  and  that  the 
loss  to  be  made  good  is  to  be  measured  by  the  difference  between 
the  value  of  the  ship  when  sound  and  what  she  sold  for  when 
damaged.     The  question  for  my  decision  is,  which  of  these  two 

principles  is  correct  ?     It  is  certainly  remarkable  that  the 
[*  196]   question  thus  raised  should  never  *  have  been  yet  decided, 

but  such  seems  to  be  the  case,  and  it  consequently  becomes 
necessary  to  consider  the  question  on  principle  The  first  thing 
which  strikes  the  mind  on  a  consideration  of  the  foregoing  state- 
ment is  that,  apparently  at  least,  if  not  really,  the  plaintiffs  are 
contending  for  a  right  to  be  indemnified  against  a  loss  which  they 
have  not  in  fact  sustained.  The  repairs,  the  cost  of  which  the 
plaintiffs  seek  to  make  the  measure  of  their  loss,  were  not  in  fact 
made.  It  becomes  necessary,  therefore,  to  be  careful  before  an 
hypothetical  as  distinguished  from  an  actual  loss  is  held  to  be  the 
loss  in  respect  of  which  the  plaintiffs  are  entitled  to  indemnity. 
The  plaintiffs'  contention  is  based  upon  the  following  assump- 
tions: 1,  That  they  might  have  repaired  if  they  had  chosen; 
2,  That  if  they  had  repaired,  the  cost  of  repairs  would  be  the 
measure  of  their  loss ;  and  3,  That  it  is  immaterial  to  the  defend- 
ants whether  the  repairs  were  actually  effected  or  not  The  first 
of  these  assumptions  I  take  to  be  well  founded :  the  assured  is 
never  bound  to  abandon ;  it  is  for  him  to  determine  whether  he 
will  do  so  or  not ;  he  can  always  repair  if  he  chooses,  and  refrain 
from  insisting  on  a  total  loss.  This  has  been  decided  long  ago, 
and  I  may  refer  amongst  other  cases  to  a  discussion  on  this  sub- 
ject :  Peele  v.  Merchants*  Insurance  Co, ,  3  Mason,  27,  a  case  in 
which  the  rights  of  an  assured  in  the  event  of  stranding  were 
elaborately  examined  by  Story,  J.  The  second  assumption  is  also 
well  founded  if  the  repairs  are  made  honCL  fde  and  with  reason- 
able discretion.  Nothing  can  be  stronger  than  the  language  of 
Story,  J. ,  on  this  point,  in  the  case  just  cited.  He  says  (p.  64) : 
**  The  insured  is  in  no  case  bound  to  abandon.  He  may  in  all 
cases  elect  to  repair  the  damage  at  the  expense  of  the  underwriter, 
and  if  he  acts  lond  fide  and  with  reasonable  discretion,  there  is  no 
decision  yet  pronounced  which  declares  that  he  shall  not  be  entitled 
to  a  full  compensation,  however  great  it  may  be,  even  if  it  should 
equal  or  even  exceed  the  original  value  of  the  ship ;  and  until 
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such  a  decision  is  made,  the  direct  terms  of  the  policy  seem  strong 
enough  to  justify  such  a  claim. "     See  also  2  Am.  Ins.    1022,  3rd 
ed.  ;  and  2  Phill.  Ins.,  s.  1426.   But  although  this  unquestionably 
is  true,  still,  if  the  repairs  are  so  extensive  and  so  out  of 
proportion  to  the  value  of  the  ship  when  *  repaired  as  to  [•  197] 
show  a  want  of  bona  fides,  or  a  total  disregard  of  what  is 
reasonable,  it  is  by  no  means  clear  that  their  cost  could  be  thrown 
on  the  underwriter.     In  fact,  it  is  tolerably  plain  that  it  could 
not     The  language  of   Maule,  J.,  on  this  head  in  Stewart  v. 
Steele,  5  Scott  N.    R    927,  at  p.   950,   is  extremely  cogent  and 
valuable.     He  said :  ''As  to  the  supposed  duty  of  the  underwriters 
to  pay  for  the  repairs,  that  is  a  mere  fallacy ;  and  the  frequent 
statement  of  the  proposition  will  not  make  it  less  fallacious;  the 
law  casts  no  such  duty  upon  them.     The  assured  is  entitled  to 
recover  the  amount  by  which  the  ship  is  deteriorated  in  conse- 
quence of  the  accident"     This  appears  to  me   to  be   perfectly 
accurate,  and  I  adopt  it  accordingly.     The  third  assumption,  viz., 
that  as  the  plaintiffs  had  the  right  to  repair  the  ship  and  to 
recover  the  cost  from  the  underwriters,  it  is  immaterial  to  them 
whether  the  right  is  exercised  or  not,  is,  in  my  opinion,  entirely 
erroneous  and  opposed  to  the  true  principles  of  contracts  of  indem- 
nity.    Against  what  do  the  underwriters  agree  to  indemnify  the 
assured?     Surely  against  such  loss  as  he  may  in  fact  sustain  by 
reason  of  the  perils  insured  against     That  this  is  so  is  plainly 
proved  by  those  cases  which  decide  that,  where  a  ship  has  been 
injured  and  not  repaired,  the  assured  must  wait  until  the  expira- 
tion of  the  risk  before  he  can  sue  the  underwriters  for  the  loss  he 
has  sustained.     The  assured  has  no  vested  right  of  action  when 
the  injury  is  sustained.     If  in  such  a  case  the  ship  is  lost  whilst 
the  policy  is  running  by  a  peril  not  insured  against,  the  assured 
has  no  right  of  action  at  all ;  and  if  she  is  lost  by  a  peril  insured 
against,  the  assured  can  only  claim  for  a  total  loss;  he  cannot 
claim  both  for  a  total  loss  and  for  the  previous  partial  loss,  as  he 
may,  if  the  damage  has  been  actually  repaired.     Compare  Stewart 
V.  Steele,  5  Scott  N.  K.   927;  Lime  v.  Janson,  12  East,  648  (11 
R  R  513) ;  Lidgett  v.  Secretan,  L.  R  6  C.  R  616.     These  cases 
are  conclusive  to  show  that  the  events  which  have  happened,  and 
not  those  which  might  have  happened,  are  to  be  regarded.     Apart 
from  all  authority,  I  should  have  thought  it  plain  that  a  loss 
actually  sustained  under  circumstances  which  did  happen  is  to  be 
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preferred  as  a  measure  of  indemnity  to  a  loss  which  would  have 
been  sustained  under  circumstances  which  did  not  happen, 
[*  198]   and  the  cases  to  which  I  have  referred  *  show  that  this 
principle  is  recognised   as  well   in  cases  arising  under 
marine  insurance  policies  as  in  other  cases  of  indemnity.     Upon 
principle,  therefore,  it  appears  to  me  that  the  plaintififa'  conten- 
tion cannot  be  supported.     It  is,  however,  said  to  have  authority 
and  practice  in  its  favour.     The  authorities  referred  to  are  Knight 
V.  Faith,  15  Q.  B.  649.  and  Lidgett  v.  Secretan,  L.  R  6  C.  P.  616 ; 
the  practice  is  that  of  underwriters.     In  Knight  v.  Faith  the  ship 
was   damaged  and   sold  unrepaired  for  £72   10&     The  assured 
claimed  for  a  total  loss;  but  as  there  was  no  destruction  of  the 
ship,  and  no  notice  of  abandonment,  it  was  held  that  the  assured 
could  only  recover  for  a  partial  loss.     The  proper  mode  of  ascer- 
taining the  amount  of  this  loss  was  not  discussed,  but  there  is  a 
passage  in  Lord  Campbbll's  judgment  at  p.  669,  which  I  will 
read :  ''  We  therefore  think  that  in  this  case  the  ship  insured  sus- 
tained a  partial  loss  from  which  the  assured  ought  to  be  indem- 
nified.    But  they  have  left  us  entirely  in  the  dark  as  to  the 
amount  of  that  indenmity.     Their  counsel  has  contended  that, 
even  on  the  footing  of  a  partial  loss,  the  verdict  ought  to  stand  for 
the  full  amount  of  the  sum  insured  and  interest     However,  if 
there  has  not  been  a  total  loss  of  the  ship,  actual  or  constructive, 
with  notice  of  abandonment,  it  lies  upon  them  to  show  the  extent 
of  the  injury  which  the  ship  sustained  from  the  accident,  together 
with  the  sum  which  would  be  required  for  repairing  it,  and  from 
this  there  would  be  the  usual  deduction  of  one-third  new  for  old. 
There  having  been  no  notice  of  abandonment,  although  the  ship 
subsisted  as  a  ship,  we  cannot  proceed  upon  the  supposition  that 
she  could  not  be  repaired,  and  the  partial  loss  must  be  calculated 
on  the  same  principles  as  if  she  had  actually  been  repaired  and 
proceeded  on  her  voyage,  or  had  foundered  at  sea  without  having 
been  repaired,  soon  after  the  policy  expired.      *  Such  a  calcula- 
tion,' says  Benecke,  vol.  ii.  p.  499,  'cannot  be  governed  by  any 
general  rule,  but  must  be  decided  according  to  circumstances  and 
upon  a  casual  estimate  in  which  no  great  precision  can  be  expected, 
since  it  is  extremely  difficult  after  the  ship  has  perished  to  obtain 
a  precise  knowledge  of  the  condition  in  which  the  ship  was  at 
the  termination  of  the  fixed  time.     But  this  difficulty  can  never 
be  a  ground  for  freeing  the  insurer  from  all   liability.'     The 
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*  difficulty  is  not  greater  than  was  experienced  in  Hare  [*  199] 
V.  Travis,  7  B.  &  C.  14  (31  R  R  139),  where,  there  hav- 
ing been  a  policy  upon  pearl  ashes  at  and  from  Liverpool  to  Lon- 
don, and  the  ship  having  deviated  by  going  into  Southampton,  and 
the  pearl  ashes  having  been  injured  by  sea  damage  both  before  and 
after  the  deviation,  but  never  having  been  examined  till  they 
arrived  in  London,  it  was  left  to  the  jury  to  say  what  amount  of 
damage  they  had  sustained  while  protected  by  the  policy.  *  What 
ultimately  became  of  this  case  I  have  not  been  able  to  ascertain ; 
but  I  cannot  regard  it  as  an  authority  for  the  proposition  that  the 
estimated  cost  of  repairs  is  in  all  cases  the  true  measure  of  loss 
to  the  owner  of  a  ship  injured  and  'sold  without  being  repaired. 
Such  estimated  cost  may  or  may  not  be  the  best  measure  of  loss, 
and  in  Knight  v.  Faiths  15  Q.  B.  649,  where  the  ship  sold  for 
next  to  nothing,  it  is  quite  possible  that  the  estimated  cost  of 
repairs  was  a  juster  measure  of  the  assured 's  tight  to  indemnity 
than  any  other  which  cotfld  be  suggested.  .  Where  such  is  the  case 
the  estimated  cost  of  repairs  will  naturally  be  the  basis  of  the 
underwriter's  calculation,  and  it  may  so  often  happen  in  practice 
that  this  is  the  proper  basis  as  to  lead  to  the  habit  of  regarding 
the  estimated  cost  of  repairs  as  the  true  basis  in  all  cases  of  the 
kind  under  consideration.  But  care  must  be  taken  not  to  be  mis^ 
led  by  this  circumstance,  and  not  to  mistake  the  rule  for  the 
principle  on  which  it  is  founded.  In  Lidgett  v.  Secretan,  L.  R 
6  C.  P.  616,  the  Court  does  not  appear  to  sanction  the  proposition 
contended  for  by  th^  plaintiffs.  In  that  case  the  ship  was  insured 
by  two  policies  for  two  successive  voyages,  viz.,  out  and  home. 
On  the  voyage  out  she  was  stranded  and  injured.  She  was  par- 
tially repaired,  and  after  the  risk  covered  by  the  first  policy  had 
expired,  and  after  the  risk  covered  by  the  second  policy  had  com- 
menced, but  before  her  repairs  were  completed,  she  was  destroyed 
by  fire.  The  Court  decided  that,  although  the  ship  was  ultimately 
lost,  and  the  plaintiff  was  entitled  to  recover  under  the  second 
policy  for  a  total  loss,  he  was  also  entitled  to  recover  under 
the  first  policy  the  diminished  value  of  the  vessel  occasioned  by 
her  stranding.  The  estimated  cost  of  repairs  was  merely 
referred  to  as  a  mode  of  estimating  such  *  depreciated  [*  200] 
value ;  and  so  far  is  this  case  from  being  an  authority  for 
the  plaintiffs  that  it  amounts,  in  my  opinion,  to  a  strong  authority 
against  them.     Mr.  Justice  Willes,  at  p.   626,  says :  "  The  true 
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principle  I  apprehend  to  be  this :  the  owners  are  not  to  get  any- 
thing which  they  did  not  lose  by  the  vessel  striking  on  the  reef. 
They  are  to  get  the  amount  of  the  diminution  in  value  of  the  ves- 
sel at  the  end  of  the  first  risk,  —  the  difference  between  her  then 
value  and  what  she  would  have  been  worth  but  for  the  damage 
she  had  sustained.  In  arriving  at  that  result,  I  do  not  see  how 
the  arbitrator  can  avoid  taking  into  consideration  the  expenses 
which  would  have  to  be  incurred  in  order  to  put  the  vessel  into  a 
proper  state  of  repair ;  but  he  must  do  this  only  for  the  purpose 
of  arriving  at  the  diminution  of  the  value  at  the  expiration  of  the 
risk.  That,  of  course,  must  be  subject  to  all  proper  allowances. " 
The  judgment  of  Sir  Montague  Smith  in  that  case  is  to  the  same 
effect.  The  practice  relied  upon  by  the  plaintiffs  was  not  proved ; 
indeed,  the  witnesses  called  to  prove  it  said  they  had  no  experi- 
ence of  any  settled  usage  applicable  to  the  case  of  a  damaged  ship 
sold  without  being  repaired.  For  the  reasons  and  under  the  cir- 
cumstances above  stated,  I  am  of  opinion  that  the  principle  con- 
tended for  by  the  plaintiffs  is  erroneous,  and  that,  in  substance, 
the  principle  contended  for  by  the  defendants  is  correct  The  loss 
sustained  by  an  assured  by  the  stranding  of  the  ship  is  primd 
facie  the  depreciation  in  her  value  caused  by  the  stranding. 
Before  she  stranded  she  was  worth  a  certain  sum;  after  she 
stranded  she  was  worth  less ;  the  difference  between  these  sums, 
if  it  can  be  ascertained,  will  be  the  true  measure  of  the  assured's 
loss,  unless  he  can  be  shown  to  have  sustained  a  greater  or  less 
loss  between  the  stranding  and  the  expiration  of  the  risk  covered 
by  the  policy.  That  this  is  so  in  the  case  of  goods  is  well  estab- 
lished ;  but  in  point  of  principle,  and  for  this  purpose,  there  is  no 
distinction  between  ships  and  goods,  except  that  goods  being  sale- 
able, their  sound  and  damaged  values  can  be  readily  ascertained 
by  a  sale,  whilst  the  values  of  sound  and  damaged  ships  have  gen- 
erally to  be  ascertained  by  estimates.  This  is  the  view  taken  by 
the  best  text- writers :  see  2  Amould  on  Insurance,  2nd  ed.,  s.  365  ; 

and  the  rule  as  to  ascertaining  damage  to  the  extent  of  50 
[*  201]  per  cent  in  America :  3  Kent's  Com.  330,  331 ;  *  Phillips 

on  Insurance,  s.  1539;  and  by  Story,  J.,  in  Peek  v.  Mer- 
chants' Insurance  Company^  3  Mason,  27,  already  referred  to. 
So  also  the  judgments  in  Stewart  v.  Steele,  5  Scott  N.  E.  927, 
and  Lidgett  v.  Secretan,  L.  R  6  C.  P.  616,  support  the  same  view. 
Whether  the  values  to  be  ascertained  and  compared  are  the  values 
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at  the  same  place  or  at  dififerent  places,  and  whether  they  are  to 
be  ascertained  at  the  commencement  of  the  risk  or  at  its  termina* 
tion,  or  immediately  before  and  immediately  after  the  injury  is 
sustained,  are  questions  to  be  considered,  and,  having  regard  to 
the  authorities  just  referred  to,  the  correct  mode  of  ascertaining 
the  proportion  of  loss  to  be  made  good  by  the  underwriter  appears 
to  be  to  compare  the  value  of  the  sound  ship  at  the  port  of  distress 
with  her  value  there  when  damaged,  and  to  apply  this  proportion 
to  her  real  value  at  the  commencement  of  the  risk  if  the  policy  be 
open,  or  to  her  agreed  value  if,  as  in  the  present  case,  the  policy 
be  valued.  Such  being  the  principle  by  which  to  be  guided,  it 
remains  to  apply  it  to  the  case  before  the  Court,  and  to  ascertain 
the  value  of  the  ship  at  Moulmein  in  her  sound  and  damaged  states 
and  to  consider  the  effect  of  her  sale.  For  these  purposes  the 
declared  value  in  the  policy  must  be  disregarded ;  for  although  • 
such  value  is  conclusive  for  the  purpose  of  determining  how  much 
the  defendants  may  ultimately  have  to  pay,  it  does  not  preclude 
either  party  from  proving  the  true  amount  of  loss  sustained.  Young 
V.  Turing,  2  Man.  &  Gr.  593.  The  estimated  cost  of  repairs, 
though  rejected  as  a  direct  measure  of  loss,  might  be  the  measure 
of  the  difference  between  the  ship's  sound  and  damaged  values  if 
no  other  measure  could  be  found  for  arriving  at  the  loss  really 
sustained;  but  in  this  case  other  and  more  reliable  evidence  of 
the  amount  of  such  loss  exists,  and  the  estimated  cost  of  repairs 
ought  not,  therefore,  to  be  adopted  for  the  purpose  of  arriving  even 
indirectly  at  the  measure  of  the  loss  sustained.  The  evidence  as 
to  the  value  of  the  ship  when  sound  stands  thus :  The  plaintiffs 
say  she  was  worth  £4000  at  the  commencement  of  the  risk ;  the 
defendants  are  content  to  adopt  this  statement.  At  this  date  the 
ship  was  at  Singapore.  The  time  which  elapsed  between  the  com- 
mencement of  the  risk  and  the  stranding  of  the  vessel  was 
very  short;  and  the  time  which  *  elapsed  between  her  [*202] 
stranding  and  sale  was  also  very  short;  and  there  is  no 
reliable  evidence  to  show  that  the  value  of  the  sound  ship  at 
Moulmein  at  either  of  these  two  periods  was  greater  than  her  value 
a  short  time  before  when  she  was  at  Singapore  and  the  risk  com- 
menced. In  the  absence  of  such  evidence  her  sound  value  at 
Moulmein  ought,  in  my  opinion,  to  be  taken  to  be  £4000.  In 
coming  to  this  conclusion  I  do  not  forget  that  her  value  when 
thoroughly  repaired  has  been  estimated  at  £4500,  nor  do  I  over- 
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look  the  argument  that,  as  she  fetched  £3800  in  her  damaged  con- 
dition, she  must  have  been  worth  at  Moulmein,  when  sound, 
much  more  than  £4000.  I  regard  the  estimate  of  £4500  as  little 
better  than  a  guess,  and  I  cannot  assume  that,  if  she  had  been 
thoroughly  repaired,  according  to  Mr.  Hopper's  estimate,  she 
would  not  have  been  more  valuable  than  she  was  before  she 
stranded,  even  after  making  the  customary  allowance  of  one-third 
new  for  old.  The  argument  deduced  from  the  price  she  fetched  is 
plausible,  but  not  convincing.  I  am  not  at  all  sure  that  she  did 
not  fetch  more  than  she  was  worth,  and  although  what  she  did 
fetch  is  conclusive  as  regards  one  element  in  the  calculation,  I  do 
not  regard  it  as  a  reliable  starting  point  from  which  to  draw  an 
inference  as  to  her  sound  value.  Upon  the  evidence  before  me 
I  hold  that  value  to  be  £4000.  The  value  of  the  ship  when 
damaged  has  next  to  be  ascertained.  But  tlie  object  of  this  inquiry 
must  not  be  lost  sight  of.  That  object  is  to  ascertain  the  loss 
sustained  by  the  plaintiffs,  and  they  have  fixed  this  element  in 
the  calculation  by  what  the  ship  actually  sold  for.  The  under- 
writers may  no  doubt  show,  if  they  can,  that  the  plaintiffs'  loss 
has  not  been  so  great  as  they  allege ;  but  the  assured  cannot  pos- 
sibly increase  his  actual  loss  by  saying  that  he  would  have  lost 
more  if  the  ship  had  not  sold  for  so  much  as  she  in  fact  realized. 
This,  I  apprehend,  is  what  the  present  Lord  Justice  Lush  meant 
when  he  said,  in  Lohre  v.  Aitchisony  2  Q.  B.  D.  510,  at  p.  507, 
"  If,  instead  of  repairing,  the  owner  chooses  to  sell  the  ship  in 
her  damaged  condition,  he  fixes  his  loss  at  the  difference  be- 
tween what  she  was  worth  at  the  commencement  of  the  risk  and 
what  she  sold  for. "  For  these  reasons  it  ought  to  be  held  that 
for  all  the  purposes  of  this  action  the  value  of   the  ship  when 

damaged  cannot  exceed  what  she  actually  sold  for.  But 
[*  203]  *  even  for  the  purposes  of  this  action  the  actual  price  she 

fetched  will  not  be  her  exact  value,  for  the  price  was,  no 
doubt,  enhanced  by  the  repairs  done  to  her  before  sale,  and  a 
proper  allowance  for  these  must  be  made.  I  merely  mention  this 
to  prevent  its  being  overlooked.  The  sound  value  of  the  ship 
being  taken  at  £4000,  and  her  damaged  value  being  what  she  sold 
for,  less  such  deduction  as  ought  to  be  made  in  respect  of  her 
repairs  before  sale,  the  proportion  of  loss  sustained  by  the  plain- 
tiffs by  reason  of  the  depreciation  in  value  of  the  ship  will  be 
ascertained.     To  this  will  have  to  be  added  whatever  other  sums 
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aie  properly  diargeable  against  the  underwriters ;  and  when  the 
final  proportion  of  loss  on  this  basis  has  been  arrived  at,  it  must 
be  applied  to  a  ship  of  the  declared  value  of  £3700,  and  the 
defendant's  proportion  of  the  loss  thus  calculated  will  be  what 
he  will  have  to  pay.  Having  now  explained  the  principle  upon 
which  the  amount  payable  by  the  defendants  is  to  be  ascertained, 
so  far  as  that  amount  depends  on  the  point  submitted  to  me,  I  give 
judgment  for  the  plaintiffs  for  such  sum  as  the  arbitrator  agreed 
upon  shall  award  to  be  payable  by  the  defendants,  regard  being 
paid  to  this  decision ;  and  I  reserve  the  costs  of  the  action  until 
he  shall  have  made  his  award. 

The  plaintiffs  appealed. 

Dec.  9,  1881.     Butt,  Q.  C,  and  Pollaid  for  the  plaintiffs. 

Cohen,  Q.  C. ,  and  Hollams  for  the  defendants.  ^ 

Cur.  adv,  vvlt. 

June  6,  1882.  Jessel,.M.  E.  — The  question  in  this  case  is 
upon  what  principle  ought  the  liability  of  underwriters  to  be 
determined,  when  the  ship  has  been  damaged  by  the  perils  of  the 
sea,  and  has  been  sold  during  the  continuance  of  the  risk  without 
being  repaired,  in  a  case  where  the  amount  required  to  restore  her 
to  the  same  condition  as  she  was  in  before  the  injury  would  have 
largely  exceeded  the  value  of  the  ship  when  repaired,  so  that  no 
reasonable  man  would  have  repaired  her.  In  this  instance 
the  value  of  *  the  ship  in  her  damaged  state  was  large,  [*  204] 
and  to  have  repaired  her  would,  according  to  the  sur- 
veyors' report,  have  caused  a  loss  of  41,000  rupees;  viz.,  25,000 
rupees,  the  estimated  amount  of  her  value  unrepaired,  and  the 
sum  of  16,000  rupees,  being  the  difference  between  45,000  ru- 
pees, her  estimated  value  when  repaired,  and  61,000  rupees, 
the  estimated  cost  of  the  repairs.  It  is  plain  that  there  being 
no  special  circumstances  in  this  case,  no  reasonable  uninsured 
owner  would  have  repaired  the  ship  so  as  to  restore  her  to  her 
former  condition. 

The  owners  took  this  view,  and  therefore  determined  to  sell  her, 
and  having  made  some  slight  repairs,  with  a  view  to  a  sale,  they 
sold  the  ship  for  much  more  than  the  estimated  value  in  her 
damaged   state,   viz.,   for    38,000   rupees  or    thereabouts.     The 

1  By  direction  of  the  Court,  the  caae  was  reargued  on  the  24th  of  AprU,  1882,  by 
one  couumI  on  either  tide. 
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underwriters  are  willing  to  pay  the  whole  of  the  loss  actually 
incurred  by  the  owners,  viz. ,  the  difference  between  the  value  of 
the  ship  at  the  port  of  departure  for  the  voyage,  viz. ,  £4000,  and 
the  amount  of  the  net  prooeeds  of  the  sale  after  deducting  there- 
from the  amount  actually  expended  for  repairs,  and  this,  as  I  read 
the  judgment,  is  what  they  are  to  pay.  If  there  is  any  doubt  as 
to  the  meaning  of  the  words  on  this  point,  I  am  willing  that  it 
should  be  removed  by  altering  the  wording  of  the  judgment  On 
the  other  hand,  the  owners  claim  two-thirds  of  the  estimated  cost 
of  the  repairs  required  to  put  the  ship  in  the  same  condition 
as  she  was  in  before  the  injury;  this  proportion  of  the  amount 
expended  for  repairs  being  the  sum  ordinarily  payable  by  under- 
writers on  the  occurrence  of  a  partial  loss  where  the  ship  is  an  old 
one,  as  this  was,  and  is  not  repaired.  The  precise  question  we 
have  to  determine  does  not  appear  to  have  been  decided,  nor  can  I 
find  any  case  in  which  it  has  been  even  discussed;  it  remains, 
therefore,  to  be  decided  upon  principle. 

The  contract  of  insurance  is,  as  I  understand,  a  contract  of 
indemnity  to  the  insured  against  the  loss  incurred  by  him  through 
the  ship  being  injured  by  the  perils  of  the  sea.  It  follows  from 
this  that  as  a  general  rule  in  no  case  can  the  insured  become 
richer  by  reason  of  these  perils,  or,  in  other  words,  that  the 
insured  ought  not  to  be  entitled  to  receive  from  the  insurer  a  laiger 
sum  for  a  single  partial  loss,  than  if  the  ship  was  wholly  lost 
Treating  this  as  in  effect  a  constructive  total  loss,  I  con- 
[*  205]  sider  *  the  amount  recoverable  to  be  an  amount  not  exceed- 
ing, and  therefore  in  a  case  like  this  equal  to,  what  would 
be  recovered  as  on  a  total  loss.  As  to  the  value,  I  think  the  value 
to  be  regarded  is  the  value  of  the  ship  at  the  port  of  departure,  but 
in  this  case  it  is  not  material,  because  I  think  the  value  at  Moul- 
main  before  the  injury  was  about  the  same.  The  estimated 
value  was  45,000  rupees  when  the  vessel  was  restored  to  its  class, 
which  at  the  exchange  of  1«.  9rf.  |ths  would  be  a  little  over  £4000, 
but  the  vessel  would,  after  repair,  have  been  in  all  probability 
rather  better  than  she  was  before  the  injury. 

This  being  so,  it  appears  to  me  that  the  decision  of  the  learned 
Judge  in  the  Court  below,  which  was  in  favour  of  the  underwriters, 
was  substantially  right,  but  I  do  not  wish  to  be  understood  as 
concurring  in  all  the  reasons  given  by  him  for  that  decision.  It 
seems  to  me  both  on  principle  and  authority  that  the  rights  of  a 
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shipowner,  who  actually  repairs  his  vessel  when  damaged  by  the 
perils  of  the  sea,  to  recover  the  amount  or  a  portion  of  the  amount 
expended  in  repairs  from  the  underwriters,  are  not  in  all  cases 
the  same  as  those  of  a  shipowner  who  declines  to  repair  because 
the  ship  is  not  worth  repairing,  and  who  therefore  sells  the  ship 
during  the  risk,  and  I  wish  to  confine  my  judgment  to  the  latter 
case,  which  is  the  case  before  us. 

I  am  therefore  of  opinion  that  the  decision  appealed  from  should 
be  affirmed. 

Brett,  I^.  J  —  The  facts  of  this  case  are  not  in  dispute ;  I  do 
not  think  it  is  necessary  to  repeat  them.  The  case  was,  at  my  re- 
quest, argued  a  second  time  before  us.  Neither  before  Lindley,  J., 
nor  before  us  was  it  argued  that  there  was  a  total  loss  of  this  ship. 
Both  parties  have  advisedly  confined  the  decision  of  this  case  to 
be  dependent  upon  the  assumption  that  there  was  only  a  partial 
or  average  loss  of  the  ship.  If  they  had  not  done  so,  I  am  not  at 
all  prepared  to  say  that  the  finding  of  Lindley,  J. ,  —  in  which 
lie  says,  "  I  find  as  a  fact  that  a  prudent  uninsured  owner  would 
liave  done  what  the  plaintiffs  did,  and  that  they  did  what  was 
lest  for  all  interested  in  selling  the  ship  in  her  damaged  state,  *  — 
x^ould  not,  if  the  assured  had  elected  so  to  treat  it,  have  justified 
the  sale  as  against  the  underwriters,  and  have  made  a  total 
loss  of  *  this  ship.  But  I  think  that  the  Court  cannot  [*  206] 
decide  this  case  upon  such  a  view  of  it  after  the  plaintiffs 
liave  elected  to  treat  the  loss  as  an  average  loss,  and  after  the 
eidvised  persistent  arguments  on  both  sides.  It  appears  to  me 
absolutely  necessary  throughout  the  consideration  of  this  case  to 
remember  that  it  is  to  be  decided  on  the  assumption  that  there  was 
only  an  average  loss  on  ship.  The  decision  of  this  case  upon  the 
facts  of  it  might  have  been  easy  and  of  little  importance,  if  it 
Iiad  been  treated  as  a  total  loss ;  but  the  doctrines  suggested  in 
argument,  and,  as  I  think,  countenanced  by  the  judgment  of 
X.INDLEY,  J. ,  upon  the  assumption  that  this  was  a  partial  loss, 
have  made  the  case  to  my  mind  one  of  the  highest  mercantile  and 
legal  importance. 

On  the  first  hearing  before  us  it  was  contended  on  behalf  of  the 
defendants,  first,  that  if  a  ship  damaged  by  sea  peril  is  repaired 
by  her  owner,  so  as  to  be  as  good  as  she  was  before,  but  a  jury  find 
that  it  was  unreasonable  so  to  repair  her,  the  liability  of  the 
underwriters  must  not  be  ascertained  by  a  comparison  with  the 
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cost  of  such  repairs,  but  by  ascertaining  the  difference  between 
what  the  ship  would  have  sold  for  damaged  and  unrepaired,  and 
what  she  would  sell  for  repaired,  and  by  comparing  that  difference 
with  the  value  of  the  ship  in  the  policy.  The  same  argument  was 
put  in  the  following  form :  secondly,  if  it  is  unreasonable  to  repair 
the  ship  so  as  to  make  her  as  good  as  she  was  before,  the  assured, 
though  he  may,  of  course,  in  fact  repair  her,  cannot  so  repair  her 
as  against  the  underwriters  so  as  to  chaige  them,  and  it  is  unrea- 
sonable so  to  repair  her  if  the  cost  of  such  repairs  exceed  the  value 
of  the  ship  when  repaired.  And  again,  in  this  form:  thirdly, 
where  it  would  be  so  extravagant  as  to  be  unreasonable  to  repair 
an  injured  ship  so  as  to  make  her  as  good  as  she  was  before,  the 
shipowner  ought  not  to  repair  her,  and  if  he  does,  you  must  in 
such  case  ascertain  the  depreciation  in  value  of  the  ship  caused  by 
the  accident  by  ascertaining  the  difference  between  what  the  ship 
would  sell  for,  damaged  and  undamaged,  at  the  same  place.  And 
it  was  urged  in  each  and  every  of  these  forms  that  it  was  a  ques- 
tion for  the  jury  whether  a  prudent  uninsured  owner  would  have 
undertaken  the  repairs.  It  seems  to  me  that  the  judgment  of 
LiNDLEY,  J.,  countenances,  if  it  does  not  adopt,  these  arguments. 

It  must  be  admitted  that  they  are  absolutely  new. 
[*  207]  *  In  a  case  where  the  repairs  were  actually  done,  they 

were  the  aiguments  brought  forward  and  overruled  in  the 
case  of  Lohre  v.  AUchison,  2  Q.  B.  D.  501,  3  Q.  B.  D.  558,  4 
App.  Caa  755,  in  all  the  Courts  and  in  the  House  of  Lords.  It 
need  hardly  be  observed  that  if  the  counsel  for  the  defendants 
could  have  maintained  any  of  these  propositions  as  true  in  the 
case  of  repairs  effected,  they  would  have  enforced  them  easily  in 
a  case  where  no  such  repairs  had  been  done.  It  was  further 
argued,  fourthly,  on  the  first  hearing  before  us,  that  whenever  the 
damaged  ship  is  sold  without  being  repaired,  the  loss  is  to  be 
ascertained  by  the  same  process  as  a  loss  on  damaged  marketable 
goods  is  ascertained.  This  formula  would  be  so  damaging  to 
underwriters  if  the  estimate  of  repairs  were  low,  that,  stated  in 
these  terms,  I  think  it  was  at  once  abandoned.  On  the  second 
hearing  before  us  none  of  these  arguments  were  again  brought 
forward. 

The  arguments  for  the  defendants  on  the  second  occasion  were 
that  the  object  of  marine  insurance  is  that  the  assured  is  to  be  put 
in  the  same  position  with  regard  to  the  subject  insured  as  if  he 
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had  not  embarked  on  the  adventure,  and  if  a  ship  has  been  injured 
and  not  repaired,  and  a  comparison  with  the  estimated  cost  of 
repairs  would  produce  a  sum  greater  than  the  sum  which  would 
be  due  on  a  constructive  total  loss,  the  object  is  not  attained  except 
by  paying  the  same  sum  as  would  be  payable  on  a  constructive 
total  loss.  It  was  pointed  out  that  if  this  principle  were  correct 
as  a  principle  it  would  be  equally  applicable  to  a  case  in  which 
the  repairs  had  been  done,  and  that  it  would  in  such  case  break 
the  rule  that  there  is  no  salvage  on  an  average  loss;  to  which 
it  was  answered  that  there  is  a  custom  where  repairs  have  been 
done,  but  that  there  is  no  custom  where  repairs  have  not  been 
done. 

It  was  further  argued  that  repairs  must  be  bond  fid$  done,  and 
that  they  cannot  be  done  hoTid,  fde  if  the  cost  of  them,  when  done, 
would  exceed  the  value  of  the  ship  when  repaired,  and  therefore 
that  no  such  possible  or  contemplated  repairs  could  be  considered 
in  estimating  an  average  loss  on  ship.  But  it  was  pointed  out 
and  admitted  that  such  repairs  might  be  hand  fide  incurred  in  order 
to  earn  a  valuable  amount  of  freight 

•The  main  argument  in  the  end  was  that  the  law  which  [*  208] 
affirms  that  a  contract  of  insurance  is  a  contract  of  indem- 
nity, obliges  us  to  say  that  the  assured  cannot  recover  for  a  partial 
or  average  loss  more  than  for  a  total  loss,  and  that  if  the  com- 
parison with  the  estimated  cost  of  repairs  produces  a  sum  equal  to 
100  per  cent  of  the  sum  insured,  and  the  ship  be  allowed  to  be 
sold  without  the  amount  of  the  proceeds  of  sale  being  brought  into 
the  account,  the  assured  will  in  such  case^  by  recovering  a  full 
100  per  cent,  without  deduction  of  salvage,  recover  more  than  he 
would  recover  for  a  constructive  total  loss.  This  is  the  argument 
on  behalf  of  the  defendants  which  has  given  me  so  much  trouble. 
As  to  all  the  others,  I  confess  that  I  feel  no  doubt  that  they  are 
all  untenable.  The  following  propositions  are  all,  I  think,  recog- 
nised as  true  in  insurance  law.  The  assured  is  not  under  any 
circumstances  bound  to  sell  his  ship.  The  assured  may  under 
any  circumstances  sell  his  ship.  He  is  entitled  under  any  cir- 
cumstances to  repair  his  ship.  He  is  not  bound  under  any  cir- 
cumstances to  repair  his  ship.  In  none  of  these  respects  does 
any  question  arise  as  to  whether  a  prudent  owner,  uninsured, 
would  act  in  the  like  manner.  All  this  is  so,  because  there  is 
nothing  in  the  contract  of  insurance  which  takes  away  from  the 
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assured  the  absolute  power  and  right  to  do  with  his  own  property 
what  he  will.  The  assured,  therefore,  can  always,  whatever  be 
the  amount  of  damage  done  to  his  ship,  repair  her.  If  he  does 
repair  and  keep  the  ship,  there  cannot  be  a  total  loss ;  the  loss 
then  must  be  a  partial  or  average  loss,  leaving  open  the  question 
of  how  such  loss  is  to  be  adjusted.  But  in  the  case  of  a  partial  or 
average  loss  there  is  no  salvage.  Therefore,  in  such  case,  if  the 
cost  of  repairs  actually  done  in  a  reasonable  way  at  a  reasonable 
cost,  so  as  to  make  the  ship  equal  to  what  she  was  before  the 
accident,  equals  or  exceeds  100  per  cent  of  the  sum  insured,  the 
assured,  in  respect  of  such  average  loss  on  ship,  recovers  100  per 
cent  of  the  sum  insured  without  any  deduction.  That  was  the 
decision  in  Lohre  v.  Aitchison,  2  Q.  B.  D.  501,  3  Q.  B.  D.  558, 
4  App.  Cas.  755.  The  assured  need  not  repair.  If  he  does  not, 
but  leaves  her  unrepaired  until  the  end  of  the  risk,  no  subsequent 
total  loss  intervening,  then  he  is  to  be  compensated  as  if  he  had 

repaired,  only  that  the  cost  of  the  repairs  he  might  have 
[*  209]  *  made  must  be  determined  by  estimate  instead  of  by  actual 

expenditure.  This  proposition  is  undoubtedly  supported 
in  terms  by  high  authorities.  "  If  the  damage  done  to  the  ship 
has  not  been  repaired,  the  only  mode  of  ascertaining  its  amount 
is  by  the  estimate  of  surveyors.  Where,  however,  the  damage  has 
been  repaired,  the  established  mode  of  estimating  its  amount  is, 
in  case  of  wooden  ships,  to  deduct  one-third  from  the  whole 
expense,  both  of  labour  and  materials,  which  the  repairs  have  cost, 
and  to  assess  the  damage  at  the  remaining  two-thirds.  *  Amould 
on  Insurance,  part  3,  c.  5,  Eth  ed.  p.  901.  He  thus  points  out 
the  mode  of  arriving  at  the  amount  of  damage  in  either  case, 
namely,  where  the  ship  has  and  has  not  been  repaired.  Then  he 
applies  one  common  mode  of  adjusting  the  loss.  **  The  rule  for 
adjusting  a  particular  average  loss  on  the  ship  is  very  simple,  viz. , 
that  in  open  policies  the  underwriter  pays  the  same  aliquot  part 
of  the  sum  he  has  agreed  to  insure  as  the  damage  or  the  expense  of 
repairing  it,  is  of  the  ship's  value  at  the  commencement  of  the 
risk ;  in  valued  policies  he  pays  the  same  proportion  of  the  valua- 
tion in  the  policy. "  Amould  on  Insurance,  part  3,  c.  5,  5th  ed. 
p.  901.  **  The  partial  loss  in  this  case  *  (says  Lord  Campbell  in 
Knight  v.  Faith,  15  Q.  B.  649,  at  p.  670),  in  which  case  the  ship 
had  not  been  repaired,  "  must  be  calculated  on  the  same  principles 
as  if  she  had  actually  been  repaired  and  proceeded  on  her  voyage. 
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or  had  foundered  at  sea  without  having  been  repaired  soon  after 
the  policy  expired. '  He  admits  the  difificulty  of  proof  in  such 
cases  of  the  amount  of  the  damage,  but  says  that  it  can  be  over- 
come. WiLLES,  J.,  in  Lidgett  v.  Secretan,  L.  E.  6  C.  P.  616, 
seems  to  me  to  say,  elaborately,  the  same  thing.  In  none  of  the 
authorities,  such  as  Stevens,  Benecke,  Park,  Marshall,  Phillips, 
or  Parsons,  is  any  different  rule  suggested  for  fixing  the  amount 
of  damage  and  adjusting  the  loss  in  the  cases  of  the  ship  having 
been  repaired  or  left  unrepaired. 

If  this  proposition,  as  to  there  being  no  different  rule  of  ascer- 
taining the  amount  of  damage  in  the  cases  of  actual  repairs  done 
and  an  estimate  of  repairs  not  done,  is  true,  it  seems  to  me  to 
follow,  that  if  the  assured  does  not  repair,  and  does  not  sell,  and 
the  accepted  estimate  for  repairs  equals  or  exceeds  100  per  cent  of 
the  sum  insured,  the  principle  adopted  and  approved  in 
Zohre  *  v.  Aitchison,  2  Q.  B.  D.  501,  3  Q.  B.  D.  550,  [« 210] 
4  App.  Cas.  755,  is  equally  applicable  to  such  a  case,  as 
to  the  case  in  which  repairs  have  actually  been  done.  The  only 
difference  between  the  two  cases  is  the  mode  of  proving  the  amount 
of  the  damage.  But  mode  of  proof  does  not  alter  liability.  In 
such  a  case,  then,  the  assured  would  recover  100  per  cent  of  the 
sum  insured,  and  the  value  of  the  unrepaired  ship  would  not  be 
taken  into  the  account.  It  seems  to  me  to  follow  that  if  the 
assured  keep  the  ship  unrepaired  until  the  expiration  of  the  time 
fixed  in  the  policy,  or,  at  all  events,  until  the  day  of  trial,  he  may 
sell  the  ship  the  day  after,  and  the  proceeds  of  such  sale  cannot  be 
brought  into  the  account  The  question  in  this  case  is  whether, 
if  the  sale  takes  place  on  the  day  before  the  one  or  the  other  event, 
the  proceeds  of  the  sale  are  to  be  taken  into  account  All  the 
other  propositions  advanced  in  argument  are  answered  by  the  pre- 
ceding considerations.  And  as  to  this,  the  first  observation  which 
strikes  me  is,  that  if  the  assured  after  the  accident,  without 
repairing  the  ship,  sell  her  and  the  policy  with  her,  the  assignee 
of  the  policy  and  ship  repairs  the  ship  and  recovers  on  the  policy 
for  repairs  actually  done,  though  they  amount  to  100  per  cent 
No  inquiry  would  take  place  as  to  the  amount  realized  by  the 
original  owner,  whether  he,  by  comparison  with  the  cost  of  the 
repairs,  had  gained  or  lost  by  selling ;  the  second  observation  is, 
that  a  distinction  between  a  day  before  and  a  day  after  is  too 
minute  to  have  been  treated  as  a  distinction  by  business  men; 
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and  the  third,  which  seems  to  me,  following  the  others,  to  be  of 
immense  force,  is  that  none  of  the  great  masters  who  have  dealt 
with  the  subject  of  the  adjustment  of  an  average  loss  on  ship 
have  in  any  way  glanced  at  a  different  mode  of  adjusting  such  a 
loss  if  the  ship  should  be  sold  before  the  adjustment  or  after  it. 
Not  one  of  them  has  ever  alluded  to  such  a  rule  as  has  been  acted 
upon  by  Lindley,  J. ,  in  this  case.  It  is  said  that  the  circum- 
stances of  this  case  were  never  present  to  their  minds.  But  it 
is  inconceivable  to  me  that  Stevens,  Benecke,  Park,  Marshall, 
Amould,  Phillips,  Parsons,  writing  exhaustive  treatises  on  mari- 
time insurance,  should  all  have  overlooked  the  possibility  of 
such  a  case  arising.  The  more  natural,  the  more  just  conclu- 
sion seems  to  me  to  be  that  they  knew  but  of  one  rule  of 
[*  211]  *  adjusting  a  partial  or  average  loss  on  ship.  It  is  said, 
further,  that  the  case  has  never  been  present  to  the  minds 
of  the  great  Judges  who  have  enunciated  the  rule  of  adjusting  an 
average  loss  on  ship.  Is  that  possible?  The  circumstance  has 
actually  been  before  them  in  every  case  in  which  the  shipowner  or 
master  has  considered  that  the  damage  done  to  the  ship  amounted 
to  a  constructive  total  loss,  and  has  thereupon  sold  her  unrepaired, 
but  the  owner  has  failed  at  the  trial  to  prove  that  there  was  a 
constructive  total  loss.  In  every  such  case  the  owner  has  recovered 
as  for  a  partial  loss,  and  no  different  mode  of  calculating  the  loss 
from  the  ordinary  mode  has  been  suggested.  The  point  was  surely 
distinctly  before  Lord  Campbell  in  Knight  v.  Faith,  15  Q.  B. 
649,  where  the  ship  had  been  sold.  And  he  thus,  in  such  a  case, 
lays  down  the  rule  (at  p.  669) :  "  However,  if  there  has  not  been 
a  total  loss  of  the  ship,  actual  or  constructive,  with  notice  of 
abandonment,  it  lies  upon  the  assured  to  show  the  extent  of  the 
injury  which  the  ship  sustained  from  the  accident,  together  with 
the  sum  which  would  be  required  for  repairing  it;  and  from  this 
there  would  be  the  usual  deduction  of  one-third  new  for  old. "  It 
is  not  possible  to  my  mind  that  so  great  a  Judge  should  not  have 
added  this  caution,  if  the  supposed  rule  existed :  "  provided  that 
the  proceeds  of  the  sale  of  the  ship  must  be  deducted  as  she  has 
been,  in  fact,  sold  by  the  master. "  But  I  will  endeavour  further 
to  consider  this  matter.  It  seems  to  me  that  it  can  be  solved  by 
considering  what  it  is  against  which  the  underwriter  insure&  It 
is  true  that  the  contract  of  insurance  is  a  contract  of  indemnity, 
and  that  the  assured  must  not  be  paid  more  than  is  sufficient  to 
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indemnify  him  against  the  loss  which  the  underwriter  by  the 
contract  of  insurance  has  agreed  to  indemnify.  But  the  ques- 
tion is,  What  is  the  loss  against  which  the  contract  indemnifies  ? 
Whatever  the  assured  may  gain  or  lose  by  the  accident,  by  reason 
of  matter  outside  the  contract  of  indemnity,  is  not  matter  to  be 
considered  between  the  assured  and  the  underwriter  in  settling  the 
loss  which  is  within  the  contract  As  for  instance,  if  the  matter 
insured  is  marketable  goods ;  suppose  them  bought  for  £100  and 
insured  for  £100,  and  suppose  the  market  to  which  they  were  to 
be  carried  is  so  gone  down  that  if  the  goods  arrived  there 
they  *  would  sell  for  £50 ;  if  the  goods  are  totally  lost  in  [*  212] 
the  voyage,  the  uuderwriter  must  pay  £100 ;  the  assured, 
by  reason  of  the  accident,  is  £50  the  better  than  he  wotlld  have 
been  if  the  accident  had  not  happened.  The  fall  of  the  market 
being  a  matter  outside  the  contract  of  insurance  is  not  a  matter 
to  be  considered  in  adjusting  the  loss,  and  therefore  the  assured 
recovers  the  £100.  So  if  such  goods  upon  such  markets  were  in 
the  voyage  damaged  to  the  extent  of  75  per  cent,  the  assured  would 
be  entitled  to  receive  £75,  and  so  would  be  the  better  by  £25  than 
if  the  accident  had  not  happened*  The  question  then  is.  What  is 
the  loss  against  which  the  underwriter  agrees  to  indemnify  ?  It 
is  the  loss  which  the  assured  intends  to  cover,  and  which  the 
underwriter  knows  that  the  assured  intends  to  cover.  In  the 
case  of  an  insurance  on  marketable  goods  it  is  known  to  both  that 
the  object  of  the  assured  in  conveying  such  goods  from  one  place 
to  another  is  that  they  may  be  sold  at  a  profit  In  order  that 
such  a  result  may  ensue,  they  should  arrive,  and  arrive  undamaged. 
If  they  do  not  arrive  at  all,  the  assured  is  put  in  the  same  position 
as  he  was  at  the  beginning  of  the  adventure  if  he  is  paid  the 
price  at  which  he  originally  bought  the  goods.  If  the  goods  are 
damaged,  he  is  put  into  that  position  by  being  paid  a  percentage 
of  such  price.  The  identity  of  the  goods  is  immaterial  to  him. 
Ooods  for  purchase  and  sale  are  exactly  represented  by  money. 
But  a  ship  is  not  in  commerce  treated  by  its  owner  as  a  subject  of 
purchase  and  sale  in  either  one  market  or  another.  It  is  used 
in  commerce,  as  Arnould  notices,  by  its  owner  as  a  machine  for 
carrying  cargo  backwards  and  forwards  for  prices  determined  by 
successive  contracts  of  affreightment  If  the  ship  be  totally  lost, 
the  only  mode  of  indemnifying  the  shipowner,  so  as  to  place  him 
in  the  position  he  was  at  the  commencement  of  the  risk,  is  to  pay 
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him  the  then  value  of  the  ship.  But  if  the  ship  is  damaged,  the 
immediate  business  inconvenience  and  loss  to  the  owner  is  not 
that  a  sale  of  the  ship  is  thereby  prevented  or  injured,  but  that  he 
is  prevented,  by  reason  of  the  damage,  from  using  the  ship  as  a 
carrying  machine  to  earn  freight  That  inconvenience  is  not  to 
be  cured  by  buying  another  ship,  or  by  selling  the  damaged  ship. 
A  ship  damaged  in  some  distant  port,  in  which  she  can  be  re« 
paired,  cannot  be  replaced  by  the  purchase  of  another  ship 
[*  213]  at  *  homa  The  business  inconvenience  to  the  shipowner, 
i.e.  the  loss  in  his  business,  can  only  be  met  by  repairing 
the  ship  so  as  to  make  her  as  good  a  carrying  machine  as  she  was 
before.  That  is  the  object  he  desires  to  attain  by  the  insurance. 
The  loss*  he  desires  to  cover,  and  which  the  underwriter  knows  he 
desires  to  cover,  is  therefore  the  cost  of  repairs,  not  the  diminution 
in  value  of  the  ship  to  sell.  The  cost  of  repairs  is  therefore  the 
matter  to  be  indemnified.  The  loss  in  value  to  sell  is  not  the  loss 
against  which  the  shipowner  insured.  The  injury  to  or  loss  by  a 
sale  is  no  more  within  the  purview  of  the  contract  of  insurance 
on  ship  than  is  the  loss  of  market  in  the  case  of  an  insurance  on 
goods. 

Loss  or  gain  by  a  sale  of  the  ship  is  therefore  not  a  matter  to 
be  considered  between  the  assured  and  the  underwriter  in  adjust- 
ing either  a  total  or  a  partial  loss  on  ship.  This  seems  to  me  the 
reasoning  by  which  all  writers  on  insurance,  and  all  Judges  who 
have  dealt  with  insurance,  have  laid  down  the  one  and  sole  rule 
which  they  have  laid  down  for  the  adjustment  of  a  partial  or  aver- 
age loss  on  ship.  And  as  was  said  in  Lohre  v.  Aitchison,  2  Q.  B. 
D.  501,  3  Q.  B.  D.  558,  4  App.  Cas.  755,  if  this  has  been 
accepted  as  a  sole  and  only  rule  by  merchants  and  underwriters 
for  many  years,  it  is  now  a  rule  which  is  part  of  the  contract  of 
insurance  on  ship.  According  to  that  rule,  no  evidence  that  the 
ship  had  been  sold,  or  of  what  were  the  proceeds  of  the  sale  of 
the  ship,  is  properly  admissible  in  evidence  in  an  action  brought 
simply  to  recover  a  partial  or  average  loss  on  ship. 

As  to  the  case  of  Stewart  v.  Steele,  5  Scott  N.  R  927,  it  seems 
to  me,  I  confess,  to  be  the  most  unsatisfactory  case,  as  reported, 
with  which  I  have  ever  had  to  deal.  Every  observation  made  by 
the  Judges  during  the  argument  seems  to  show  that  their  minds 
were  bent  to  the  consideration  of  a  case  in  which,  after  a  partial 
damage,  the  ship  is  totally  lost     In  such  case  it  is  settled  that 
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partial  damage  actually  repaired  is  to  be  paid  for,  but  that  repairs 
not  done  are  not  to  be  taken  into  account  DifiEerent  reasons  are 
given  in  the  final  judgments  why  the  cost  which  would  have  been 
incurred  if  the  wales  had  been  replaced  was  not  to  be  allowed. 
In  simple  truth,  I  do  not  gather  the  reason  why  such  cost 
was  disallowed.  •  No  writer  has  ever  deduced  any  rule  [*  214] 
from  that  case.  The  case  was  cited  before  Lindley,  J., 
and  before  us  from  5  Scott's  N.  K. ,  for  the  purpose  of  relying  on 
a  supposed  dictum  of  Maule,  J. ,  that  '^  as  to  the  supposed  duty 
of  the  underwriters  to  pay  for  the  repairs,  that  is  a  mere  fallacy, 
and  the  frequent  statement  of  the  proposition  will  not  make  it 
more  fallacious,  the  law  casts  no  such  duty  upon  them. '  The 
propositions  iso  stated  startled  me  exceedingly.  Underwriters  have 
for  years  paid  for  repairs.  I  felt  certain  it  was  not  correct  And 
it  is  not  true  that  Maule,  J. ,  stated  such  a  proposition.  What 
he  did  state  is  shown  in  the  report  in  the  Law  Journal  (11  L.  J. 
(N.  S.)  C.  P.  155).  He,  in  answer  to  an  argument  to  the  contrary, 
stated  that  the  underwriters  had  no  duty  to  do  the  repairs  to  the 
ship.  That  proposition  has  no  effect  on  the  solution  of  the  present 
case,  though  it  is  most  undoubtedly  true.  I  would  add  that  none 
of  the  terms  on  the  face  of  the  policy  can  help  us  to  a  solution  of 
the  present  question,  because,  as  is  stated  by  Amould,  a  policy  on 
insurance  in  its  present  form  is  mainly  construed  according  to 
long  settled  and  admitted  usage  of  merchants  and  underwriters. 
The  defect  in  the  judgment  under  review  seems  to  me,  with  defer- 
ence, to  be  that  it  has  misapplied  the  doctrine  that  a  contract  of 
insurance  is  only  a  contract  of  indemnity.  It  is  true  that  it  must 
not  more  than  indemnify  against  the  loss  which  it  covers ;  but  it 
is  also  true  that  it  has  nothing  to  do  with  gains  or  losses  which 
are  outside  the  contract  by  which  it  undertakes  to  indemnify 
against  the  losses  which  it  does  cover.  One  is  naturally  startled 
at  the  facts  of  the  present  case ;  but  they  are  wholly  abnormal, 
and  it  is,  in  my  opinion,  most  dangerous  to  mercantile  business  to 
tamper  with  a  settled  rule  of  adjustment  of  liability  and  claim  in 
order  to  meet  a  case  which  will  in  all  probability  never  happen 
again.  I  therefore  am  of  opinion  that  this  appeal  and  the  plain* 
tififs'  claim  ought  to  be  allowed. 

CoTTOK,  L.  J.  [after  stating  the  case  and  commenting  on  the 
authorities,  concluded  as  follows] :  — 

The  authorities  therefore,   in  my   opinion,  do  not  sup-  [218] 


I 
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port  the  contention  of  the  plaintiffs  that  the  estimated  cost  of 
repairs,  less  one-third  new  for  old,  is  necessarily  the  meausre  of 
the  sum  to  be  recovered  by  the  insured,  and  the  reasoning  and 
expressions  used  by  the  Judges  in  the  cases  tend  strongly  to  show 
that  the  estimated  cost  of  repairs  which  have  not  been  executed 
is  a  method,  but  not,  under  all  circumstances,  the  only  method, 
of  estimating  the  deterioration  of  the  vessel.  To  hold  that  in  the 
present  case  the  insured  is  entitled  to  recover  two-thirds  of  the 
estimated  cost  of  repairs  would  be  contrary  to  what  is  one  of 
the  principles  applicable  to  all  insurance  cases  that  the  policy  is 
a  contract  of  indemnity,  or,  to  adopt  the  words  of  Willes,  J. ,  in 
Lidgett  v.  Secretan,  L.  R  6  C.  P. ,  at  p.  626,  the  insured  is  not 
entitled  to  recover  more  than  he  lost  by  the  injury  sustained  by 
the  vessel  through  the  perils  covered  by  the  policy. 

In  this  state  of  the  authorities  I  am  of  opinion  that  the  esti- 
mated cost  of  repairs,  less  the  usual  allowance  of  one -third  new 
for  old,  is  not,  under  all  circumstances,  the  sum  which  the  insured 
is  to  recover.  Where,  as  in  the  present  case,  there  is  not  a  con- 
structive total  loss,  he  is  not,  as  against  the  insurers,  entitled  to 
sell  so  as  to  bind  them  by  the  loss  resulting  therefrom ;  but  when 
he  elects  to  take  this  course,  as  in  the  present  case,  he,  as  against 
himself,  fixes  his  loss,  that  is,  he  cannot,  as  against  the  under- 
writers, say  that  the  depreciation  of  the  vessel  exceeds  that  which 
is  ascertained  by  the  result  of  the  sale.  Probably  the 
[*  219]  most  accurate  *  way  of  stating  the  measure  of  what,  under 
such  circumstances,  he  is  to  recover,  is  that  it  will  be 
the  estimated  cost  of  repairs  less  the  usual  deduction,  not  exceed- 
ing the  depreciation  in  value  of  the  vessel  as  ascertained  by  the 
sale. 

It  was  urged  that  the  Judge  in  the  Court  below  had  no  sufficient 
evidence  of  what  was  the  value  of  the  vessel  at  Moulmein  in  its 
undamaged  state.  But  this  objection  cannot,  I  think,  be  sus- 
tained, and,  as  he  found  that  this  value  was  the  same  as  that  of 
the  vessel  at  the  commencement  of  the  risk,  the  question  as 
to  the  proper  mode  of  estimating,  from  the  sale,  the  depreciation 
of  the  vessel  does  not,  I  think,  arise.  It  must  be  observed  that 
in  the  present  case  some  repairs  had  been  done  to  the  vessel 
before  it  was  sold,  and  these  have  been  allowed  to  the  plaintiffs  ; 
for,  notwithstanding  criticisms  on  the  wording  of  the  judgment,  I 
think  that  it  directs  the  cos   of  these  repairs  to  be  subtracted  from 
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the  proceeds  of  the  sale  before  these  proceeds  are  deducted  from 
the  value  of  the  ship  when  uninjured,  so  as  to  fix  the  amount  of 
deterioration. 

In  my  opinion  the  judgment  appealed  from  is  right,  and  the 
appeal  must  be  dismissed.  Judgment  affirmed. 

ENGLISH  NOTEa 

The  judgment  of  the  House  of  Lords  in  the  former  of  the  above  prin- 
cipal cases,  so  far  as  relates  to  the  effect  of  the  suing  and  labouring 
clause,  has  been  adverted  to  at  length  iu  another  note,  p.  2^y  supra. 

The  principle  of  the  judgments  in  the  Court  of  Appeal  in  the  case  of 
Pitman  v.  Universal  Marine  Insurance  Oo.  is  summed  up  by  Lord 
Herschell  in  Marine  Insurance  Co,  v.  China  Transpacific  Steam- 
ship  Co.  (H.  L.  1886),  11  App.  Cas.  673,  56  L.  J.  Q.  B.  100,  108,  55 
L.  T.  491,  35  W.  R.  169,  as  follows  :  "  Where  there  is  a  partial  loss 
in  consequence  of  injury  to  a  vessel  by  perils  insured  against,  and  the 
ship  is  actually  repaired  by  the  shipowner,  he  is  entitled  as  a  general 
rule  to  recover  the  sum  properly  expended  in  executing  the  necessary 
repairs  less  the  usual  allowances." 

AMERICAN  NOTES. 

The  rule  of  one-third  deduction  for  new  for  old  is  recognized  in  Humphreys 
V*  Union  Ins.  Co.,  8  Mason  (U.  S.  Giro.  Ct.),  429;  Potter  v.  Ocean  Ins.  Co., 
3  Sumner  (U.  8.  Circ.  Ct.),  27;  Robinson  v.  Com.  Ins.  Co.,  ibid.  220;  Dun- 
ham V.  Com.  Ins.  Co.,  11  Johnson  (N.  Y.),  315;  6  Am.  Dec.  374  (although 
the  vessel  was  new) ;  Homer  v.  Dorr,  10  Massachusetts,  26 ;  Eager  v.  Atlas 
Ins.  Co.,  14  Pickering  (Mass.),  141 ;  25  Am.  Dec.  363  (value  of  old  materials 
used  must  be  first  deducted). 

Ailchison  v.  Lohre  is  cited  and  followed  in  Buzhy  v.  Phcenix  Ins.  Co.,  31 
Federal  Reporter,  422,  on  the  point  of  salvage  (ante,  p.  270). 

In  cases  of  constructive  total  loss,  authorizing  abandonment,  there  is  con- 
flict in  the  decisions  as  to  whether  the  deduction  of  one-third  new  for  old  is  to 
be  made  in  estimating  cost  of  repair.  That  such  deduction  is  to  be  made  is 
held  in  Massachusetts :  Deblois  v.  Ocean  Ins.  Co.,  16  Pickering,  314;  American 
Ins.  Co.y.  Ogden,  20  Wendell  (N.Y.),  287;  Globe  Ins.  Co.  v.  Sherlock,  25 
Ohio  State,  50.  That  such  deduction  should  not  be  made :  Bradlie  v.  Mary- 
land Ins.  Co.,  12  Peters  (U.  S.  Supr.  Ct.),  378;  PhUlips  v.  St.  Louis  Perpetual 
Ins.  Co.j  11  Louisiana  Annual,  459. 
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No.  91.  — PALMER  v.  BLACKBURN, 
(c.  p.  1822.) 

RULE. 

The  loss  upon  an  open  policy  on  freight  is  by  a  general 
usage  adjusted  upon  the  gross  freight,  although  the  owner 
has  by  the  event  been  saved  various  charges  which  he  would 
have  incurred  if  the  freight  had  been  earned. 

Palmer  v.  Blackburn. 

1  Bing.  61-64  (25  R.  R  599). 

Insurance,  —  Freight  —  Mercantile  Usage. 

[61]  The  general  principle  of  insurance,  that  the  insured  shall,  in  case  of 
a  loss,  recover  no  more  than  an  indemnity,  may  be  controlled  by  a  mer- 
cantile usage  clearly  established  to  the  contrary ;  and  usage  that  the  loss  in  an 
open  policy  on  freight  shall  be  adjusted  on  the  gross,  and  not  on  the  net  amount 
of  the  freight,  is  a  legal  usage.  —  Dallas,  Ch.  J.,  dubitante. 

Assumpsit  on  an  open  policy  of  insurance  on  freight     At  the 

trial  before  Dallas,  Ch.  J.,  London  sittings  after  Trinity  Term 

last,  it  appeared  that  the  ship  Juliana,  bound  from  the  East  Indies 

to  London,  was  totally  lost  just  before  the  termination  of  her 

voyage.     The  frei^t^  jujrftble  to  the  plaintiffs  in  the  event  of 

the  safe  arriva^cif'  thejibjtr^v^d  have  been  £3068 ;  but  out  of 

jUkiis  the  plaintlH^^pd'Ust^^ye  paid  £699  9^.  for  seamen's 

^'^*j^jf  wages,  pilotage,  light  du^,  tonnage  duty,  and  *dock  dues; 

|f\    -1^,    {torn  wliicb  payment  they  were  altogether  exempted  by  the 

lo33  of  tbe  ^'^d,    ^  • 

Tlil  rlefen'dii*||'.contended  that  the  plaintiffs  were  entitled  to 

but  pii>7  ^.nmnufiU^^lt  net  freight,  after  deducting  the  charges 
le  plftiiiti^s'nvu*it'  t 
in  saMtKhj^fiiif'-he  ] 
#  iirnportton  of  thfl^^ino^ut  of  the  net  freight 
^>  ^Tlie  plaintiffs  pemf?tyed  in  demanding  the  amount  of  the  gross 


.  feeover  fr^i  ^e'insur^^  not  the  amount  of  the  gross  freight, 
t  pii>7  ^.nmnufiU^^it  net  freight,  after  deducting  the  charges 
i^h  the  plftinti^s'nvu*it' Necessarily  have  incurred  had  the  ship 
W^d  in  saMtKhj^fiiif'-he  paid  into  Court  sufl&cient  to  cover  his 


^i^h  the  plftinti^s'nvu*it' Necessarily  have  incurred  had  the  ship 


^__  frtjAjt,  and  called  merchants  of  thirty  and  forty  years'  experience 
.^ilffl^j<Ks,  who  concurred  in  stating  that  though  open  policies  on 
frei^t  w^re  extrt^mely  rare,  the  uniform  custom  in  settling  losses 
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upon  them  had  been  to  pay  the  assured  on  the  amount  of  the  gross 
freight 

To  the  admission  of  this  evidence  the  defendant  objected,  on 
the  ground  that  it  proposed  to  establish  the  existence  of  a  custom 
contrary  to  law,  a  policy  of  insurance  being  a  contract,  the  object 
of  which  was  to  secure  to  the  assured  a  bare  indemnity ;  whereas 
a  usage  such  as  the  present  would  secure  to  him  a  profit  on,  ajad 
operate  as  inducement  to,  the  loss  of  ship. 

The  learned  Judge  having  admitted  the  evidence,   subject  to 
future  discussion  on  the  point,   the   defendant  called  witnesses 
nearly  equal  in  number  and  experience,  who  stated  that  they  were 
not  aware  of  the  existence  of  the  usage  stated  by  the  plaintiffs' 
witnesses. 
The  jury  having  found  for  the  plaintiffs  the  whole  demand, 
Bosanquet,  Serjt. ,  now  moved  for  a  rule  to  show  cause  why  the 
verdict  for  the  plaintiffs  should  not  be  set  aside,  and  a  nonsuit,  or 
a  verdict  for  the  defendant,  be  entered  instead,  on  the  ground  that 
the  evidence  admitted  for  the  plaintiffs  ought  to  have  been 
excluded,  and  that,  at  *  all  events,   the  usage  established  [*  63] 
thereby  was  contrary  to  law,  and  to  the  very  nature  of  an 
insurance.     Instead  of  an  indemnity,  the  owner  would,  if  the 
usage  were  sustained,  derive  a  very  great  advantage  from  the  loss 
of  his  ship ;  in  the  present  instance,  in  the  proportion  of  near  700 
to  3068,  in  many  instances  considerably  more :  indeed,  it  would 
be  his  interest  that  the  ship  should  be  lost  as  soon  as  possible 
after  quitting  her  port  of  departiw^f  as  he.  would  then  secure  his 
freight,  and  be  saved  the  whole  Expense  of  paying  and  provision- 
ing the  crew  for  the  voyage,  and  of.  defraying  the  heavy,  port 
charges  to'  which  he  would  otherwise  be   liable.     Then,  *ih  .^  ^  ^ 
adjustments  of  general  average,  to  which  ship,  cargtf^  and  fi^ight 
contributed,  the  charge  on  freight  was  always  calculated  <»«the  If 
net,  and  not  on  the  gross  freight  (I^k  on  Insur.  2^9,  7th^ed.  ;.   ; 
Marshall  on  Insur.  467),  and  if  the  ownei^v^  calledTn  to'j^y  in 
that  proportion,  why  should  he  be  paid  ini^J^tet  ?  ^-        -    / ; 

Dallas,  Ch.  J.  : —  *«-.^^  e    '^"*>' 

The  evidence  in  support  of  the  usage  was  as  islShmg  las  possible  ;N. .  i^ 
the  evidence  on  the  part  of  the  defendant  only  of  a  negative  chrfr-  •* . 
acter;  and  I  put  it  to  the  jury  to  consider  whether  the  usage  was 
so  notorious  as  to  imply  a  knowledge  of  it  in  the  parties  to  th(^^* 
action,  and  so  to  form  a  part  of  their  contract.     But  the  defendailt's. 
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counsel  contends  that,  admitting  the  existence  of  the  usage,  it  is 
contrary  to  law,  —  contrary  to  the  very  principle  of  a  policy  of  in- 
surance, as  being  no  more  than  a  contract  for  indemnity,  —  opening 
a  wide  gate  to  fraud,  and  thence  that  in  law  it  cannot  be  sup- 
ported. Without  giving  any  opinion  on  the  subject,  I  think  the 
point  of  considerable  importance,   and  worthy   of  further  con- 

sideration« 
[64]      Park,  J.:  — 

I  think  a  rule  ought  not  to  be  granted  in  this  case.  The 
chief  objection  made  on  the  part  of  the  defendant  is,  that  the 
evidence  ought  not  to  have  been  admitted.  I  think  it  was  properly 
admitted  on  both  sides,  and,  if  it  was  admissible,  there  can  be  no 
ground  for  a  new  trial ;  the  jury  would  have  drawn  a  very  wrong 
conclusion  if  they  had  found  there  was  no  such  usage.  They  have 
found  that  open  policies  on  freight  have  always  been  settled  in 
this  manner,  and  my  experience  entirely  coincides  with  that 
finding. 

BURROUGH,  J.  :  — 

In  questions  on  policies  of  insurance,  the  course  has  always  been 
to  ascertain  the  custom  of  merchants;  there  is  a  strong  instance 
of  this  in  1  Burr.  Rep.,  Pelly  v.  Boyal  Exchange^  1  Burr.  341 
(p.  30,  ante),  where,  it  being  found  to  be  a  universal  and  well- 
known  usage  for  China  ships  to  unrig  and  place  their  tackle  in  a 
warehouse  on  Bank  Saul,  in  Canton  Biver,  the  insurers  on  a  ship 
were  held  liable  for  a  loss  happening  to  her  tackle  by  fire  on  this 
Bank  Saul.  Now,  the  usage  in  the  present  instance  is  as  well 
known  to  all  the  brokers  as  that  was  relating  to  Bank  Saul,  and 
in  these  cases  the  usage  of  trade  has  always  been  the  ground  of 
decision.  Rvle  refused, 

AMERICAN  NOTES. 

Parsons  cites  this  case  (1  Marine  Insurance,  p.  253),  saying,  "  The  weight 
of  authority,  as  well  as  the  general  custom,  is  the  same  here." 

In  McGregor  Y,  Ins,  Co.  of  Penn,,  1  Washington  (U.  S.  Circ.  Ct.),  39,  it  was 
held  that  the  alleged  custom  in  Philadelphia  to  strike  off  one-third  of  the  gross 
freight  for  charges,  and  to  pay  only  two-thirds  to  the  assured  in  a  policy  on 
freight,  where  a  total  loss  has  occurred,  is  unreasonable,  different  from  the 
general  law  of  the  subject,  in  direct  contradiction  of  the  policy,  and  illegal. 
So  in  Stevens  v.  Columbian  Ins,  Co,,  3  Caines  (N.  Y.),  43;  2  Am.  Dec.  247, 
it  was  said :  *'  Although  indemnity  is  the  legal  object  of  insurance,  it  is  not 
always  the  criterion  by  which  to  ascertain  the  amount  of  the  loss.     No 
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general  rule  giving  a  specific  portion  of  the  freight  could  with  justice  be 
adopted.  It  would  operate  unequally  by  reason  of  the  great  diversity  in  the 
distance  and  expense  of  voyages ;  and  to  adopt  the  net  amount  of  freight  as  a 
rule  would  lead  to  much  litigation  and  uncertainty  respecting  the  deductions 
to  be  made.  But  to  take  the  gross  amount  of  freight  as  the  rule  of  damages 
would  be  equal,  simple,  and  easily  ascertained." 


No.  92.  — BRUCE  v.  JONES. 
(EX.  1863.) 

RULE. 

Ip  the  assured  suing  on  a  valued  policy  has  already 
recovered  upon  other  policies  on  the  same  subject-matter, 
he  can  recover  only  the  excess  (if  any)  of  the  value  in  the 
policy  thus  sued  on  over  the  amount  already  recovered. 

Bruoe  v.  Jones. 

1  HurL  &  Colt.  769-778  (s.  o.  32  L.  J.  Ex.  132 ;  9  Jar.  (N.  S.)  628 ;  7  L.  T.  748 ; 

11  W.  R.  371). 

Insurance.  —  Valued  Policies. — Limit  to  Total  Amount  to  he  recovered. 

Where  several  valued  policies  of  insurance  are  effected  upon  the  same  [769] 
vessel  valued  differently,  and  upon  a  total  loss,  the  assured  receives  under 
some  of  the  policies  part  of  the  sums  insured,  in  an  action  upon  another  policy 
he  is  only  entitled  to  recover  the  difference  between  the  amount  received  and 
the  agreed  value  in  that  policy. 

Therefore,  where  a  shipowner  effected  upon  the  same  ship  four  policies  of 
insurance,  in  which  respectively  the  agreed  value  of  the  ship  was  stated  to  be 
£3000,  £3000,  £5000,  and  £3200,  and  upon  a  total  loss  received  under  the 
three  former  policies  sums  amounting  to  £8126  13«.  6(2.,  and  then  sued  upon  the 
latter  policy :  —  Hdd,  that,  as  between  the  assured  and  the  underwriter  of  that 
policy,  the  value  of  the  ship  must  be  taken  to  be  £3200,  and  the  assured  was 
only  entiUed  to  recover  the  difference  between  that  sum  and  £3126  13«.  6(2. 

Declaration  on  a  policy  of  insurance  for  £2400  on  the  ship  Hero, 
on  a  voyage  from  Cardiff  to  Manilla,  and  in  which  the  ship  was 
valued  at  £3200,  and  underwritten  by  the  defendant  for  £125. 
The  declaration  alleged  a  total  loss. 

Plea  {inter  alia):  that  the  plaintiff  made  other  policies  of 
insurance  on  the  same  ship  on  the  same  voyage,  viz.,  a  policy 
dated  the  30th  of  July,  1860,  in  which  the  said  ship  was  valued 
at  £3000,  which  said  policy  was  underwritten  for  sums  amount- 
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ing  altogether  to  £725;  a  policy,  dated  the  8th  May,  1861,  in 
which  the  same  ship  was  valued  at  £3000,  and  the  policy  under- 
written for  £500 ;  a  policy,  dated  the  20th  June,  1861,  in  which 
the  same  ship  was  valued  at  £5000,  and  underwritten  for  the  sum 
of  £3450.     Averments :  that  the  said  ship  mentioned  and  insured 

in  each  of  the  said  policies  was  the  same  ship,  and  the 
[*  770]  risk  intended  to  be  •  covered  the  same  risk ;  that  the  said 

ship  was  lost  after  the  making  of  the  said  policies,  and 
that  divers  of  the  said  several  insurers  upon  the  said  ship,  whose 
names  were  subscribed  to  the  said  policies  other  than  the  policy 
in  the  declaration  mentioned,  paid  to  the  plaintiff,  and  the  plain- 
tiff accepted  and  received  of  and  from  the  said  underwriters,  sums 
amounting  altogether  to  the  sum  of  £3200,  and  the  plaintiff'  then 
and  thereby  became  satisfied  and  indemnified  for  the  said  loss  of 
the  said  ship  as  agreed  upon  in  the  said  policy  in  the  declaration 
mentioned.     Issue  thereon. 

At  the  trial,  before  Willes,  J.,  at  the  last  Liverpool  Summer 
Assizes,  it  appeared  that  the  policy  in  question,  which  was  dated 
the  6th  August,  1860,  was  effected  at  Liverpool  for  £2400  on  the 
plaintiff's  ship  Hero,  valued  at  £3200,  and  was  underwritten  by 
the  defendant  for  £125.  The  loss  of  the  ship  having  been  proved, 
the  defendant  gave  in  evidence  three  other  policies  effected  by  the 
plaintiff  on  the  same  ship  for  the  same  voyage,  viz. ,  a  policy  effected 
at  Bristol,  dated  the  30th  July,  1860,  for  £725,  in  which  the  ship 
was  valued  at  £3000 ;  another  effected  at  Aberdeen,  dated  the  8th 
May,  1861,  for  £500,  in  which  the  ship  was  valued  at  £3000 ;  and 
another  effected  in  London,  dated  the  20th  June,  1861,  for  £3450, 
in  which  the  ship  was  valued  at  £5000.  There  was  conflicting 
evidence  as  to  the  real  value  of  the  ship.  The  plaintiff  had 
received  from  the  underwriters  of  the  Bristol  policy  £492  6s.  6d., 
from  the  underwriters  of  the  Aberdeen  policy  £684  7«. ,  and  from 
the  underwriters  of  the  London  policy  £1950,  amounting  in  the 
whole  to  £3126  13s.  6d. 

The  learned  Judge,  in  leaving  the  question  of  damage  to  the 
jury,  told  them  that  insurance  was  a  contract  of  indemnity,  and 
that,  for  the  purpose  of  the  present  action  and  as  between  the 
plaintiff  and  defendant,  the  value  agreed  upon  and  stated  in  the 

policy  must  be  taken   as  the  real   value   of  the  ship, 
[*  771]  *  viz.  £3200 ;  and  that,  as  the  plaintiff  was  entitled  to 

recover  in  respect  of  a  total  loss,  he  was  entitled  to  be 
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indemnified  to  that  amount ;  but  that  the  sums  which  the  plaintiff 
had  received  on  the  three  other  policies,  amounting  to  £3126  13s. 
6d.,  must  be  deducted  from  the  agreed  value;  so  that  there  would 
only  be  due  on  the  policy  on  which  this  action  was  brought  £73 
&8,  6d.,  of  which  the  defendant's  proportion  as  one  of  the  under- 
writers was  £3  16s. ,  which  was  all  that  the  plaintiff  was  entitled 
to  recover  against  him ;  that  the  faet  that  the  ship  had  been  valued 
at  a  larger  sum  in  another  policy  ought  not  to  be  taken  into  con- 
eideration.     The  jury  found  a  verdict  for  the  plaintiff  for  £3  165. 

Brett,  in  last  Michaelmas  Term,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection  as  to  the  measure  of  damages; 
against  which 

Edward  James  (with  whom  was  Milward)  showed  cause  (Jan. 
23).  —  The  direction  of  the  learned  Judge  was  correct  The  plain- 
tiff is  only  entitled  to  recover  from  the  defendant  the  balance  of 
the  amount  insured,  after  giving  credit  for  the  sums  already 
received  by  the  plaintiff  under  the  other  policiea  Insurance  is 
a  contract  of  indemnity :  if  there  be  an  open  policy,  the  assured 
is  entitled  to  recover  the  value  of  the  ship ;  but  where  there  is  a 
valued  policy,  the  sum  stated  in  it  is  the  agreed  value  as  between 
the  parties,  and  the  assured  cannot  recover  more.  In  Bousfield  v. 
Barnes,  4  Camp.  228  (16  R  R  780),  the  plaintiff  had  effected 
two  policies:  one  for  £600,  valued  at  £6000;  and  the  other  for 
£6000,  valued  at  £8000.  The  ship  having  been  wrecked,  the 
underwriters  paid  him  the  £6000,  and  he  then  sued  upon  the 
other  policy.  Evidence  was  adduced  that  the  ship  was  worth 
more  than  £8000,  and  on  that  ground  it  was  held  that  he  was 
entitled  to  recover.  Lord  Ellenborough  there  said :  *"  I 
will  take  care  that  the  *  assured  do  not  recover  upon  the  [•  772] 
whole  more  than  the  real  value  of  the  subject-matter  in- 
sured. But  I  think  it  is  not  enough  for  the  underwriters  on  a 
particular  policy  to  show  that  the  assured  has  received  from  another 
quarter  the  amount  of  the  valuation  in  that  policy,  unless  this 
amounts  in  point  of  fact  to  a  complete  indemnity. "  Where  a 
person  effects  two  policies  of  insurance  in  each  of  which  the  same 
value  is  declared,  he  is  bound  by  that  sum.  Irving  v.  Richardson, 
1  Moo.  &  R  158 ;  Morgan  v.  Price,  4  Ex.  615.  [Wilde,  B. 
Insurance  is  a  contract  of  indemnity  as  respects  the  true  value ; 
and  therefore,  to  the  extent  to  which  the  assured  has  been  dam- 
nified, he  is  entitled  to  recover.     But  where  the  policy  is  valued 
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the  assured  is  estopped  from  saying  that  he  has  sustained  damage 
to  a  greater  extent  than  the  agreed  value.]  In  Park  on  Insurance, 
vol.  ii.  p.  600,  8th  ed,  it  is  said:  "  Where  a  man  has  made  a 
double  insurance,  he  may  recover  his  loss  against  which  of  the 
underwriters  he  pleases,  but  he  can  recover  for  no  more  than  the 
amount  of  his  loss."  In  Zetois  v.  Sucker,  2  Burr.  1167,  1171 
(p.  215,  ante),  Lord  Mansfield,  Ch.  J.,  said:  "  The  only  effect  of 
the  valuation  is  fixing  the  amount  of  the  prime  cost ;  just  as  if  the 
parties  admitted  it  at  trial :  but  in  every  aigument,  and  for  every 
other  purpose,  it  must  be  taken  that  the  value  was  fixed  in  such  a 
manner  as  that  the  insured  meant  only  to  have  an  indemnity. " 

Brett  and  Quain,  in  support  of  the  rule.  —  It  is  not  contended 
that  an  underwriter  is  liable  to  pay  more  than  the  agreed  value  of 
the  ship  as  between  him  and  the  assured,  but  he  is  not  entitled 
to  any  deduction  in  respect  of  sums  received  by  the  assured  on 
other  policies.  The  sum  stated  in  each  policy  is  not  the 
[*  773]  actual  but  the  agreed  value  of  the  *  ship.  It  is  well  known 
that  the  value  of  a  ship  varies  according  to  the  demand 
for  shipping.  It  depends  on  the  state  of  trade,  not  on  the  cost 
of  the  ship.  A  ship  may  be  undervalued  at  one  time  and  over- 
valued at  another,  and  therefore,  to  avoid  all  dispute,  the  parties 
agree  to  a  value  by  which  they  shall  be  bound.  Here  the  plain- 
tiflf,  having  sustained  a  total  loss,  is  primd  fade  entitled  to  re- 
cover the  agreed  value.  The  defendant  admits  the  loss,  but  gives 
in  evidence  policies  between  the  plaintiflf  and  other  underwriters 
for  the  purpose  of  showing  that  he  has  been  paid.  But  those 
documents  being  in  evidence  must  be  taken  for  all  purposes.  For 
instance,  the  London  policy  being  given  in  evidence  for  the  pur- 
pose of  showing  a  payment  under  it  of  £1950,  it  must  be  taken 
that  at  the  time  that  policy  was  effected  the  ship  was  of  the  value 
stated  in  it,  viz.  £5000,  and  therefore  only  two-fifths  of  its  value 
has  been  paid  under  that  policy.  Again,  under  the  Bristol  policy 
£492  has  been  paid,  which  is  only  one-sixth  of  the  agreed  value ; 
and  under  the  Aberdeen  policy  £684  has  been  paid,  which  is  only 
seven  thirty-seconds  of  the  agreed  value.  This  mode  of  calcula- 
tion shows  a  much  larger  sum  due  to  the  plaintiff  on  the  present 
policy  than  was  found  by  the  jury.  In  Arnoiild  on  Insurance, 
vol.  i.  p.  346,  2nd  ed.,  it  is  said  that  the  rule  established  by 
Lord  Mansfield  is  as  follows :  "  In  case  of  over-insurance,  the 
different  sets  of  policies  are  considered  as  making  but  one  insur- 
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ance,  and  are  good  to  the  extent  of  the  value  of  the  effects  put  in 
risk ;  the  assured  can  recover  on  the  different  policies  no  more  than 
their  value,  but  he  may  sue  the  underwriters  on  either  of  the 
policies,  and  recover  from  those  he  so  sues  to  the  full  extent  of 
his  loss,  supposing  it  to  be  covered  by  the  policy  on  which  he 
elects  to  sue,  leaving  the  underwriters  on  that  policy  to  recover 
a  rateable  sum,  by  way  of  contribution,  from  the  under- 
writers on  the  •  other  policy. '  Reference  is  there  made  [•  774] 
to  Newhy  v.  Reed,  1  W.  Black.  416  (p.  498,  post),  which 
was  a  case  of  open  policies,  and  the  question  is  whether  the  same 
rule  applies  to  valued  policies  in  each  of  which  a  different  value 
is  stated.  If  the  rule  contended  for  by  the  defendant  is  to  pre- 
vail, this  strange  consequence  will  follow,  that  supposing  the 
plaintiff  sued  on  all  the  policies  except  the  Londpn  one,  and 
recovered  their  full  amount,  he  would  receive  upon  those  policies 
£3625 ;  and  he  might  then  sue  upon  the  London  policy  and  recover 
£1375,  being  the  difference  between  £3625  and  £5000,  the  agreed 
value  in  the  London  policy.  So  that  the  amount  which  the  plain- 
tiff would  be  entitled  to  recover  would  depend  upon  which  policy 
he  first  put  in  suit  The  more  rational  rule  is  to  take  the  average 
value  of  the  four  policies,  by  adding  together  the  several  agreed 
values  in  each  and  dividing  it  by  four,  which  in  this  case  would 
give  £3600  as  the  value  of  the  ship. 

Pollock,  C.  B.  —  We  are  all  of  opinion  that  the  rule  ought  to 
be  discharged.  I  think  my  Brother  Willes  was  quite  right  in 
his  direction,  and  that  it  is  fortified  by  authority  and  reason. 
The  action  is  brought  on  a  policy  of  insurance  for  £2400,  effected 
on  a  ship  valued  at  £3200.  It  appears  that  the  ship  was  insured 
by  other  policies,  and  that  the  assured  has  received  on  them 
£3126  13a.  6d  ;  and  the  question  is  whether  he  is  entitled  to 
recover  more  than  the  difference  between  that  and  £3200,  viz. 
£73  6a.  &d.  The  plaintiff  seeks  to  recover  more,  on  the  ground 
that  the  sums  which  he  has  received  on  the  other  policies  ought 
not  to  be  taken  into  consideration.  The  learned  Judge  who  tried 
the  cause  did  not  adopt  that  view,  and  I  think  properly.  He 
considered  that,  as  between  the  plaintiff  and  defendant, 
the  value  of  the  vessel  must  be  taken  as  £3200,  *  and  it  [*  755] 
appears  to  me  that  is  the  correct  view.  It  may  happen 
that  when  a  vessel  is  insured  for  a  long  time  or  a  long  voyage,  her 
value  may  not  be  the  same  at  the  beginning  as  at  the  end  of  the 
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voyage.  More  freight  being  .carried  might  increase  her  value,  or 
she  might  have  met  with  an  accident  and  have  been  so  thoroughly 
repaired  that  her  value  might  be  considerably  increased  But,  in 
general,  the  value  must  be  taken  to  be  that  which  is  stated  in  the 
policy.  If  that  is  binding  upon  the  underwriter,  so  that  he  can- 
not  give  evidence  of  the  real  value  of  the  vessel,  and  so  prevent 
the  assured  from  recovering  the  amount  stated  in  the  policy,  the 
assured  is  equally  bound  by  the  agreed  value,  and  if  he  has 
received  that  amount  he  has  no  further  claim  upon  any  other 
underwriter.  If  he  has  received  less  he  can  only  recover  on  other 
policies  the  difference.  Upon  these  grounds  I  think  that  the  rule 
ought  to  be  discharged. 

Martin,  B.  — I  am  of  the  same  opinion.  I  admit  that  a  judg- 
ment given  in  a  matter  of  this  kind  is  not  altogether  satisfactory, 
which  arises  from  the  circumstance  that  Courts  of  law  view  policies 
of  insurance  in  one  light,  whilst  the  assured  views  them  in  a 
totally  different  light  Courts  of  law  are  obliged  to  discuss  these 
questions  on  the  principle  that  the  sum  to  be  recovered  is  an 
indemnity  for  the  value  of  the  ship,  but  persons  who  insure  enter- 
tain an  entirely  different  notion,  so  that  we  have  to  decide  on 
principles  at  variance  with  those  of  the  parties  when  they  enter 
into  these  contracts.  It  is  therefore  scarcely  possible  that  the 
decision  of  a  Court  of  law  can  be  satisfactory  to  them.  If  the 
practice  between  the  shipowner  and  the  underwriter  were  founded 
on  the  principle  alluded  to  by  Lord  Mansfield  in  his  judgment 

in  Lewi%  v.  Mucker,  2  Burr.  1167,  1171  (p.  215,  ante), 
[*  776]  viz. ,  **  that  *  the  value  is  fixed  in  such  a  manner  that  the 

insured  means  only  to  have  an  indemnity,"  the  matter 
would  be  plain.  But  that  is  not  the  mode  in  which  shipowners 
and  underwriters  do  business.  I  remember  a  case  respecting  a 
ship  the  owner  of  which,  who  was  a  witness,  proved  that  he  had 
effected  a  policy  and  valued  the  ship  upon  a  principle  which  had 
no  reference  whatever  to  its  real  value.  He  had  opened  a  debtor 
and  creditor  account  between  himself  and  the  ship,  and  insured 
the  ship  for  the  balance  owing  to  him.  A  lawyer  would  say  that 
a  shipowner  had  no  right  to  insure  on  that  principle,  and  that  he 
ought  to  value  the  ship  on  the  principle  stated  by  Lord  Mansfield, 
to  which  I  have  referred. 

It  seems  to  me,  in  this  case,  that  the  view  taken  by  my  Brother 
WiLLES  was  in  accordance  with  authority.     He  considered  that, 
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by  the  agreement  between  the  assured  and  the  underwriters  the 
value  of  the  ship  was  to  be  taken  at  £3200,  and  that  the  plaintiff 
was  entitled  to  recover  that  sum  in  respect  of  the  loss  of  the  ship. 
He  then  inquired  what  sum  of  money  the  assured  had  received, 
leaving  out  of  consideration  how  he  got  it,  and,  finding  that  he 
had  received  £3126  13«.  6A,  he  treated  it  as  if  there  had  been  a 
salvage  of  the  ship,  and  the  assured  had  received  that  amount  after 
the  ship  was  sold.  He  then  placed  that  amount  to  the  credit  of 
the  underwriter  as  against  the  £3200 ;  and  he  entirely  dismissed 
from  his  consideration  what  was  stated  as  the  value  of  the  ship  in 
other  policies  between  the  plaintiff  and  individuals  to  whom  the 
defendant  was  a  stranger.  According  to  the  best  judgment  I  can 
form  on  the  matter,  that  is  the  more  correct  mode  of  estimat- 
ing the  damage.  It  is  in  accordance  with  the  view  taken  by 
Courts  of  law,  that  insurance  is  a  contract  of  indemnity  against 
the  loss  actually  sustained.  I  am  not  insensible  to  the 
•observation  that  the  amount  which  the  assured  is  entitled  [•  777] 
to  recover  may  depend  upon  which  policy  he  first  puts  in 
suit ;  but,  in  point  of  fact,  each  policy  is  a  separate  contract,  and 
the  assured  must  deal  with  each  underwriter  according  to  his 
particular  contract 

Channell,  B.  —  I  am  of  the  same  opinion.  The  damages  were 
assessed  under  the  direction  of  the  learned  Judge ;  and  an  applica- 
tion is  made  for  a  new  trial  on  the  ground  that  he  misdirected  the 
jury  in  stating  his  view  as  to  the  measure  of  damage.  The  broad 
question  is  whether  the  plaintiff  is  entitled  as  against  the  defend- 
ant to  damages  to  a  greater  amount  than  he  has  recovered.  If  so, 
there  would  be  ground  for  granting  a  new  trial;  but,  being  of 
opinion  that  the  damages  were  rightly  assessed,  it  is  unneces- 
sary to  consider  whether  any  other  mode  of  assessment  should  be 
resorted  to.  The  plaintiff  has  recovered  from  the  defendant,  not 
his  proportion  of  the  £3200,  the  agreed  value  in  the  policy,  but 
his  proportion  of  the  difference  between  that  sum  and  the  amount 
which  the  plaintiff  received  on  the  three  other  policies.  I  think 
that  is  all  the  plaintiff  is  entitled  to ;  and  that,  when  the  defend- 
ant is  sued  for  his  proportion  upon  a  policy  in  which  the  ship  is 
valued  at  £3200,  that  must  be  taken  as  the  value  of  the  ship  for 
the  purpose  of  his  liability ;  and  the  question  is  how  far  that  is 
lessened  by  the  sums  received  on  other  policies.  I  agree  that  some 
inconvenience  may  result  from  the  rule  now  laid  down ;  and  it  is 
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not  satisfactory  to  find  that,  if  the  order  of  suing  on  the  policies 
had  been  inverted,  a  different  amount  would  have  been  recovered. 
But  I  think  that  is,  in  a  great  degree,  attributable  to  the  character 
of  these  insurances,  as  explained  by  my  Brother  Martin-  and 

that,  at  all  events,  as  the  plaintiff  has  effected  an  insur- 
[*  778]  ance  *  in  which  his  ship  is  valued  at  £3200,  we  must  abide 

by  the  rule  of  law  that,  for  the  purpose  of  estimating  the 
liability  of  the  defendant,  that  amount  must  be  taken  as  fixed  by 
the  policy.  Ryju  discharged. 

ENGLISH  NOTES. 
The  cases  relating  to  the  above  rule  have  been  already  fully  com- 
mented on  in  the  notes  to  Nos.  68-70j,^  p.  227  et  8eq.,  ante. 

AMERICAN  NOTES. 

Parsons  says  on  this  subject  (1  Marine  Insurance,  p.  266) :  **  The  American 
cases  proceed  on  the  American  rule  as  to  successive  insurances,"  —  i.  «.,  "the 
first  insurer  pays  his  whole  insurance,  and  the  second  policy  is  held  to  attach 
to  only  so  much  of  the  property  or  interest  insured  as  is  left  uninsured  by  the 
first  policy,  and  so  on  through  all  of  them,"  — "  but  it  cannot  be  said  that 
they  leave  it  certain  how  far  the  valuation  of  a  prior  policy  affects  a  later  policy. 
In  one  case,  a  prior  bottomry  bond  (which,  being  substantially  a  prior  insur- 
ance for  the  amount  of  the  bond,  must  be  deducted  from  the  insurable  interest 
to  determine  how  much  was  covered  by  a  subsequent  policy),  the  Court  directed 
that  it  be  deducted  from  the  actual  value,  and  not  from  the  agreed  value,  thus 
opening  the  valuation  to  proof.  Watson  v.  Ina,  Co,  of  North  America^  3  Wash. 
C.  C.  1.  This,  however,  has  not  been  uniformly  held,  under  their  own  valua- 
tion, to  pay  for  the  difference  between  that  agreed  value  and  the  sum  paid 
tmder  the  prior  policy,  namely,  two  thousand  dollars ;  although  the  prior 
insurers  had  paid  the  whole  of  what  in  that  policy  was  agreed  to  be  her  value. 
Murray  v.  Ins.  Co,  of  North  America,  2  Wash.  C.  C.  186.  A  similar  conflict 
attends  the  question  which  arises  when  the  prior  policy  is  an  open  one,  and 
the  second  policy  a  valued  one.  This  question  is,  whether  the  valuation  in 
the  second  policy  applies  to  all  the  goods  or  only  to  so  much  of  them  as  were 
left  uninsured  by  the  first  policy,  —  the  interest  in  that  first  policy  being  meas- 
ured, as  is  usual  in  policies,  by  the  invoice  price.  It  is  easy  to  see  that  if  the 
valuation  in  the  second  policy  applies  to  all  the  goods,  a  case  might  easily 
occur  in  which,  after  the  whole  interest  was  exhausted  and  completely  covered 
by  an  open  policy,  a  new  insurable  interest  was  created  by  the  valuation  for 
the  second  policy.  If,  for  example,  fifty  thousand  dollars  were  insured  on 
cotton  in  an  open  policy,  and  the  same  sum  insured  on  the  same  cotton  valued 
at  thirty  cents  a  pound*  and  a  total  loss  occurred,  if  the  insured  sue  the  first 
insurers,  proving  that  the  cotton  cost  him  fifteen  cents  a  pound,  and  that  at 
that  rate  what  he  had  on  board  was  worth  fifty  thousand  dollars,  he  would 
recover  this  whole  sum  from  the  first  insurers.    If  then,  turning  to  the  second 
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insurers,  he  proved  that  the  cotton  on  board,  when  valued  at  thirty  cents  a 
pound,  or  twice  its  cost,  was  worth  twice  the  former  sum,  or  one  hundred 
thousand  dollars,  and  of  this  he  had  been  paid  only  half  by  the  first  insurers, 
he  could  therefore  claim  of  the  second  insurers  the  other  half.  Pleasants  v. 
Maryland  Ins.  Co,,  8  Cranch,  55 ;  Mintum  v.  Columbian  Ins.  Co,,  10  Johns.  75 ; 
Kane  v.  Commercial  Ins,  Co,,  8  Johns.  229.  This  view  has  been  held  in  this 
country,  but  so  also  has  the  opposite  view,  namely,  that  if  the  first  policy  is 
settled,  as  open  policies  are,  by  proof  of  actual  value,  and  it  is  found  that  the 
insurance  by  that  policy  leaves  a  certain  proportion  of  the  goods  uncovered, 
then  the  whole  valuation  attaches  to  this  part  of  the  goods.  McKim  v.  PhcRnix 
Ins.  Co.,  2  Wash.  C.  C.  89;  Feise  v.  AguUar,  3  Taunt.  506;  Dumas  v.  Jones, 
4  Mass.  647;  Mayo  v.  Maine  F.  §•  M.  Ins,  Co,,  12  Mass.  259. 

"  We  do  not  know  that  there  is  any  practice  under  this  question  sufficiently 
established  to  have  the  force  of  mercantile  usage.  So  far  as  we  have  been 
able  to  learn  how  such  cases  are  adjusted,  we  should  say  that  the  prevalent 
view  was  that  the  insured,  in  making  his  second  policy,  intended  to  cover  by 
his  valuation  an  interest  in  the  whole  property  which  should  be  measured  by  a 
valuation  of  the  whole,  and  where  the  valuation  is  applied  to  a  thing  not 
separable  into  portions,  as  a  ship,  we  can  see  no  sufficient  reason  for  confining 
this  valuation  in  the  second  policy  merely  to  the  surplus  of  proved  value  left 
uncovered  by  the  prior  policy." 

The  statement  of  the  Rule  is  adopted  in  14  Am.  &  £ng.  Enc.  of  Law,  p.  3d9, 
as  to  recovery  upon  a  valued  policy  where  there  b  prior  insurance ;  citing  Chiig 
V.  Murgatroyd,  4  Teates  (Penn.),  161 ;  the  principal  case ;  and  Kenny  v.  Ctark- 
son,  1  Johnson  (N.  Y.),  385. 

But  in  Kenny  v.  Union  M.  Ins.  Co.,  1  Russell  &  Greldert  (Nova  Scotia),  s 
case  of  insurance  on  a  vessel  valued  at  S16,000,  no  recovery  was  allowed,  be- 
cause that  sum  had  already  been  received  from  prior  insurance,  and  no  inquiry 
into  the  true  value  was  permitted. 


No.  93.  — NEWBY  v.  REED. 
(1762.) 

RULE. 

In  case  of  a  double  insurance  the  insured  may  recover 
the  whole  against  any  of  the  insurers,  and  leave  him  to 
recover  a  rateable  satisfaction  from  the  others. 
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Vewby  V.  Eeed. 

1  Wm.  Bl.  416. 

Double  Insurance,  — Ri^ht  of  Action  of  Insured,  —  Suhrogatum  of  Insurers, 

[416]  It  was  ruled  by  Lord  Mansfield,  Ch.  J.,  and  agreed  to 
be  the  course  of  practice,  that  upon  a  double  insurance, 
though  the  insured  is  not  entitled  to  two  satisfactions,  yet  upon 
the  first  action  he  may  recover  the  whole  sum  insured,  and  may 
leave  the  defendant  therein  to  recover  a  rateable  satisfaction  from 
the  other  insurers. 

ENGLISH  NOTES. 

A  note  of  the  two  following  cases  is  subjoined  to  the  original  report :  — 
Where  the  plaintiff  had  insured  at  Liverpool  on  a  voyage  from  New- 
foundland to  Barbadoes  and  the  Leeward  Islands,  with  an  exception  of 
American  captures,  and  afterwards  insured  at  London  on  the  same  ship 
from  Newfoundland  to  Dominica,  and  from  thence  to  the  port  of  dis- 
charge in  the  West  Indies,  without  that  exception,  he  had  a  verdict 
against  a  London  underwriter  for  his  full  demand,  with  liberty  to  the 
defendant  to  bring  an  action  against  the  Liverpool  underwriters  if  be 
thought  fit.  Rogers  v.  Davis,  Park's  Ins.  423  (ed.  1817).  Accordingly 
this  defendant  brought  an  action  for  money  had  and  received,  in  order 
to  recover  a  contribution  for  the  loss,  which  he  had  been  obliged  to  pay, 
and  got  a  verdict.  Lord  Mansfield:  *'The  question  seems  to  be 
whether  the  insured  has  not  two  securities  for  the  loss  that  has  happened. 
If  80,  can  there  be  a  doubt  that  he  may  bring  his  action  against  either? 
It  is  like  the  case  of  two  securities,  where,  if  all  the  money  be  recov- 
ered against  one  of  them,  he  may  recover  a  proportion  from  the  other. 
Then  this  would  bring  it  to  the  question,  whether  the  second  insurance 
is  void  as  a  re-assurance.  But  a  re-assurance  is  a  contract  made  by  the 
insurer  to  secure  himself,  and  this  is  only  a  double  insurance.  Davis  v. 
Glldarty  id.  424.  See  Godiny.  London  Assurance  Co,,  1  Wm.  Bl.  103. 
Wharfingers  who  by  the  custom  of  the  particular  trade  were  liable  as 
insurers  of  grain  stored  with  them  effected  an  insurance  with  the  North 
British  and  Mercantile  Insurance  Company,  containing  a  condition  that 
if  there  was  another  insurance  of  the  same  property  the  company  should 
only  be  liable  pro  raid,  Certai  n  merchants,  customers  of  the  wharfin  gers, 
liad  effected  an  insurance  with  the  London,  Liverpool,  and  Globe  Com- 
pany, on  grain  of  theirs  in  the  premises  of  the  wharfingers.  The  grain 
having  been  destroyed  by  fire,  the  question  how  the  liabilities  were  to 
be  worked  out  as  between  the  two  insurance  companies  came  to  be  de- 
cided in  the  action,  NoHh  British  and  Mercantile  Insurance  Co.  v. 
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London,  Liverpool,  and  Globe  Insurance  Co.  (C.  A.  1877),  5  Ch.  D. 
569,  46  L.  J.  Ch.  537,  36  L.  T.  629.  The  Court  of  Appeal,  affirming 
the  decision  of  the  Master  of  the  Bolls,  held  that  as  between  the 
two  companies  the  latter  company  were  not  liable  to  contribute.  For, 
as  between  the  merchants  and  the  wharfingers,  the  wharfingers  were 
primarily  liable,  and  if  the  merchants  had  recovered  from  the  London, 
Liverpool,  and  Globe  Insurance  Company,  that  company  would  have 
been  entitled  to  the  benefit  of  the  merchants'  indemnity  against  the 
wharfingers,  for  which  the  North  British  and  Mercantile  Insurance 
Company  were  liable.  And  the  condition  as  to  double  insurance  could 
only  apply  to  an  insurance  of  the  same  interest. 

In  Darrell  v.  Tibhetts  (C.  A.  1880),  6  Q.  B.  D.  560,  50  L.  J.  Q.  B. 
33,  42  L.  T.  797,  29  W.  B,  m,  A.  had  demised  premises  to  B.  by  a  lease 
containing  a  covenant  by  B.  to  repair  in  case  of  injury  by  gas.  There, 
was  also  a  covenant  by  A.  to  insure  against  fire,  and  a  stipulation  that 
in  case  the  premises  were  destroyed  by  fire  the  sum  recovered  from  the 
insurance  company  should  be  applied  in  repairing  them.  A.  insured 
accordingly  against  fire, , —  explosion  by  gas  being  one  of  the  risks  in- 
sured against.  Under  the  policy  the  insurers  had  the  option,  instead  of 
paying  the  compensation,  to  reinstate  the  premises.  The  premises  were 
injured  by  an  explosion  by  gas,  and  the  insurance  company,  without  an 
action  being  brought  against  them,  paid  the  claim  for  damage.  Subse- 
quently A.  brought  an  action  against  B.  on  the  covenant,  and  B.  rein- 
stated the  premises.  The  insurance  company  then  brought  an  action 
against  A.  for  repayment  of  the  money  which  they  had  paid.  The  Court 
held  that  t])ey  were  entitled  to  recover.  It  was  held  to  be  established 
on  the  authority  of  the  North  British  and  Mercantile  Insurance  Co,  v. 
London,  Liverpool,  and  Globe  Insurance  Co,  (supra\  that  a  policy  of 
fire  insurance  is  like  one  of  marine  insurance,  a  contract  of  indemnity; 
and  also  that  the  insurer  was  in  the  position  of  a  surety  so  as  on  pay- 
ment to  be  subrogated  to  the  rights  of  the  insured.  So  that  on  payment 
the  insurance  company  became  entitled  to  stand  in  the  place  of  A.  to  sue 
B.  on  bis  covenant.  But  inasmuch  as  A.  himself  sued  B.  and  in  effect 
recovered  satisfaction,  he  was  bound  to  make  over  to  the  insurer  the  bene- 
fit of  the  satisfaction  recovered,  or,  in  other  words,  to  repay  the  insurer 
the  amount,which  was  paid  as  an  equivalent  for  that  satisfaction.  The 
same  principle  was  again  applied  in  the  West  of  England  Fire  Insur- 
ance Co.  V.  Isaacs  (C.  A.  1896),  1897,  1  Q.  B.  226,  66  L.  J.  Q.  B.  36, 
75  L.  T.  564,  where  it  was  further  decided,  as  a  consequence  of  the 
principle,  that  if  the  insured,  after  payment  by  the  insurer,  compromises 
or  discharges  his  right  against  the  person  primarily  liable,  he  must 
himself  repay  the  insurer  the  amount  which  the  latter  would  have  been 
entitled  to  recover  in  his  name. 
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AMERICAN  NOTES. 

The  doctrine  of  the  principal  case  prevaik  in  tfai«  ooimtry,  in  the  absence 
of  special  contract  upon  the  snbject  TkursUm  v.  Kock,  4  Dallas  (U.  S.  Giro 
Ct),  348,  citing  the  principal  case;  Cromie  v.  Kentucky,  j-c.  Ins,  Co.,  16  B. 
Monroe  (Kentucky),  432;  MUlaudon  v.  Western  M,  j-  F,  Ins.  Co.,  9  Louisiana, 
27;  29  Am.  Dec.  433;  Wiggin  v.  Suffolk  Ins.  Co.,  18  Pickering  (Mass.),  145 
(Shaw,  Ch.  J.);  29  Am.  Dec.  576;  American  Ins.  Co,  v.  Griswold,  14  WendeU 
(N.  Y.),  399,  461 ;  Craig  v.  Murgatroyd,  4  Yeates  (Penn.),  161 ;  Bank  ofB.  N. 
A.  V.  Western  Ass.  Co.,  9  Ontario,  166. 

The  American  policies,  however,  generally  provide  that  the  subsequent 
underwriters  shall  be  liable  only  to  the  extent  not  covered  by  prior  policies, 
and  not  liable  for  contribution. 

Parsons  cites  this  case  (1  Marine  Insurance,  289,  &c.).  It  is  also  cited  in  a 
•  note,  29  Am.  Dec.  121,  where  the  point  is  intelligently  discussed. 

In  Wiggin  v.  Suffolk  Ins.  Co.,  supra,  Shaw,  Ch.  J.,  observed :  "  The  party 
holding  such  double  assurance  may  in  the  outset,  and  before  making  any 
election,  consider  each  debtor  as  liable  to  bear  a  proportionate  part  of  the 
common  burden,  and  recover  accordingly ;  or  he  may  require  either  of  the 
parties  liable  to  pay  the  whole ;  and  then  it  follows  as  a  rule  of  law,  founded 
upon  the  broadest  principles  of  equity,  that  where  one  of  two  parties  has  paid 
the  whole  of  a  debt  for  which  each  was  originally  and  ultimately  liable,  the 
party  who  has  paid  the  whole  or  a  disproportionate  part  of  the  common  debt, 
shall  have  a  remedy  against  the  other  for  a  contribution,  so  that  the  burden 
may  be  borne  equally  according  to  their  respective  liabilities." 

In  American  Ins.  Co.  v.  Griswold,  Savage,  Ch.  J.,  in  the  Supreme  Court 
gave  a  valuable  review  of  the  English  doctrine,  from  Afiican  Company  v.  Bull 
to  the  principal  case  and  others,  and  all  the  American  cases  up  to  that  time, 
and  observed:  *^It  will  be  seen  that  the  Courts  have  uniformly  understood 
the  object  of  the  prior  policy  clause  to  be  to  restore  the  rights  of  the  parties  to 
what  they  were  before  Lord  Mansfield  introduced  the  law  of  contribution." 
On  this  appeal  to  the  Court  of  Errors  that  judgment  was  affirmed ;  the  Chan> 
CELLOR  cited  the  principal  case,  and  it  was  also  cited  and  examined  by  Senator 
Tract  in  a  learned  dissenting  opinion.  The  Chancellor  said :  «*  By  the 
continental  law  of  Europe,  and  by  the  English  law  of  insurance  as  it  existed 
previous  to  the  decision  of  Lord  Mansfield  in  Newby  v.  Reed,  1  W.  Black. 
R.  416,  if  there  were  several  policies  of  different  dates  upon  the  same  subject, 
and  the  amount  of  insurable  interest  was  insufficient  to  cover  the  whole 
amount  insured  in  both  policies,  so  as  to  constitute  a  case  of  double  insurance, 
the  second  policy  only  attached  upon  or  covered  so  much  of  the  insurable  inter- 
est as  was  not  covered  by  the  first  policy;  and  the  second  underwriter  was  only 
entitled  to  retain  the  premium  pro  tanto,  where  the  commencement  and  ter- 
mination of  the  risk  and  the  perils  insured  against  were  the  same.  8  Kent*s 
Com.  281;  Vanderlinden's  Com.  655,  b.  4,  ch.  16,  §  7;  Miller  on  Ins.  266. 
By  this  ancient  English  rule  and  the  continental  law  the  second  underwriter 
was,  as  he  always  ought  to  be,  merely  substituted  in  the  place  of  the  assured, 
as  to  the  uninsured  interest  of  the  latter  which  was  not  covered  by  the  first 
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iwlicy ;  so  that  the  rule  of  apportionment  between  the  first  and  second  sets  of 
insurei-s,  where  both  policies  when  taken  together  were  sufficient  to  cover  the 
whole  insurable  interest,  was  precisely  the  same  as  it  would  have  been  between 
the  underwriters  in  the  first  policy  and  the  assured,  if  the  second  insurance 
had  not  been  made.  If  the  object  of  the  American  clause  was  to  restore  this 
ancient  rule  of  apportionment  between  the  underwriters  in  successive  policies, 
as  it  originally  existed  in  the  mercantile  law  of  England  as  well  as  the  rest  of 
Europe,  it  is  hardly  possible  to  do  it  in  more  appropriate  and  explicit  lan- 
guage than  is  used  in  the  last  paragraph  of  this  clause." 

Senator  Tract's  opinion,  in  the  last  case,  that  the  American  clause  applied 
only  in  cases  of  double  insurance,  was  adopted  in  Whiting  v.  Independent  Af. 
Ins.  Co,,  15  Maryland,  297,  citing  the  principal  case.  Mr.  Parsons  reviews 
this  matter  very  elaborately. 


Section  XII.  —  Return  of  Premium. 

No.  94  — TYEIE  v.  FLETCHEE. 
(1777.) 

No.  95.— BEBMON  v.  WOODBRIDGE. 

(1781.) 

No.  96.  — LONG  v.   ALLAN. 
(1785.) 

RULE. 

If  the  risk  has  never  been  entered  on,  the  premium  must 
be  returned.  But  if  the  risk  has  once  been  entered  on, 
although  it  has  been  determined  before  the  contemplated 
period,  then  —  assuming  the  contract  to  be  entire  and  in- 
divisible—  no  part  of  the  premium  is  repayable. 

The  contract  is  construed  as  indivisible  where  it  is  made 
for  an  entire  premium,  and  no  part  of  the  voyage  is  ex- 
pressed to  be  insured  upon  a  contingency  which  does  not 
apply  to  the  rest. 

But  where  part  of  the  voyage  is  insured  subject  to  an 
express  warranty,  which  imports  a  contingency, — as  where 
the  voyage  is  from  A.  to  B.,  and  thence  with  convoy  to  C, 
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—  then  evidence  of  a  usage  may  be  admitted  to  show  that 
the  premium  is  apportionable  and  the  contract  divisible. 

Tyrie  v.  Fletcher. 

2  Cowper,  666-671. 

Insurance, — Entire  Bish.  —  Commencement  of  Voyage. — No  Betum  of  Premium. 

[666]       Upon  a  policy  "at  and  from  such  a  port  to  any  other  port  or  place 
whatsoever  for  twelve  months,  at  £9  per  cent,  warranted  free  froin  cap- 
ture," the  risk  is  entire ;  and  therefore,  if  once  begun,  there  shall  be  no  return 
of  premium. 

This  was  an  action  on  the  case  for  money  had  and  received  to 
the  plaintiff's  use,  brought  by  the  plaintiff,  the  insured  in  a 
policy  of  insurance,  against  the  defendant,  the  underwriter,  for  a 
return  of  part  of  the  premium.  The  cause  was  tried  before  Lord 
Mansfield,  at  Guildhall,  at  the  sittings  after  last  Trinity  Term, 
when,  by  consent,  a  verdict  was  found  for  the  plaintiff,  subject  to 
the  opinion  of  the  Court  upon  the  question,  Whether,  under  the 
circumstances  of  the  case,  a  proportionable  part  of  the  premium 
ought  to  be  returned,  or  not  ?  If  the  Court  should  be  of  opinion 
that  a  proportionable  part  of  the  premium  ought  not  to  be  returned, 
then  a  nonsuit  was  to  be  entered.  It  now  came  before  the  Court 
upon  a  rule  to  show  cause  why  a  nonsuit  should  not  be  entered, 
and  the  case,  as  it  appeared  from  the  report,  was  shortly  this: 
**  The  policy  of  insurance  was  upon  the  ship  Isabella,  at  and  from 
London  to  any  port  or  place,  where  or  whatsoever,  for  twelve 
months,  from  the  19th  of  August,  1776,  to  the  19th  of  August, 
1777,  both  days  inclusive,  at  £9  per  cent,  warranted  free  from 
captures  and  seizures  by  the  Americans,  and  the  consequences 
thereof. "  In  all  other  respects  it  was  in  the  common  form,  against 
all  perils  of  the  sea,  &c  The  ship  sailed  from  the  port  of  London, 
and  was  taken  by  an  American  privateer  about  two  months  after- 
wards. 

Mr.  Dunning  and  Mr.  Davenport,  for  the  plaintiff,  showed 
cause,  and  insisted  that  a  proportionable  part  of  the  premium  in 
this  case  ought  to  be  returned;  that  £9,  the  compensation  esti- 
mated for  the  risk  of  twelve  months,  was  much  more  than  ade- 
quate to  the  risk  actually  run  in  this  case,  viz. ,  only  two  months. 
That  from  the  nature  of  the  insurance  both  parties  must  know 
the  risk  was  divisible ;  and  of  course  intend,  if  it  ceased  before 
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the  twelve  months,  that  the  whole  of  the  premium  should  not  be 
retained.  That  this  was  the  law  in  other  cases,  where,  upon  a 
suitable  compensation  for  a  given  risk,  the  risk  had  turned  out 
to  be  different  from  what  was  expected.  In  Stevenson  v.  Snow, 
3  Burr.  1237,  the  risk  ceased  before  the  end  of  the  voyage  insured, 
and  it  was  there  held  there  should  be  a  return  of  premium  in  pro- 
portion to  the  risk  that  had  not  been  run.  It  is  true,  that  was  a 
policy  upon  a  voyage,  but  it  is  as  easy,  or  easier,  to  ap- 
portion the  risk  in  a  policy  upon  time,  *  as  it  is  in  a  [*  667] 
policy  upon  distance.  In  the  case  of  Boiid  v.  Nutt,  Trin. 
17  Geo.  III.  B.  R,  which  was  a  policy  "  at  and  from  Jamaica  to 
London,  *  the  underwriters  paid  into  Court  a  part  of  the  premium, 
in  proportion  to  that  part  of  the  voyage  from  which  they  held 
themselves  discharged.  This  case  is  not  like  the  case  of  an  insur- 
ance upon  lives,  to  which  it  was  compared  at  the  trial,  because 
that  is  in  the  nature  of  a  wager.  But  this  is,  in  the  true  spirit 
and  use  of  an  insurance,  an  indemnity  against  a  loss.  That  loss, 
according  to  the  terms  of  the  policy,  might  accrue  later,  or  earlier, 
or  not  at  all ;  but  in  the  case  that  has  happened,  namely,  a  cap- 
ture by  an  American  privateer,  the  risk  of  any  such  loss  as  that 
insured  against  must  totally  cease.  The  construction,  therefore, 
of  the  policy,  under  these  circumstances,  ought  to  be  that  it  was 
an  insurance  for  twelve  months,  at  the  rate  of  so  much  per  month ; 
and  as  the  risk,  in  fact,  was  only  run  for  two  months,  the 
premium  advanced  upon  the  other  ten  ought  to  be  returned. 

Mr.  Wallace  and  Mr.  Baldwin,  contra,  for  the  defendant,  and 
in  support  of  the  rule,  contended,  that  as  soon  as  the  ship  sailed 
from  the  port  of  London  the  policy  attached  for  the  whole  time 
insured  against;  that  there  was  no  calculation  of  the  premium 
at  so  much  per  month,  but  it  was  one  entire  gross  sum  of  £9  per 
cent,  stipulated  and  paid  for  twelve  months.  The  contract,  there- 
fore, was  entire,  without  any  intention  or  thought  of  division  or 
apportionment.  That  the  case  of  Stevenson  v.  Snow  did  not  at  all 
apply ;  for  there  the  Court  went  upon  the  ground  of  its  being  a 
policy  upon  two  distinct  voyages,  separately  and  distinctly  in  the 
contemplation  of  the  parties  at  the  time,  and  the  premium  calcu- 
lated accordingly.  Of  course,  if  either  of  the  voyages  were  pre- 
vented from  taking  place,  the  risk  upon  it  could  not  attach ;  and 
therefore  the  premium  ought  to  be  returned.  Upon  the  principles 
laid  down  on  the  other  side,  every  policy  for  time  might  be 
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divided.  Suppose  an  insurance  for  a  month,  would  the  plaintiff 
have  been  entitled  to  restitution  for  a  number  of  days  ?  It  is 
absurd ;  and  there  would  be  no  drawing  the  line.  If  there  had 
been  a  recapture,  the  policy  would  have  revived.  The  fault  of  the 
party  is  not  the  true  ground  upon  which  a  return  of  premium  is  or 
is  not  allowed ;  but  it  rests  upon  this :  Whether  the  risk,  or  the 
voyage  insured,  has  begun  7  If  it  has,  there  can  be  no  return  of 
premium.     2   Magens,    267,   No.    1071.     There  are  many  cases 

where,  notwithstanding  the  fault  of  the  party,  a  return  of 
[*  668]  premium  is  allowed.     *  For  instance,  if  a  ship  is  insured 

at  and  from  such  a  port  to  such  a  port,  and  the  party  goes 
on  another  voyage,  the  premium  must  be  returned;  because  the 
risk  never  commenced.  So  if  he  is  to  sail  with  convoy,  and  stays 
behind.  But  with  respect  to  the  present  case,  it  is  not  distin- 
guishable from  an  insurance  upon  a  life  for  a  year,  with  an  excep- 
tion of  suicide,  where  the  party  destroys  himself  within  a  montL 
No  one  ever  thought  of  requiring  a  return  of  premium  in  that  case, 
because  the  risk  is  entire.  So  here  it  is  one  entire,  indivisible 
risk,  which  being  once  begun,  there  can  be  no  return  of  premium. 
And,  consequently,  the  plaintiff  is  not  entitled  to  recover. 

Lord  Mansfield.  —  It  was  very  proper  to  save  this  case  for  the 
opinion  of  the  Court,  because  in  all  mercantile  transactions  cer- 
tainty is  of  much  more  consequence  than  which  way  the  point  is 
decided ;  and  more  especially  so  in  the  case  of  policies  of  insur- 
ance, because,  if  the  parties  do  not  choose  to  contract  according 
to  the  established  rule,  they  are  at  liberty  as  between  themselves 
to  vary  it  This  case  is  stripped  of  every  authority.  There  is  no 
case  or  practice  in  point,  and  therefore  we  must  argue  from  the 
general  principles  applicable  to  all  policies  of  insurance.  And  I 
take  it  there  are  two  general  rules  established  applicable  to  this 
question.  The  first  is,  that  where  the  risk  has  not  been  run, 
whether  its  not  having  been  run  was  owing  to  the  fault,  pleasure, 
or  will  of  the  insured,  or  to  any  other  cause,  the  premium  shall 
be  returned ;  because  a  policy  of  insurance  is  a  c^ontract  of  indem- 
nity. The  underwriter  receives  a  premium  for  running  the  risk 
of  indemnifying  the  insured,  and  whatever  cause  it  be  owing  to, 
if  he  does  not  run  the  risk,  the  consideration  for  which  the  pre- 
mium or  money  was  put  into  his  hands  fails,  and  therefore  he 
ought  to  return  it  2.  Another  rule  is,  that  if  that  risk  of  the 
contract  of  indemnity  has  once  commenced,   there  shall   be  no 
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apportionment  or  return  of  premium  afterwards-  For  though  the 
premium  is  estimated,  and  the  risk  depends  upon  the  nature  and 
length  of  the  voyage>  yet,  if  it  has  commenced,  though  it  be  only 
for  twenty-four  hours  or  less,  the  risk  is  run ;  the  contract  is  for 
the  whole  entire  risk,  and  no  part  of  the  consideration  shall  be 
returned ;  and  yet  it  is  as  easy  to  apportion  for  the  length  of  the 
voyage  as  it  is  for  the  time.  If  a  ship  had  been  insured  to  the 
East  Indies  agreeably  to  the  terms  of  the  policy  in  this  case,  and 
had  been  taken  twenty-four  hours  after  the  risk  was  begun,  by  an 
American  captor,  there  is  not  a  colour  to  say  that  there 
should  have  *  been  a  return  of  premium.  So  much,  then,  [*  669] 
is  clear,  and,  indeed,  perfectly  agreeable  to  the  ground  of 
determination  in  the  case  of  Stevenson  v.  Snow,  for  in  that  case 
the  intention  of  the  parties,  the  nature  of  the  contract,  and  the 
consequences  of  it  spoke  manifestly  two  insurances,  and  a  division 
between  them.  The  first  object  of  the  insurance  was  from  London 
to  Halifax.  But  if  the  ship  did  not  depart  from  Portsmouth  with 
convoy  (particularly  naming  the  ship  appointed  to  be  convoy), 
then  there  was  to  be  no  contract  from  Portsmouth  to  Halifax : 
why,  then,  the  parties  have  said,  **  We  make  a  contract  from  Lon- 
don to  Halifax,  but  on  a  certain  contingency  it  shall  only  be  a 
contract  from  London  to  Portsmouth.  *  That  contingency  not  hap- 
pening, reduced  it,  in  fact,  to  a  contract  from  London  to  Ports- 
mouth only.  The  whole  argument  turned  upon  that  distinction. 
Mr.  Yates,  who  was  for  the  plaintiff,  put  it  strongly  upon  that 
head;  and  all  the  Judges,  in  delivering  their  opinion,  lay  the 
stress  upon  the  contract  comprising  two  distinct  conditions,  and 
considering  the  voyage  as  being,  in  fact,  two  voyages :  and  it  was 
the  equitable  way  of  considering  it;  for  though  it  was  at  first 
consolidated  by  the  parties,  there  was  a  defeasance  afterwards, 
though  not  in  words.  I  think  Mr,  Justice  Wilmot  put  it  par- 
ticularly upon  that  ground,  but  it  was  the  opinion  of  the  whole 
Court  There  was  a  usage  also  found  by  the  jury  in  that  case, 
that  it  was  customary  to  return  a  proportionable  part  of  the  pre- 
mium in  such  like  cases,  but  they  could  not  say  what  part.  The 
Court  rejected  this  as  a  usage  for  the  uncertainty ;  but  they  argue 
from  it,  that  there  being  such  a  custom,  plainly  showed  the  gen- 
eral sense  of  merchants  as  to  the  propriety  of  returning  a  part  of 
the  premium  in  such  cases;  and  there  can  be  no  doubt  of  the 
reasonableness  of  the  thing.     There  has  been  an  instance  put  of 
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a  policy  where  the  measure  is  by  time,  which  seems  to  me  to  be 
very  strong,  and  apposite  to  the  present  case;  and  that  is,  an 
insurance  upon  a  man's  life  for  twelve  months.  There  can  be  no 
doubt  but  the  risk  there  is  constituted  by  the  measure  of  time, 
and  depends  entirely  upon  it ;  for  the  underwriter  would  demand 
double  the  premium  for  two  years  that  he  would  take  to  insure 
the  same  life  for  one  year  only :  in  such  policies  there  is  a  general 
exception  against  suicide.  If  the  person  puts  an  end  to  his  own 
life  the  next  day,  or  a  month  after,  or  at  any  other  period  within 
the  twelve  months,  there  never  was  an  idea  in  any  man's  breast 
that  part  of  the  premium  should  be  returned.     A  case  of  general 

practice  was  put  by  Mr.  Dunning,  where  the  words  of 
[*  670]   *  the  policy  are,  "  At  and  from,  provided  the  ship  shall 

sail  on  or  before  the  Ist  of  August;"  and  Mr.  Wallace 
considers  in  that  case  that  the  whole  policy  would  depend  upon 
the  ship  sailing  before  the  stated  day.  I  do  not  think  so;  on  the 
contrary,  I  think,  with  Mr.  Dunning,  that  cannot  be.  A  loss  in 
port  before  the  day  appointed  for  the  ship's  departure  can  never 
be  coupled  with  a  contingency  after  the  day ;  but  if  a  question 
were  to  arise  about  it,  as  at  present  advised,  I  should  incline  to  be 
of  opinion  that  it  would  fall  within  the  reasoning  of  the  deter- 
mination in  Stevenson  v.  Snow  ;  and  that  there  were  two  parts  or 
contracts  of  insurance,  with  distinct  conditions.  The  first  is,  I 
insure  the  ship  in  port,  provided  she  is  lost  in  port  before  the 
1st  of  August;  and  2ndly,  if  she  is  not  lost  in  port,  I  insure  her 
then  during  her  voyage  from  the  1st  of  August,  till  she  reaches 
the  port  specified  in  the  policy.  The  loss  in  port  must  happen 
before  the  risk  upon  the  voyage  could  commence ;  and,  vice  versa, 
the  risk  in  port  must  cease  the  moment  the  risk  upon  the  voyage 
began.  Let  us  see  then  what  the  agreement  of  the  parties  is  in 
the  present  case.  They  might  have  insured  from  two  months  to 
two  months,  or  in  any  less  or  greater  proportion,  if  they  had 
thought  proper  so  to  do ;  but  the  fact  is  that  they  have  made  no 
division  of  time  at  all ;  but  the  contract  entered  into  is  one  entire 
contract  from  the  19th  August,  1776,  to  the  19th  August,  1777 ; 
which  is  the  same  as  if  it  had  been  expressly  said  by  the  insured, 
**  If  you,  the  underwriter,  will  insure  me  for  twelve  months,  I  will 
give  you  an  entire  sum ;  but  I  will  not  have  any  apportionment. " 
The  ship  sails,  and  the  underwriter  runs  the  risk  for  two  months. 
No  part  of  the  premium  then  shall  be  returned,  —  I  cannot  say,  if 
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there  had  been  a  recapture  before  the  expiration  of  the  twelve 
months,  that  the  policy  would  not  have  revived. 

AsTOX,  J.  —  This  case  depends  upon  the  words  of  the  policy ; 
and  I  am  of  opinion  it  is  one  entire  contract  at  a  certain  gross  sum 
of  £9  per  cent  for  a  certain  period  of  time,  viz.  twelve  months, 
and  that  no  division  is  to  be  implied.  The  determination  in 
Stevenson  v.  Snow  went  expressly  upon  this  consideration,  that 
there  were  two  distinct  voyages,  and  no  consideration  received  by 
the  insured  for  the  premium  upon  the  second  voyage ;  and  there 
certainly  was  not,  for  there  never  was  any  point  of  time  when 
any  risk  was  run  from  Portsmouth.  In  Bond  v.  Nutt  the  losses 
insured  against  were  distinct,  and  unconnected  with  each 
other.  1st.  A  loss  of  the  ship  in  port,  if  *  any  should  [*  671] 
happen  there.  2ndly.  A  loss  in  her  passage  home,  pro- 
vided she  sailed  on  a  certain  day.  The  risk  in  some  policies  may 
be  distinct  and  divisible  in  its  nature.  In  the  case  of  an  insur- 
ance upon  a  life,  the  sum  is  lumped,  and  the  time  is  lumped  for 
the  year.  So  in  this  case  I  think  the  contract  is  one  entire  con- 
tract, and,  therefore,  that  there  ought  to  be  no  return  of  premium. 

Mr.  Justice  Willes  and  Mr.   Justice  Ashhurst  were  of  the 
same  opinion. 

Per  Cur.  Let  a  nonsuit  be  entered. 


Bermon  v.  Woodbridge. 

2  Dougl.  781-790. 

Insttrance,  —  Voyage,  —  Entire  Contract. 

An  insaranoe  on  a  ship  and  goods  —  at  and  from  A.  to  B.,  during  her  [781] 
stay  and  trade  there,  at  and  from  thence  to  her  port  or  ports  of  discharge 
in  C.,  and  at  and  from  thence  back  to  A.  —  is  an  entire  contract,  and,  if  the  loss 
happen  at  any  time  after  the  commencement  of  the  risk,  there  shall  be  no  return 
of  premium. 

On  the  first  day  of  this  term  Lee  obtained  a  rule  to  show  cause 
why  there  should  not  be  a  new  trial  in  this  cause,  which  had  come 
on  before  Lord  Mansfield,  at  Guildhall,  at  the  sittings  after  last 
Easter  Term,  when  the  jury  found  a  verdict  for  the  defendant. 

The  case  was  this :  It  was  an  action  on  a  policy  of  insurance 
on  the  French  ship  Le  Pactole  and  her  cargo,  and  the  voyage  was 
described  in  the  policy  in  the  following  words :  "  At  and  from 
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Honfleur,  to  the  coast  of  Angola,  during  her  stay  and  trade  there, 
at  and  from  thence  to  her  port  or  ports  of  discharge  in  St  Domingo, 
and  at  and  from  St  Domingo  back  to  Honfleur. "  The  clause 
respecting  the  premium  was  as  follows :  "  Slaves  valued  at  800  liv. 
toumois  per  head;  the  ship  at  £1450  sterling;  other  goods,  &c., 
as  interest  may  appear;  at  a  premium  of  £11  per  cent"  The 
ship  sailed  to  Angola,  and  from  thence,  after  staying  some  time 
there,  to  the  West  Indies.  On  her  way  from  Angola  she  put  in 
at  Cayenne,  on  the  coast  of  America,  and  from  Cayenne  went  to 

Martinico,  confessedly  out  of  the  course  to  St  Domingo. 
[782]   The  only  witness   called  by  the  counsel  for  the  plaintiflf 

was  the  captain.  He  swore  that  in  pursuing  the  direct 
course  from  Angola  to  St  Domingo  he  must  have  passed  close  to 
Cayenne,  but  that  his  putting  in  there  was  unpremeditated,  and 
from  necessity  :  that  his  bowsprit  was  broken  on  the  passage  from 
Angola  towards  that  place  by  the  violence  of  the  weather :  his 
provisions,  too,  had  run  short,  although  he  had  been  originally 
fully  victualled,  owing  to  an  unusual  and  unexpected  delay  in 
watering  on  the  coast  of  Angola,  and  because  his  voyage  towards 
Cayenne  had  been  protracted  by  the  accident  which  had  happened 
to  his  bowsprit :  that  the  loss  of  time  in  watering  arose  from  his 
being  deprived  of  the  assistance  of  the  crews  of  the  English  ves- 
sels, an  accommodation  which  is  constantly  given  in  time  of  peace, 
and  which  it  had  not  been  foreseen  that  he  would  be  deprived  of, 
as  the  hostilities  between  the  two  nations  had  not  taken  place  till 
after  his  departure  from  France:  that,  when  he  left  Angola,  he 
thought  he  had  sufficient  provisions  for  the  St  Domingo  voyage ; 
for,  notwithstanding  the  delay  there,  he  had  enough  to  last  six 
weeks,  which  was  more  than  the  usual  length  of  that  voyage,  though 
it  sometimes  lasts  three  months:  that  some  of  his  water-casks 
were  staved  on  the  way  from  Angola :  that,  when  he  left  Angola, 
he  did  not  mean  to  put  in  anywhere  between  that  and  St  Domingo : 
that,  when  he  was  at  Cayenne,  he  found  it  necessary  to  proceed 
from  thence  to  Martinico,  in  order  to  get  a  supply  of  provisions 
there,  and  that  he  might  avoid  the  English  privateers,  which  were 
very  numerous  in  the  course  of  the  direct  passage  to  St  Domingo : 
that  he  meant  to  have  pursued  his  voyage  from  Martinico  to 
St  Domingo,  in  order  to  take  in  his  homeward-bound  cargo  of 
sugars  there,  according  to  his  original  destination ;  but  that,  after 
he  had  been  there  a  few  days,  an  embargo  was  laid  on,  and  con- 


R.  C.  VOL.  XIV.]      SECT.  XII. — RETURN   OF  PREMIUM.  509 


Ve.  M.  —  loauNi  ▼.  Woodteidge,  9  Doofl.  798,  78S. 


tinned  for  seven  months,  so  that  it  became  necessary  for  him  to 
part  with  his  cargo  of  negroes  at  that  island  (which  he  did  for  a 
price  of  £3000  sterling  under  what  they  .would  have  fetched  at 
St  Domingo),  and  that  he  was  obliged  to  take  sugars  in  payment, 
no  money  or  good  bills  being  to  be  had :  that,  after  the  embargo 
was  taken  off,  he  sailed  with  the  convoy  for  St  Domingo,  but  not 
to  St  Louis,  his  intended  port  of  discharge,  but  to  Cape  Francois, 
a  port  in  another  part  of  the  island,  such  being  the  general  orders 
for  the  convoy  :  that  at  the  end  of  four  days,  his  ship  being 
a  slow  sailer,  he  lost  sight  of  the  convoy,  but  still  per-  [783] 
sisted,  for  some  time,  in  sailing  toward  Cape  Francois ;  till 
his  ofBcers  represented  to  him,  in  the  most  urgent  manner,  the 
danger  of  pursuing  that  course  any  further,  on  account  of  the 
swarms  of  privateers  which  would  unavoidably  fill  those  seas,  as 
soon  as  it  should  be  known  that  the  convoy  was  gone  by :  that,  on 
these  representations,  he  determined  to  alter  his  course,  and  strike 
into  the  direct  way  to  Honfleur,  which  he  accordingly  did,  and 
was  sailing  towards  that  port  when  he  was  taken.  To  corroborate 
the  testimony  of  the  captain,  besides  reading  his  protest,  which 
was  to  the  same  effect  with  his  evidence,  a  certificate  from  the 
directors  of  the  colony  of  Cayenne  and  French  Guiana  was  offered 
to  be  produced,  stating  the  motives  which  had  induced  him  to 
put  into  that  port  Lord  Mansfield  was  clear  that  this  was  not 
admissible  evidence  for  the  plaintiff;  but,  having  desired  to  look 
at  it,  and  having  himself  read  it,  he  said,  as  it  had  been  offered 
on  the  part  of  the  plaintiff,  it  might  be  read  as  evidence  against 
him,  and  it  was  accordingly  read,  and  was  in  these  words :  "  We 
attest  that  the  said  captain  touched  here  for  want  of  water,  and 
that  it  was  not  possible  for  him  to  find,  in  this  colony,  provisions 
to  be  purchased,  of  which  he  was  much  in  want "  This  certifi- 
cate, which  must  be  taken  to  have  been  founded  on  the  captain's 
own  account  at  Cayenne,  his  Lordship  thought  inconsistent  with 
his  evidence,  because  it  made  no  mention  whatever  of  his  bow- 
sprit having  been  broken.  The  defendant  called  no  witnesses ; 
and  Lord  Mansfield  left  it  to  the  jury  to  consider  whether  the 
deviation  in  the  voyage  from  Angola  to  St  Domingo,  by  putting 
into  Cayenne  and  going  to  Marti  nico,  was  wilful  or  necessary. 
They  were  clearly  of  opinion  that  it  was  not  necessary.  Upon 
their  declaring  that  opinion,  as  there  was  a  count  in  the  declara- 
tion for  money  had  and  received,  the  counsel  for  the  plaintiff  con- 
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tended  that  the  voyage  insured  ought  to  be  considered  as  composed 
of  three  distinct  parts  or  voyages;  viz.  :  1.  From  Honfleur  to 
Angola;  2.  From  Angola  to  St.  Domingo;  3.  From  St  Domingo 
to  Honfleur;  and  that,  as  the  voyage  from  St.  Domingo  to 
Honfleur  had  never  commenced,  the  premium  ought  to  be  appor- 
tioned, and  a  return  made  of  that  part  which  was  paid  to  insure 
the  risk  from  St.  Domingo  to  Honfleur.  Lord  Mansfield  took 
the  opinion  of  the  jury  also  upon  that  point,  and  they  were  clear 

there  ought  to  be  no  return.  Next  day,  however,  his 
[784]  Lordship  said  he  had  turned  that  question  in  his  mind, 

and  entertained  some  doubts  upon  it,  and,  as  it  was  a  ques- 
tion of  law,  desired  Lee  to  move  for  a  new  trial  upon  that  ground. 
The  motion  was  made  on  both  grounds,  viz.  :  1.  On  the  question 
of  fact,  whether  the  deviation  was  wilful ;  2.  On  the  question  of 
law,  whether,  supposing  it  wilful,  there  ought  to  be  a  return  of 
premium. 

On  Saturday,  the  30th  of  June,  the  case  was  argued  by  Lee, 
Howorth,  and  Douglas,  for  the  plaintiff;  and  the  Attorney- 
General,  Dunning,  and  Bower,  for  the  defendant.  In  support  of 
the  verdict  it  was  insisted  :  1.  On  the  first  point,  that  the  certifi- 
cate produced  entirely  discredited  the  captain,  and  that  it  was 
manifest  he  must  have  sailed  from  Angola  with  the  intent  of 
going  to  try  the  market  at  Martinico ;  for  it  could  not  be  believed 
that  he  had  set  sail  on  a  voyage  which  might  last,  according  to 
his  own  account,  for  three  months,  with  provisions  only  for  six 
weeks.  That  this  was  a  mere  question  of  fact  and  credit,  and 
properly  left  to  the  jury,  and  their  judgment  upon  it  ought  to  be 
conclusive.  2.  On  the  second  point,  it  was  contended  that  the 
description  in  the  policy  was  of  one  entire  voyage  and  one  entire 
risk,  and  that,  in  such  cases,  no  return  is  ever  to  be  made  after 
the  risk  has  once  commenced.  That  this  had  been  decided  in  a 
variety  of  cases,  but  particularly  in  Tyrie  v.  Fletcher,  2  Cowp.  666 
(p.  502,  ante),  and  Loraine  v.  Tomlinaart,  2  Doug.  585.  In  TyrU 
V.  Fletcher  the  policy  was  upon  the  ship  the  Isabella,  **  at  and 
from  London  to  any  port  or  place,  where  or  whatsoever,  for  twelve 
months,  from  the  19th  of  August,  1776,  to  the  19th  of  August, 
1777,  both  days  included,  valued  at  £1000,  for  account  of  A.  B., 
the  master,  and  others  that  may  be  concerned  with  him,  at  £9  per 
cent,  warranted  free  from  captures  and  seizures  by  the  Americans, 
and  the  consequences  of  any  attempts  thereof. "     The  ship  was 
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taken  by  an  American  privateer  on  the  13th  of  October,  1776, 
and  the  plaintiff  brought  his  action  for  a  return  of  premium,  in 
the  proportion  of  ten-twelfths  of  the  whole,  the  risk  having  ceased 
before  the  expiration  of  the  second  of  the  twelve  months.  The 
cause  was  tried  before  Lord  Mansfield,  at  Guildhall,  and  a  ver- 
dict found,  by  consent,  for  the  plaintiff,  in  order  to  take  the 
opinion  of  the  Court,  whether  there  ought  to  be  an  apportion- 
ment and  return  of  premium ;  if  there  ought  not,  a  nonsuit 
to  be  entered.  The  case  was  solemnly  argued,  and  the  [785] 
cases  of  Stevenson  v.  Snow,  3  Burr.  1237,  1  Black.  315, 
318,  and  Bond  v.  Nutt,  2  Doug.  367,  relied  on  by  the  counsel  for 
the  plaintiff.  But  the  Court  were  clearly  of  opinion  that  there 
ought  to  be  no  return ;  that  the  case  was  similar  to  an  insurance 
upon  a  life  for  a  year,  with  an  exception  of  death  by  suicide, 
where,  if  the  life  insured  is  put  an  end  to  by  suicide  within  the 
year,  there  never  is  any  return  of  premium ;  that  the  contract  was 
entire,  and  when  so,  whether  for  a  specified  time  or  for  a  voyage, 
there  shall  be  no  apportionment  nor  return,  if  the  risk  has  once 
commenced ;  and  that  the  opinion  of  the  Court,  in  Stevenson  v. 
Snow  and  Bond  v.  Hutty  went  upon  there  being  two  distinct  risks,  ^ 
which  there  certainly  were  in  those  cases,  but  not  in  this.  In  the 
present  case,  if  the  parties  had  chosen  to  do  so,  they  might  have 
made  three  insurances  in  one  policy,  by  dividing  the  voyage  into 
three  distinct  parts  and  risks.  There  is  no  long  voyage  where 
that  may  not  be  done.  But  this  contract  is  not  so.  It  is  on  a 
voyage  from  Honfleur  back  to  the  same  port,  by  Angola  and 
St,  Domingo.  Many  of  the  policies  on  our  East  India  voyages 
run  in  the  same  way,  and  there  is  never  any  return  of  premium 
on  them,  in  whatever  part  of  the  voyage  the  loss- happens.  The 
diflBculty  of  apportioning  the  premium  is  insurmountable.  The 
risk  varies  every  day  and  hour  in  time  of  war,  and  it  is  impos- 
sible to  ascertain  how  much  shall  be  appropriated  to  each  different 
part  The  premium  is  mentioned  in  the  gross  —  £11  per  cent  — 
on  the  whole  voyage,  not  in  separate  distinct  sums  for  different 
parts  of  it     Dunning  said  he  had  advised  the  action  in  the  case 


1  In  Bond  v.  Nutt  the  reaBoning  of  the  for  the  defendant  in  that  case  had  ten- 
Court  went  npon  there  being  a  divisible  dered  the  whole  premium,  and  it  wan  taken 
risk,  or  two   risks  united   in  the  same  out  of  Court  by  the  plaiutifl  before  tlie 
policy ;  but  I  believe  no  question  was  agi-  trial, 
tated  in  Court  about  a  return  of  premium ; 
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of  Tyrie  v.  Fletcher,  having  then  an  idea  that  Stevejison  v.  Snow 
had  been  decided  on  the  broad  ground  that  there  should  be  a  return 
in  all  cases  where  the  risk  could  be  ascertained  to  have  ceased 
before  the  end  of  the  voyage  insured ;  but  that  on  the  argument 
of  Tyrie  v.  Fletcher  it  came  out  clearly  that  the  judgment  in 
Stevenson  v.  Snow  had  gone  upon  the  ground  of  there  being  two 
voyages. 

For  the  plaintiff,  it  was  contended,  1.  That  the  certifi- 
[786]  cate  produced  was  not  at  all  inconsistent  or  incompatible 
with  the  captain's  evidence.  It  did  not  follow,  because  the 
reason  of  want  of  water  was  there  stated  for  his  putting  into 
Cayenne,  that  he  had  not  also  other  reasons  for  adopting  that 
measure.  The  captain  alone  was  examined.  He  spoke  to  facts 
and  motives  within  his  own  knowledge ;  and  the  jury  could  not 
disbelieve  him,  without  imputing  perjury  to  him,  which  they  had 
no  right  to  do  in  a  case  where  there  was  no  incongruity  in  his 
evidence,  and  he  was  not  contradicted  nor  his  credit  impeached 
by  any  other  witness.  The  verdict  was  founded  in  part  upon  his 
evidence ;  for,  as  he  was  the  only  witness  on  either  side,  the  fact 
of  the  supposed  deviation  could  only  be  gathered  from  what  he 
swore;  and  if  one  part  of  his  testimony  was  to  be  adopted,  the 
whole  ought.  If  an  afl&davit  or  an  answer  in  Chancery  is  read 
in  evidence  it  cannot  be  mutilated,  and  part  received  and  part 
rejected ;  but  the  whole  must  be  taken  together.  2.  As  to  the 
return  of  premium,  it  is  certainly  most  reasonable  that  there 
should  be  nothing  paid  for  that  part  of  a  voyage  in  which  no  risk 
is  run  by  the  underwriter.  This  seems  to  follow  from  the  very 
nature  of  a  contract  of  mere  indemnity,  which  a  policy  of  insur- 
ance is;  and  in  Stevenson  v.  Snow  the  determination  went  upon 
that  general  principle,  not  merely  on  there  being  two  voyages. 
The  cases  of  Tyrie  v.  Fletcher  and  Loraine  v.  Tomlinson  were  upon 
time ;  and  in  such  cases  the  reason  why  there  shall  be  no  return 
is  that,  from  the  nature  of  the  thing,  it  is  impossible  to  ascertain 
the  degree  of  risk  in  the  different  portions  of  the  time  insured. 
But  where  the  insurance  is  upon  a  voyage  consisting  of  different 
parts,  from  port  to  port,  there  is  nothing  so  easy,  because  the 
respective  premiums  for  the  voyage  between  all  the  different  ports 
mentioned  in  the  policy  are  always  known  and  settled.  If  there 
were  anything  in  the  supposed  difficulty  of  apportioning  the 
premiimi  in  time  of  war,  it  ought  to  be  considered  that  the  war 


B.  C.  VOL.  XIV.]      SECT.  XH.  —  RETUBN  OF  PREMIUM.  513 


Vo.  95.  —  Bocmoii  ▼.  Woodlnidgo,  %  Sosgl.  786,  787. 


had  not  commenced  when  this  contract  was  entered  into.  But, 
if  it  were  necessary  for  the  plaintiff  to  show  that  by  the  very 
words  of  the  policy  there  were  three  diflfereDt  voyages  insured, 
sorely  they  are  as  distinctly  marked  out  here  as  the  two  were  in 
Stevenson  v.  Stiow.  The  words  "  at  and  from  *  are  repeated  three 
times,  which  would  have  been  unnecessary  if  one  entire  voyage 
.  and  one  entire  contract  had  been  in  contemplation.  In  short,  the 
form  of  expression  here  is  fully  as  descriptive  of  several  succes- 
sive voyages  as  the  words  of  the  policy  were  in  Stevenson  v.  Snow, 
and,  indeed,  much  more  so,  if  they  were  as  stated  in  Mr. 
Justice  Blackstone's  report  of  the  case;  for,  according  to  [787] 
him,  the  words  of  that  policy  run,  *  Warranted  to  depart 
with  convoy  for  the  voyage  *  (1  Black.  515),  not  as  stated  by  Sir 
James  Burrow,  "  Warranted  to  depart  with  convoy  from  Ports- 
mouth for  the  voyage"  (3  Burr.  1237).  In  all  cases  where  there 
is  an  insurance  on  an  outward-bound  voyage,  and  also  on  the 
homeward-bound  voyage  from  the  ultimate  port  at  which  the 
homeward-bound  cargo  is  to  be  taken  in,  though  in  the  same 
policy,  the  division  into  two  voyages  and  two  risks  is  obvious 
and  natural;  insomuch  that,  by  the  French  ordinance  of  1681, 
which  is,  in  some  measure,  a  digest  of  the  general  law  of  mer- 
chants relative  to  maritime  causes,  it  is  expressly  provided  that 
a  fixed  proportion  of  the  premium  shall  be  returned  if  the  home- 
ward-bound voyage  never  commence.  **  Si  Tassurance  est  faite 
sur  marchandises  pour  Taller  &  le  retour,  et  que  le  vaisseau,  ^tant 
au  lieu  de  sa  destination,  il  ne  se  fasse  point  de  retour,  I'assureur 
sera  tenu  de  rendre  le  tiers  de  la  prime,  s'il  n'y  a  stipulation 
contra  ire.  *  Ordonn.  de  la  Mar.  1681,  art  6.  There,  too,  the 
words  are  "  assurance  pour  Taller  &  le  retour, "  are  much  less 
expressive  of  a  divisible  risk  than  those  used  in  the  present  policy. 
Lee  mentioned  a  case  of  Scott  and  others  v.  Bae,  tried  before  Lord 
Mansfield,  at  Guildhall,  as  directly  in  point.  The  insurance 
there  was,  "  at  and  from  Grenada  to  Boston,  in  New  England, 
and  from  thence  back  to  Grenada  and  London.  *  The  ship  sailed 
from  Grenada  to  Boston,  and  from  thence  to  Goldsborough,  in 
New  England,  and  from  Goldsborough  directly  to  London,  and 
Lord  Mansfield  held  that  the  contract  was  capable  of  being 
severed,  that  there  ought  to  be  a  return  of  premium  proportioned 
to  the  risk  from  Goldsborough  back  to  Grenada,  and  from  thence  to 
London,  and  that  this  proportion  might  be  ascertained,  and  had  been 
VOL.  XIV. — 83 
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proved  by  a  witness  to  amount  to  £3  per  cent^     Howoiih 

[788]  stated  that  in  the  case  of  Lavabre  v.  Walter,  2  Doug.  284, 

the  underwriters  were  so  well  satisfied  that  the  risk  might  be 

apportioned,  that  they  had  voluntarily  made  a  return  of  premium. 

Lord  Mansfield  said  the  reason  why  he  had  desired  the  motion 
to  be  made  on  the  point  concerning  the  return  of  premium,  and 
why  he  should  now  direct  that  the  case  should  stand  over  till  the 
Court  should  consider  of  their  opinion,  was  that,  in  all  mercantile 
transactions,  it  is  infinitely  more  important  that  the  law  should 
be  certain  and  uniform,  than  that,  at  first,  it  should  be  one  way 
or  the  other. 

This  day  his  Lordship  delivered  the  opinion  of  the  Court  to  the 
following  effect :  — 

Lord  Mansfield.  —  The  motion  for  a  new  trial  in  this  case  is 
made  upon  two  grounds:  1.  That  the  verdict  is  against  evidence; 
2.  That  there  ought  to  be  a  return  of  premium  for  the  voyage 
from  St  Domingo  to  Honfleur.  1.  There  was  but  one  witness 
examined, —  the  captain, —  and  he  did  give  evidence  that  he  was 
forced  to  go  into  Cayenne  and  Martinico  on  account  of  the  break- 
ing of  his  bowsprit  and  the  deficiency  of  provisions,  and  averred 
that  the  whole  was  occasioned  by  inevitable  necessity.  If  this 
was  true,  there  was  no  deviation  in  point  of  law ;  but  there  were 
many  suspicious  circumstances  in  his  evidence;  and  the  jury 
expressly  found,  on  the  specific  question  being  put  to  them,  that 
his  going  out  of  the  direct  course  was  wilful,  not  necessary.  They 
thought  that  when  he  sailed  from  Angola  he  did  not  intend  to  go 
to  St.  Domingo,  but  meant  to  try  the  Martinico  market  It  is 
said  that  as  the  case  rests  entirely  on  his  evidence,  you  must  take 
it  altogether,  and  believe  the  whole;  but  though  the  whole  of 
an  aflBdavit  or  answer  must  be  read,  if  any  part  is,  yet  you 
need  not  believe  all  equally.  You  may  believe  what  makes 
against  his  point  who  swears,  without  believing  what  makes  for 
it     It  was  an  extraordinary  circumstance  that  the  ship  should 

1  Nobody  at  the  Bar  recollected  this  London  on  or  before  the  Ist  of  Angast, 

case.    Lee  cited  what  Lord   Mansfield  1772 ;  so  that,  according  to  the  original 

said,  from  a  note  taken  on  the  back  of  the  contract,  and  independent  of  the  agree- 

brief  at  Guildhall,  by  Mr.  Thoresby,  who  ments  mentioned,  infra,  p.  516,  there  were 

was  attorney  for  one  of  the  parties,  and  two  risks,  viz.,  one  absolute,  from  Grenada 

who  has  favoured  me  with  the  perusal  to  Boston  and  back  to  Grenada,  and  an- 

of  the  brief,  from  which  it  appears  that  other  conditional,  viz.,  from   Grenada  to 

there  was  a  warranty  in  the  policy  that  London,  in  like  manner  as  in  the  case  of 

the  ship  should  depart  from  Grenada  for  Bond  v.  Nutt 
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be  so  soon  in  want  of  water,  and  a  very  suspicious  one  that  she 
should  fall  short  of  provisions.  How  came  the  captain  to  set  out 
on  such  a  voyage  so  scantily  provided  ?  Then,  there  was  a  piece 
of  evidence  which,  though  not  admissible  for  the  plaintiff,  was 
very  strong  against  him.  That  was  the  certificate  which  was 
obtained  out  of  the  regular  course  of  business,  and  manifestly 
intended  to  be  a  justification ;  and  yet  mentions  nothing  of  the 
loss  of  the  bowsprit,  which  the  captain  stated,  on  his  examina- 
tion, as  his  principal  reason  for  going  to  Cayenne.  There 
are  also  other  strong  circumstances.  But,  if  this  point  was  [789] 
doubtful,  who  but  the  jury  were  to  decide  upon  it?  No 
new  evidence  is  pretended.  It  is  not  pretended  that  the  plaintiff 
has  any  of  the  crew  to  produce,  to  explain  or  corroborate  the 
captain's  testimony.  If  we  were  to  grant  a  new  trial,  on  the 
ground  of  the  verdict  being  against  evidence,  it  would  be  sending 
the  cause  back  to  a  jury,  with  an  intimation  that  they  ought  to 
believe  the  captain.  We  are  all,  therefore,  against  granting  a 
new  trial  on  this  ground.  2.  If,  however,  the  plaintiff  should 
succeed  on  the  second  point,  the  determination  would  virtually 
allow  him  a  new  trial  on  the  whole  of  the  cause,  because  no  special 
case  was  reserved.  But  on  the  fullest  consideration,  and  after 
looking  into  all  the  cases  (though  my  opinion  has  fluctuated),  we 
are  now  all  clearly  of  opinion  that  there  ought  not  to  be  any 
return.  The  question  depends  upon  this:  Whether  the  policy 
contains  one  entire  risk  on  one  voyage,  or  whether  it  is  to  be  split 
into  six  different  risks  ?  for,  by  splitting  the  words,  and  taking 
"  at  "  and  "  from  *  separately,  it  will  make  six ;  viz.  1.  At  Hon- 
fleur;  2.  From  Honfleur  to  Angola;  3.  At  Angola,  &c.  The 
principles  are  clear.  Where  the  risk  has  never  begun  there  must 
be  a  return  of  premium ;  and  if  the  voyages  in  this  case  are  dis- 
tinct, the  risk  from  St.  Domingo  to  Honfleur  never  began.  On 
the  other  hand,  if  the  risk  has  once  begun,  you  cannot  sever  it, 
and  apportion  the  premium.  In  an  insurance  upon  a  life,  with  the 
common  exceptions  of  suicide  and  the  hands  of  justice,  if  the 
party  commit  suicide  or  is  executed  in  twenty-four  hours,  there 
shall  be  no  return.  The  case  is  the  same  if  a  voyage  insured  is 
once  begun.  Is  this  one  entire  risk  ?  The  insured  and  insurers 
consider  the  premium  as  an  entire  sum  for  the  whole,  without 
division:  it  is  estimated,  on  the  whole,  at  11  per  cent  And, 
which  is  extremely  material,  there  is  nowhere  any  contingency. 
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at  any  period,  out  or  home,  mentioned  in  the  policy,  which  hap- 
pening, or  not  happening,  is  to  put  an  end  to  the  insurance.  The 
argument  must  be,  that,  if  the  ship  had  been  taken  between 
Honfleur  and  Angola,  there  must  have  been  a  return.  By  an 
implied  warranty,  every  ship  must  be  seaworthy  when  she  first 
sails  on  the  voyage  insured,  but  she  need  not  continue  so  through- 
out the  voyage ;  so  that,  if  this  is  one  entire  voyage,  if  the  ship 
was  seaworthy  when  she  left  Honfleur,  the  undenfriters  would 
have  been  liable  though  she  had  not  been  so  at  Angola,  &c.  ;  but, 
according  to  the  construction  contended  for  on  the  part  of  the 

plaintiff,  she  must  have  been  seaworthy,  not  only  at  her 
[790]  departure  from  Honfleur,  but  also  when  she  sailed  from 

Angola  and  when  she  sailed  from  St.  Domingo.  The  cases 
of  Stevenson  v.  Snow  and  Bond  v.  Nutt  were  quite  different  from 
this.  They  depended  upon  this,  that  there  was  a  contingency 
specified  in  the  policy,  upon  the  not  happening  of  which  the 
insurance  would  cease.  In  Stevenson  v.  Snow  it  depended  on  the 
contingency  of  the  ship  sailing  with  convoy  from  Portsmouth, 
whether  there  should  be  an  insurance  from  that  place.  This 
necessarily  divided  the  risk,  and  made  two  voyages.  In  Bond  v. 
Nutt  it  was  held  that  there  were  two  risks  upon  the  same  prin- 
ciple. "  At  Jamaica  *  was  ona  The  other,  viz.  the  risk  *  from 
Jamaica,"  depended  on  the  contingency  of  the  ship  having  sailed 
on  or  before  the  first  of  August  That  was  a  condition  precedent 
to  the  insurance  on  the  voyage  from  Jamaica  to  London.  The 
two  cases  of  Tyrie  v.  Fletcher  and  Loraine  v.  Tomlinson  are  very 
strong,  for,  if  you  could  apportion  the  premium  in  any  case,  it 
would  be  in  insurances  on  time.  Therefore,  on  very  full  con- 
sideration, we  think  this  one  entire  risk,  one  voyage,  and  that, 
there  can  be  no  return  of  premium.  The  nde  discharged. 

After  Lord  Mansfield  had  delivered  the  opinion  of  the  Court, 
as  above,  he  said  he  had  forgot  to  mention  the  case  of  Scott  v.  Rae; 
that  he  had  no  recollection,  of  it,  but  that  it  appeared  from  the 
brief,  which  Lee  had  brought  into  Court,  that  there  had  been  a 
new  agreement  with  the  underwriters,  that  the  ship  might  go  to 
Goldsborough :  that  he  must  have  looked  upon  that  as  a  new  voy- 
age. Lee  took  notice  that  there  were  two  agreements :  one,  that 
the  ship  should  load  at  Goldsborough,  to  which  the  defendant  had 
acceded ;  another,  that  she  should  come  directly  from  that  port  to 
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London  without  returning  to  Grenada,  to  which  the  defendant  had 
not  acceded;  but  Lord  Mansfield  said,  the  first  agreement  was 
sufficient  to  support  the  determination. 

Long  V.  Allan. 

4  Dongl.  276-278. 

Insurance.  —  Warranty.  —  Return  of  Premium. 
In  an  action  on  a  policy  of  a  ship  warranted  to  depart  with  convoy,  if  [276] 
the  ship  sails  without  convoy^  the  assured  is  entitled  to  recover  the 
premium.    A  usage  in  such  case  t<>  return  the  premium;  deducting  a  half  per 
cent,  is  good. 

This  was  an  action  against  an  underwriter  on  a  policy  of 
insurance.  The  first  count  in  the  declaration  stated  that  the 
plaintiffs  had  made  an  insurance  on  the  24th  of  August, 
♦1782,  upon  goods  on  board  a  ship  called  the  Jamaica,  [*277] 
■  at  and  from  Jamaica  to  London,  warranted  to  depart  with 
convoy  for  the  voyage,  and  to  sail  on  or  before  the  1st  of  August :  " 
that  the  defendant  underwrote  £400  on  that  policy  at  that  premium : 
that  on  the  Slst  of  July,  1782,  the  ship  sailed  from  Jamaica  for  Lon- 
don, but  without  any  convoy  for  the  voyage,  whereby  the  policy 
became  void ;  by  reason  whereof  the  defendant  became  liable  to  pay 
to  the  plaintiffs  £50  8«.,  being  the  premium  he  received  for  the 
said  insurance.  There  were  other  counts  for  money  paid  and 
money  had  and  received.     The  defendant  pleaded  non  assumpsit 

The  trial  of  the  cause  came  on  before  the  Earl  of  Mansfield, 
at  Guildhall,  at  the  sittings  after  last  term,  when  a  verdict  was 
found  for  the  plaintiffs  with  £48  8s,  damages,  subject  to  the 
opinion  of  the  Court  on  a  case  which  stated  that  the  defendant 
underwrote  the  policy  as  stated  in  the  declaration ;  that  the  ship 
sailed  from  Jamaica  for  London  without  convoy  on  the  31st  of 
July,  1782 ;  and  that  the  jury  found  the  constant  usage  to  be  that 
in  insurances  at  and  from  Jamaica  to  London,  warranted  to  depart 
with  convoy,  or  to  sail  on  or  before  the  Ist  of  August,  where  the 
ship  does  not  depart  with  convoy,  or  sails  after  the  1st  of  August, 
to  return  the  premium,  deducting  a  half  per  cent 

Baldwin  for  the  plaintiff.  —  This  is  a  stronger  case  than  any  that 
has  yet  been  determined.  Here  the  jury  have  found  that  it  has 
been  customary  to  return  the  premium,  deducting  a  part  The 
reason  of  the  case  also  is  strong  in  favour  of  the  plaintiffs.    Steven- 
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son  V.  Snow,  3  Burr.  1237,  1  Black.  315,  318,  is  in  point,  and 
there  no  usage  was  found.  ^  When  the  party  runs  no  risk  he 
ought  not,  in  conscience,  to  retain  the  premium.  Bond  v.  Nutt, 
Cowp.  601,  1  Uougl.  367  (n).     See  Park  Ins.  530,  6th  ed. 

Grant,  contra.  —  This  is  a  question  on  the  construction  of  the 
policy,  and  no  usage  should  have  been  gone  into.  Loraine  v. 
Tomlinson,  2  Dougl.  585.  The  only  question  is,  whether 
[*  278]  *  this  is  an  entire  risk  or  two  different  riska  If  the 
usage  were  to  govern,  there  might  be  two  different  deter- 
minations on  two  policies  containing  exactly  the  same  words. 
The  insurer  takes  the  combined  risk,  —  the  dangerous  and  the  less 
dangerous  portion  of  the  voyaga  When  the  risk  has  once  com- 
menced, it  cannot  be  defeated  by  a  subsequent  event     Emerigon. 

Lord  Mansfield.  —  The  law  is  clear  that  where  the  risk  has 
never  commenced  the  premium  shall  be  returned.  Where  it  has 
not  been  so  held,  different  stages  of  the  voyage  could  not  be  made. 
The  inclination  of  my  opinion  has  been  on  principle,  that  where, 
in  a  certain  event,  the  risk  shall  not  be  run,  there  ought  to  be  a 
return  of  premium.  But  where  there  is  a  usage  it  makes  it  clear, 
as  it  must  then  be  understood  to  be  ingrafted  on  the  policy. 

WiLLES  and  Ashhurst,  Justices.  —  Same  opinion. 

BuLLER,  Justice.  —  The  only  question  is  whether  parol  evidence 
was  receivable.  If  it  was,  it  is  in  this  case  decisive.  In  Bond 
v.  Gonzales,  coram  Holt,  2  Salk.  445,  Lord  Holt  admitted  such 
parol  evidence.  You  may  receive  evidence  to  explain  or  control 
the  policy.^  In  Meyer  v.  Oregson,  3  Dougl.  402,  no  usage  was 
proved.  Judgment  for  the  plaintiff. 

ENGLISH  NOTES. 

Here  may  be  noted  the  questions  which  may  arise  upon  an  insurance 
made  bond  fide  on  the  assumption  of  an  interest  which  has  never 
existed. 

Where  underwriters  have  resisted  a  claim  on  the  ground  of  want  of 
interest,  and  it  appears  there  never  had  been  a  legal  interest,  although 
there  was  neither  illegality  in  the  voyage  nor  fraud  in  effecting  the  in- 
surance, the  insured  was  held  entitled  to  a  return  of  premium.  Routh 
V.  Thompson  (1809),  11  East,  428,  10  E.  E.  539.    This  was  one  of  the 

1  The  usage  found  was  to  return  a  part         *  Mr.  Justice  Buller  must  be  under- 

of  the  premium,  ivithout  ascertaining  what  stood  to  mean  parol  evidence  of  the  usage 

part.    Lord  Mansfield  said  he  did  not  of  trade.    See  Weston  v.  Ernes,  1  Taunt 

go  on  the  usage.  117. 
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cases  arising  out  of  the  Danish  embargo,  and  in  circumstances  similar 
to  the  leading  case  of  Lucena  v.  Craufurdy  13  B.  C.  151.  The  insurer 
was  in  a  somewhat  similar  position  to  a  captor  under  the  Kaval  Prize 
Act,  1864  (27  &  28  Vict.,  c.  24;  see  in  particular  sect.  55). 

Where,  however,  the  subject  insured  has  come  home  safely,  the 
insured  cannot  afterwards  claim  the  return  of  premium  on  the  ground 
that  he  had  no  insurable  interest.  In  McCulloch  v.  Royal  Exchange 
Assurance  Co,  (1813),  3  Camp.  406,  14  B.  E.  765,  where  the  insurance 
was  on  ship  and  freight,  —  the  ship  having  arrived  safe,  and  the  freight 
paid, — Lord  Ellenbgrough  said  (3  Camp.  410):  *<The  voyage  has 
been  performed,  and  the  ship  has  arrived  in  safety.  The  freight  has 
been  earned  and  paid.  It  strikes  me  as  now  too  late  to  rip  up  the 
matter  and  to  say  you  had  no  insurable  interest.  You  might  have 
rescinded  the  contract  before  the  event;  but,  after  that  has  been  deter- 
mined in  favour  of  the  underwriters,  it  does  not  lie  in  your  mouth  to 
tell  them  they  never  were  liable,  and  that  the  premium  was  a  payment 
without  consideration." 

In  cases  of  over-insurance  and  short  interest,  where  under  no  circum- 
stances could  the  insurer  have  been  called  upon  for  the  full  amount, 
there  is  a  right  to  a  proportionate  return  of  premium.  This  is  appar- 
ently assumed  without  question  in  several  of  the  reported  cases ;  such 
as  Forbes  Y.  Aspinall^  13  R.  C.  673;  Rickman  v.  Carstairs  (1833),  5  B. 
&  Ad.  651,  cit.  13  R.  C.  582;  Tohin  v.  Harford,  13  R.  C.  598. 

AMERICAN  NOTES. 

These  cases  are  all  cited  by  Mr.  Parsons  in  his  chapter  on  Return  of 
Premium  (1  Marine  Insurance,  pp.  505-517).  He  says :  "  If  no  part  of  the 
risk  attaches,  either  because  no  part  of  the  goods  is  shipped  {Graves  v.  Marine 
Ins.  Co.,  2  Gaines  [N.  Y.],  339;  Scriba  v.  Ins.  Co.  of  N.  A.,  2  Washington 
[U.  S.  Circ.  Ct.],  107 ;  Toppan  v.  Atkinson,  2  Massachusetts,  365),  or  because 
no  part  of  the  voyage  takes  place  (Forbes  v.  Church,  3  Johnson  Cases  [N.  Y.], 
159),  or  because  the  insurance  was  predicated  on  a  fact  about  which  the  par- 
ties were  mistaken  (as  a  blockade,  Taylor  v.  Summer,  4  Massachusetts,  56), 
or  because  the  insured  had  no  interest  (Routh  v.  Thompson,  11  East,  428), 
or  because  the  vessel  was  unseaworthy  and  the  risk  never  attached  (Porter  v. 
Bussey,  1  Massachusetts,  436;  Scriba  v.  Ins.  Co.  ofN.  A.,  supra;  Com.  Ins. 
Co.  V.  Whitney,  1  Metcalf  [Mass.],  21),  the  whole  premium  is  returnable." 
So  where  the  subject-matter  is  so  erroneously  described  that  the  policy 
does  not  attach:  Robertson  v.  United  Ins.  Co.,  2  Johnson  Cases  (N.  Y.),  250; 
1  Am.  Dec.  166 ;  or  the  contract  becomes  illegal  by  subsequent  law :  Gray  v. 
Sims,  3  Washington  (U.  S.  Circ.  Ct.),  276 ;  or  the  issue  is  unauthorized :  Lynn 
V.  Burgoyne,  13  B.  Monroe  (Kentucky),  400;  Foster  v.  U.  S.  Ins.  Co.,  11 
Pickering  (Mass.),  85;  or  void  for  untrue  answers:  Insurance  Co.  v.  Pyle, 
44  Ohio  St.  19,  citing   Tyrie  v.  Fletcher  and  Delavigne  v.   United  Ins.  Co., 
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1  Johnson  Cases  (N.  Y.)*  310.  So  of  a  life  policy  void  for  lack  of  consent  of 
the  assured  life,  Fisher  v.  Met,  L,  Ine,  Co.,  160  Mass.  886 ;  39  Am.  St.  Rep. 
495.  So  of  a  fire  policy  which  never  attached  by  reason  of  breach  of  war- 
ranty, not  fraudulent.  Jones  v.  Insurance  Co.,  90  Tennessee,  604;  25  Am. 
St  Rep.  706,  citing  Tyrie  v.  Fletcher,  The  first  two  principal  cases  are  cited 
in  14  Am.  &  Eng.  Enc.  of  Law,  pp.  400,  401,  with  the  statement :  «  The  law 
is  the  same  in  the  United  States."  All  are  cited  in  1  Beach  on  Insurance, 
sects.  364,  568. 

In  Homer  ▼.  Dorr,  10  Massachusetts,  26,  the  insurance  was  on  voyage  and 
return.    The  risk  was  held  entire,  although  a  custom  to  sever  it  was  shown. 

In  Taylor  v.  Lowell,  3  Mass.  331 ;  3  Am.  Dec.  141,  there  was  insurance  on 
vessel,  cargo,  and  freight,  while  at  and  from  Calcutta  to  the  United  States,  to 
sail  in  August.  The  vessel  sailed  in  August,  but  put  back  on  account  of  leaks 
existing  when  the  cargo  was  loaded.  She  was  unloaded  and  repaired,  reloaded, 
sailed  again  in  February,  and  arrived  safely.  Held,  that  the  risk  attached, 
and  the  premium  could  not  be  recovered  back.     Citing  Tyrie  v.  Fletcher. 

Where  an  entire  risk  has  once  attached,  the  premium  is  earned,  and  no 
return  can  be  had.  Turner  v.  Burrows,  8  Wendell  (N.  Y.),  144;  Hendricks  v. 
Com,  Ins.  Co.,  8  Johnson  (N.  Y.),  1,  citing  all  the  principal  cases.  In  the 
Hendricks  case,  Spencer,  J.,  dissented,  arguing  that  '*  Lord  Mansfield  may 
be  quoted  in  contradiction  of  himself  in  Tyrie  v.  Fletcher,"  and  that  it  was 
'*  an  obiter  dictum,  overruled  by  himself  in  Meyer  v.  Gregson'*  He  also  speaks 
of  "  another  dictum  of  Lord  Mansfield's  in  the  case  of  Bermon  v.  Woodbridge," 
referring  to  his  observations  on  Bond  v.  Nutt,  and  continues :  '*  I  do  not  intend 
anything  disrespectful  to  that  great  man  when  I  say,  that  neither  his  Lord- 
ship nor  any  of  the  Judges  held  any  such  doctrine  in  Bond  v.  Nutt," 

In  New  York  F,  Ins.  Co.  v.  Roberts,  4  Duer  (N.  Y.  Super.  Ct.),  145,  Oakley, 
Ch.  J.,  observed :  **  There  is  one  respect  in  which  an  insurance  against  marine 
risks  seems  to  be  distinguished  from  all  other  contracts.  Even  when  the 
policy  has  been  signed  and  delivered,  and  the  premium  paid  or  secured  to  be 
paid,  the  contract  may  be  dissolved  at  the  election  of  one  of  the  parties  with- 
out the  consent  or  knowledge  of  the  other.  It  is  to  the  assured  alone,  how- 
ever, that  this  privilege  belongs,  and  it  is  only  in  one  mode  that  it  can  be 
exercised  by  him.  He  has  not  an  unlimited  discretion  to  annul  the  contract 
when  and  how  he  pleases.  The  contract  can  only  be  dissolved  so  as  to  exou* 
erate  him  from  the  payment  of  the  premium,  or  entitle  him  to  demand  its 
return,  by  his  electing  not  to  commence  the  voyage  or  adventure  to  which 
the  insurance  relates.  If  a  ship  insured  to  Havre  sails  for  Liverpool,  or  goods 
insured  to  one  port  are  shipped  for  another,  or  are  not  shipped  at  all,  the 
contract  is  at  an  end,  and  the  underwriters  lose  their  premium.  But  if  the 
voyage  or  adventure  insured  is  not  abandoned  nor  broken  up,  the  assured 
cannot  put  an  end  to  the  contract  by  a  mere  declaration  and  notice  of  his 
intentions.  He  cannot  dissolve  the  contract  because  he  is  dissatisfied  with  its 
terms,  and  prefers  to  become  his  own  insurer,  or  believes  he  can  effect  a  new 
insurance  covering  the  same  risks  at  a  lower  rate  of  premium.  Where  the 
risks  described  in  the  policy  are  so  commenced  that  by  the  terms  of  the  insur- 
ance the  underwriters  would  be  liable  for  a  loss,  they  are  entitled  to  retain  or 
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recover  the  premium,  unless  it  is  proved  that  before  the  risks  commenced  or 
terminated  they  had  consented  to  dissolve  the  contract ;  and  we  apprehend 
that  these  rules  are  just  as  applicable  where  the  policy  covers  successive  risks, 
as  where  it  is  confined  to  a  single  voyage ;  although  when  the  risbt  are  not 
merely  successive,  but  distinct  and  index)endent»  so  that  the  premium  may  be 
apportioned,  the  non-inception  of  a  portion  of  the  risks  will  doubtless  warrant 
a  proportionate  return  or  diminution  of  the  premium." 

In  Waters  v.  Allen,  5  Hill  (N.  Y.),  421,  Tyrie  v.  Fletcher  is  cited,  and  the 
observation  of  Lord  Mansfield  that  the  premium  shall  be  returned  "  where 
the  risk  has  not  been  run,  whether  its  not  having  been  run  was  owing  to  the 
fault,  pleasure,  or  will  of  the  insured,"  was  applied  in  a  case  where  the  policy 
was  on  distinct  risks,  with  a  separate  premium  on  each,  and  immediately  after 
the  first  risk  had  commenced  the  insured  had  fraudulently  destroyed  the 
vessel,  and  consequently  the  other  risks  had  not  attached.  Bronson,  J., 
observed :  "  Although  this,  like  some  other  sweeping  remarks  made  by  that 
great  man,  must  be  taken  with  some  allowance,  I  think  it  may  safely  be  ap- 
plied to  this  case."  "  I  think  this  a  safe  rule,  viz.,  that  where  the  insured 
sues  for  a  loss,  and  fails  on  the  ground  that  his  contract  is  void  by  reason  of 
his  own  fraud  in  procuring  it,  or  where  he  sues  for  a  return  of  premium,  and 
is  obliged  to  show  his  own  fraud  in  making  title  to  the  money,  then  he  shall 
not  have  a  return ;  but  when  the  contract  is  valid,  and  the  insured  can  make 
title  to  a  return  of  pi*emium  without  showing  his  own  fraud,  there  he  may 
recover,  although  but  for  his  own  fault  the  peril  insured  against  might  have 
been  run." 


No.  97.— BRADFORD  t;.    SYMONDSOK 
(c.  A.  1881.) 

RULE. 

In  a  question  of  return  of  premium,  the  risk  is  consid- 
ered to  have  been  entered  upon,  if  there  is,  at  the  time  of 
making  the  contract,  an  uncertainty  in  contemplation  of 
both  parties  as  to  the  safety  of  the  adventure  ;  although  in 
point  of  fact  the  risk  may  at  that  time  have  been  deter- 
mined by  the  safe  arrival  of  the  ship  and  cargo. 

Bradford  v.  Symondton. 

7  Q.  B.  D.  456-465  (s.  c.  50  L.  J.  Q.  B.  582 ;  45  L.  T.  364 ;  30  W.  R.  27). 

InstMrance.  —  Poliey  attaching.  —  Bisk  determined  in  Fact  biU  not  in  [456] 
Knowledge  of  Parties,  —  Action  for  Premium, 

The  defendant,  who  had  insured  a  cargo  by  a  certain  vessel  lost  or  not  lost 
for  a  certain  voyage,  believing  such  vessel  to  be  overdue,  effected  a  policy  of 
reinsurance  with  the  plaintiff  on  the  same  cargo  and  risk. 
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Before  effecting  the  policy  of  reinsuraDcei  the  vessel  and  cargo  had  in  fact 
arrived  safely  at  the  port  of  destinatiou ;  but  this  was  not  known  to  either  the 
plaintiff  or  defendant  at  the  time  the  policy  was  effected. 

Held,  that  the  policy  had  attached,  and  that  therefore  the  plaintiff  was  entitled 
to  the  premiam  at  which  it  had  been  effected. 

On  the  3rd  of  October,  1879,  the  Phoenix  Insurance  Company  of 
New  York,  insured  by  declaration  on  an  open  policy  of  the  22nd 
of  September,  1876,  a  cargo  by  the  Alata,  lost  or  not  lost,  from 
Philadelphia  to  Eochfort. 

On  the  23rd  of  December,  1879,  the  Phoenix  Insurance  Com- 
pany, by  the  defendant  as  their  agent,  effected  at  a  premium  of 
75  guineas  per  cent  a  Lloyd's  policy,  which  was  underwritten  by 
the  plaintiff,  as  a  reinsurance  to  the  extent  of  £1500  on  the 
same  cargo  and  risk  as  was  so  insured  by  the  Phoenix  Insurance 
Company. 

The  Alata  sailed  from  Philadelphia  to  Eochfort,  on  the  1st  of 
October,  1879,  with  the  cargo  on  board,  and  arrived  safely  at 
Eochfort  on  the  14th  of  November,  1879,  discharged  there  her 
cargo  undamaged,  and  sailed  thence  on  the  18th  of  December, 
1879 ;  but  at  the  time  of  effecting  the  policy  of  reinsurance  of  the 
23rd  of  December  nothing  had  been  heard  of  the  arrival  of  the 
Alata,  and  neither  the  plaintiff  nor  the  defendant  nor  the  Phoenix 
Insurance  Company  knew  that  she  and  her  caigo  had  then  safely 
arrived.  Under  these  circumstances  the  Phoenix  Insurance  Com- 
pany, and  the  defendant  as  their  agent,  refused  to  pay  the  pre- 
mium, contending  that  there  had  been  nothing  to  insure  and  no 
risk  by  the  plaintiff. 

The  plaintiff  accordingly  brought  this  action   to  recover  the 

premium  payable  by  the  said  policy.     The  action  was  tried  before 

Lord  CoiiERiDGE,  Ch.  J. ,  without  a  jury,  on  the  admitted 

[*457]  facts,  at  *the  Middlesex  Trinity  sittings,  1880,  when  his 

Lordship  gave  judgment  for  the  plaintiff  for  the  amount 

claimed. 

From  this  judgment  the  defendant  appealed. 

March  1  and  3.  Benjamin,  Q.  C. ,  and  French  for  the  defend- 
ant —  At  the  time  the  policy  of  reinsurance  was  made;  there  was 
no  risk  to  be  run,  and  therefore  no  consideration  for  the  premium. 
The  rule  is  thus  stated  by  Lord  Mansfield,  in  Tt/rie  v.  Fletcher, 
2  Cowp.  666,  668  (p.  502,  ante),  «  Where  the  risk  has  not  been 
run,  whether  its  not  having  been  run  was  owing  to  the  fault, 
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pleasure,  or  will  of  the  insured,  or  to  any  other  cause,  the  premium 
shall  be  returned,  because  a  policy  of  insurance  is  a  contract  of 
indemnity. '  It  is  admitted,  on  the  part  of  the  plaintiff,  that  if 
the  voyage  had  never  begun  there  would  have  been  no  risk,  and 
the  premium  would  have  to  be  returned;  then,  if  the  voyage  is 
over  and  the  ship  has  arrived  safely,  how  can  there  be  any  risk  ? 
The  reinsurance  was  made  here,  under  circumstances  of  a  mistake, 
in  fact,  by  both  parties,  and  the  premium,  therefore,  ought  not  to 
be  payable.  Oom  v.  Bruce,  12  East,  225  (11  R  R  367) ;  fferUig 
V.  Staniforth,  5  M.  &  S.  122 ;  and  Twm.  Henry  v.  Stani/orth, 
4  Camp.  270  (17  R  R  293).  No  doubt  *  the  insurers  can,  if  such 
be  the  intention  and  agreement,  make  themselves  responsible  for 
a  loss  which  has  already  happened  when  the  policy  is  made : " 
2  Parsons  on  Insurance,  p.  44;  and  in  Sutherland  v.  Pratt,  11  M. 
&  W.  296,  it  was  held  to  be  no  answer  to  an  action  on  a  policy  on 
goods  (lost  or  not  lost),  that  the  interest  in  them  was  not  acquired 
until  after  the  loss.  "  Such  a  policy, '  says  Lord  Wensleydale, 
in  that  case,  **  is  clearly  a  contract  of  indemnity  against  all  past 
as  well  as  all  future  losses  sustained  by  the  assured  in  respect  to 
the  interest  assured. '  But,  as  stated  in  2  Arnould  on  Insurance, 
5th  ed.  p.  1057,  "  in  case  the  risk  had  no  inception,  whatever  may 
have  been  the  cause,  even  the  neglect  or  fault  of  the  assured  him- 
self, provided  it  be  not  his  actual  fraud,  the  premium  is  by  law 
to  be  returned. "  Then  he  says,  "  The  general  law  maritima  agrees 
with  our  own  on  this  point,  and  is  based  on  the  same  principles," 
citing  2  Emerigon,  c.  xvi.  §  1,  p.  186.  On  behalf  of  the 
plaintiff  reliance  will  be  placed  on  *  2  Park  on  Insur-  [*  458] 
ance,  cap.  xix.  7th  ed.  p.  562,  where  there  is  the  follow- 
ing passage :  ^  If  the  ship  be  arrived  before  the  policy  is  made  and 
the  underwriter  is  acquainted  with  the  arrival,  but  the  insured  is 
not,  it  should  seem  the  latter  will  be  entitled  to  have  his  premium 
restored  on  the  ground  of  fraud.  But  if  both  parties  be  ignorant 
of  the  arrival  and  the  policy  be  (as  it  usually  is)  lost  or  not  lost, 
I  think,  in  that  case,  the  underwriter  should  retain  it;  because, 
under  such  a  policy,  if  the  ship  had  been  lost  at  the  time  of  sub- 
scribing, he  would  have  been  liable  to  pay  the  amount  of  his 
subscription.  *  He,  however,  subsequently  states,  at  p.  563,  **  The 
principle  upon  which  the  whole  of  this  doctrine  depends  is  simple 
and  plain,  admitting  of  no  doubt  or  ambiguity.  The  risk  or  peril 
is  the  consideration  for  which  the  premium  is  to  be  paid ;  if  the 


624  INSUBANCB. 


Vo.  97.  — Bradford  y.  BymondMB,  7  0.  B.  D.  459,  469. 


risk  be  not  run,  the  consideration  for  the  premium  fails;  and 
equity  implies  a  condition  that  the  insurer  shall  not  receive  the 
price  of  running  a  risk,  if,  in  fact,  he  runs  none. "  In  2  Phillips 
on  Insurance,  sect  1826,  it  is  also  said,  *'  The  risk  may  have 
terminated  before  the  policy  is  made,  yet  if  it  be  so  made  that  it 
would  have  applied  to  any  loss  that  might  have  happened  during 
the  risk,  no  return  of  premium  can  be  demanded.  "  Here  the  policy 
of  reinsurance  was  made  on  the  assumption  that  the  voyage  had 
not  terminated,  and  that  the  Phoenix  Insurance  Company  might 
be  liable  to  pay  for  a  loss.  This  was  a  mistake ;  there  never  was 
any  risk,  and  the  policy  of  reinsurance  never  did  and  never  could 
attach.  Next)  the  defendant  never  had  any  insurable  interest 
when  the  policy  of  insurance  was  effected.  "  The  rule,  in  fact,  is, 
that  if  through  mistake,  misinformation,  or  any  other  innocent 
cause,  an  insurance  be  made  without  any  interest  whatsoever,  the 
assured  is  entitled  to  recover  back  the  whole  premium. "  2  Arnould 
on  Insurance,  5th  ed.  p.  1066. 

[Brett,  L  J.  —  That  second  point  seems  to  be  the  same  as  the 
first,  for  during  the  whole  time  of  the  insured  voyage  the  assured 
had  insurable  interest,  but  as  the  voyage  had  terminated,  it  is 
said  there  was  no  insurable  interest] 

There  was  no  interest  when  the  second  policy  was  effected. 

[Brett,  L  J.  —  You  say  there  was  no  insurable  interest  when 
that  policy  attached ;  but  then  when  did  it  attach  ?    Might  it  not 

attach  to  a  time  before  it  was  made  ?] 
[*  459]       *  It  might  cover  losses  before  it  was  made,  but  it  could 
not  attach  unless  there  was  something  then  existing  to 
which  it  could  attach,  and  that  was  not  so  here. 

Cohen,  Q.  C. ,  and  HoUams  for  the  plaintiff.  —  With  regard  to 
the  first  point,  there  was  a  risk  when  the  policy  of  reinsurance 
was  made.  The  policy  would  cover  past  as  well  as  future  losses, 
and  there  is  no  condition,  expressed  or  implied,  that  if  the  voy- 
age be  ended  when  it  is  made,  the  premium  shall  be  returned* 
"  The  form  of  the  policy  in  England  and  the  United  States  con- 
tains the  words  *  lost  or  not  lost ; '  and  if  the  subject  insured  be 
lost  or  has  arrived  in  safety  when  the  contract  is  made,  it  is  still 
valid  if  made  in  ignorance  of  the  event,  and  the  insurer  must  pay 
the  loss  or  not  pay  it,  as  the  case  may  be.  This  is  laid  down  by 
the  foreign  jurists  as  a  general  principle  of  insurance  without 
reference  to  those  words  which  are  said  to  be  peculiar  to  the 
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English  policies. "  3  Kent's  Commentaries,  12tli  ed.  p.  259.  In 
case  of  fraud  on  the  part  of  the  insurer,  the  premium  must  be 
returned,  as  if  he  knew  at  the  time  of  making  it  that  the  vessel 
had  arrived.  2  Amould  on  Insurance,  5th  ed.  1064,  citing  Lord 
Mansfield  in  Carter  v.  Boehm,  3  Burr.  1905.  That  would  seem 
to  imply  that  where  the  insurer  did  not  so  know  of  the  arrival  of 
the  vessel  the  premium  would  not  be  returnable.  The  French  and 
German  law  is  to  the  same  effect  Code  de  Commerce,  arts.  366 
and  367;  German  Code,  art  789.  The  cases  of  Oom  v.  Bnuie, 
12  East,  225  (11  R  R  367),  and  Rmtig  v.  Stani/orth,  5  M.  A  S. 
122  (17  R  R  293),  are  very  different  from  the  present  one. 
They  were  cases  where  the  policy  was  void,  and  never  attached  at 
all.  The  second  policy,  in  the  present  case,  was  never  void,  and 
the  consideration,  which,  in  fact,  was  the  plaintiff's  undertaking 
to  indemnify  against  past  and  future  losses,  did  not  wholly  fail. 
Suppose  the  vessel  had  been  lost,  being  at  the  bottom  of  the  sea 
when  the  policy  was  made,  there  might  equally  be  said  to  be  then 
no  risk  to  be  run,  for  the  event  was  certain  in  the  sense  that  it 
had  happened,  though  uncertain  in  the  sense  that  it  was  unknown, 
but  the  undertaking  to  indemnify  against  this  loss  would  be  a 
good  consideration  for  the  premium.  There  is  a  case  of 
Natu8ch*y,  Hendewerk,^  exactly  in  point,  in  which  the  [*460] 
late  Mr.  Justice  Willes  decided  that  an  insurer  had  a 
right  to  the  premium  on  a  policy  of  insurance  which  was  effected, 
as  in  the  present  case,  after  the  vessel  had  in  fact  arrived  at  her 
port  of  destination.  In  Emerigon,  cap.  xv.  §  3,  ed.  translated  by 
Meredith,  p.  635,  it  is  said :  "  If  there  is  no  fraud,  and  one  of  the 

1  Not  reported.  It  was  an  action  bj  bers  in  April,  1871,  where  it  was  argned 
insurance  brokers  to  recover  the  premiam  on  the  admitted  facts  by  J.  C.  Mathew,  for 
due  in  respect  of  a  policy  of  insurance  the  plaintiffs,  and  Cohen,  Q.  C,  for  the 
against  war  risk  only,  effected  by  them  defendants.  That  learned  Judge  was  of 
for  and  at  the  request  of  the  defendant  on  opinion  that  in  the  absence  of  knowledge 
the  Friede,  a  German  vessel,  on  a  voyage  that  the  vessel  had  arrived  at  Hull,  the 
from  Dantzic  to  HuU,  during  the  war  of  policy  ought  to  be  treated  as  a  contract 
1870  between  France  and  Germany.  Some  that  during  the  voyage,  which  was  an  ex- 
few  hours  before  the  policy  was  effected,  isting  one,  the  vessel,  which  was  also  an 
the  Friede  had  arrived  safely  at  her  port  existing  one,  had  not  been  and  should  not 
of  destination,  but  the  insurance  was  or-  be  captured,  and  that  if  the  policy  did  so 
dered  and  effected  in  ignorance  by  either  protect  the  assured  from  any  damage  that 
party  of  such  arrival,  and  upon  the  snppo-  might  have  been  sustained,  it  was  difficult 
sition  that  the  said  vessel  was  still  at  sea.  to  see  why  the  underwriter  was  not  entitled 
By  arrangement  the  action  was  not  tried  to  his  premium.  He  accordingly  directed 
at  Nisi  Prius,  but  left  to  the  decision  of  a  verdict  to  be  entered  for  the  plaintiffs 
WiLLSB,  J.,  who  heard  the  case  at  cham-  for  the  amount  of  their  claim. 
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parties  is  not  better  informed  than  the  other,  the  least  uncertainty 
of  the  event,  fortunate  or  unfortunate,  sufl&ces  to  render  the  insur- 
ance valid ;  "  and  referring  to  Valin's  statement  that  it  is  one 
thing  to  know  the  loss  of  a  vessel,  and  another  to  have  room,  and 
even  just  cause  for  fear,  Emerigon  goes  on  to  say,  "  In  the  first 
case,  the  insurance  is  void ;  in  the  second,  it  is  valid,  if  there  be 
neither  fraud  nor  dissimulation,  nor  false  assertion. " 

Then  as  to  the  second  point,  the  assured  had  an  insurable 
interest,  and  he  had  it  at  the  time  the  voyage  commenced.  This 
was  a  policy  of  reinsurance,  and  the  plaintiff  would  stand  in  the 
place  of  the  insurer  under  the  first  policy,  and  whatever  that  insurer 
would  be  liable  to  pay,  the  plaintiflF  would  be  liable  to  pay. 

[Beamwell,  L.  J.  —  Suppose  no  goods  had  been  shipped,  the 
premium  would  then  be  returnable ;  but  why  ?] 

Because  in  that  case  there  could  be  no  possibility  of  liability 

of  the  underwriter  on  such  a  policy,  as  there  would  then 

[*  461]  never  be  a  *  time  when  the  assured  could  have  had  a  loss 

during  the  voyage.     The  policy  would  never  have  attached, 

but  when  once  it  has  attached  the  premium  is  not  returnable. 

Benjamin,  Q.  C,  in  reply. — Emerigon  is  not  always  to  be 
relied  on.  The  passage  cited  from  Emerigon  is  not  to  be  recon- 
ciled with  the  passage  by  the  same  writer  at  page  636  of  Meredith's 
edition.  He  there  states  that  he  was  consulted,  in  1781,  on  an 
insurance  made  at  Marseilles,  on  cargo  of  a  vessel  already  arrived 
in  the  port  of  that  town,  and  that  the  insurer  contended  that  the 
premium  was  due  to  him,  because  at  the  time  of  signing  the 
policy  he  did  not  know  the  return  of  the  vessel,  but  that  he, 
Emerigon,  was  of  a  contrary  opinion,  stating  that  the  risk  on 
goods  of  a  vessel  already  arrived  at  the  port  of  its  destination  had 
never  been  made  by  itself  the  subject  of  a  maritime  insurance. 

Cut,  adv.  vult, 

April  L  Brett,  L  J.  —It  is  proposed  that  I  should  give  judg- 
ment first  in  this  case.  The  action  is  brought  for  the  recovery  of 
the  premium  payable  on  a  policy  of  insurance  eflfected  by  the 
defendant  with  the  plaintiff,  and  the  defence  is  that  the  policy 
never  attached.  The  policy  was  underwritten  by  the  plaintiff  by 
way  of  reinsurance  of  a  cargo  by  a  certain  vessel  from  Philadelphia 
to  Rochfort,  which  the  defendant  had  insured.  The  vessel  had 
not  only  sailed  from  Philadelphia  to  Sochfort  with  the  caigo  on 
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board,  but  the  voyage  had  been  completed  with  safety  and  vrith- 
out  any  damage  to  the  cargo  whatever,  when  the  reinsurance  was 
made  by  the  defendant  with  the  plaintiff,  but  this  was  not  known 
to  either  party  at  the  time  this  policy  was  entered  into.  It  wa^ 
supposed  then  that  the  vessel  was  overdue  (and  the  policy  was 
therefore  made  at  a  very  high  premium),  though  I  think  that  that 
is  a  fact  which  is  wholly  immaterial,  and  that  the  same  question 
would  have  arisen  if  the  parties  had  not  supposed  the  vessel  was 
overdua 

The  great  question  in  this  case  was  whether  this  policy  of  re- 
insurance had  attached  at  all,  and  it  was  said  that  it  had  not, 
because  at  the  time  it  was  entered  into,  the  risk  had  determined, 
and  there  was  no  risk  in  existence.  If  one  examines  that  proposi- 
tion carefully,  it  really  comes  to  this,  that  at  the  time  the 
•policy  which  is  the  subject-matter  of  this  action  was  [*462] 
entered  into,  the  question  of  whether  there  was  or  could 
be  a  loss  or  not  was  determined  in  fact,  and  to  this  extent  that 
there  could  be  no  loss.  Now  this  policy  covers  the  risk  which 
the  defendant,  or  those  for  whom  he  was  acting  as  agent,  were 
supposed  to  be  under  upon  the  policy  made  by  them  as  insurers. 
Therefore  the  risk  insured  by  this  policy  is  in  terms  the  risk 
under  which  the  assured  stood  on  the  policy  made  by  them  during 
the  voyage  described  in  their  policy.  So  it  is  obvious  that  the 
risk  of  the  plaintiff  existed  during  the  whole  of  the  voyage 
described  in  this  policy.  But  then  the  objection  is,  that  when 
the  present  policy  was  in  fact  made,  the  question,  of  whether 
any  loss  could  or  could  not  be  sustained  by  the  assured,  was  in 
fact  determined.  Is  that  a  good  objection  to  the  attachment  of  a 
policy  ?  It  seems  to  me  that  it  is  not,  because  if  stated  in  those 
tsrms  it  applies  to  a  policy  of  lost  or  not  lost,  and  the  fact  that 
the  ship  or  goods  the  subject-matter  of  the  policy  has  been  lost 
at  the  time  the  policy  was  made,  would  be  destnictive  of  the 
attachment  of  the  policy,  which  is  not  true,  as  every  one  knows. 
Indeed  the  decisions,  or  at  all  events  the  dicta  of  Lord  Mans- 
field, and  others  of  the  greatest  insurance  Judges  in  England, 
have  gone  as  far  as  this,  that  if  both  parties  knew  that  the  subject- 
matter  was  lost  at  the  time  when  they  entered  into  the  policy, 
and  the  policy,  in  terms,  covers  that  loss,  the  policy  is  good.  As, 
for  instance,  if  the  parties  have  verbally  agreed  to  the  insurance, 
or  have  passed  a  slip  at  the  time,  when  the  passing  of  a  slip  was 
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supposed  to  have  had  no  effect,  but  as  an  undertaking  of  honor, 
nevertheless,  if  having  done  so  the  underwriters,  when  the  loss 
was  known  to  both  parties,  entered  into  the  policy,  it  would  be, 
as  was  said  by  Lord  Manshbld,  according  to  the  law  of  England, 
a  good  policy.  Therefore  it  seems  to  me,  upon  principle,  that 
the  fact,  that  the  question  of  whether  there  was  a  loss  or  not,  was 
determined  before  the  making  of  the  policy,  is  no  objection  to  the 
policy. 

How,  then,  stand  the  authorities?  Mr.  Benjamin  was  bound 
to  admit,  as  far  as  I  could  see,  that  every  writer  on  insurance 
law  was  against  the  view  proposed  by  him.  Emerigon  was 
against  him,  but  then  he  objected  to  the  authority  of  Emerigon. 
It  is  true  that  Emerigon  is  not  always  an  authority  to  be 
[*463]  followed;  *but,  nevertheless,  he  is  alwfeys  quoted  as  an 
authority  with  regard  to  insurance  law,  and  his  language 
is  certainly  to  be  carefully  considered  before  it  is  rejected.  But 
Park  on  Insurance  was  against  him,  and  Park  on  Insurance  has 
always  been  cited  by  Judges  in  England  and  America  as  a  book 
of  considerable  authority.  Then  Amould  was  against  him,  and 
so  was  Phillips,  and  I  venture  to  say  that,  of  all  the  great  text 
authorities  upon  insurance  law,  Phillips  is  the  one  most  to  be 
considered.  Therefore  all  the  text-books,  as  far  as  I  can  see,  are 
in  support  of  what  seems  to  me  to  be  the  right  view,  according  to 
principle.  Moreover,  we  have  the  high  authority  of  Mr.  Justice 
WiLLES  in  the  case  of  Natusch  v.  Hendewerk  {ante,  p.  525,  n.), 
which  is  substantially  directly  in  point  It  was  an  action  for 
the  premium  paid  on  effecting  a  policy,  and  the  question  was 
raised  whether  the  fact  of  the  voyage  having  been  ended,  if 
unknown  to  both  parties  at  the  time,  prevented  the  policy  from 
attaching,  and  that  learned  Judge  held  that  it  did  not 

Therefore  it  seems  to  me,  both  on  principle  and  authority,  that 
the  mere  fact  of  the  voyage  insured  having  been  at  an  end,  did  not 
prevent  the  policy  of  reinsurance  from  attaching,  and  if  so  the 
premium  is  due. 

But  then  it  was  said  there  was  no  insurable  interest  on  the  part 
of  the  defendant,  or  those  for  whom  he  was  agent  under  the  policy, 
the  subject  of  this  action. 

Now  what  was  the  insurable  interest  of  the  assured  under  this 
policy  ?  The  insurable  interest  was  the  risk  which  he  ran  under 
the  former  policy.     If  this  policy  therefore  attached,  it  attached 
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in  lespect  of  the  voyage  insured  under  that  first  policy,  and  dur- 
ing the  whole  of  that  policy  the  risk  of  the  Phoenix  Company 
under  it  did  exist,  and,  therefore,  it  seems  to  me  that  the  question 
of  insurable  interest  in  this  case  comes  to  be  the  same  question 
precisely  as  the  question  whether  the  risk  ever  attached.  If  the 
risk  attached,  and  as  long  as  it  attached  under  the  first  policy,  or 
under  this  second  policy,  the  defendant's  interest  attached  for  the 
same  time  and  during  the  whole  of  the  same  period.  Therefore 
there  was  an  insurable  interest  This  decision  seems  to  me 
to  come  to  this,  that  were  the  subject-matter  insured 
*  has  been,  or  is  or  will  be,  at  risk,  the  policy  attaches  to  [*  464] 
it  and  covers  it,  whether  the  policy  be  made  before,  or 
during,  or  after  the  time  when  the  subject-matter  was  at  risk,  if 
that  risk  is  properly  described  in  the  policy.  I  think,  therefore, 
that  the  judgment  for  the  plaintiff  was  right 

Baggallay,  L  J.  —  I  am  of  the  same  opinion,  and  I  have  noth- 
ing to  add. 

Bramwell,  L.  J.  —  I  will  add  a  few  words,  in  confirmation  of 
what  has  been  said  by  my  Brother  Brett.  On  the  question  of 
whether  the  policy  attached,  I  think  it  did.  The  fallacy  in  the 
defendant's  argument  arises  from  the  double  meaning  of  the  word 
"  risk. "  That  means  both  the  voyage  commenced  with  necessary 
conditions  to  make  the  underwriters  liable,  and  also  the  chance 
of  loss  during  its  performance.  In  the  latter  sense,  there  was  no 
risk  at  the  time  of  reinsurance.  But  that  is  not  the  sense  in 
which  the  word  is  used  by  the  authorities.  It  is  used  in  the  first 
sense  I  have  mentioned,  and  in  that  sense  it  clearly  existed  in  this 
case.  There  was  therefore  a  risk  such  that  if  the  premium  had 
been  paid  the  defendant  could  not  have  recovered  it  back.  Sup- 
pose it  had  been  known  to  both  parties  that  the  ship  had  arrived 
for  twenty-four  hours,  and  still  the  defendant  had  been  minded  to 
reinsure,  and  had  done  so  at  a  low  premium,  it  cannot  be  doubted 
that  the  premium  would  have  to  be  paid.  If  that  is  true  of 
twenty -four  hours,  it  is  equally  so  of  twenty-four  or  any  other 
number  of  days ;  and  if  it  is  true  when  both  parties  know,  it  is 
equally  true  when  they  do  not 

I  think,  therefore,  the  policy  attached.     All  the  authorities,  as 

my  Brother  Brett  says,  who  have  expressed  an  opinion  on  the 

matter  are  in  favour  of  this  view.     And  the  utmost  that  can  be 

said  of  the  others  is  that  they  do  not  decide  it  one  way  or  the 
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other.  It  is  said  that  the  same  considerations  determine  the  other 
question  in  favour  of  the  plaintiff.  On  this  I  confess  I  am  not  so 
clear.  It  is  said  that  the  interest  of  the  defendant  was  in  his 
possible  liability,  and  that  the  existence  of  a  loss  being  uncertain 
to  his  knowledge,  he  might  insure  against  it  I  am  not  alto- 
gether satisfied  on  this.  Suppose  an  insurance  warranted 
[*  465]  •  free  from  capture,  and  suppose  a  reinsurance  on  the 
same  terms  on  the  same  voyage,  but  the  ship  captured 
before  reinsurance,  would  the  insurer  have  an  insurable  interest  ? 
I  doubt  it.  But  as  my  Brethren  do  not,  and  as  I  only  doubt,  I 
concur  on  this  point  also.  Judgment  affirmed, 

AMERICAN  NOTES. 

This  case  is  cited  in  14  Am.  &  Eng.  Eno.  of  Law,  p.  401,  without  any 
analogous  American  cases. 


No.  98.  —  FEISE  v,  PAEKINSON. 
(C.  P.  1812.) 

RULE. 

If  the  contract  is  avoided,  at  the  instance  of  the  insurer, 
on  the  ground  of  an  innocent  misrepresentation  by  the  in- 
sured, the  latter  is  entitled  to  a  return  of  the  premium  on 
the  ground  that  the  risk  has  never  been  incurred. 

Feise  v.  Parkinson. 

4  Taunt.  640-642  (13  R.  R.  710). 

Insurance,  —  Innocent  Misrepresentaiion,  —  Return  of  Premium. 

[640]       If  a  policy  be  avoided  by  a  misrepresentation  made  without  fraud,  the 
assured  is  entitled  to  a  return  of  the  premium. 

This  was  an  action  upon  a  policy,  at  and  from  Hamburgh,  or 
any  port  or  ports  in  the  Elbe,  to  London,  or  any  other  port  or 
ports  of  the  United  Kingdom.  Upon  the  trial  of  this  cause  at 
Guildhall,  at  the  sittings  after  the  last  Michaelmas  Term,  before 
Mansfield,  Ch.  J. ,  the  plaintifiF  proved  the  subscription,  loss,  and 
interest ;  and  the  defendant  rested  his  case  upon  a  misrepresenta- 
tion made  to  the  first  underwriter  at  the  time  of  effecting  the 
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policy,  to  whom,  as  it  was  sworn  by  the  broker,  the  plaintiff  had 
stated  that  the  ship  had  both  an  English  license  and  a  French 
imperial  license,  whereas  the  fact  was  that  the  ship  had  an 
English  license,  and  a  French  pass  from  Cuxhaven,  which  enabled 
her  to  come  down  the  Elbe  from  Hamburgh,  and  put  to  sea  with- 
out molestation  at  Cuxhaven,  but  by  no  means  operated  as  a  license 
to  her  to  trade  with  England ;  and  it  was  sworn  that  the  circum- 
stance of  having  a  French  imperial  license  made  a  considerable 
difference  in  the  amount  of  the  premium  of  insuring  such  a  voy- 
age at  the  time  when  this  policy  was  effected.  The  jury  found  a 
verdict  for  the  defendant 

Shepherd,  Serjt ,  in  Hilary  Term  last,  moved  for  a  rule  nisi  to 
set  aside  the  verdict  and  have  a  new  trial,  upon  an  af&davit  of  the 
plaintiff,  that  the  broker  who  gave  testimony  to  his  representation 
of  the  ship  having  a  French  imperial  license  was  totally 
mistaken  in  that  *  point,  and  that  the  plaintiff's  represen-  [*  641] 
tation  upon  that  head  was,  that  the  ship  had  a  French 
pass,  as  the  proof  showed  that  she  had.  He  also  swore  that  at 
the  time  of  effecting  this  policy,  French  imperial  licenses  had  not 
been  heard  of  at  Lloyd's.  Secondly,  Shepherd  contended  that  if 
the  plaintiff  were  not  entitled  to  a  new  trial,  he  was  entitled  to  a 
verdict  for  a  return  of  premium ;  for  that  if  there  had  been  any 
misrepresentation,  it  was  clearly  not  fraudulent,  but  originated  in 
mistake ;  and  if  a  person  without  fraud  represents  circumstances 
which  prove  to  be  not  true,  this  is,  like  the  case  of  a  warranty 
not  complied  with,  a  ground  for  recovering  back  the  premium, 
inasmuch  as  the  risk  has  never  been  incurred.  If  this  were  not 
so,  a  representation  would  have  greater  effect  than  a  warranty. 
The  Court  granted  the  rule  in  the  alternative,  embracing  both 
points. 

Lens,  Serjt ,  in  this  term  showed  cause  against  the  first  part  of 
the  rule,  upon  the  evidence  which  had  been  given  at  the  trial ; 
and  the  Court  were  of  opinion  that  the  mere  aflBdavit  of  the  plain- 
tiff alone,  unsupported,  was  not  a  sutBcient  ground  to  grant  a  new 
trial ;  upon  the  second  point  he  contended,  that  where  there  had 
been  a  misrepresentation,  whether  fraudulent  or  not,  the  plaintiff 
could  not  be  entitled  to  a  return  of  premium ;  thirdly,  that  the 
plaintiff  was  precluded,  because  he  had  not  claimed  it  at  the  trial. 

GiBBS,  J.  —  Where  there  is  fraud  there  is  no  return  of  premium ; 
but  upon  a  mere  misrepresentation  without  fraud,  where  the  risk 
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never  attached,  there  must  be  a  return  of  premium.  This  busi- 
ness is  conducted  on  the  part  of  the  assureds,  with  the  utmost 
imprudence;  these  transactions  are  done  by  parol  between  the 
plaintiff  and  defendant,  the  broker  only  present,  and  on  which 

side  his  interest  leans,  if  he  be  dishonest,  all  know;  as 
[*  642]  long  *  as  it  is  the  law,  we  must  admit  it ;  but  this  is  one, 

among  other  proofs,  of  the  mischievous  tendency  of  admit- 
ting parol  evidence  of  what  passes  at  the  time  of  making  written 
instruments,  to  control  them.  It  is  clear  that  the  plaintiff  is  not 
entitled  to  a  new  trial  on  the  first  ground.  I  think  it  equally 
clear  that  the  plaintiff  is  entitled  to  enter  his  verdict  on  the  count 
for  money  had  and  received  for  the  premium,  but  as  the  return  of 
premium  was  not  claimed  at  the  trial,  that  cannot  be  done  with- 
out the  defendant's  consent.  Upon  the  other  counts,  the  verdict 
must  be  for  the  defendant :  if  the  defendant  will  not  consent,  the 
Court  must  grant  a  new  trial  generally. 

On  the  following  day,  Lens,  after  consulting  his  clients,  con- 
sented to  the  plaintiff's  taking  a  verdict  for  the  premium ;  and 
that  branch  of  the  rule  was  therefore  made  Absolute. 

ENGLISH  NOTES. 

The  law  as  laid  down  by  Gibbs,  J.,  in  this  case  is  fully  recognised  in 
Anderson  v.  Thornton  (1863),  8  Ex.  426.  It  was  an  action  on  a  policy 
where  material  misrepresentation  was  proved,  but  all  imputations  of 
fraud  were  withdrawn  at  the  trial.  Parke,  B.,  says:  "With  respect 
to  the  return  of  the  premium,  there  is  no  doubt  in  my  mind  that  the 
plaintiffs  would  be  entitled  to  recover  it,  as  there  was  no  fraud  in  the 
representation;  if  there  had  been,  the  case  would  be  different.  The 
insurance  never  bound  the  defendant,  and  consequently  the  plaintiffs 
were  entitled  to  the  return  of  the  premium.'.'  The  course  which  had 
been  taken  at  the  trial,  however,  prevented  the  plaintiff  recovering  the 
premium  in  that  action;  but  it  was  the  opinion  8f  the  Judges  that  he 
might  recover  it  in  another  action  for  money  had  and  received.  So 
where  there  has  been  a  breach  of  warranty  (not  implying  actual  fraud), 
where  the  warranty  is  an  essential  condition  of  the  whole  insurance. 
Henkle  v.  Royal  Exchange  Assurance  Co,  (1749),  per  Lord  Habd- 
wiCKE,  L.  C,  1  Ves.  317,  319;  Long  v.  Allan,  No.  96  ante,  and  Colby 
V.  Hunter  (1827),  3  Car.  &  P.  7,  Moody  &  Malkin,  81. 

In  a  case  of  fraud,  however,  that  is  to  say,  where  the  insured  has 
personally  made  or  authorised  a  representation  which  is  false  to  his 
knowledge,  or  been  personally  guilty  of  concealment  of  a  material  fact, 


R.  C.  VOL.  XIV.]      SECT.  XII.  —  BBTCBN   OF  PREMIUM.  533 

Ko.  W.^Lowx7  ▼.  BiNixdiBO,  8  DovgL  468.  —Role. 

there  is  no  doubt  that  he  is  debarred  from  claiming  return  of  premium. 
Tyler  y.  Home,  Chapman  y.  Fraaer,  2  Marshall  Insur. ;  2  Arnould 
Insur.  In  Tt/ler  v.  Borne  (it  is  observed)  the  fraud  was  very  gross, 
for  the  insured  had  authorised  his  broker  to  effect  the  policy  after  re- 
ceiving private  information  of  the  loss  of  the  ship. 

AMERICAN  NOTES. 

This  case  is  cited  by  Parsons  (1  Marine  Insurance,  p.  516),  and  is  sup- 
ported by  cases  cited  in  notes  to  No.  06,  ante,  p.  619.  The  rule  is  clearly 
otherwise  in  case  of  fraud.  Hoyt  v.  GUman,  8  Mass.  886 ;  Schwartz  v.  U.  S.  Ins. 
Co.,  3  Washington  (U.  S.  Circ  Ct.),  170;  HimelyY.  So.  Car.  Ins.  Co.,  1  Mills 
(So.  Car.),  154 ;  Heame  V.  Marine  Ins.  Co.,  20  Wallace  (U.  S.  Sup.  Ct.),  488. 


No.  99.  — LOWBT  v.  BOUEDIEU. 
(1780.) 

No.  100.  — VANDYCK  v.  HEWITT. 
(1800.) 

RULE 

An  action  will  not  lie  either  for  payment  of  the  sum 
insured,  or  to  recover  a  premium  paid,  upon  an  insurance 
which  is  illegal,  by  reason  of  the  policy  being  illegal  by 
statute,  or  by  reason  of  the  illegality  of  the  adventure 
insured. 

Lowry  v.  Bourdieu. 

2  Dongl.  468-472. 

Insurance.  —  Want  of  InUreai.  —  Safe  Arrival.  —  No  Betum  of  Premium. 

An  insurance  being  made  without  interest,  and  the  premium  paid,  the  [468] 
insured  shall  not  recover  back  the  premium  after  the  ship  has  arrived  safe. 

The  plaintiffs  had  lent  to  Lawson,  captain  of  the  Lord  Holland, 
East  Indiaman,  £26,000,  for  which  he  had  given  them  a  common 
bond,  in  the  penal  sum  of  £52,000.  While  he  was  with  his  ship 
at  China,  the  plaintiffs  got  a  policy  of  insurance  underwritten  by 
the  defendant  and  others,  which  was  in  the  following  terms :  "  At 
and  from  China  to  London,  beginning  the  adventure,  upon  the 
goods  from  the  loading  thereof  on  board  the  said  ship  at  Canton 
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in  China,  &c. ,  upon  the  said  ship,  &c. ,  from  and  immediately  fol- 
lowing her  arrival  at  Canton  in  China,  valued  at  £26,000,  being 
the  amount  of  Captain  Patrick  Lawson's  common  bond,  payable  to 
the  parties  as  shall  be  described  on  the  back  of  this  policy ;  and 
it  bears  date  the  16th  day  of  December,  1775 ;  and,  in  case  of  loss, 
no  other  proof  of  interest  to  be  required  than  the  exhibition  of  the 
said  bond:  warranted  free  from  average,  and  without  benefit  of 
salvage  to  the  insurer. "  At  the  head  of  the  subscriptions  was 
written,  "  On  a  bond  as  above  expressed. "  Captain  Lawson  sailed 
from  China,  and  arrived  safe  with  his  privilege  (as  it  is  called), 
or  adventure,  in  London,  on  the  1st  of  July,  1777,  none  of  the 
events  insured  against  having  happened.  The  receipt  of  the 
premium  was  acknowledged  on  the  back  of  the  policy.  In  1780, 
the  insured  brought  this  action  for  a  return  of  the  premium,  on 
the  ground  that,  the  policy  being  without  interest,  the  contract 
was  void.  The  cause  came  on  before  Lord  Mansfield,  at  Guild- 
hall, at  the  sittings  after  the  last  Trinity  Term,  when  his  Lordship 
was  of  opinion  that  the  policy  was  a  gaming  policy,  prohibited  by 
the  statute  of  19  Geo.  IL,  c.  37,  and  both  parties  equally  guilty  of 
a  breach  of  the  law ;  that  the  rule,  therefore,  of  melior  est  conditio 
possidentis  was  applicable  to  the  case,  and  the  plaintiffs  could  not 
recover  the  premium.  A  verdict  was  accordingly  found  for  the 
defendant,  agreeably  to  his  Lordship's  direction;  but,  the  next 
morning,  he  expressed  a  doubt  as  to  the  propriety  of  his  opinion, 
because  the  money  had  been  paid  upon  an  executory  agree- 
[469]  ment  which  could  never  have  been  completed ;  and,  the  first 
day  of  this  term,  Bearcroft  obtained  a  rule  to  show  cause 
why  a  new  trial  should  not  be  granted.  He  insisted  that  the  con- 
tract was  to  be  considered  as  executory  in  its  nature,  the  premium 
having  been  paid  before  the  risk  commenced. 

This  day  cause  was  shown  by  the  Attorney-General,  Cowper, 
and  Dunning. 

They  contended  that,  in  truth,  and  substantially,  the  plaintiffs 
had  an  insurable  interest  That  though  this  was,  in  form,  a 
policy  on  the  ship  and  goods,  yet  the  bond  was  stated,  in  the  very 
body  of  the  policy  itself,  as  the  real  interest  of  the  insured  If 
there  was  no  insurable  interest,  yet,  as  the  plaintiffs  paid  the 
money  with  their  eyes  open,  and  not  under  any  mistake  of  the 
law,  as  they  expressly  stipulated  that  the  bond  should  be,  between 
them  and  the  underwriters,  the  only  proof  of  interest  that  should 
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be  required,  or,  in  other  words,  that  it  should  pass  for  interest,  as 
between  them,  whether  the  law  considered  it  as  such  or  not ;  as 
they  most  undoubtedly  would  have  called  upon  the  defendant  if 
the  ship  had  been  lost, — the  Court  will  not  assist  them  in  recover- 
ing the  premium,  although  paid  upon  an  illegal  consideration.  It 
may  be  said  that,  in  case  of  a  loss,  the  law  would  not  have  com- 
pelled the  underwriters  to  pay.  That  may  be  true ;  but  it  would 
have  been  dishonourable  in  tihem  to  refuse,  and  the  principle  in 
such  cases  is,  that  the  Court  ought  to  remain  neutral.  If  the 
underwriters  had,  in  fact,  paid,  the  Court  would  not  have  assisted 
them  in  recovering  back  their  money,  in  an  action  for  money  had 
and  received.  Many  cases  of  the  same  sort  were  mentioned  by 
Lord  Mansfield  at  the  trial,  where  money,  the  payment  of  which 
could  not  have  been  compelled  by  law,  having  been  actually  and 
voluntarily  paid,  it  cannot  be  recovered  back  in  an  action ;  as,  for 
instance,  money  paid  by  an  infant,  or  on  time-contracts  for  the 
price  of  stocks.  As  to  the  payment  of  the  premium,  though  there 
is  a  receipt  for  it  on  the  policy,  yet  it  is  well  known  that,  in 
point  of  fact,  it  is  never  paid  at  the  time  of  underwriting,  but 
remains  an  article  in  the  current  account  between  the  broker  and 
the  underwriter. 

Bearcroft,  on  the  other  side,  argued  that  as  the  plaintiffs  could 
not  have  recovered  for  the  loss,  and  had  made  the  insurance  under 
a  mistake  of  the  law,  not  with  an  intention  to  act  against  it,  they 
ought  to  recover  back  the  premium,  as  paid  without  any 
consideration.  It  happens  every  day  that  the  premium  is  [470] 
recovered  back  when  it  has  been  paid  upon  a  mistake  in 
point  of  law,  if  no  fraud  or  illegal  intention  appears.  The  parties 
here  were  guilty  of  a  blunder,  and  nothing  more.  If  they  had 
intended  a  fraud  upon  the  statute,  they  would  not  have  stated  the 
nature  of  their  supposed  interest  in  the  very  policy  itself.  There 
are  cases  where  even  on  a  policy  clearly  illegal  the  premium  has 
been  decreed  to  be  paid  back,  in  a  Court  of  equity.  In  Willing' 
ham  V.  Thorriborough,  Cane  H.  1690,  Prec.  in  Chanc.  20,  upon 
a  bill  brought  to  be  relieved  against  an  illegal  policy,  the  Court 
made  it  a  condition  that  the  plaintiff  should  return  the  premium. 
If  it  is  said  that  the  reason  of  that  decision  was,  that  it  is  a  rule 
in  Courts  of  equity  never  to  give  relief,  even  in  cases  of  gross 
fraud,  without  ordering  what  is  really  due  on  either  side  to  be 
paid,  that  rule  will  apply,  and  ought  to  govern,  in  the  present 
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case,  for  this  Court  has  often  said  that  mercantile  questions 
ought  to  be  decided  in  the  Courts  of  IJaw  according  to  equitable 
principles. 

Lord  Mansfield. — It  is  certainly  true,  in  many  instances,  that 
first  thoughts  are  best  I  am  now  very  much  inclined  to  my  first 
opinion.  There  are  two  sorts  of  policies  of  insurance :  mercantile 
and  gaming  policies.  The  first  sort  are  contracts  of  indemnity, 
and  of  indemnity  only ;  and  from  that  principle  a  great  variety  of 
decisions  and  consequences  have  followed.  The  second  sort  may 
be  the  same  in  form,  but  in  them  there  is  no  contract  of  indemnity, 
because  there  is  no  interest  upon  which  a  loss  can  accrue.  They 
are  mere  games  of  hazard ;  like  the  cast  of  a  die.  In  the  present 
case,  the  nature  of  the  insurance  is  known  to  both  partiea  The 
plaintiffs  say,  **  We  mean  to  game ;  but  we  give  our  reason  for  it 
Captain  Lawson  owes  us  a  sum  of  money,  and  we  want  to  be 
secure  in  case  he  should  not  be  in  a  situation  to  pay  us. '  It  was 
a  hedg&  But  they  had  no  interest;  for,  if  the  ship  had  been 
lost,  and  the  underwriters  had  paid,  still  the  plaintiffs  would 
have  been  entitled  to  recover  the  amount  of  the  bond  from  Lawson. 
This,  then,  is  a  gaming  policy,  and  against  an  Act  of  Parliament ; 
and  therefore  it  is  clear  that  the  Court  will  not  interfere  to  assist 
either  party,  according  to  the  well-known  rule,  that,  in  pari 
delicto^  &c.  Not  that  the  defendant's  right  is  better  than  that  of 
the  plaintiffs,  but  they  must  draw  their  remedy  from  pure  foun- 
tains.    I  have  returned  to  my  old  opinion ;  sometimes  you  miss 

the  mark  by  taking  too  long  an  aim. 
[471]       WiLLES,  J. —  I  shall  make  no  apology  for  differing  from 

the  rest  of  the  Court,  in  a  case  where  such  great  abilities  have 
entertained  two  different  opiniona  The  premium  has  been  paid, 
and  yet  no  risk  run ;  for  the  policy  was  void  from  the  beginning, 
and  the  insured  could  not  have  recovered  from  the  underwriters  if 
the  ship  had  been  lost  But  I  cannot  think  it  a  gaming  policy. 
It  does  not  appear  to  me  that  the  parties  had  an  idea  tiiey  were 
entering  into  an  illegal  contract  The  whole  was  disclosed,  and 
they  thought  there  was  an  interest  This  was  a  mistake,  but  it  is 
a  new  point  of  law.  The  case  cited  from  Precedents  in  Chancery 
is  not,  perhaps,  decisive,  but  it  goes  a  great  way ;  and  it  would  be 
very  hard  that  a  party  should  lose  what  he  has  paid  under  a  mere 
mistake.  I  think,  in  conscience,  the  defendant  ought  to  refund 
the  premium. 
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AsHHUBST,  J. —  I  am  clear  that  there  ought  not  to  be  a  new 
trial.  A  policy  of  insurance  ought  to  be  a  mere  contract  of 
indemnity,  and  nothing  more;  but  here  the  money  might  have 
been  paid  twice,  which  shows  decisively  that  this  was  a  gam- 
ing policy. 

BuLLEB,  J.  —  It  is  very  clear  to  me  that  the  plaintiffs  ought  not 
to  recover.  There  was  no  fraud  on  the  part  of  the  underwriters,  nor 
any  mistake  in  matter  of  fact.  If  the  law  was  mistaken,  the  rule 
applies,  that  ignorantia  juris  rwn  excuaat  This  was  a  mere  gam- 
ing policy,  without  interest.  There  is  ^  sound  distinction  between 
contracts  executed  and  executory,  and  if  an  action  is  brought  with 
a  view  to  rescind  a  contract,  you  must  do  it  while  the  contract 
continues  executory,  and  then  it  can  only  be  done  on  the  terms  of 
restoring  the  other  party  to  his  original  situation.'  There  was  a 
case  of  Walker  v.  Chapman  some  years  ago  in  this  Court,  where 
a  sum  of  money  had  been  paid  in  order  to  procure  a  place  in  the 
Customs.  The  place  had  not  been  procured,  and  the  party  who 
had  paid  the  money  having  brought  his  action  to  recover  it  back, 
it  was  held  that  he  should  recover,  because  the  contract  remained 
executory.  So,  if  the  plaintiffs  in  the  present  case  had  brought 
their  action  before  the  risk  was  over,  and  the  voyage  finished, 
they  might  have  had  a  ground  for  their  demand ;  but  they  waited 
till  the  risk  (such  as  it  was,  not,  indeed,  founded  in  law,  but  rest- 
ing on  the  honour  of  the  defendant)  had  been  completely  run.  It 
makes  no  difference  whether  the  premium  was  paid  before  the 
voyage  or  after  it  The  rvle  discharged. 

Lord  Mansfield  said,  he  desired  it  might  not  be  under-  [472] 
stood  that  the  Court  held  that,  in  all  cases  where  money  has 
been  paid  on  an  illegal  consideration,  it  cannot  be  recovered  back. 
That  in  cases  of  oppression,  when  paid,  for  instance,  to  a  creditor 
to  induce  him  to  sign  a  bankrupt's  certificate,  or  upon  an  usurious 
contract,  it  may  be  recovered,  for  in  such  cases  the  parties  are 
not  in  pari  delicto. 
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Vandyck  and  others  v.  Hewitt. 

1  East,  96-98  (5  R.  R.  516). 

Insurance.  —  Illegal  Voyage.  —  No  Betum  of  Premium. 

[96]         The  premium  paid  on  an  illegal  insurance  to  cover  a  trading  with  an 
enemy  cannot  be  recovered  back,  though  the  underwriter  cannot  be  com- 
pelled to  make  good  the  loss. 

The  plaintiff  declared  upon  a  policy  of  insurance  on  goods  at 
and  from  London  to  Embden  or  Amsterdam,  at  a  premium  of  ten 
guineas  per  cent,  to  return  five  upon  their  arrival  at  the  place  of 
destination;  with  an  averment  that  the  insurance  was  made  for 
the  benefit  of  certain  persons  therein  named ;  and  then  declared  as 
upon  a  loss  by  capture  in  the  course  of  the  voyage  insured.  The 
declaration  also  contained  counts  for  money  paid  and  for  money 
had  and  received. 

The  goods  were  shipped  on  board  a  Prussian  neutral  vessel,  on 
account,  partly,  of  the  plaintiffs,  who  were  naturalised  foreigners, 
resident  in  London,  and  partly  of  certain  other  persons,  aliens, 
then  resident  in  Holland.  At  the  trial  at  Guildhall  the  insurance 
itself  was  abandoned  on  the  ground  of  its  being  intended  to  cover 
a  trading  with  an  enemy's  country,  Holland  being,  at  the  time  of 
such  insurance,  in  a  state  of  hostility  with  this  kingdom,  and 
therefore  falling  within  the  decision  of  the  case  of  Potts  v.  Bell, 
8  T.  R  548  (5  R  R  452) ;  but  it  was  contended  that  the  plain- 
tiffs were  entitled  to  recover  back  the  premium,  because  the  policy 
never  attached,  and,  consequently,  the  defendant's  risk  never  com- 
menced. Lord  Kenyon  permitted  a  verdict  to  be  taken  for  the 
plaintiff  for  that  amount,  with  liberty  to  the  defendant's  counsel 
to  move  to  set  that  aside  and  to  enter  a  verdict  for  the  defendant 
A  rule  nisi  was  accordingly  obtained  on  a  former  day  in  this  term 
for  that  purpose ;  against  which 

Erskine,  Park,  and  J.  Warren  now  showed  cause.  Here 
was  no  fraud  intended,  as  in  'the  case  of  smuggling 
[*  97]  *  transactions.  The  assured  are  neutral  foreigners,  who 
have  paid  money  to  the  defendant  for  a  certain  considera- 
tion, the  benefit  of  which  they  are  precluded  from  receiving  by  a 
rule  of  public  policy :  it  is  but  just,  therefore,  that  as  the  insur- 
ance never  attached,  and  the  underwriter  has  not  incurred  any 
risk,  he  should  not  be  suffered  to  retai-n  the  consideration.      T^rie 


B.  C.  VOL,  XIV.]      SECT.  XII. — RETURN  OF  PREMIUM.  539 

Ho.  100.  —  Vaadyek  ▼.  Hewitt,  1  Bart,  07,  08.  —  Kotei. 

V.  Fletcher,  2  Cowp.  668  (p.  502,  ante).  Admitting  the  contract 
to  be  illegal,  yet,  according  to  Zacaussade  v.  White,  7  T.  R  535, 
the  party  who  has  deposited  money  upon  an  illegal  consideration 
(as  in  that  case  upon  an  illegal  wager)  may  recover  it  back  again, 
even  after  the  event  is  determined  against  him.  They  also  referred 
to  the  case  of  Neshitt  v.  Whitnwre,  in  Easter  Term  last,  where  this 
point  was  agitated,  and  where,  finally,  the  premium  was  returned.^ 

Law  and  Garrow,  contra,  were  stopped  by  the  Court 

Lord  Kenyon,  Ch.  J.  —  There  is  no  distinguishing  this  on  prin- 
ciple from  the  common  case  of  a  smuggling  transaction.  Where 
the  vendor  assists  the  vendee  in  running  the  goods  to 
evade  the  laws  of  the  country,  he  cannot  recover  *  back  the  [*  98] 
goods  themselves  or  the  value  of  them.  The  rule  has  been 
settled  at  all  times,  that  where  both  parties  are  in  pari  delicto, 
which  is  the  case  here,  potior  est  conditio  possidentis, 

Le  Blanc,  J.  —  The  ground  of  the  determination  in  Lacaussade 
V.  White  has  been  since  very  much  canvassed  in  a  later  case,  of 
Howson  V.  Hancock,  8  T.  R  575,  where  it  was  considered  that 
money  deposited  upon  an  illegal  wager,  and  paid  over  to  the 
winner,  could  not  be  recovered  back  from  him. 

Per  Curiam.  Rule  absolute  for  the  verdict  to  le  entered 

for  the  defendant, 

ENGLISH  NOTES. 

In  Lubbock  v.  I^otts  (1806),  7  East,  449,  a  ship  and  goods  were 
insured  from  Trinidad  to  Gibraltar.  At  this  time  it  was  contrary  to 
the  navigation  laws  to  ship  colonial  produce  to  any  port  of  Europe 
except  the  ports  of  Great  Britain.  It  was  held  that  the  premium  could 
not  be  recovered  back. 

So  in  Andree  v.  Fletcher  (1789),  3  T.  E.  266, 1  E.  E.  701,  where  the 
policy  was  a  reinsurance  which  was  at  that  time  unlawful  by  statute. 

1  In  that  case,  under  similar  circnm-  onlj  the  amount  of  the  loss  to  be  recov- 

stances  with  the  present,  Giles  for  the  ered,  supposing  the  plaintiff  to  be  entitled 

plaintiff  admitted  that  he  could  not  recover  to  it  in  point  of  law,  we  cannot  now  inter- 

the  loss  upon  the  policy  since  the  deter-  pose  any  other  sum  in  lieu  of  their  verdict, 

mination  in  £6//y.Po^/5;  but  he  contended  Whereupon  Giles  prayed  leave  to  amend 

that  the  plaintiff  was  entitled  to  take  a  tlie  verdict  by  the  Judge's  notes.    The 

verdict  for  the  premium,  which  had  not  Conrt,  with  much  reluctance  and  with  a 

been  paid  into  Court.    This  was  resisted  view  to  a  compromise,  granted  a  rule  to 

by  Park  for  the  defendant,  on  the  ground  show  cause.  And  afterwards  it  was  agreed 

that  no  such  question  had  been  reserved  between  the    parties    that  the  premium 

at  the  trial.    Et  per  Curiam.    That  point  should  be  repaid,  without  costs  on  either 

not  having  been  made,  and  the  jury  not  side, 
having  assessed  any  such  damages,  but 
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This  was  followed  in  Howard  v.  Rafuge  Benefit  Society  (1886),  54  L. 
T.  644,  where  the  insurance  was  a  wagering  policy,  and  illegal  under 
14  Geo.  III.,  c.  48. 

AMERICAN  NOTES. 

These  cases  are  cited  and  approved  in  1  Parsons  on  Marine  Insurance, 
p.  515,  and  in  14  Am.  &  £ng.  £nc.  of  Law,  p.  401. 

So  an  underwriter  cannot  recover  on  a  premium  note  given  for  an  illegal 
insurance.  RtisseU  v.  De  Grand,  15  Massachusetts,  35.  The  Lowry  case  was 
cited  and  approved  (obiter),  by  Kent,  J.,  in  Juhel  v.  Church,  2  Johnson  Cases 
(N.  Y.),  833.  See  Richardson  v.  Maine  Ins.  Co.,  6  Massachusetts,  102 ;  4  Am. 
Dec.  92. 

If  the  illegality  arose  by  force  of  subsequent  law,  the  premium  may  be 
recovered.     Gray  v.  Sirns,  3  Washington  (U.  S.  Circ.  Ct.),  276. 


INTEREST. 


See  also  No.  20  of  ''Administration"  and  notes,  2  R  C.  172,  et  ssq,:  also  No&  1 
and  2  of  *'  Infant,"  and  notes,  13  R.  C.  I,  e£  s&q. 

No.  1.  —  CALTON  V.  BRAGG. 
(K.  B.  1812.) 

No.  2.  — COOK  V,  FOWLER 
(H.  L.  1874.) 

RULE. 

By  the  common  law  of  England,  there  is  no  right  to  in- 
terest upon  money  except  by  contract. 

In  an  ordinary  contract  for  repayment  of  money  lent  or 
for  payment  for  goods  sold,  there  is  no  implied  contract  for 
payment  of  interest. 

And  where  interest  is  allowed  upon  money  payable  under 
a  written  instrument  at  a  fixed  date,  or  wrongfully  with- 
held after  demand  under  the  statute  of  3  &  4  Will.  IV., 
c.  42,  s.  28,  or  otherwise  than  by  contract  expressed  or 
implied,  it  is  only  allowed  by  way  of  damages,  and  subject 
to  a  consideration  by  the  Court  or  jury  of  all  the  circum- 
stances of  the  case. 
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Calton  ▼.  Bragg. 

15  East,  223-230  (13  R.  R.  451 ). 

Interest,  —  AUawed  only  by  Contract  or  Usage, 

Interest  is  not  allowable  by  law  upon  money  lent  generally,  without  a  [228] 
contract  fur  it  expressed,  or  to  be  implied  from  the  usage  of  trade,  or 
from  special  circumstances,  or  from  written  securities  for  the  payment  of  princi- 
pal money  at  a  given  time. 

The  plaintiff  declared  upon  the  common  counts  for  goods  sold 
and  delivered,  for  money  lent,  money  paid,  money  had  and  re- 
ceived, and  also  upon  a  count  for  the  interest  due  to  him  for  the 
forbearance  of  sums  of  money  before  then  lent  and  advanced  by 
him  to  the  defendant,  and  paid,  laid  out,  and  expended  for  his 
use,  and  had  and  received  by  the  defendant  to  the  use  of  the 
plaintiff,  &c.  It  was  stated  at  the  trial  before  Bayley,  J.,  at 
Dorchester,  that  there  had  been  a  running  account  between  these 
parties,  in  the  course  of  which  the  plaintiff  had  supplied  the 
defendant  with  goods,  and  had  also  lent  him  several  sums  at 
different  times,  to  the  extent  on  one  occasion  (as  it  was  now  stated 
in  Court)  of  £100 ;  the  balance  of  the  account,  however,  had  been 
paid  by  the  defendant  to  the  plaintiff  for  the  goods  sold  and  for 
the  money  lent,  but  not  for  interest  on  the  latter,  which 
balance  the  plaintiff  *  had  received,  saving  his  claim  for  [*  224] 
interest,  to  recover  which  this  action  was  brought;  and 
the  learned  Judge  directed  the  jury  to  find  for  the  plaintiff  for  the 
amount  of  the  interest  proved,  which  was  £35 ;  reserving  the  ques- 
tion for  the  opinion  of  the  Court,  whether  interest  was  by  law  due 
or  could  be  recovered  in  such  a  case ;  and  the  defendant's  counsel 
had  liberty  to  move  to  set  aside  the  verdict  and  enter  a  nonsuit 
This  motion  was  accordingly  made  by  Burrough  in  last  Michael- 
mas Term,  and  a  rule  to  show  cause  granted ;  Bayley,  J. ,  at  the 
same  time  observing  that  there  was  no  evidence  of  any  course  of 
dealing  between  the  parties  from  whence  it  might  be  inferred  that 
interest  was  tacitly  agreed  to  be  taken. 

Gaselee  and  Moysey  now  showed  cause  against  the  rule,  and 
contended  that  interest  ran  upon  money  lent,  though  there  was  no 
contract,  express  or  implied,  for  that  purpose ;  because  the  lender 
would  otherwise  lose  the  benefit  which  he  might  make  of  his  cap- 
ital, in  the  meantime,  for  the  accommodation  of  the  borrower; 
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and  the  lender  ought,  in  equity,  to  be  put  in  the  same  situation 
as  if  he  had  applied  his  principal  to  his  own  use.  In  Vernon  v. 
Cholmondeley  (in  1722),  Bunb.  119,  the  Court  of  Exchequer  all 
agreed  that  the  jury  might  give  interest  on  promissory  notes,  bills 
of  exchange,  and  for  money  lent.  The  same  was  held  in  Blaney 
V.  Hendricks  (in  1771,  in  C.  P.),  2  Blac.  761,  and  3  Wils.  205, 
where  the  rule  for  allowing  interest  was  extended  to  all  liquidated 
sums ;  though  the  balance  there  arose  upon  an  account  stated  for 
money  due  for  goods  sold  and  delivered.  Lord  Hardw^icke  had 
before  allowed  interest   upon  an   account   stated,   in  Barwel  v. 

Parker  (in  1751),  2  Yes.  365 ;  and  this  Court  gave  it  upon 
[*  225]  *  money  lent  to  the  time  of  the  judgment  in  Robinson  v. 

Bland  (in  1760),  2  Burr.  1077,  1085-8.  In  Trelavmey  v. 
Thomas,  1  H.  Bl.  303,  it  was  given  upon  money  advanced  for  the 
use  of  another ;  and  Gould,  J. ,  there  recognised  the  general  rule 
to  allow  interest  upon  money  leirt  both  at  law  and  in  equity.  14 
Vin.  Abr.  458,  tit.  Interest  C,  refers,  amongst  many  others,  to  a 
case  of  Ashton  v.  Smithy  in  1 726,  where  interest  was  decreed  for 
the  yearly  balance  of  a  renewing  account  [Lord  Ellenborough, 
Ch.  J.  —  That  looks  like  an  agreement  for  interest,  to  be  collected 
from  the  acts  of  the  parties  on  prior  accounts  stated.  But  is  it 
ever  allowed  except  upon  securities  for  money  payable  at  a  certain 
day,  or  by  agreement,  express  or  implied  ?  Was  it  ever  given  upon 
a  covenant  for  rent  ?  In  one  case,  where  arbitrators  had  awarded 
it  upon  a  sum  to  be  paid,  the  Court  set  it  aside.  ]  In  Farquhar 
V.  Morris,  7  T.  R  124,  it  was  referred  to  the  Master  to  compute 
interest  as  well  as  principal  upon  a  bond  for  a  certain  sum  gen- 
erally, without  naming  any  certain  day  of  payment,  and  though 
interest  was  not  expressly  reserved,  which  is  usually  done  in  such 
instruments,  how,  then,  can  it  make  any  difference  where  money  is 
lent,  generally,  without  writing?  [Lord  Ellenborough,  Ch.  J. — 
The  money  was  due  on  the  bond  immediately,  no  future  day  being 
given.  ]  The  recent  cases  of  De  HavUland  v.  Bowerbank,  1  Camp. 
50,  and  De  Bemalcs  v.  Fuller,  2  Camp.  426  (11  R  B.  755),  where 
interest  was  refused,  were  actions  for  money  had  and  received  to 
the  use  of  the  plaintiff;  but  that  is  different  from  money  actually 
lent  by  him  to  the  defendant 

BuRROUGH,  contra,  —  There  is  no  more  reason  why  interest 
[*  226]  should  run,  without  an  agreement  for  that  purpose,  *  upon 

money  lent,  than  upon  money  had  and  received,  where  it 
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is  now  admitted  not  to  run :  the  difference  is  merely  technical  and 
verbal.  In  many  of  the  earlier  cases  cited  there  must  have  been 
other  circumstances,  not  stated  in  the  books,  from  whence  the 
Courts  collected  the  intention  of  the  parties  that  interest  should 
run.  In  Robinson  v.  Bland  that  intention  was  collected  from  the 
fact  of  a  bill  of  exchange  having  been  given  for  the  money  lent, 
which  always  carries  interest,  though  the  bill  was  void  in  law. 
In  other  cases,  it  has  been  collected  from  the  acts  or  declarations 
of  the  parties,  or  from  the  usage  of  trade.  Vide  Eddowea  v.  Hop- 
kins, Dougl.  375.  The  Master  of  the  Eolls,  in  Parker  v. 
Hutchinson,  3  Ves.  133,  upon  the  information  of  Lord  Kenyon, 
in  1796,  states  the  rule  as  then  acted  upon  at  Guildhall  to  be  only 
to  allow  interest  on  promissory  notes  and  other  written  securities 
for  money  payable  at  a  certain  day,  or,  as  he  adds  in  Upton  v. 
Lord  Ferrers,  5  Ves.  801,  803  (5  E.  R  167),  payable  on  demand, 
from  the  day  of  the  demand ;  and  such  has  long  been  the  general 
understanding. 

Lord  ELI.ENB0R0UGH,  Ch.  J.  —  It  is  not  only  from  decided  cases, 
where  the  point  has  been  raised  upon  argument,  but  also  from  the 
long-continued  practice  of  the  Courts,  without  objection  made, 
that  we  collect  rules  of  law.  Lord  Mansfield  sat  here  for  upwards 
of  thirty  years.  Lord  Kenyon  for  above  thirteen  years,  and  I  have 
now  sat  here  for  more  than  nine  years;  and  during  this  long  course 
of  time  no  case  has  occurred  where,  upon  a  mere  simple  contract  of 
lending,  without  an  agreement  for  payment  of  the  principal  at  a 
certain  time,  or  for  interest  to  run  immediately,  or  under 
special  circumstances  from  whence  *  a  contract  for  interest  [*  227] 
was  to  be  inferred,  has  interest  been  ever  given.  The 
mere  form  of  the  count  cannot  make  any  difference  in  this  respect ; 
for,  in  most  cases,  it  happens  that  a  plaintiff  may  either  frame  his 
count  for  money  had  and  received,  or  for  money  lent  If  interest 
were  due  in  this  case,  why  should  it  not  also  be  due  where  goods 
are  to  be  paid  for  at  a  certain  day,  when  that  time  arrives,  as 
Baron  Montagu,  in  one  of  the  old  cases,  is  stated  to  have  held ; 
or  in  any  other  case,  where  money  is  to  be  paid  at  a  certain  day  ? 
Those  cases  press  closely  upon  the  present  If  there  were  any 
general  rule  for  interest  to  run  upon  money  due,  why  should  it 
not  be  allowed  upon  all  book  debts  ?  Juries  would  give  ear  readily 
enough  to  such  a  direction ;  but  I  dare  not  vary  from  the  practice 
which  has  long  prevailed  in  all  the  Courts  of  Westminster  Hall. 
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If  it  be  fit  that  the  whole  course  of  our  proceedings  in  respect  to 
giving  interest  should  be  recast,  it  must  be  done  by  Act  of  Parlia- 
ment. Where  one  directs  his  agent  to  advance  money  to  another, 
what  difference  can  it  make  as  to  the  point  of  interest,  whether  he 
afterwards  counts  for  money  had  and  received,  or  for  money  lent  ? 
If  interest  were  demandable  generally  upon  money  due,  why 
should  it  have  been  thought  necessary  to  introduce,  as  it  has  pre- 
vailed in  practice,  a  particular  count  for  interest  agreed  to  be  paid 
where  the  law  would  have  given  it  without  such  an  agreement  ? 
But,  in  fact,  there  has  been  no  instance  of  its  being  allowed, 
except  upon  written  securities  for  the  payment  of  money  at  a  given 
time,  or  upon  an  express  or  implied  agreement  for  it.  The  judg- 
ment of  Lord  Mansfield  in  the  case  of-  Bohinaon  v.  Bland,  and 
of  the  eminent  Judges  who  sat  with  him,  shows  that  interest  is 

not  due  without  a  contract  for  it ;  for  they  would  never 
[*  228]   have  *  resorted  to  the  argument  of  intention  to  be  collected 

from  the  giving  a  void  bill  of  exchange,  in  order  to  sup- 
port the  claim  of  interest,  if  the  law  would  have  given  it  without, 
upon  the  mere  loan  of  money.  Where  a  balance  has  been  settled 
upon  an  allowance  of  interest  in  a  banker's  books,  that  is  an 
admission  by  the  party  of  a  contract  to  pay  interest  on  the  sums 
advanced  to  him  by  the  banker.  The  cases  in  equity  also  show 
the  understanding  which  has  prevailed  upon  this  subject  not  only 
in  those  Courts,  but  alsA  in  the  Courts  of  law ;  as  Lord  Alvanley, 
when  Master  of  the  Rolls,  states,  in  Parker  v.  Hutchinson,  that 
he  had  received  the  rule  there  laid  down  from  Lord  Kenyon,  as 
derived  from  the  practice  adopted  at  the  sittings  at  Nisi  Prius. 
It  was  said,  indeed,  in  Blaney  v.  Hendrick  that  interest  is  due 
upon  all  liquidated  sums  from  the  instant  the  principal  becomes 
due  and  payable.  ^  But  those  words  must  be  taken  in  a  restricted 
sense,  and  I  must  understand  by  them  something  more  than  an 
account  stated.  If  an  account  be  stated,  and  the  nature  of  the 
transaction  be  such  as  to  afford  evidence  of  an  agreement  for 
interest,  as  if  it  be  shown  to  have  been  allowed  before  upon  a 

^  Tt  18  80  stated  in  the  report  of  the  ca^^e  Geo.  IL,  Barnes,  228,  where,  in  an  action  for 

in2Blac.  761.  Bat  £he  statement  in  3  Wils.  goods  sold  and  delivered,  the  jnry,  npon 

206,  is,  that  "  npon  an  acconnt  stated  be-  the  execution  of  a  writ  of  inquiry,  had 

tween   merchant  and   merchant  it  shall  allowed  interest  for  the  balance  of  the 

carry  interest  from  the  time  it  was  liqni-  account  due  to  the  plaintiff ;  but  the  Court 

dated ; ''  which  is  more  plainly  referable  were  of  opinion  that  the  inquisition  should 

to  nn  implied  contract  by  the  usage  of  be  set  aside, 
trade.    See  also  Pinock  v.  Wiilett,  M.  7 
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prior  settlement  of  accounts,  then  it  may  be  warranted.  But  if  it 
be  understood  as  extending  the  claim  of  interest  upon  money  lent 
generally,  without  any  certain  time  of  payment,  or  any 
agreement  for  interest  expressed  or  to  be  implied,  I  *  shall  [*  229] 
expect  a  body  of  authorities  more  strong  and  consistent 
than  has  yet  been  brought  forwards  before  I  can  venture  to  say 
that  it  is  allowable  by  law.  Hitherto  it  has  only  been  allowed 
upon  written  contracts,  express  or  implied,  for  the  payment  of 
interest.  If  it  be  fit  that  the  rule  should  be  carried  further,  it 
must  be  done  by  the  Legislature. 

Grose,  J.  — The  question  is  whether  upon  money  lent  gen- 
erally interest  is  to  be  given  ?  If  it  be,  from  what  time  is  it  to 
run :  from  the  receipt  of  the  money  by  the  borrower,  or  from  the 
time  of  the  demand  made  by  the  bringing  of  the  action  ?  During 
all  my  experience  I  have  never  known  interest  given  upon  money 
lent,  or  upon  money  due  for  goods  sold,  or  in  any  other  case  but 
upon  a  contract  for  interest  expressed  or  implied.  It  is  the 
lender's  own  fault  if  he  do  not  contract  for  interest  when  he 
advances  the  money ;  but  the  law  has  long  been  settled  as  I  have 
stated.  Why  should  interest  be  paid  at  all  without  a  contract  for 
it  ?  If  there  be  no  proof  of  contract,  it  might  be  given  against  the 
intention  of  the  parties  at  the  time  of  the  loan.  If  they  did  not 
then  contract  for  interest,  it  shows  that  they  did  not  mean  to 
reserve  it  To  allow  interest,  therefore,  in  this  case,  would  be 
inconsistent  with  the  practice  which  has  long  prevailed  in  West- 
minster Hall,  and  to  the  general  understanding  of  mankind  upon 
the  subject :  it  would  not  be  reasonable,  but  unjust :  there  is  uni- 
form usage  against  it,  and  the  claim  is  unauthorised  by  law. 

Bayley,  J.  ^  —  I  entirely  agree  with  the  rest  of  the  Court. 
Actions  for  money  lent  are  continually  brought;  *and   [*230] 
if  any  instance  had  occurred  in  which  interest  had  been 
allowed,  it  would  have  been  adduced;  and  none  having  been  stated, 
shows  that  the  constant  practice  has  been  to  disallow  it 

Hule  absolute  for  entering  a  nonsuit. 

1  Lb  Blano,  J.,  was  absent,  as  before. 
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Cook  (Appellant)  ▼.  Fowler  and  others  (Setpondents). 

L.  R.  7  H.  L.  27-^8  (a.  c.  43  L.  J.  Ch.  855). 

Interest  —  Money  payable  by  Written  Instrument  on  Day  certain. 

[27]  Where  a  written  security  is  givea  for  the  payment  of  money  at  a  cer- 
tain day,  with  interest  up  to  that  day,  and  the  sum  secured  and  the 
interest  thereon  are  not  paid  at  the  day,  the  principal  and  interest  become  from 
that  time  a  debt  which,  when  recovered  by  legal  process,  may,  in  the  discretion 
of  a  jury  or  of  the  Court,  be  made  the  subject  of  an  additional  liability,  which, 
however,  is  not  properly  a  liability  to  interest  according  to  the  contract,  but  to 
damages  for  the  breach  of  it. 

Per  Lord  Chelmsford  :  The  defeajcance  of  a  warrant  of  attorney  is  not  a 
contract,  but  merely  a  description  of  the  object  of  the  security,  and  of  the  means 
of  enforcing  payment. 

Per  Lord  Selborne  :  There  is  no  rule  of  law  that,  upon  a  contract  for  the 
payment  of  money  on  a  day  certain,  with  interest  at  a  fixed  rate,  down  to  that 
day,  a  further  contract  for  the  continuance  of  the  same  rate  of  interest  is  to  be 
implied. 

A  warrant  of  attorney  was  given  to  secure  payment  of  a  sum  of  money. 
Its  date  was  the  2nd  day  of  May,  1864,  and  the  defeazance  was  in  these  terms : 
"  The  within  written  warrant  of  attorney  is  given  for  securing  the  payment  of 
the  sum  of  £1380,  with  interest  thereon,  at  and  after  the  rate  of  £5  per  cent, 
per  month,  on  the  2nd  day  of  June  next.  Judgment  to  be  entered  up  forth- 
with," &c. 

Held,  that  this  was  nothing  more  than  an  authority  to  enter  up  a  judgment 
for  these  various  sums,  to  be  ascertaiae<l  on  the  2nd  of  June,  1864,  after  which 
time  the  holder  would  merely  stand  as  a  creditor  for  the  sums  so  ascertained, 
and  the  statutable  rate  of  interest  thereon  that  might  be  allowed  him  by  a  jury 
or  by  the  Court. 

This  was  an  appeal  against  a  decision  of  Vice -Chancellor 
Stuart.  William  Bevan,  late  of  Stapleton,  in  the  county  of 
Gloucester,  was  indebted  to  Cook  (among  other  persons),  and  on 
the  2nd  of  May,  1864,  gave  him  a  warrant  of  attorney,  the  defea- 
zance of  which  was  in  the  following  terms :  — 

"  The  within  warrant  of  attorney  is  given  to  secure  the  payment 
of  the  sum  of  £1330,  with  interest  thereon  at  and  after  the  rate 
of  £5  per  cent  per  month,  on  the  2nd  of  June  next,  judgment  to 
be  entered  up  forthwith ;  and  in  case  of  default  in  payment  of  the 
said  sum  of  £1330,  and  interest  thereon,  on  the  day  afore- 
[*  28]  said,  *  execution  or  executions,  and  other  processes  may 
^then  issue  for  the  said  sum  of  £1330  and  interest,  together 
with  costs  of  entering  up  judgment,  &c.,  &c.,  and  all  other  inci- 
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dental  expenses  whatever. "  No  judgment  was  entered  up.  Bevan 
made  his  will  on  the  3rd  of  May,  1864,  and  made  Wood  and 
Boberts  his  executors  and  trustees;  he  died  on  the  25th  of  the 
same  month,  and  Wood  and  Roberts  duly  proved  his  will, 
creditor's  suit  for  the  administration  of  the  estate  of  Be\v 
{Bobinson  v.  IVood)  was  afterwards  instituted,  and  the  appellau. 
came  in  as  a  creditor  under  that  suit,  but  did  not  give  any  par- 
ticulars of  his  demands  against  Sevan's  estata  On  the  11th  of 
March,  1867,  Wood  and  Roberts  therefore  filed  their  bill  against 
Cook,  praying  for  accounts,  for  liberty  to  redeem  any  premises 
comprised  in  securities  given  to  him,  appellant,  by  their  testator, 
and  then  alleged  to  be  held  by  him,  and  for  costa  The  appellant 
put  in  an  answer  on  the  14th  of  May,  1867,  in  which  he  referred 
to  mortgages  made  to  him  by  Bevan,  of  certain  lands  in  Ballin,  in 
the  county  of  Westmeath,  and  in  Shire  Newton,  in  the  county  of 
Monmouth.^  He  also  declared  his  readiness  to  account,  stated 
the  warrant  of  attorney,  and  claimed  the  principal  sum  due  under 
it,  with  interest  thereon  at  the  rate  of  5  per  cent  per  month.  Both 
the  suits  came  on  for  hearing  before  Vice-Chaucellor  Stuart,  and 
an  order  was  made  for  taking  the  accounts.  The  Chief  Clerk  made 
his  certificate  on  the  8th  of  March,  1869,  allowing  the  rate  of 
interest  claimed  by  the  appellant  On  the  12th  of  March,  Fowler, 
as  a  creditor  of  Bevan,  took  out  a  summons  to  vary  the  Chief  Clerk's 
certificate,  and  on  the  7th  of  July,  1869,  the  Vicb-Chancellor  made 
an  order  varying  it  by  allowing  interest  at  5  per  cent  for  the  month, 
from  the  2nd  of  May,  1864,  to  the  2nd  of  June,  1864,  after  which 
he  fixed  the  rate  of  interest  at  only  4  per  cent  per  annum. 

This  was  the  order  now  appealed  against. 

Mr.  E.  K.  Karslake,  Q.  C.  (Mr.  R  H.  Daly  was  with  him),  for 
the  appellant:  — 

Whenever  a  security  is  given  for  the  payment  of  money 
with  *  interest  at  a  certain  time,  and  payment  is  not  then  [*  29] 
made,  the  rate  of  interest  continues  afterwards  to  be  that 
which  was  fixed  by  the  instrument  securing  it.  Here  is  a  valid 
instrument  of  security,  and  the  particular  rate  of  interest  is  settled 
by  agreement  between  the  parties.  The  appellant  here  had  had 
other  transactions  with  Bevan,  and  was,  in  fact,  mortgagee  of  two 

1  All  these  circumstancea  are  so  fuUj  presuly  founded  on  them,  that  it  has  been 
referred  to  by  the  Lord  Chancellor,  deeme^l  annecessary  to  set  them  out  here 
one  portion  of  his  judgment  being  ex-    at  length. 
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properties,  one  in  Ireland  and  one  in  Monmouthshire,  and  he  had 
also  a  charge  on  a  house  in  Bristol.     He  entered  into  an  arrange- 
ment to  give  up  his  securities  on  having  payment  made  to  him. 
That  payment  must  be  calculated  on  the  footing  of  those  securi- 
ties.    The  amount  of  interest  given  in  ordinary  cases  by  the  Court 
can  only  apply  where  there  has  not  been  any  stipulated  amount 
of  interest  settled  by  agreement  between  the  parties.     Here  the 
amount  has  been  expressly  settled  between  them.     The  defeazance 
of  this  warrant  of  attorney  gave  to  the  appellant  in  direct  and 
express  terms  the  interest  now  claimed,  and  there  is  no  rule  of 
construction  applicable  to  such  an  instrument  which,   either  at 
law  or  in  equity,  requires  that  the  appellant  should  accept  a  less 
rate  of  interest  than  what  had  so  been  agreed  upon.     Here  is  an 
express  contract.     There  is  no  ground  on  which  a  Court  can  be 
called  on  to  vary  it     By  the  law,  as  it  now  stands,  any  person  is 
entitled  to  contract  to  pay  any  rate  of  interest,  and  such  a  contract 
is  perfectly  valid.     If  the  time  at  which  the  principal  of  any 
money  bearing  interest  ought,  by  the  terms  of  a  written  contract, 
to  be  paid,   is  allowed  to  expire  without  payment,   the   party 
entitled  to  the  payment  may,  in  an  action  for  the  principal,  re- 
cover the  same  interest  from  the  date  of  the  last  payment  of  it: 
Price  V.    Great   Western  Railway   Company^  16  M.    &  W.   244 
That  case  shows  that  where  nothing  is  said  of  future  interest  it 
will  continue  as  of  course;  and  Mr.  Baron  Pabke  gave  in  that 
case  the  reason  for  the  rule,  saying :  "  Because  the  deed  shows  the 
intention  of  the  parties  that  it  should  be  a  debt  bearing  interest " 
That  rule  had  previously  been  adopted  in  Atkinson  v.  Jones,  2  Ad. 
&  El.  439,  which  was  the  case  of  a  warrant  of  attorney,  given  by 
a  third  person  to  secure  the  due  payment  of  interest  on  a  deben- 
ture ;  the  Court  would  not  interfere  to  enter  satisfaction  upon  the 
roll,  it  not  being  suflBciently  clear  from  the  defeazance  that  the 
warrant  of  attorney  was  intended  to  cover  only  the  interest 
[*  30]   up  to  the  day  named.     *  So  that  the  Court  must  have  con- 
sidered that  the  warrant  of  attorney  would  cover  the  same 
interest  accruing  after  the  day  named.     [The  Lord  Chancellor. 
Suppose  a  promissory  note,   payable  twelve  months  after  date, 
but  not  paid  at  the  time,  what  interest  would  be  given  on  it  by 
the  jury  ?]     That  which  had  been  stipulated  for  between  the  par- 
ties.    If  they  had  fixed  the  interest  at  3  per  cent,  of  course  it 
would  not  be  increased ;  if  they  had  fixed  the  interest  at  6  per  cent 
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or  more,  that  would  be  given  —  it  would  not  be  diminished ;  "  the 
intention  of  the  parties, "  as  Mr.  Baron  Parke  said,  would  afford  the 
guide.     Here  the  rate  of  interest  had  been  expressly  agreed  upon. 

Mr.  Dickinson,  Q.  C. ,  and  Mr.  Hemming  for  the  respondents :  — 

Interest  may  now,  of  course,  be  stipulated  for  to  any  amount 
the  contracting  parties  think  fit ;  but  if  stipulated  for  up  to  a  cer- 
tain time,  the  liability  to  pay  that  interest  does  not  go  on  con- 
tinuously. The  interest,  as  interest,  ceases  at  the  time  mentioned. 
If  the  contract  is  not  performed  at  the  time,  the  amount  recover- 
able, in  addition  to  that  stipulated  for,  is  recoverable  not  as  con- 
tinuing interest,  but  as  damages  for  breach  of  the  contract  to  pay. 
Now,  those  damages  are  not  necessarily  to  be  measured  by  the 
quantum  of  the  interest  agreed  upon  by  the  parties  themselves. 
The  statute  3  &  4  Will.  IV.,  c.  42,  s.  28,  which  gives  to  a  jury  the 
power  to  assess  damages  for  non-payment  of  money,  expressly  says 
that  the  jury  may  give  such  damages  "  if  they  shall  think  fit ;  "  so 
that,  so  far  from  being  obliged  to  give  them,  and  to  measure  them 
by  the  amount  of  interest  secured  by  the  instrument,  they  may 
refuse  the  damages  altogether.  This  case  does  not  come  within 
those  referred  to  on  the  other  side.  The  debenture  in  Price  v.  The 
Great  Western  Railway  Company  was  declared  to  be  a  mortgage. 
A  warrant  of  attorney  is  not  a  mortgage,  it  is  a  personal  contract 
to  secure  payment  of  a  debt,  and  in  this  instance  that  debt  was  to 
be  paid,  with  stipulated  interest  upon  it  at  a  time  certain.  If  not 
paid  then,  the  contract  was  broken,  and  all  that  could  afterwards 
be  recovered  would  be  damages  for  the  breach  of  it.  In  a  note  to 
Mounaon  v.  Sedshaw,  1  Wm.  Saund.  201  ti.;  see  also  In  re  Kerr's 
Policy,  L.  R  8  Eq.  331,  it  is  shown  that  interest  even  upon  a 
mortgage  deed,  accruing  after  the  day  fixed  in  the  deed, 
does  not  *  become  part  of  the  debt,  but  is  to  be  treated  as  [*  31] 
damages  for  the  detention  of  the  debt  An  excessive 
amount  of  interest  submitted  to  for  a  time  upon  particular  pres- 
sure is  certainly  not  a  thing  which,  contrary  to  all  legal  anal- 
ogies, the  Courts  would  continue  upon  mere  implication.  The 
money  claimed  after  the  day  stipulated,  not  being  interest  as  stip- 
ulated, must  be  in  the  discretion  of  the  Court,  and  must  be  that 
which  the  statute,  or  the  rules  of  practice,  would  prescribe. 

Mr.  Karslake  in  reply :  — 

The  warrant  of  attorney  here,  though  it  may  not  be  a  mortgage, 
is  equivalent  to  a  charge,  by  the  debtor  on  his  land,  and  may 
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be  treated  as  an  equitable  mortgage.  It  caDnot  be  argued  that, 
because  the  judgment  was  not  entered  up  at  the  end  of  the  month, 
the  instrument  ceased  to  be  a  security  at  all.  Yet,  if  not  so 
argued,  it  is  a  valid  and  still  subsisting  security  for  the  money 
mentioned  in  it  according  to  the  mode  there  mentioned,  both  as 
to  principal  and  interest.  If  this  instrument  had  only  given 
interest  at  6  per  cent,  no  Court  would  have  reduced  that  amount 
to  5  per  cent.     Then,  on  what  principle  can  it  be  reduced  now  ? 

The  Lord  Chancellor  (Lord  Cairns),  after  stating  the  facts  of 
the  case,  s^d :  — 

So  far  as  the  literal  construction  of  that  warrant  of  attorney  and 
defeazance  goes,  your  Lordships  will  observe  that  there  is  no  notice 
of  any  contract  of  debt,  or  of  any  contract  for  forbearance  of  money 
for  any  length  of  time  beyond  the  time  specified  upon  the  face  of 
the  defeazance.  It  is  an  authority  to  enter  up  judgment,  and  a 
stipulation  that  execution  is  only  to  issue  in  one  way  and  for  one 
purpose.  It  is  to  issue  on  the  2nd  of  June  following  the  date  of 
the  warrant  of  attorney,  —  it  is  to  issue  then  "  in  default  of  pay- 
ment of  JS1330,  and  interest  thereon,"  which,  of  course,  means 
the  interest  stipulated  at  the  rate  of  60  per  cent  "  on  the  day  afore- 
said, *  —  that  is,  on  the  2nd  of  June ;  and  then  in  that  case  *  exe- 
cution and  other  process  may  issue  for  the  said  sum  of  JC1330  and 
interest*  (which,  of  course,  must  necessarily  n^ean  interest  at 
that  rate  and  due  up  to  that  day),  "  together  with  the  costs  of 
entering  up  judgment,  registering  the  same,  and  writ  and 
[*  32]  writs  *  of  execution  or  executions,  sheriffs'  poundage,"  and 
so  on.  Therefore,  taking  the  literal  construction  and  effect 
of  this  warrant  of  attorney  and  defeazance,  it  would  appear  to  me 
to  amount  to  an  authority  to  issue  execution  on  the  2nd  of  June 
for  one  total  sum,  which  is  to  be  composed  of  the  principal  sum 
of  £1330,  interest  at  60  per  cent  up  to  the  2nd  of  June,  and  those 
expenses,  unascertained  in  the  first  instance,  but  to  be  fiscertained 
at  the  time  described,  as  expenses  of  sheriffs'  poundage,  and  other 
matters  of  the  same  kind. 

My  Lords,  it  appears  to  me  that,  upon  the  literal  construction 
of  this  instrument,  it  is  nothing  more  than  an  authority  to  enter 
up  a  judgment,  which  would  be  substantially  a  judgment  for  those 
various  sums,  their  amount  to  be  ascertained  on  the  2nd  of  June, 
1864;  and  that  then,  if  execution  is  not  levied  at  that  time,  and 
payment  is  not  at  that  time  enforced  under  the  execution^  the 
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judgment  creditor  would  stand  from  that  time  forward  as  a  cred- 
itor for  the  sum  for  which  he  might  then  have  levied,  together 
with  the  ordinary  statutable  rate  of  interest  upon  that  sum,  — 
namely,  the  rate  of  4  per  cent 

My  Lords,  if  that  view  should  be  adopted  (and  it  appears  to  me 
that  it  might  safely  be  adopted  in  this  case),  there  would  be  no 
necessity  to  go  further.  But  I  will  ask  your  Lordships  to  consider 
also  the  alternative  view  by  which,  I  think,  the  same  conclusion 
will  be  arrived  at  If  this  is  not  merely  a  judgment  for  the 
principal  sum  and  the  amount  of  interest,  and  costs  up  to  the  2nd 
of  June, which  judgment  is  thenceforward  to  bear  interest  at  the 
rate  of  4  per  cent,  it  is,  at  all  events,  a  warrant  of  attorney  and 
defeazance  which  is  given  to  secure  a  debt  of  £1330  with  interest 
up  to  a  certain  day,  and  without  any  mention  of  subsequent 
interest  upon  the  face  of  the  instrument  If  so,  according  to  the 
well-known  principle  which  has  been  referred  to  in  many,  cases, 
and  which  may  be  taken  most  conveniently  from  a  note  to  the 
case  of  Mounson  v.  lUdshaw,  1  Wm.  Saund.  201  n.,  any  claim, 
in  the  nature  of  a  claim  for  interest  after  the  day  up  to  which 
interest  was  stipulated  for,  would  be  a  claim  really,  not  for  a 
stipulated  sum  and  interest,  but  for  damages,  and  then  it  would 
be  for  the  tribunal  before  which  that  claim  was  asserted  to 
consider  the  position  of  the  claimant,  and  *  the  sum  which  [*  33] 
properly,  and  under  all  the  circumstances,  should  be  awarded 
for  damages.  No  doubt,  po'imd  facie,  the  rate  of  interest  stipu- 
lated for  up  to  the  time  certain  might  be  taken,  and  generally 
would  be  taken,  as  the  measure  of  interest ;  but  that  would  not 
be  conclusive.  It  would  be  for  the  tribunal  to  look  at  all  the 
circumstances  of  the  case,  and  to  decide  what  was  the  proper  sum 
to  be  awarded  by  way  of  damages. 

Apply  that  to  the  present  case,  and  let  me  ask  your  Lordships 
to  look  for  a  moment  at  the  very  peculiar  circumstances  of  the 
present  case.  This  warrant  of  attorney  and  defeazance  or  judg- 
ment was  given  by  William  Bevan  on  the  2nd  of  May,  1864.  He 
died  on  the  25th  of  the  same  month,  which  was  before  the  time 
stipulated  for  the  payment  of  the  principal  sum  with  the  high  rate 
of  interest,  namely,  the  2nd  of  June.  It  appears  that  his  execu- 
tors were  not  aware  of  this  warrant  of  attorney,  or  of  the  stipula- 
tions in  the  defeazance.  On  the  11th  of  June,  a  few  days  after 
his  death,   an   administration   suit   was  instituted,    the   suit  of 
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Sohinson  v.    Wood;  and   on  the  25th  of  June  the  usual  decree 
was  made  in  that  suit  for  the  administration  of  the  estate  of  the 
testator.     On  the  4th  of  July,  1864,  the  present  appellant,  Cook, 
filed  a  bill  —  the  suit  of  Cook  v.  Wood  —  as  a  judgment  creditor 
and  mortgagee  of  the  testator,  alleging,  what  was  the  fact,  that 
he  had  various  claims  against  the  testator  as  a  mortgagee,  and  in 
other  characters,  but  giving  no  specification  and  no  particulars 
with  regard  to  this  warrant  of  attorney  and  defeazance.     Finding 
that  he  was  asserting  rights  as  a  creditor  generally,  the  executors 
adopted  the  usual  course.     He  was  served  with  a  notice  of  the 
decree  in  BoUnson  v.  Woody  which,  of  course,  stayed  his  own 
suit;  but  he  did  not  come  in  and  prove  his  debt,  or  explain  the 
character  of  the  security  which  he  held.     On  the  11th  of  March, 
1867,  that  is  to  say,  after  Cook  had  lain  by  for  nearly  three  years, 
the  executors,  inasmuch  as  he  had  not  come  in  under  the  suit  and 
claim^  to  have  securities  as  a  mortgagee,  were  forced  to  file  a 
bill  against  him,  which  is  the  bill  in  Wood  and  Roberts  (the 
executors  of  Be  van)  v.  Cook,     That  bill  was  filed  on  the  11th  of 
March,  1867 ;  it  was  a  bill  for  an  account,  and  to  redeem  what- 
ever securities  he  might  hold,  the  plaintiffs  alleging  that 
[*  34]   Cook  would  not  *  disclose  the  particulars  of  his  securities. 
On  the  14th  of  May,  1867,  Cook  put  in  his.answer  in  that 
suit,   and  referred  to  the  judgment  which  had  been  entered  up 
under  this  warrant  of  attorney,  but  referred  to  it  in  general  terms, 
without  giving  any  details  as  to  the  rate  of  interest  which  he 
claimed  to  be  running  on  under  the  warrant  of  attorney.     On  the 
12th  of  June,  1868,  an  agreement  was  come  to  between  Cook  and 
the  executors,  who  were  still  without  information  as  to  the  details 
of  this  defeazance.     By  that  agreement,   although  the  time   for 
proving  debts  in  the  first  suit  of  Bobinson  v.   Wood  had  passed. 
Cook  was  to  be  admitted  to  come  in  as  a  creditor  in  Bobinson  v. 
Wood  for  whatever  might  be  found  to  be  due  to  him.     Under  that 
agreement,  on  the  28th  of  November,  1868,  that  is  to  say,  more 
than  four  years  after  the  death  of  Bevan,  an  aflBdavit  we^s  filed  by 
Cook,  for  the  first  time  giving  the  particulars  of  this  warrant  of 
attorney  and  defeazance,  upon  which  his  case  now  rests,  and  upon 
which  he  claims  that  interest  had  been  running  on  during  the 
whole  time  at  the  rate  of  60  per  cent 

Now,  my  Lords,  if  this  is  to  be  judged  of  (and  it  is  the  most 
favourable  view  of  the  case  that  can  be  taken  on  behalf  of  the 
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appellant  that  it  should  be  so  judged  of)  as  a  case  in  which  Cook 
is  coming  and  claiming  damages  for  the  non-payment  of  a  debt 
due  to  him  on  the  2nd  of  June,  1864,  it  appears  to  me  to  be  clear 
that  any  tribunal  judging  of  that  claim  for  damages  would  be 
bound  to  take  into  account  the  circumstances  to  which  I  have 
referred  —  circumstances  which  show  that  Cook  was  endeavouring 
to  prevent  the  character  of  this  defeazance  from  transpiring  —  that 
he  was  endeavouring  to  keep  back  his  security,  and  thereby  to 
become  entitled  to  claim  this  high  rate  of  interest,  whereas  it  is 
obvious  that  if  he  had  at  the  first  disclosed  the  nature  of  the  claim 
in  respect  of  interest  which  he  was  prepared  to  allege,  steps  would 
have  been  taken  to  pay  ofif  the  principal  sum  that  was  due  to 
him. 

Therefore,  whether  your  Lordships  take  it  as  a  judgment  for  a 
specific  sum,  bearing  no  interest  beyond  the  statutable  interest  of 

4  per  cent,  or  whether  you  take  it  as  a  claim  for  damages  for  the 
detention  of  a  debt,  in  either  case  it  appears  to  me  to  be 

out  of  *  the  question  that  the  rate  of  60  per  cent  could  be  [*  35] 
allowed.     It  appears  to  me  that  in  the  first  view  the  rate 
of  4  per  cent  is  the  rate  absolutely  assigned  by  statute  upon  the 
payment  of  judgment  debts ;  and,  in  the  second  case,  it  is  for  the 
tribunal  to  fix  the  rate  of  damages.     It  is  possible  that  the  rate  of 

5  per  cent  might  be  given  by  a  jury,  or  by  a  Judge  who  was  per- 
forming the  functions  of  a  jury;  but  the  primary  Judge  having 
in  this  case  only  given  the  usual  rate  assigned  in  the  Court  of 
Chancery,  namely,  4  per  cent,  I  certainly  do  not  propose  to  advise 
your  Lordships  to  disagree  with  that  opinion  at  which  he  has 
arrived,  but,  on  the  contrary,  I  advise  and  move  your  Lordships 
that  this  appeal  should  be  dismissed  with  costs. 

Lord  Chelmsford  : — 

My  Lords,  I  think  the  order  of  Vice -Chancellor  Stuart  refus- 
ing the  appellant  interest  at  the  rate  of  5  per  cent  per  month  after 
the  2nd  of  June,  1864,  and  allowing  him  interest  at  4  per  cent  per 
year  from  that  day,  is  right,  and  ought  to  be  affirmed. 

There  is  no  authority  that  I  can  find  to  support  the  argument 
of  the  counsel  for  the  appellant,  that  where  a  security  for  money 
payable  at  a  certain  day  stipulates  for  the  allowance  of  a  certain 
rate  of  interest  up  to  the  day  fixed  for  payment,  interest  at  the 
same  rate  is  implied  to  be  payable  afterwards.  On  the  contrary, 
the  distinction  seems  to  be  well  established  between  cases  where 
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the  interest  is  expressly  reseryed  in  the  instrument,  and  where  it 
is  not  In  the  latter  case  it  is  recoverable,  not  as  interest  accord- 
ing to  the  contract,  but  as  damages  for  the  breach  of  it 

In  the  present  case  there  is,  properly  speaking,  no  contract 
The  defeazance  of  a  warrant  of  attorney  is  not  a  contract,  but 
merely  a  description  of  the  object  of  the  security  and  of  the  means 
by  which  the  judgment  creditor,  in  case  of  the  debtor's  default, 
may  enforce  payment  of  the  sum  secured.  That  sum  in  the  present 
case  is  £1330,  with  interest  at  and  after  the  rate  of  £5  per  cent 
per  month  on  the  2nd  of  June.  If  the  judgment  had  been  entered 
up  on  that  day  upon  the  default  of  payment,  execution  might  have 
been  issued  immediately  for  the  principal  sum  and  interest  at  the 
rate  specified.  Or  the  appellant  might  have  brought  his 
[*36]  action  upon  the  judgment,  and  might  have  *  recovered 
further  interest^  not  ka  interest  eo  Twmine,  but  by  way  of 
damages. 

The  appellant,  by  delaying  to  enter  up  judgment,  cannot  place 
himself  in  a  better  position  than  if  he  was  a  judgment  creditor. 
And  as  he  would  then,  according  to  the  practice  of  the  Court,  have 
been  allowed  interest  only  at  5  per  cent,  so  the  allowance  by  the 
Vice-Chancellor  of  that  rate  of  interest  after  the  2nd  of  June, 
1864,  is  as  much  as  he  is  entitled  to. 

Lord  Hatherley  :  — 

My  Lords,  I  entirely  concur  with  the  judgment  which  has  been 
proposed  to  your  Lordships,  and  in  the  opinions  which  have  been 
expressed  by  the  two  noble  and  learned  Lords  who  have  preceded 
me. 

The  question  as  to  whether  interest  should  be  calculated  at  the 
rate  mentioned  in  the  original  warrant  of  attorney  resolves  itself 
simply  into  this :  Is  there  or  is  there  not  any  contract  after  the 
day  upon  which  judgment  was  to  be  entered  up  for  the  payment 
of  any  specific  sum  and  interest?  The  cases  which  were  cited 
with  reference  to  mortgages  show  clearly  that  the  interest,  after  a 
given  day,  upon  which  day  the  principal  and  interest  secured  by 
the  mortgage  were  made  payable,  can  only  be  given  in  the  nature 
of  damages.  Among  the  numerous  cases  which  may  be  cited,  in 
which  this  point  has  been  fully  discussed,  I  will  just  take  leave 
to  refer  your  Lordships  to  one,  because  it  contains  some  observa- 
tions of  Mr.  Justice  Batlet,  which  seem  to  me  to  be  peculiarly 
applicable  to  this  case.     The  case  to  which  I  refer  was  the  case 
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of  Cameron  v.  Smith,  2  B.  &  AlA  305  (20  R  R  444).  The 
simple  point  in  that  case  was  whether  or  not  a  petitioning  cred- 
itor's debt  in  bankruptcy  could  be  supplemented  bj  adding 
interest  to  his  debt  (which  the  Commissioners  had  done)  when 
there  was  no  express  stipulation  for  interest,  and  it  was  there 
held  that  that  could  not  be  done,  because  the  Commissioners  had 
no  power  to  award  damages  after  the  bankruptcy,  and  as  any 
interest  that  could  be  allowed  would  have  to  be  allowed  by  way 
of  damages  and  not  by  way  of  interest,  it  was  beyond  the 
province  of  the  Commissioners.  In  considering  the  *  case  [*  37] 
Mr.  Justice  Bayley  makes  these  observations :  **  Although, 
by  the  usage  of  trade,  interest  is  allowed  on  a  bill,  yet  it  consti- 
tutes no  part  of  the  debt,  but  is  in  the  nature  of  damages,  which 
must  go  to  the  jury,  in  order  that  they  may  find  the  amount;  and 
it  is  competent  for  them  either  to  allow  5  per  cent  or  4  per  cent, 
according  to  their  judgment  of  the  value  of  money ;  or  they  may 
even  allow  nothing,  in  case  they  are  of  opinion  that  the  delay  of 
payment  has  been  occasioned  by  the  default  of  the  holder  "  —  that 
is,  the  holder  of  the  instrument 

My  Lords,  I  think  that  in  this  particular  case  the  appellant 
could  not  put  his  case  higher  than  the  two  ways  in  which  it  has 
been  put  by  my  noble  and  learned  friend  on  the  woolsack ;  namely, 
to  treat  the  case  either  as  a  judgment  actually  entered  up,  which 
it  was  not,  or  else  as  a  claim  to  damages  in  consequence  of  the 
default  of  payment,  and  in  that  case  really  it  would  only  come 
within  the  ordinary  rule  of  the  Court  of  Chancery,  which  is  to 
allow  interest  at  the  rate  of  4  per  cent 

Lord  Selborne  :  — 

My  Lords,  unless  it  can  be  laid  down  as  a  general  rule  of  law, 
that  upon  a  contract  for  the  payment  of  money  borrowed  for  a  fixed 
period,  on  a  day  certain,  with  interest  at  a  certain  rate  down  to 
that  day,  a  further  contract  for  the  continuance  of.  the  same  rate  of 
interest  after  that  day,  until  actual  payment,  is  to  be  implied,  the 
decision  of  the  Vice -Chancellor  in  this  case  is  not  erroneous. 

I  entirely  agree  with  those  of  your  Lordships  who  have  preceded 
me,  that  no  such  contract  is  to  be  implied,  unless  there  is  some- 
thing to  justify  it,  upon  the  construction  of  the  words  of  the  par- 
ticular instrument ;  and  that,  although  in  cases  of  this  class  interest 
for  the  delay  of  payment  post  diem  ought  to  be  given,  it  is  on  the 
principle,  not  of  implied  contract,  but  of  damages  for  a  breach  of 
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contract  The  rate  of  interest  to  which  the  parties  have  agreed 
during  the  term  of  their  contract  may  well  be  adopted  in  an 
ordinary  case  of  this  kind  by  a  Court  or  jury,  as  a  proper  measure 
of  damages  for  the  subsequent  delay ;  but  that  is  because,  ordi- 
narily, a  reasonable  and  usual  rate  of  interest,  which  it  may  be 
presumed  would  have  been  the  same  whatever  might  be  the 
[*  38]  duration  *  of  the  loan,  has  been  agreed  to.  But  in  the  case 
before  your  Lordships  the  agreed  rate  of  interest  is  exces- 
sive and  extraordinary;  and,  although  no  question  is  raised 
between  the  present  parties  as  to  its  fairness  or  reasonableness,  so 
far  as  it  was  matter  of  express  contract,  it  by  no  means  follows 
that  it  would  have  been  fair  and  reasonable,  or  would  have  been 
so  regarded  by  the  borrower,  if  it  had  been  indefinitely  extended 
to  every  possible  delay  of  payment  after  the  stipulated  time.  In 
my  opinion,  no  Court  or  Judge  could,  under  the  particular  cir- 
cumstances of  this  case,  have  adopted  that  rate  of  interest  as  a 
proper  measure  of  damages,  without  a  very  great  miscarriage  of 
justice. 

I  entirely  agree  in  the  motion  which  jny  noble  and  learned 
friend  upon  the  woolsack  has  submitted  to  your  Lordships. 

Ordtr  appealed  from  affirmed  and  appeal  dismissed  with 
costs. 

Lords'  Journals,  15th  May,  1874. 

ENGLISH  NOTES. 

Among  the  cases  which  affirm  the  earlier  part  of  the  rule  may  be 
mei)tioned  Page  v.  Newman  (1829),  9  Barn.  &  Cress.  379,  4  Man.  & 
Ry.  305,  In  re  Gasman  (C.  A.  1881),  17  Ch.  D.  771,  50  L.  J.  Ch. 
624,  45  L.  T.  267;  London,  Chatham^  &  Dover  Railway  Co.  v.  South 
Eastern  RaUway  Co,  (H.  L.  1893),  A.  C.  429,  63  L.  J.  Ch.  93,  69 
L.  T.  637;  s.  c.  (C.  A.  1892),  1  Ch.  120,  61  L.  J.  Ch.  294,  65  L.  T. 
722. 

The  contract  to  pay  interest  might,  prior  to  the  3  &  4  Will.  IV., 
c.  42  (sometimes  called  Lord  Tenterden's  Act),  have  been  implied. 
A  contract  was  so  implied  where  there  was  an  agreement  to  give  a  bill 
of  exchange,  and  the  interest  would  run  from  the  time  when  the  bill 
would  have  become  due.  Marshall  v.  Poole  (1810),  13  East,  98,  12  R. 
R.  310.  The  interest  in  this  case  might  have  been  recovered  under 
a  count  for  goods  sold  and  delivered:  s.  c;  Farr  v.  Wai^  (1837), 
3  M.  &  W.  25,  6  Dowl.  P.  C.  163,  Murphy  &  H.  274;  or  on  a  count  for 
the  non-delivery  or  non-payment  of  the  bill :  Slack  v.  Lowell  (1810), 


II.  a  VOL.  XIV.]  INTEREST,  557 

Hoi.  1,  8. — Oalton  ▼.  Bngg;  Oodk  ▼.  Fowler. — Koteo. 

3  Taunt.  157.  In  Davis  v.  SmUh  (1841),  8  M.  &  W.  399,  10  L. 
J.  Ex.  473,  the  defendant  wrote  to  the  plaintiff:  "  The  document 
you  have  sent  me  appears  to  be  in  the  nature  of  a  bill,  and  being 
payable  to  your  order,  is  good  in  the  market,  just  what  I  wished 
to  avoid.  The  document  I  have  wished  to  give  you  was  simply  my 
promissory  note,  payable  to  yourself."  This  was  held  to  be  evi- 
dence to  go  to  the  jury  of  an  agreement  to  pay  for  goods  by  a  bill  or 
note,  and  that  the  jury  were  warranted  in  giving  interest  as  part  of  the 
plaintiff's  claim.  So  in  Rhoades  v.  Lord  Selsey  (1840),  2  Beav.  359, 
a  contract  to  pay  interest  was  inferred  from  the  terms  of  a  letter  offer- 
ing to  give  a  note. 

In  the  case  of  contracts  of  indemnity,  whether  express  or  implied,  by 
a  principal  to  a  surety,  the  surety  is  entitled  to  interest  on  the  sums 
which  he  actually  pays  on  the  principal's  behalf.  Petre  v.  Duncombe 
(1851),  2  L.  M.  &  P.  107,  20  L.  J.  Q.  B.  242,  15  Jur.  86;  Hx  parte 
Bishop,  Be  Fox  (C.  A.  1880),  15  Ch.  D.  400,  50  L.  J.  Ch.  18,  43 
L.  T.  165. 

The  statutory  enactment  (3  &  4  Will.  IV.,  c.  42,  s.  28),  is  in  the  follow- 
ing terms:  '<  Upon  all  debts  or  sums  certain,  payable  at  a  certain  time 
or  otherwise,  the  jury,  on  the  trial  of  any  issue,  or  on  any  inquisition  of 
damages,  may,  if  they  think  fit,  allow  interest  to  the  creditor  at  a  rate 
not  exceeding  the  current  rate  of  interest  from  the  time  when  such 
debts  or  sums  certain  were  payable,  if  such  debts  or  sums  be  payable  by 
virtue  of  some  written  instrument  at  a  certain  time,  or  if  payable  other- 
wise, then  from  the  time  when  demand  of  payment  shall  have  been  made 
in  writing,  so  as  such  demand  shall  give  notice  to  the  debtor  that  inter- 
est will  be  claimed  from  the  date  of  such  demand  until  the  time  of 
payment;  provided  that  interest  shall  be  payable  in  all  cases  in  which 
it  is  now  payable  by  law."  By  section  29  of  the  same  statute  a  jury 
may  award  'damages  in  the  nature  of  interest,  over  and  above  the 
value  of  the  goods  at  the  time  of  the  conversion  or  seizure,  in  all  actions 
of  trover  or  trespass  de  bonis  a^portatisy  and  over  and  above  the  money 
recoverable  in  all  actions  on  policies  of  assurance  made  after"  the  14th 
August,  1833. 

The  express  terms  of  section  29  make  it  clear  that  the  sum  awarded 
by  the  jury  is  in  the  nature  of  damages,  but  in  Webster  v.  British 
Empire,  &c.  Co.  (C.  A.  1880),  15  Ch.  D.  173,  49  L.  J.  Ch.  769,  43  L. 
T.  229,  25  W.  R.  818,  all  the  members  of  the  Court  of  Appeal  expressed 
their  opinion  that  the  sum  awarded  under  section  28  was  equally  in  the 
nature  of  damages.  Prior  to  the  statute,  where  interest  was  recoverable, 
it  would  seem  that  where  it  was  not  paid  in  compliance  with  the  terms 
of  an  express  stipulation  the  interest  was  in  the  nature  of  damages. 
1  Wm.  Saund.  204  note  (f),  and  the  authorities  cited  in  argument  in 
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Attwood  V.  Taylor  (1840),  1  Man.  &  G.  279,  317,  1  Scott  K.  R  611. 
The  point  here  mentioned,  although  technical,  may  not  altogether  have 
lost  its  importance  in  respect  of  attempts  to  sign  summary  judgment 
under  Order  14,  rule  1,  of  the  Rules  of  the  Supreme  Court.  Unless  the 
plaintiff  shows  hy  his  indorsement  that  the  claim  for  interest .  arises 
upon  some  contract,  or  under  some  other  authority  giving  him  an  abso* 
lute  right  to  the  interest,  as  would  be  the  case  in  an  action  on  an  over- 
due bill  of  exchange,  the  claim  is  not  a  liquidated  claim,  and  the  writ 
is  not  specially  indorsed:  Willis  v.  Wood  (C.  A.  1892),  1  Q.  B.  684, 
61  L.  J.  Q.  B.  516,  66  L.  T.  520;  Laun-ence  v.  Willocks  (C.  A.  1892), 
1  Q.  B.  696,  61  L.  J.  Q.  B.  519,  66  L.  T.  511. 

The  words  ''sums  certain  '^  in  section  2^  would  not  extend  to  sums 
which  might  be  ascertained  by  calculation.  London,  Chatham,  & 
Dover  Railway  Co,  v.  South  Eastern  Railway  Co.  (C.  A.  1892),  1  Ch. 
120,  61  L.  J.  Ch.  294,  65  L.  T.  722.  This  appears  a  stricter  construc- 
tion than  has  been  given  to  the  w^ords  ''at  a  certain  time  "  in  a  later 
part  of  the  clause.  In  the  common  case  of  a  covenant  in  a  marriage 
settlement  to  pay  a  sum  certain  within  a  limited  time  after  the  death 
of  the  covenantor,  the  covenant  has  been  construed  as  involving  a  pay* 
ment  within  a  certain  time  so  a?  to  make  interest  payable  from  the 
expiration  of  the  time  named  after  the  death.  Re  Homer,  Fooks  v. 
Horver  (1896).  1897,  1  Ch.  188,  65  L.  J.  Ch.  694,  74  L.  T.  686,  44 
W.  R.  556. 

In  founding  a  claim  to  interest  upon  the  section,  the  amount  of 
the  indebtedness  may  be  referred  to  in  general  terms.  Mildmay  v. 
Methuen  (1854),  3  Drew.  91;  Geake  v.  Ross  (1875),  44  L.  J.  C.  P. 
315,  32  L.  T.  666. 

The  claim  to  interest  where  not  due  by  express  agreement  should  be 
put  forward  in  a  clear  manner.  Thus  a  statement  that  a  third  person 
considers  that  the  creditor  should  claim  interest  is  not  sufficient.  Ward 
V.  Eyre  (C.  A.  1880),  15  Ch.  D.  130,  49  L.  J.  Ch.  657,  43  L.  T.  525. 
So  a  printed  statement  in  a  bill-head  that  interest  would  be  charged 
after  the  lapse  of  a  certain  time  is  not  sufficient.  Re  Edwards,  WiU 
Hams  V.  French  (1891),  61  L.  J.  Ch.  22,  65  L.  T.  453.  But  a  state- 
ment  that  the  creditor  would  expect  interest  from  a  time  specified  is 
sufficient.  Lord  Londeshorough  v.  Mowatt  (Ex.  Ch.  1854),  4  El.  &  Bl. 
1,  23  L.  J.  Q.  B.  38,  18  Jur.  1094.  A  solicitor  may  be  allowed  interest 
on  his  disbursements  by  the  Attorneys  and  Solicitors  Act,  1870  (33  & 
34  Vict.,  c.  28),  s.  17.  This  enactment  is  not  retrospective:  Ward  v. 
Eyre,  supra ;  and  does  not  apply  where  the  costs  are  to  be  paid  out  of 
a  fund  in  Court:  Hartland  v.  Murrell  (1873),  L.  R.  16  Eq.  286,  43  L. 
J.  Ch.  94,  28  L.  T.  725,  21  W.  R.  781.  A  solicitor  is  not  entitled  to 
appropriate  sums  received  generally  on  account  to  costs  for  which  he 
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has  not  delivered  a  bill,  in  order  to  claim  interest  on  bis  disbursements: 
In  re  HarrUon  (1886),  33  Cb.  D.  52,  50  L.  J.  Cb.  768,  66  L.  T.  72, 
34  W.  It.  645.  By  tbe  joint  effect  of  tbe  Solicitors  Remuneration  Act, 
1881  (44  &  46  Vict.,  c.  44),  s.  6,  and  reg.  7  of  tbe  General  Order  made 
tliereunder,  a  solicitor  may  ^'cbarge  interest  at  tbe  rate  of  4  per 
cent  per  annum  on  bis  disbursements  and  costs,  wbetber  by  scale  or 
otberwise,  from  tbe  expiration  of  one  montb  from  demand  from  tbe 
client.  And  in  cases  wbere  tbe  same  are  payable  by  an  infant,  or  out 
of  a  fund  not  presently  available,  sucb  demand  may  be  made  on  tbe 
parent  or  guardian,  or  tbe  trustee  or  otber  person  liable.^'  Tbe 
delivery  of  tbe  bill  is  a  sufficient  demand  to  entitle  tbe  solicitor  to 
interest.  Blair  v.  Cordner  (1887),  19  Q.  B.  D.  516,  m  L.  J.  Q.  B.  642, 
36  W.  R.  109.  Tbis  was  decided  by  one  division  of  tbe  Court  of 
Appeal  sitting  as  a  Divisional  Court  after  consulting  tbe  members  of 
tbe  otber  division.  Tbe  Act  and  order  do  not  apply  wbere  tbe  solicitor 
is  entitled  to  be  paid  out  of  a  fund  in  Court  in  an  administration  action. 
Re  Marsden'e  Estate,  Wlthington  v.  Newmann  (1889),  40  Cb.  D.  476, 
58  L.  J.  Cb.  260,  60  L.  T.  696,  37  W.  R.  625.  Tbe  17tb  section  of 
tbe  Judgments  Act,  1838  (1  &  2  Vict,  c.  110),  is  to  tbe  following 
effect:  *^Every  judgment  debt  sball  carry  interest  at  4  per  cent  per 
annum  from  tbe  time  of  entering  up  tbe  judgment  "  until  satisfaction. 
And  by  section  18:  *' All  decrees  or  orders  of  Courts  of  equity,  and  all 
rules  of  Courts  of  common  law,  and  all  orders  of  tbe  Lord  Cbancellor 
in  matters  of  lunacy,  wbereby  any  sum  of  money,  or  any  costs,  cbarges, 
or  expenses  sball  be  payable  to  any  person,  sball  bave  tbe  effect  of  judg- 
ments in  tbe  Superior  Courts  of  common  law,  .  .  .  and  all  remedies 
bereby  given  to  judgment  creditors  are  in  like  manner  given  to  persona 
to  wbom  any  moneys  or  costs,  cbarges,  or  expenses,  are  by  sucb  orders 
or  rules  respectively  directed  to  be  paid."  Tbe  interest  given  now 
runs,  if  tbe  judgment  is  pronounced  in  Court,  from  tbat  date,  otber- 
wise from  tbe  date  of  entering  up.  R.  S.  C.  1883,  Ord.  XLI.  rr.  3  and 
4;  Ord.  XLII.  r.  16.  Tbe  Act  does  not  apply  to  County  Court  judg- 
ments. Beg.  V.  JSssex  County  CouH  Judge  (C.  A.  1887),  18  Q.  B.  D. 
704,  56  L.  J.  Q.  B.  315,  67  L.  T.  643,  36  W.  R.  511.  It  bas  also 
been  beld  tbat  tbe  judgment  debtor  may  by  tbe  terms  of  a  covenant  be 
bound  to  pay  interest  at  a  bigber  rate  tban  4  per  cent.  Popple  v. 
Sylvest&r  (1882),  22  Cb.  D.  98,  52  L.  J.  Cb.  54,  47  L.  T.  329,  31  W. 
R.  116. 

Tbe  liability  to  pay  interest  in  respect  of  a  policy  of  assurance  only 
arises  wbere  tbere  is  a  person  capable  of  giving  a  valid  discbarge  for 
tbe  wbole  of  tbe  sum  assured.  Webster  v.  British  Empire,  &c,  Co,  (C. 
A.  1880),  15  Cb.  D.  169,  49  L.  J.  Cb.  769,  43  L.  T.  229,  28  W.  R. 
818  5   Curtius  v.  Caledonian,  &c.  Co.  (C.  A.  1881),  19  Cb.  D.  634,  61 
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L.  J.  Ch.  80,  45  L.  T.  662,  30  W.  R.  126.  In  FhUlipa  v.  Homfray 
(C.  A.  1892),  1  Ch.  465,  61  L.  J.  Ch.  210  (cited  2  R.  C  8),  a  point 
arose  regarding  the  payment  of  interest  on  a  sum  recovered  in  an  action 
brought  for  the  wrongful  working  of  minerals.  The  action  was  brought 
against  two  wrongdoers,  and  the  personal  representatives  of  a  third. 
By  the  decree,  an  inquiry  as  to  damages  sufEered  was  directed,  but  the 
decree  was  silent  as  to  interest.  Pending  the  inquiry,  another  of  the 
defendants  died,  and  the  suit  was  revived  against  his  personal  repre- 
sentatives. More  than  twenty  years  after  the  decree  a  claim  for  interest 
was  put  forward  on  the  ground  that  the  action  was  one  of  trover  or 
trespass  de  bonis  aspoi'tatis,  but  interest  was  refused  on  the  ground 
that  having  originally  sued  a  legal  personal  representative  and  revived 
the  action  against  another,  the  action  was  neither  trover  nor  trespass 
de  bonis  asportatis,  which  would  have  died  with  the  person;  that 
by  the  form  of  the  decree  the  action  could  not  be  treated  as  one  for 
money  had  and  received,  but  must  be  treated  as  an  equitable  action  for 
an  account,  and  that  the  plaintiff  was  barred  by  his  laches  from  claim- 
ing  interest.  So  where  a  reference  to  taxation  was  silent  as  to  interest, 
the  claim  of  interest  was  disallowed.  Berringfton  v.  Phillips  (1836), 
1  M.  &  W.  48,  6  L.  J.  Ex.  127. 

The  discretion  of  the  jury  to  award  interest  by  way  of  damages  is 
absolute.  Attwood  v.  Taylor  (1840),  1  Man.  &  G.  279,  1  Scott  N.  K 
611.  In  cases  of  legal  claims  arising  in  the  Court  of  Chancery,  the 
Judge  will  exercise  the  functions  of  a  jury.  Hyde  v.  Price  (1837), 
8  Sim.  679;  Attorney- General  v.  Ludlow  Corporation  (1849),  1  Hall 
&  T.  216.  Here,  however,  the  Court  of  Appeal  will  review  the  judg- 
ment of  the  Court  below,  if  the  allowance  has  proceeded  on  some  error 
of  principle.  See  Webster  v.  British  Empire,  &c.  Co,  (C.  A.  1880),  16 
Ch.  D.  169,  49  L.  J.  Ch.  769,  43  L.  T.  229,  2S  W.  R.  818;  London, 
Chatham,  &  Dover  Railway  Co.  v.  South  Eastern  Railway  Co,  (H. 
L.  1893),  A.  C.  429,  63  L.  J.  Ch.  93,  69  L.  T.  637. 

There  is  no  such  thing  as  a  fixed  rate,  where  interest  can  be  claimed 
upon  implied  contract  or  by  way  of  damages.  London,  Chatham,  & 
Dover  Railway  Co,  v.  South  Eastern  Railway  Co,  (C.  A.  1892),  1 
Ch.  120,  61  L.  J.  Ch.  294,  65  L.  T.  722.  Where  the  rate  is  not  ex- 
pressed, it  is  for  the  jury  under  the  directions  of  the  Court  to  say  at 
what  rate  the  interest  should  be  allowed.  Gibbs  v.  Fremont  (1853),  9  Ex. 
26, 22  L.  J.  Ex.  302.  In  that  case  the  Court  sanctioned  26  per  cent  in  the 
case  of  a  dishonoured  \)ill  drawn  in  California,  payable  at  Washington. 

In  Harsant  v.  Blaine  (C.  A.  1887),  6^  L.  J.  Q.  B.  511,  an  action 
for  money  had  and  received  was  brought  in  the  Queen's  Bench  Division 
by  a  principal  against  his  agent.  It  was  objected  that  the  agent  could 
not  be  charged  with  interest,  but  the  Court  fixed  the  agent  with  liabil- 
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ity  for  interest  from  the  time  when  the  principal  had  called  for  pay- 
ment. Tlie  grounds  upon  which  the  Court  proceeded  were  that  in 
equity  the  agent  would  have  been  charged  with  interest  in  an  action  of 
account:  Pearse  v.  Green  (1819),  1  Jac.  &  W.  135,  20  R.  R.  258;  that 
his  liability,  as  regards  principal  moneys,  would  have  been  the  same  in 
the  one  form  of  action  as  in  the  other;  and  that  there  was  a  ''conflict 
or  variance  between  the  rules  of  equity  and  the  rules  of  the  common 
law  with  reference  to  the  same  matter/'  and  that  the  equitable  rule 
giving  interest  must  be  applied  by  reason  of  section  25  (11)  of  the 
Judicature  Act,  1873  (36  &  37  Vict.,  c.  66). 

It  seems  to  have  been  the  practice  of  a  Court  of  error  to  allow  interest 
upon  the  affirmance  of  a  judgment  in  the  Court  below.  Becker  v.  Jones 
(Ex.  Ch.  1810),  2  Camp.  228  w.,  11  R.  R.  756;  Middleton  y.  Gill  (1812), 
4  Taunt.  298,  13  R.  R.  595.  A  similar  rule,  it  is  conceived,  still 
obtains  by  reason  of  the  statutory  provisions  of  the  Judgments  Act, 
(1  &  2  Vict,  c.  110),  s.  17,  set  out  above,  in  the  case  of  an  affirming  of 
a  judgment  by  a  Court  of  Appeal. 

AMERICAN  NOTES. 

That  interest  was  not  allowed  at  common  law  is  recognized  in  this  country. 
Pekin  v.  Reynolds,  31  Illinois,  529 ;  83  Am.  Dec.  244 ;  Houghton  v.  Page,  2  New 
Hampshire,  42 ;  9  Am.  Dec.  30.  In  the  latter  case  the  Court  said :  "  The  preju- 
dices on  this  subject  have  doubtless  been  embittered  by  the  circumstance  that 
anciently  Jews  were  the  principal  money-lenders ;  and  such  is  still  the  extent  of 
those  prejudices  as  hardly  to  be  accounted  for,  except  on  the  belief  that  interest 
is  prohibited  by  the  Scriptures  as  a  moral  offence,  or  that  associations  are  con- 
tinued, which  havt  some  connection  with  the  fulfilment  of  prophecy  against 
the  persecuted  race  of  Israel.  Even  as  late  as  the  reigns  of  Henry  VII.,  of 
Edward  VI.  and  of  Mary,  when  literature  had  so  long  waked  from  her  slum- 
bers that  some  correct  views  in  political  science  would  naturally  dawn  upon 
the  world,  evei7  fate  of  interest  was  forbidden  by  express  statute.  It  there- 
fore follows,  that  if  the  common  law  of  England  concerning  interest  should 
be  adopted,  we  must  hold  void  all  contracts  for  any  quantity  of  interest, 
however  small  and  reasonable.  But  in  this  enlightened  age  such  a  rule  could 
no  more  be  tolerated  than  the  absurd  principles  of  the  common  law  concerning 
witchcraft  and  heresy.  There  can  be  in  force  here  only  those  principles  of 
the  common  law  which  have  been  expressly  adopted,  or  which,  being  applica- 
ble to  our  state  of  society  and  of  jurisprudence,  and  founded  upon  axioms  of 
intelligent  reason,  may  be  considered  as  impliedly  binding." 

Interest  is  allowed  by  the  statutes  of  all  the  United  States,  and  is  generally 
a  creature  of  statute,  and  only  allow^ed  where  so  authorized.  Pekin  v.  Rey- 
noldSf  supra;  Supervisors  v.  Chickasaw  Co,  Super risors,  64  Mississippi,  534; 
State  V.  Farrier,  47  New  Jersey  Law,  383  ;  Randall  v.  Greenhood,  3  Montana, 
506;  Dsni^er,  Sfc,  R.  Co.  v.  Conway^  8  Colorado,  1.  But  where  there  was  an 
account  stated,  the  fact  that  there  was  no  statute  allowing  interest  at  the 
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place  where  the  transaction  took  place  and  the  account  was  stated  was  held 
not  to  preclude  the  recovery  of  interest,  at  the  rate  according  to  custom,  by 
way  of  damages.     Young  v.  Godbe,  15  Wallace  (U.  S.  Sup.  Ct),  562. 

Interest  is  allowable  as  damage  for  default  in  the  performance  of  a  contract 
to  pay  money.  Young  v.  Godbe^  15  Wallace  (U.  S.  Sup.  Ct.),  562 ;  Buzzell  v. 
Snell,  25  New  Hampshire,  474;  West  Republic,  tfc.  Co,  v.  Jones,  108  Penn. 
State,  55 ;  People  v.  New  York  County,  5  Coweu  (N.  Y.),  331 ;  Dodge  v.  Perkins, 
9  Pickering  (Mass.),  369;  Chicago  y.  Tibbeits,  104  United  States,  120.  And  in 
the  discretion  of  the  jury,  as  damages,  in  actions  for  negligence.  Ell  v. 
Northern  Pac.  R.  Co.,  1  North  Dakota,  336 ;  12  Lawyers'  Rep.  Annotated,  97. 

In  actions  for  breach  of  contract  the  allowance  of  interest  is  a  question  of 
law  for  the  Court,  but  in  actions  sounding  in  tort  it  is  generally  a  question 
for  the  jury.  Mansfield  v.  N,  Y.  Cent,  ^  H.  R,  R.  Co.,  114  New  York,  331 ; 
4  Lawyers*  Rep.  Annotated,  566. 

Interest  is  generally  not  allowed  on  unliquidated  contractual  demands  in 
the  absence  of  an  express  or  implied  agreement  to  pay  it.  Palmer  v.  Stochcell, 
9  Gray  (Mass.),  237;  McMahon  v.  N,  Y.,  ^-c.  iJ.  Co,,  20  New  York.  463; 
Crosby  V.  Mason,  82  Connecticut,  482 ;  McClintock's  Appeal,  29  Penn.  State, 
360 ;  Month  v.  Fraser,  37  Wisconsin,  149.  And  so  of  a  demand  for  damages 
for  breach  of  warranty  on  sale  of  goods.  Lewis  v.  Rountree,  79  North  Carolina, 
122 ;  28  Am.  Rep.  309. 

But  interest  is  allowable  on  an  unsettled  account  from  a  reasonable  time 
after  it  becomes  due :  Bates  y.  Starr,  2  Vermont,  536 ;  Wilis  y.  Brown,  Penning- 
ton (3  New  Jersey  Law,  538) ;  and  if  an  amount  is  capable  of  ascertainment,  it 
is  considered  liquidated:  Graham  v.  Chrystal,  1  Abbott  Practice,  N.  S.  (N.  Y.), 
121 ;  Mansfield  v.  N,  Y,  Cent,  (f  H.  R,  R,  Co,,  supra.  And  interest  is  allow- 
able, in  an  action  of  damages  for  destruction  of  property  by  negligence,  on  the 
damages,  from  the  time  of  destruction.  City  of  Allegheny  v.  Campbell,  107 
Penn.  State,  533 ;  52  Am.  Rep.  478.  So  in  an  action  for  ))reach  of  contract 
to  hire  rooms  for  a  certain  time,  at  an  agreed  price,  interest  must  be  awarded 
on  the  recovery.  De  Lavallette  v.  Wendt,  75  New  York,  579;  31  Am.  Rep.  494. 
So  in  an  action  of  covenant  for  rent,  interest  is  allowed  as  matter  of  law  from 
the  time  the  rent  fell  due,  although  it  was  payable  in  wheat  and  services,  the 
value  of  which  was  unliquidated  by  the  contract.  Van  Rensselaer  v.  Jeicett, 
2  New  York,  135.  In  this  case  Bronson,  J.,  stated  the  principles  as  follows: 
"  Whenever  a  debtor  is  in  default  for  not  paying  money,  delivering  property, 
or  rendering  services  in  pursuance  of  his  contract,  justice  requires  that  he 
should  indemnify  the  creditor  for  the  wrong  which  has  been  done  him;  and  a 
just  indemnity,  though  it  may  sometimes  be  more,  can  never  be  less,  than  the 
specified  amount  of  money,  or  the  value  of  the  property  or  services  at  the  time 
they  should  have  been  paid  or  rendered,  with  interest  from  the  time  of  the 
default  until  the  obligation  is  discharged.  And  if  the  creditor  is  obliged  to 
resort  to  the  Courts  for  redress,  he  ought,  in  all  such  cases,  to  recover  interest, 
in  addition  to  the  debt,  by  way  of  damages.  It  is  true  that  on  an  agreement, 
like  the  one  under  consideration,  the  amount  of  the  debt  can  only  be  ascer- 
tained by  an  inquiry  concerning  the  value  of  the  property  and  services.  But 
the  value  can  be  ascertained ;  and  when  that  has  been  done,  the  creditor,  as  a 
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question  of  principle,  is  just  as  plainly  entitled  to  interest  after  the  default, 
as  he  would  be  if  the  like  sum  had  been  payable  in  money.  The  English 
Courts  do  not  allow  interest  in  such  cases ;  and  I  feel  some  diffidence  in  say- 
ing that  it  can  be  allowed  here,  without  the  aid  of  an  Act  of  the  Legislature 
to  authorize  it.  But  the  Courts  in  this  and  other  States  have  for  many  years 
been  tending  to  the  conclusion  which  we  have  finally  reached,  that  a  man 
who  breaks  his  contract  to  pay  a  debt,  whether  the  payment  was  to  be  made 
in  money,  or  in  anything  else,  shall  indemnify  the  creditor,  so  far  as  that 
can  be  done  by  adding  interest  to  the  amount  of  damage  which  was  sus- 
tained on  the  day  of  the  breach."  So  in  an  action  on  the  case  for  injury 
to  property,  interest  was  allowed  from  the  day  of  the  injury.  Chicago,  Sfc, 
R.  Co,  V.  Shultz,  55  Illinois,  421 ;  Dean  v.  Chicago  fr  N.  W.  Kg.  Co,,  43 
Wisconsin,  305. 

Interest  is  not  recoverable  in  an  action  of  damages  for  breach  of  warranty 
on  a  sale  of  seed.  White  v.  Miller,  78  New  York,  393 ;  34  Am.  Rep.  544. 
But  a  jury,  in  its  discretion,  may  allow  interest,  where  the  value  of  property 
is  diminished  by  a  wrongful  injury,  upon  the  amount  of  the  diminution  of 
value.  Wilson  v.  CUg  of  Trog,  135  New  York,  96;  31  Am.  St.  Rep.  817; 
18  Lawyers'  Rep.  Annotated,  449.  The  Court  observed :  "  When  interest  may 
be  allowed  as  part  of  the  damages  in  actions  of  this  character  is  a  question 
which,  in  the  present  state  of  the  law,  is  involved  in  much  confusion  and  un- 
certainty, and  in  regard  to  which  the  decisions  of  the  Courts  are  not  harmo- 
nious. It  is  perhaps  impossible  to  formulate  a  general  rule  embracing  every 
possible  case.  The  tendency  of  Courts  in  modern  times  has  been  to  extend 
the  right  to  recover  interest  on  demand  far  beyond  the  limits  within  which 
that  right  was  originally  confined.  What  seemed  to  be  the  demands  of  jus- 
tice did  not  permit  the  principle  to  remain  stationary,  and  hence  it  has  been 
for  years  in  a  state  of  constant  evolution.  This,  in  some  measure,  accounts  for 
many  of  the  apparently  contradictory  views  to  be  found  in  the  adjudged  cases. 
There  are  certain  fundamental  principles  however  established  by  the  decisions 
in  this  State,  which,  when  properly  applied,  will  aid  in  the  solution  of  the 
question.  There  is  of  course  a  manifest  distinction,  always  to  be  observed, 
betw^een  actions  sounding  in  tort  and  actions  upon  contract.  In  the  latter 
class  of  actions,  there  is  not  much  difficulty  in  ascertaining  the  rule  as  to 
interest  until  we  come  to  unliquidated  demands.  The  rule  in  such  cases  has 
quite  recently  been  examined  in  this  Court,  and  principles  stated  that  will 
furnish  a  guide  in  most  cases.  White  v.  Miller,  78  N.  Y.  393  ;  34  Am.  Rep. 
544. 

**  We  are  concerned  now  only  with  the  rule  applicable  in  actions  of  tort. 
The  right  to  interest,  as  a  part  of  the  damages,  in  actions  of  trover  and 
trespass  de  bonis  asportatis  was  given  first  in  England  by  statute  3  &  4 
William  IV.  The  recovery  was  not  however  allowed  by  that  statute  as  mat- 
ter of  right,  but  in  the  discretion  of  the  jury.  The  earlier  cases  in  this  State 
followed  the  rule  thus  established  in  England,  and  permitted  the  jury,  in  their 
discretion,  to  allow  interest  in  such  cases.  Beals  v.  Guemseg,  8  Johns.  446 ; 
5  Am.  Dec.  348;  Hgde  v.  Stone,  7  Wend.  354;  22  Am.  Dec.  582 ;  Bissell  v. 
Hopkins,  4  Cow.  53 ;  Rowley  v.  Gibbs,  14  Johns.  385. 
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*<  The  principle  that  the  right  to  interest  iu  such  cases  was  in  the  discretion 
of  the  jury  was  however  gradually  abandoned,  and  now  the  rule  is,  that 
the  plaintiJS  is  entitled  to  interest  on  the  value  of  property  converted  or  lost 
to  the  owner  by  a  trespass  as  matter  of  law.  The  reason  given  for  the  rule  is 
that  interest  is  as  necessary  a  part  of  a  complete  indemnity  to  the  owner  of 
the  property  as  the  value  itself,  and  in  fixing  the  damages  is  not  any  more  in 
the  discretion  of  the  jury  than  the  value.  Andrews  v.  Durante  18  N.  Y.  496 ; 
McCormickv. PennstfUania  C.  R.  Co., 49  N.  Y.  315;  Buffalo,  frc.  Co,  v.  Buffalo^ 
58  N.  Y.  639 ;  ParroU  v.  Knickerbocker,  ^c.  Ice  Co.,  48  N.  Y.  369.  It  is'  difficult 
to  perceive  any  sound  distinction  between  a  case  where  the  defendant  converts 
or  carries  away  the  plaintiff's  horse,  and  a  case  where  through  negligence  on 
his  part  the  horse  is  injured  so  as  to  be  valueless.  There  is  no  reason  apparent 
for  a  different  rule  of  damages  in  the  one  case  than  in  the  other.  In  an  early 
case  in  this  State  the  principle  was  recognized  that  interest  might  be  allowed, 
by  way  of  damages,  upon  the  sum  lost  by  the  plaintiff  in  consequence  of 
defendant's  negligence.     Thomas  v.  Weed,  14  Johns.  255. 

"  We  think  the  rule  is  now  settled  in  this  State,  that  where  the  value  of 
property  is  diminished  by  an  injury  wrongfully  inflicted,  the  jury  may,  in 
their  discretion,  give  interest  on  the  amount  by  which  the  value  is  diminished 
from  the  time  of  the  injury.  That  is  the  rule  laid  down  in  the  elementary 
books  and  sustained  by  the  adjudged  cases.  1  Sedgwick  on  Damages,  8th  ed., 
sees.  317,  320;  Walrath  v.  Redjield,  18  N.  Y.  457,  462;  Mairs  v.  Manhattan 
R.  E.  Aati'n,  89  N.  Y.  498 ;  Duryee  v.  Mayor,  ^-c,  96  N.  Y.  477, 479 ;  Home  Ins. 
Co,  V.  Pennsylvania  R.  Co,,  126  N.  Y.  671 ;  Penn,,  fl-c.  R,  Co.  v.  Ziemer, 
124  Pa.  St.  560, 

'<  There  is  a  class  of  actions  sounding  in  tort  in  which  interest  is  not  allow- 
able at  all,  such  as  assault  and  battery,  slander,  libel,  seduction,  false  imprison- 
ment, &c.  There  is  another  class  in  which  the  law  gives  interest  on  the  loss  as 
part  of  the  damages,  such  as  trover,  trespass,  replevin,  &c.  And  still  a  third 
class,  in  which  interest  cannot  be  recovered  as  of  right,  but  may  be  allowed, 
in  the  discretion  of  the  jury,  according  to  the  circumstances  of  the  case." 

The  law  implies  a  contract  to  pay  interest  where  such  is  the  usage  of  trade, 
or  the  course  of  dealing  between  the  parties,  or  the  special  custom  of  the 
creditor  known  to  and  acquiesced  in  by  the  debtor.  Sellick  v.  French,  1  Con- 
necticut, 32;  6  Am.  Dec.  185;  Williams  v.  Craig,  1  Dallas  (Pennsylvania  Sup. 
Ct.),  313 ;  Koons  v.  Miller,  3  Watts  &  Sergeant  (Penn.),  271;  Mech  v.  Smith, 
7  Wendell  (N.  Y.),  315;  Fisher  v.  Sargent,  10  Gushing  (Mass.),  250;  Ayers  v. 
Melcalf,  39  Illinois,  307 ;  Esterly  v.  Cole,  3  New  York,  502. 
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Na3.  — BUEDICK  v.  GARRICK. 
(OH.  APP.  1870.) 

RULE. 

Where  a  trustee  has  mixed  up  trust  funds  with  his  own, 
he  will  be  charged  with  simple  interest  at  the  rate  assumed 
by  the  Court  to  be  the  ordinary  rate  of  interest.  Compound 
interest  will  only  be  given  when  it  is  proved  that  he  has 
employed  the  money  in  trade  such  as  ordinarily  produces 
profit  upon  the  capital  employed. 

Bnrdiok  v.  Oarriok. 

39  L.  J.  Ch.  369-374  (a.  c.  L.  B.  5  Ch.  233  ;  18  W.  R.  387). 

Prindpdl  and  Agent  —  Trustee.  —  Solicitor,  —  Interest  —  Employment      [869] 
of  Trust  Funds  in  Trade, 

An  agent  who  is  empowered  to  retain  in  his  own  hands  his  principars  money 
for  the  purpose  of  investment  is  a  trustee  for  his  principal,  and  cannot  set  up  the 
Statute  of  Limitations  as  a  bar  to  a  suit  for  an  account. 

A  gentleman  resident  in  America  by  power  of  attorney  authorised  two  per- 
sons in  England,  one  of  whom  was  a  solicitor,  to  get  in  and  sell  his  property 
here  and  reinvest  the  proceeds,  and  generally  deal  with  it  for  his  benefit  He  died 
intestate  in  1859,  whereupon  the  agents  paid  the  moneys  which  they  had  then 
received  under  the  power,  and  which  had  not  been  reinvested,  into  a  bank  to  the 
account  of  the  firm  of  which  the  solicitor  was  a  member.  In  1867  letters  of  ad- 
ministration were  taken  out  to  the  intestate  by  his  widow,  who  filed  a  bill  against 
the  agents  for  an  account.  Held,  that  the  agents  were  trustees  for  their  prin- 
cipal, and  could  not  set  up  the  Statute  of  Limitations  against  his  personal  repre- 
sentative. 

Semble  (per  Lord  Hatherley,  L.  C),  that,  if  the  agents  were  not  trustees, 
inasmuch  as  the  agency  was  continuing  at  the  death  of  the  principal,  no  debt 
accrued  till  after  that  time,  and  therefore  the  Statute  of  Limitations  did  not  begin 
to  run  until  letters  of  administration  were  taken  out  to  his  estate  and  eifects. 

When  a  trustee  has  employed  trust  funds  for  his  own  benefit,  he  will  be  charged 
as  of  course  with  simple  interest  at  5  per  cent. 

But  compound  interest  will  only  be  given  when  it  is  proved  that  the  money 
has  been  used  in  trade,  and  the  payment  by  a  solicitor  of  it  into  his  bank  to  the 
general  ac^count  of  his  finn  is  not  such  an  employment  of  the  money  in  trade  as 
to  make  him  liable  to  be  charged  with  compound  interest.  QiuBre,  whether  it 
can  under  any  circumstances  be  given  unless  a  case  is  made  out  for  it  on  the  bill. 

A  married  woman  filed  a  bill  as  administratrix  by  her  next  friend,  making  her 
husband  a  co-defendant.     Held,  that  although  a  demurrer  to  the  bill  by  the 
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other  defendaDts  would  have  been  successful,  the  cause  having  come  to  a  hear- 
ing, the  Court  would  not  then  allow  the  objection,  but  would  order  the  husband 
to  be  made  a  co-plaintiff,  and  payment  to  be  made  to  the  husband  and  wife. 

Percival  Egerton  Garrick,  being  at  the  time  resident  in  the 
United  States,  on  the  7th  of  June,  1858,  executed  a  power  of  at- 
torney, whereby  he  authorised  the  defendants,  David  Garrick  and 
John  Braddick  Monckton,  to  sell  and  convert  into  money  his  real 
and  personal  estate  in  England,  and  either  to  transmit  the  proceeds 
to  him  or  invest  them  in  real  or  personal  securities,  either  in  his 
name,  or  in  the  name  or  names  of  any  person  or  persons  in  trust 
for  him. 

In  pursuance  of  this  power,  the  defendants,  Garrick  and  Monck- 
ton, sold  both  real  and  personal  estate  belonging  to  P.  R  Garrick : 
they  transmitted  a  portion  of  the  proceeds  to  him,  but  at  the  time 
of  his  death,  which  occurred  on  the  11th  of  November,  1859,  they 
still  retained  in  their  own  hands  a  considerable  sum  for  which 
they  had  not  accounted. 

In  the  month  of  January,  1860,  the  solicitors  of  the  above- 
named  defendants  received  a  letter  from  the  plaintiff's  solicitor 
informing  them  that  she  was  the  widow  of  Mr.  P.  E.  Garrick, 
and  requiring  an  account  of  his  estate.  To  this  letter  an  answer 
was  returned,  declining  to  recognise  any  person  other  than  the 
legal  personal  representative  of  Mr.  P.  E.  Garrick. 

On  the  24th  of  October,  1867,  letters  of  administration  to  the 
estate  of  Mr.  P.  E.  Garrick  were  taken  out  by  the  plaintiff;  on 
the  25th  the  solicitor  again  wrote  to  Messrs.  Monckton  &  Co.,  the 
solicitors  of  the  defendants,  demanding  an  account,  and  on  the  4th 
of  February  the  plaintiff,  who  had  married  again  since  the  death 
of  her  first  husband,  Mr.  P.  E.  Garrick,  filed  the  bill  in  this  suit 
by  her  next  friend,  and  made  her  husband,  Loron  Burdick,  a 
defendant 

The  plaintiff  by  her  amended  bill  charged  that  the  pro- 
[*  370]  ceeds  of  the  sale  of  *  her  late  husband's  property  had  been 
received  by  the  defendant,  John  Braddick  Monckton, 
and  had  ever  since  been  employed  by  Messrs.  Monckton  &  Co.  (of 
which  firm  he  was  a  member)  in  carrying  on  their  business  of 
solicitors,  and  that  thereby  large  profits  had  been  made.  The  bill 
asked  for  payment  to  the  plaintiff  of  what,  on  taking  the  accounts, 
should  be  found  due  from  the  defendants,  Garrick  and  Monckton, 
and  of  the  costs  of  the  suit 
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The  defendant,  J.  B.  Monckton,  admitted  by  his  answer  that 
the  moneys  received  by  him  by  virtue  of  the  power  of  attorney 
had  been  paid  to  the  general  account  of  his  firm  at  the  London 
and  Westminster  Bank,  as  was  their  custom  with  regard  to  all 
moneys  received  by  them  on  behalf  of  clients,  but  he  denied 
that  in  any  other  sense  or  way  had  he  or  his  firm  made  any  profits 
therefrom. 

Both  the  defendants,  Garrick  and  Monckton,  denied  that  the 
plaintiff  was  entitled  to  any  equitable  relief;  and  further  sub- 
mitted that  the  plaintiff's  remedy  (if  any)  was  at  law,  and  that  it 
was  barred  by  the  Statute  of  Limitations. 

The  cause  came  on  to  be  heard  on  motion  for  decree  before  His 
Honor  the  Vice-Chancellor  Stuart  on  the  26th  day  of  July,  1869, 
and  His  Honor,  by  an  order  of  that  date,  decreed  that  the  accounts 
should  be  taken  against  the  defendants  with  half-yearly  rests  and 
interest  at  5  per  cent ;  and  that  they  should  pay  the  costs  of  the 
suit  From  this  order  the  defendants,  Garrick  and  Monckton, 
appealed. 

Mr.  Dickenson  and  Mr.  G.  W.  Collins  for  the  appellants.  —  The 
suit  is  wrong  in  form.  The  husband  of  the  plaintiff,  who  is  suing 
as  administratrix,  ought  to  be  a  co-plaintiff;  but  assuming  that 
the  Court  can  rectify  this  mistake,  the  plaintiff  can  have  no 
remedy  here.  The  defendants,  Garrick  and  Monckton,  are  not  in 
any  sense  trustees.  They  were  merely  agents,  so  constituted  by 
the  power  of  attorney,  to  which  instrument  we  can  alone  look  to 
discover  their  position,  and  the  case  made  against  them  amounts 
to  nothing  more  than  a  breach  of  duty  as  agents,  and  a  pecuniary 
claim  against  them  which  is  now  barred  by  the  Statute  of  Limita- 
tions. Foley  V.  Hill  1  Phill.  399,  13  L  J.  Ch.  182 ;  Re  Hind- 
marsh,  1  Dr.  &  S.  129 ;  Cadhury  v.  Smith,  L  R  9  Eq.  37. 

[Lord  Justice  Giffard.  —  If  I  give  you  a  sum  of  money,  and  tell 
you  to  keep  it  till  I  want  it,  is  not  that  a  trust  ?] 

That  is  not  the  case  before  the  Court:  the  power  of  attorney 
will  not  bear  such  a  construction. 

In  any  event,  the  Vice-Chancellor  had  no  power  to  order  com- 
pound interest:  it  was  not  even  prayed  for  in  the  bill,  nor  was 
any  case  made  out  for  it 

Further,  if  we  are  trustees,  we  ought  not  to  be  ordered  to  pay 
costs :  we  are  only  taking  proper  steps  to  protect  the  funds  in  our 
hands. 
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Mr.  Greene  and  Mr.  E  P.  C.  Hanson  for  the  plaintiff.  — The 
plaintiff's  husband  is  before  the  Court,  and  will  be  bound  by 
any  order  the  Court  may  make ;  he  need  not,  therefore,  be  a  co- 
plaintiff. 

On  the  merits,  the  authorities  clearly  show  that  the  defendants 
were  trustees  for  their  principal,  and  their  position  is  not  changed 
by  his  death.  Attorney- General  v.  EdmundSy  37  L.  J.  Ch.  706, 
L.  R  6  Eq.  381 ;  Makepeace  v.  Rogers^  34  L.  J.  Ch.  396 ;  Moxon 
V.  Brighty  L.  R  4  Ch.  292.  It  follows,  therefore,  that  the  Statute 
of  Limitations  does  not  apply.  Sheldon  v.  Weldman,  1  Ch.  Ca. 
26 ;  Heath  v.  ffenleij,  1  Ch.  Ca.  21 ;  Teed  v.  Beere,  28  L  J.  Cli. 
782 ;  Smith  v.  Pococke,  2  Drew.  197,  23  L  J.  Ch.  545 ;  James  v. 
Holmes,  31  L  J.  Ch.  567.  Cadburg  v.  Smith  was  a  case  of  legatee 
and  executor,  where  the  legacy  had  never  been  separated  from  the 
bulk  of  the  estate ;  and  the  decisions  in  Foleg  v.  HUl  and  In  re 
Hindmarsh  were  on  the  ground  that  the  relation  of  trustee  and 
cestui  que  trust  did  not  exist 

Further,   if  the  defendants  are   not  trustees  for  the  plaintiff, 
the  statute  cannot  help  them;  for  it  did  not  begin  to 
[*371]  *run  against  the  plaintiff  till  she  took  out  letters  of  ad- 
ministration, which  was  in  1867.     Murray  v.  East  India 
Company,  5  B.  «&  Aid.  204  (24  R  R  325). 

As  to  compound  interest,  agents  are  in  the  same  position  as 
trustees.  Earl  of  Hardwicke  v.  Vernon,  14  Ves.  504  (9  R  R 
329) ;  Pearce  v.  Green,  1  J.  &  W.  135  (20  R  R  258).  And 
although  there  is  apparently  no  case  where  compound  interest  has 
been  given  when  not  prayed  in  the  bill,  the  Court  is  not  precluded 
by  the  omission  in  the  bill  from  considering  the  question.  See 
Crackelt  v.  Bethune,  1  J.  &  W.  586  (21  R  R  241). 

[The  Lord  Chancellor  referred  to  Attorney-General  v.  Alford, 
4DeG.,  M.  &G.  843.] 

That  was  a  totally  different  case  from  the  present;  and  the 
decision  of  Lord  Cranworth  in  it  must  be  considered  as  modified 
by  his  subsequent  judgment  in  The  Mayor,  &c.  of  Bervnck-upon- 
Tweed  v.  Murray,  7  De  G.,  M.  &  G.  497,  26  L  J.  Ch.  201.  And 
we  contend  that  the  presumption  against  a  trustee  who  has  com- 
mitted a  breach  of  trust  by  investing  in  his  business,  as  these 
defendants  have  confessed  by  their  answer  they  have  done,  is  that 
he  must  pay  5  per  cent  with  compound  interest  Walker  v. 
Woodward,  1  Euss.  107  (25  R  R  9) ;  Jones  v.  Foxall,  15  Beav. 
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388,  21  L  J.  Ch.  725;  Williams  v.  Foivell,  15  Beav.  461;  Penney 
V.  Airson,  3  Jur.  (N.  S.)  62. 

Mr.  Napier  Higgins  for  the  defendant,  Loron  Burdick,  submitted 
to  any  order  the  Court  might  make. 

Mr.  Dickenson  in  reply. 

Lord  Hatherley,  L.  C.  —  The  first  objection  which  has  been 
raised  on  the  part  of  the  principal  defendants  is  as  to  the  form  of 
the  suit  The  husband  of  the  plaintiff  has  been  made  a  defendant, 
and  the  other  defendants  say  that  he  ought  to  have  been  made  a 
co-plaintiff.  We  are  both  of  opinion  that  if  this  objection  had 
been  taken  by  demurrer,  it  would  have  been  successful.  But  the 
whole  case  being  now  before  us,  the  answer  put  in  and  the  evi- 
dence taken,  and  it  being  clear  that  the  objection  is  one  simply  of 
form  and  not  of  substance,  we  shall  simply  direct  that  the  bill  be 
now  amended  by  making  the  husband  a  co-plaintiff  instead  of  a 
defendant. 

That  being  so,  we  now  arrive  at  the  consideration  of  the  merits 
of  the  case.  The  Vice-Chanoellor  has  directed  an  account  against 
the  defendants,  David  Garrick  and  John  Braddick  Monckton,  of 
moneys  which  they  have  received,  acting  under  a  power  of  attorney 
from  Percival  Egerton  Garrick.  It  is  contended  by  these  defend- 
ants that  the  time  limited  by  the  Statute  of  Limitations  has  run 
out  since  the  date  of  their  last  receipt,  which  was  given  in  the 
lifetime  of  Percival  Egerton  Garrick.  The  main  question,  there- 
fore, which  has  been  argued  on  the  present  occasion,  is,  whether 
the  Statute  of  Limitations  applies  to  a  case  where  the  persons 
from  whom  it  is  sought  to  recover  the  money  have  been  acting 
under  such  a  power  of  attorney  as  were  these  defendants.  Beyond 
all  doubt,  the  power  of  attorney  in  this  case  was  in  a  very  large 
and  ample  form,  and  it  is  manifest,  on  reading  it,  that  the  fullest 
confidence  was  reposed  in  these  defendants,  for  the  execution  of 
everything  in  connection  with  Mr.  Percival  Garrick 's  affairs,  and 
in  his  behalf  during  his  absence.  It  is  not  contended  that  as  such 
factors  or  agents  they  would  not,  under  ordinary  circumstances,  be 
accountable  in  this  Court;  but  it  is  contended  —  and  the  case  of 
In  re  Hindmarsh,  before  Vice-Chancellor  Kindersley,  is  relied 
upon  in  support  of  their  contention  —  that  although  it  was  an 
agency,  yet  the  circumstances  of  the  case  are  such,  particularly  as 
to  the  constitution  of  this  agency,  and  the  practice  of  this  Court 
with  regard  to  directing  accounts  is  such^  that  it  will  not  in  such 
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a  case  as  the  present  direct  an  account,  where  the  effect  would  be 
altogether  to  defeat  the  operation  of  the  Statute  of  Limitations. 

It  is  somewhat  singular  that  in  one  of  those  cases  cited  by  Mr. 
Hanson  in  his  very  able  argument  upon  this  matter,  a  simple 
appointment  of  an  agent  with  confidence  reposed  in  him  seems 
to  have  been  held  sufficient  by  this  Court  to  prevent 
[*  372]  *  the  Statute  of  Limitations  taking  effect  It  would  be  a 
strange  thing  that  this  Court  should  be  obliged  to  hold,  in 
the  case  of  chattels  or  other  similar  property,  that  if  a  person,  for 
instance,  has  deposited  plate  or  jewels  with  his  bankers,  because 
he  intends  to  be  absent  from  home  for  a  great  number  of  years, 
and  those  chattels  are  converted  by  his  bankers  to  their  own  use 
in  fraud  of  the  owner,  and  the  owner  does  come  back  afterwards 
at  the  end  of  seven  or  eight  years,  he  is  utterly  remediless  either 
in  shape  of  an  action  at  law  or  of  a  suit  in  this  Court,  because  the 
dealing  with  his  property  has  taken  place  in  the  nature  of  an 
agency.  I  apprehend  that  the  true  rule  applicable  to  these  cases 
is  to  be  found  in  the  case  of  Foley  v.  HUl,  2  H.  L.  C.  35,  where 
it  is  clearly  stated  by  Lord  Cottenham,  where  he  distinguishes 
between  the  confidence  reposed  in  a  factor  or  agent  and  the  confi- 
dence reposed  in  a  person  who  is  merely  in  the  position  of  banker, 
and  the  distinction  as  there  pointed  out  is  this:  a  mere  banker 
takes  charge  of  your  money,  not  in  any  fiduciary  position  what- 
ever with  respect  to  keeping  the  particular  coins  or  notes  deposited, 
because  it  is  his  practice,  and  it  is  the  ordinary  course  of  trade  to 
make  use  of  them  and  so  make  profit  He  does  make  use  of  them, 
and  he  does  invest  the  money  deposited  with  him,  and  you  do  not 
require  from  him,  when  you  call  upon  him  for  repayment,  those 
very  coins  or  securities  which  you  deposited  with  him.  You  part 
with  your  money  to  him  on  the  assumption  that  in  the  course  of 
trade  that  money  may  be  made  use  of  by  him,  and  there  is  no  trust 
or  confidence  which  will  affect  him  as  to  his  course  of  dealing  with 
it  In  this  case  we  have  an  agent  who  is  intrusted  with  funds, 
not  for  the  purpose  of  remitting  them  when  received  to  the  prin- 
cipal, but  for  the  purpose  of  employing  them  in  a  particular  man- 
ner in  the  purchase  of  land,  in  the  purchase  of  stock  in  the  funds, 
a  certain  portion  being  retained  in  hand  for  the  purpose  of  answer- 
ing cheques ;  and  these  moneys,  in  every  point  of  view,  the  factor 
or  agent  is  bound  to  keep  totally  distinct  and  separate  from  his 
own  moneys,  and  in  no  way  whatsoever  to  deal  with  or  make  use 
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of  for  his  own  benefit  If  that  position  is  not  exactly  so  analo- 
gous, as  I  think  it  is,  to  the  position  of  a  trustee,  it  is  very  diffi- 
cult to  perceive  how  any  one  can  draw  a  distinction  so  nice  as  to 
say  that  an  agent,  who«is  expressly  authorised  to  retain  in  his  own 
hands  the  moneys  with  which  his  principal  has  intrusted  him, 
and  invest  them  for  his  principal  'a  benefit,  can  be  distinguished 
from  a  person  in  an  ordinary  fiduciary  position,  which  in  the  eyes 
of  this  Court  creates  a  trust  and  a  relation  which  cannot  be  de- 
feated by  the  agent  setting  up  the  Statute  of  Limitations  against 
the  principal.  I  am  unable  to  see  any  distinction  between  an 
agent  so  placed  and  a  trustee ;  and  that  being  so,  the  Statute  of 
Limitations  can  have  no  application  to  the  case. 

The  case  of  In  re  Hindmarsh  must  be  taken  to  depend  upon  the 
special  facts  disclosed  in  the  report  It  seems  to  me  that  the 
decision  could  not  be  justified  if  it  were  simply  the  case  of  a  per- 
son holding  funds  expressly  for  a  particular  purpose,  and  having 
the  duty  cast  upon  him  of  holding  and  retaining  them  for  the 
benefit  of  the  person  who  so  intrusted  him  with  them ;  but  the 
report  shows  that  it  was  not  a  case  of  that  description. 

Again  it  is  said,  and  this  part  of  the  argument  has  a  material 
bearing  on  the  case,  that  the  agency  was  not  intended  to  be  deter- 
mined, and  was  not  determined,  until  the  death  of  the  principal ; 
and  that,  it  being  clear  that  the  agent  was  to  be  employed  until 
the  power  of  attorney  was  revoked,  no  debt  accrued  until  after 
the  death  of  the  principal.  If  that  be  the  right  view  of  the 
case,  the  debt  could  still  be  recovered ;  for  the  law  is  that  if  the 
statute  has  not  begun  to  run  during  the  lifetime  of  an  intestate, 
it  will  not  begin  to  run  until  letters  of  administration  are  taken 
out  to  his  estate ;  and  here  the  letters  of  administration  were  not 
taken  out  until  1867.  It  appears  to  me,  therefore,  that  the  decree 
of  the  Vice-Chancellor  is  perfectly  correct  in  this  respect 

Then  comes  the  question  of  interest  The  Vice-Chancellor 
has  directed  interest  to  be  charged  at  the  rate  of  5  per  cent,  which 
appears  to  me  to  be  perfectly  right,  and  for  this  reason, 
that  the  money  was  *  retained  in  these  persons'  own  hands,  [*  373] 
and  was  made  use  of  by  them.  That  being  so,  the  Court 
presumes  the  rate  of  interest  made  upon  that  money  in  that  state 
of  things  to  be  the  ordinary  rate  of  interest,  namely,  5  per  cent 

Then  comes  the  question  whether  the  Vice-Chancellor  was 
correct  in  directing  half-yearly  rests,  and  in  that  respect  there 
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appears  to  have  been  an  error  introduced  into  the  decree,  because 
the  principle  laid  down  in  the  case  of  the  Attorney-General  v. 
Alford  appears  to  be  the  sound  principle,  namely,  that  the  Court 
does  not  proceed  against  any  one  by  way  of  punishing  him  for  mak- 
ing use  of  your  money,  by  directing  rests  or  compound  interest  to 
be  paid,  but  proceeds  upon  this  principle,  either  that  he  has  made, 
or  that  he  has  put  himself  into  such  a  position  as  that  he  is  to  be 
presumed  to  have  made,  5  per  cent,  or  compound  interest,  as  the 
case  may  be.  If  you  find  it  is  stated  in  the  bill  and  proved,  or, 
possibly  (and  I  guard  myself  upon  this  part  of  the  case),  if  it  is 
not  stated  but  admitted  on  the  face  of  the  answer,  without  any 
statement  on  the  bill,  that  the  money  received  has  been  invested 
in  an  ordinary  trade,  when  compound  interest  is  always  calculated 
as  between  the  person  making  up  his  own  accounts  and  a  third 
person,  rests  are  made.  The  whole  course  of  decision  has  tended 
to  this,  that  in  most  mercantile  businesses,  such  as  banking  and 
the  like,  the  Court  presumes  that  the  party  against  whom  relief  is 
sought  has  made  that  amount  of  profit  which  persons  ordinarily 
do  make  in  trade  —  in  those  cases  the  Court  directs  rests  to  be 
made.  In  this  case  you  have  simply  this,  no  charge  made  in  the 
bill  of  any  employment  of  this  money  which  would  produce  com- 
pound interest.  You  have  the  admission  in  the  answer  that  one 
of  the  trustees  being  engaged  with  his  copartner  in  a  solicitor's 
business  has  paid  into  the  common  account  of  the  firm  portions  of 
this  fund;  but  then  it  must  not  be  forgotten  that  a  solicitor's 
business  is  not  a  business  which  is  at  all  conducted  in  the  way  I 
have  described,  or  in  which  compound  interest  can  be  made  on  the 
moneys  embarked,  or  that  in  taking  their  accounts  half-yearly  rests 
or  yearly  rests,  as  the  case  may  be,  can  be  charged.  The  solici- 
tor's profit  arises  from  the  time,  the  labour,  and  the  skill  which  he 
bestows  upon  the  cases  in  which  he  is  engaged.  There  is  nothing 
like  compound  interest  obtained  upon  the  money  which  he  is  out 
of  pocket  On  the  contrary,  he  is  out  of  pocket  for  a  considerable 
period  of  those  moneys  which  he  expends,  and  upon  which  he 
receives  no  interest  for  possibly  three  or  four  years.  It  appears  to 
me,  therefore,  that  no  case  arises  here  in  which  the  Court  could 
say  that  a  profit  has  been  made,  or  necessarily  is  to  be  inferred, 
and  therefore  that  there  was  an  error  committed  in  directing  com- 
pound  interest,  and  that  error  must  be  set  right 

The  decree,  therefore,  will  be  varied  by  ordering  the  husband  to 
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be  made  a  co-plaintiflf,  and  by  directing  that  no  compound  interest 
is  to  be  charged.  There  will  be  no  costs  of  the  appeal,  but  I  think 
the  Vicb-Chancellor  was  correct  in  saying  that  the  defendants 
should  pay  the  costs. 

Lord  Justice  Giffard.  —  The  first  question  raised  on  this  appeal 
is  a  question  of  form.  A  married  woman  sues  by  her  next  friend 
as  administratrix,  making  her  husband  a  defendant  If  there  had 
been  a  demurrer  put  in,  there  is  not  the  slightest  doubt  but  that 
that  demurrer  would  have  been  allowed;  but  if  allowed,  leave 
would  have  been  given  to  make  the  defendant  a  co-plaintiff.  The 
defendants  did  not  choose  to  demur  but  let  the  case  come  to  a 
hearing,  and  no  reason  has  been  given  why  the  husband  should 
not  be  made  a  co-plaintiflf.  I  am  therefore  of  opinion  that  it  is 
quite  competent  for  the  Court  to  direct  the  husband  to  be  made  a 
co-plaintiff,  and  to  direct  the  payment  to  be  made  to  the  husband 
and  wife.     So  much  for  the  question  of  form. 

Then  there  comes  the  question  of  the  Statute  of  Limitations, 
and  in  this  case  it  is  quite  clear  that  there  was,  during  the  life- 
time of  Mr.  Garrick,  implicit  confidence  reposed  in  the  agents  on 
the  one  hand,  and  a  duty  thereupon  cast  upon  the  agents,  if  you 
call  them  such,  on  the  other ;  there  was  a  very  special  power  of 
attorney  in  this  case,  under  which  they  were  ordered  to  receive 
and  invest,  to  buy  real  property,  and  otherwise  to  deal  with  the 
property ;  but  under  no  circumstances  could  that  money  be 
called  theirs,  under  *  no  circumstances  had  they  the  least  [*  374] 
right  to  apply  it  to  their  own  use,  or  to  keep  it  otherwise 
than  as  a  distinct  and  separate  account,  and  throughout  the  whole 
of  the  time  that  this  agency  lasted  the  money  was  the  money  of 
Mr.  Garrick,  and  not  in  any  sense  theirs.  Under  those  circum- 
stances, admitting  Mr.  Garrick 's  right,  I  have  no  hesitation  in 
saying  that  there  was,  in  the  plainest  possible  terms,  a  direct  trust 
created  between  these  gentlemen  and  Mr.  Garrick.  I  do  not  think 
that  that  trust  was  put  an  end  to  when  Mr.  Garrick  died,  and  I 
do  not  hesitate  to  say  that  where  the  duty  of  persons  is  to  receive 
property  and  to  hold  it  for  another,  and  to  keep  it  until  it  is  called 
for,  they  cannot  discharge  themselves  from  that  trust  because  there 
has  been  lapse  of  time.  They  can  only  dischaige  themselves  by 
handing  over  that  property  to  somebody  entitled  to  it,  and  I  trust 
that  in  no  other  case  similar  to  this  will  there  be  a  contrary 
contention  raised. 
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Then  as  regards  the  question  of  compound  interest  That  clearly 
depends  upon  the  amount  which  the  person  who  has  improperly 
applied  the  money  may  be  fairly  presumed  to  have  made.  It  he 
has  applied  it  to  his  own  use,  I  think  it  is  quite  right  that  he 
ought  never  to  be  heard  to  say  that  he  has  made  less  than  5  per 
cent,  and  that  that  is  a  fair  presumption  to  make ;  but  if  you  seek 
to  go  further  than  that,  and  to  charge  him  with  more  than  5  per 
cent,  you  must  make  out  a  case  for  that  purpose.  In  this  case 
there  is  no  statement  made  in  the  bill  having  that  object  There 
is  an  admission  in  the  answer,  that  the  solicitor  having  an  account 
at  his  bankers,  this  money  went  into  his  account  Consequently, 
there  being  neither  proof  nor  presumption  that  compound  interest 
was  made,  in  my  opinion  compound  interest  ought  not  to  be 
charged. 

ENGLISH  NOTES. 

The  liability  of  an  executor  (or  administrator)  to  pay  interest  on 
moneys  representing  an  estate  in  their  bands  has  been  already  discussed 
in  the  notes  to  Littlehales  v.  Oascoyne,  No.  20  of  '*  Administration," 
2  E.  C.  172.  The  present  note  is  intended  as  a  supplement  to  the 
authorities  there  mentioned. 

The  example  set  by  Fry,  J.,  of  fixing  3  per  cent  as  the  ordinary  Court 
rate  instead  of  4  per  cent  (see  Gllroy  v.  Stevens,  cited  2  R.  C,  at  p.  174), 
has  been  followed  by  North,  J.,  and  Kekewich,  J.,  in  In  re  Draeupy 
Field  V.  Draciip  (1893),  1894,  1  Cb.  69,  63  L.  J.  Ch.  238,  69  L.  T. 
858,  42  W.  R.  264;  and  In  re  Goodenough,  Marland  v.  IViUiarns 
(1895),  2  Ch.  527,  65  L.  J.  Ch.  71,  73  L.  T.  153,  44  W.  R.  44;  and  has 
apparently  the  approval  of  Stirling,  J.,  see  Be  Lambert,  Middleton 
V.  Moore  (1897),  2  Ch.  169,  66  L.  J.  Ch.  624. 

The  Court  of  Chancery  also  established  an  ordinary  and  a  penal  rate 
in  cases  where  there  was  not  the  express  relation  of  trustee  and  benefi- 
ciary, but  merely  a  fiduciary  relation,  as  would  be  the  CAse  between 
principal  and  agent.  As  examples  may  be  mentioned  Tyrrell  v.  Bank 
of  London  (H.  L.  1864),  2  R.  C.  497,  10  H.  L.  Cas.  26,  31  L.  J.  Ch. 
369,  and  Liquidators  of  Imperial,  &c.  Association  v.  Coleman  (H.  L. 
1873),  L.  R.  6  H.  L.  189,  42  L.  J.  Ch.  644,  21  W.  R.  696.  Conceal- 
ment of  a  bargain  affecting  the  position  of  a  director  towards  a  company 
was  held  sufficient  to  require  the  infliction  of  the  penal  rate  of  interest 
in  Archer's  Case  (C.  A.  1891),  1892,  1  Ch.  322,  61  L.  J.  Ch.  129,  66 
L.  T.  800,  40  W.  R.  212. 

Owing  to  the  changes  of  procedure  introduced  recently,  Courts  have 
allowed   interest  in  actions  which,  although  apparently  common-law 
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actions,  are  really  in  respect  of  equitable  claims.  See  Harsant  v. 
Blaine  (C.  A.  1887),  56  L,  J.  Q.  B.  511,  referred  to  at  length  in  the 
last  notes  (p.  560,  ante), 

AMERICAN  NOTES. 

When  a  trustee  mingles  trust  funds  with  his  own,  as  by  depositing  them 
to  his  individual  credit,  he  is  chargeable  with  interest.  Hess*  Estate,  68 
Penn.  State,  458;  AldriJge  v.  McClelland,  36  New  Jersey  Equity,  288;  Estate 
of  Perkins  v.  HoUister,  59  Vermont,  348.  So  if  he  uses  them  to  his  own 
advantage.  Merrijield  v.  Longinire,  66  California,  180;  Whitney  y.  Peddicord, 
63  Illinois,  249;  Duffy  v.  Duncan,  35  New  York,  187;  Bruner's  Appeal,  57 
Penn.  State,  46. 

But  in  SchofieUrs  Estate,  99  Illinois,  513,  it  was  held  that  interest  would 
not  be  charged  against  an  administrator  for  merely  mingling  the  funds  of  his 
estate  with  his  own,  so  long  as  he  held  the  trust  fund  at  his  command  ready 
to  comply  with  the  orders  of  the  Court. 

The  claimant  may  elect  to  take  simple  interest  or  the  profits  of  trade 
in  which  the  trustee  has  employed  the  money.  RohinnetCs  Appeal,  36 
Penn.  State,  174;  Kyle  v.  Barnett,  17  Alabama,  306;  Barney  v.  Saunders, 
16  Howard  (U.  S.  Sup.  Ct.),  543;  McKnights*  ExWs  v.  Walsh,  23  New  Jersey 
Equity,  133 ;  24  ibid.  498. 

The  authorities  are  very  well  collated  in  Perkins  v.  Hollister,  supra,  as  fol- 
lows :  "  The  general  rule  adopted  by  Courts  in  respect  to  interest  chargeable 
on  trust  funds  is  to  charge  the  executor  or  trustee  with  such  interest  or  profits 
as  he  has  received  or  made,  or  with  due  diligence  might  have  made,  from 
the  money  in  his  hands  lawfully  invested.  And  the  rule  is  also  well  settled 
that  an  executor  or  trustee  who  uses  the  .trust  money  in  business,  trade,  or 
speculation  is  chargeable  with  interest  on  it;  so  if  he  mingles  it  with  his 
own  and  uses  it  in  common ;  so  if  he  suffers  it  to  lie  idle  when  he  might 
have  invested  it.  This  rule  is  founded  in  justice  and  good  policy ;  it  prevents 
abuse  and  indemnifies  against  negligence.  Courts  and  decisions  diifer  as  to 
what  rate  of  interest  shall  be  charged  in  such  cases ;  and  it  may  be  said  that 
every  case  depends  on  its  own  circumstances. 

"  Williams,  Ch.  J.,  in  Phelps  v.  Slade,  10  Vt.  192,  in  speaking  for  the  Court 
upon  the  subject  of  interest,  says :  *  It  is  difficult  to  lay  down  any  general 
rule  on  the  subject  of  interest  applicable  to  every  case  arising  upon  an  admin- 
istrator's account.  The  circumstances  of  each  particular  case  may  vary  the 
rule,  and  lay  the  foundation  for  the  application  of  a  new  principle.  Execu- 
tors and  administrators  are  trustees,  and  must  be  faithful  in  the  execution  of 
their  trust,  and  so  conduct  as  not  to  subject  the  estate  to  any  unnecessary 
expense  or  charge.' 

^  But  it  may  be  regarded  as  a  well-settled  principle  that  when  an  executor 
or  other  trustee  has  invested  the  trust  fund  in  his  business  or  trade,  or  in 
speculation,  or  continued  it  in  them,  he  may  be  called  upon  to  account  for 
the  profits  or  for  interest  at  the  highest  legal  rate  as  a  penalty  for  his  breach 
of  duty.  2  Story  Eq.  Jur.,  s.  1277 ;  Hill  on  Trustees,  pp.  372,  375;  Perry  on 
Trusts,  s.  471 ;  Barney  v.  Saunders,  16  How.  535. 
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'*  But  this  rule  is  applied  only  in  cases  of  gross  misconduct,  such  as  em- 
ploying the  funds  in  business,  trade,  or  speculation,  or  where  the  trustee  has 
refused  to  disclose  the  profits  or  interest  realized  on  the  trust  money.  In 
most  of  the  cases,  if  not  all,  where  the  trustee  has  been  charged  with  the 
highest  rate  of  interest  or  profits  for  using  the  trust  fund  in  his  own  business, 
the  trust  fund  was  embarked  by  him  in  his  business,  or  used  in  trade  or  spec- 
ulation. The  same  principle  is  applied  where  the  trustee  has  neglected  or 
refused  to  disclose  the  interest  or  profits  realized  on  the  trust  fund. 

"Justice  GuiER,  in  Barney  v.  Saunders,  16  How.  535,  clearly  and  tersely 
states  the  rule  as  follows :  *  On  the  subject  of  compounding  interest  on 
trustees,  there  is,  and  indeed  could  not  well  be,  any  uniform  rule  which  could 
justly  apply  to  all  cases.  When  a  trust  to  invest  has  been  grossly  and  wilfully 
neglected,  where  the  funds  have  been  used  by  the  trustees  in  their  own  busi- 
ness, or  profits  made,  of  which  they  give  no  account,  interest  is  compounded 
as  a  punishment,  or  as  a  measure  of  damages  for  undisclosed  profits,  and  in 
place  of  them.     For  mere  neglect  to  invest,  simple  interest  only  is  given.' 

"  In  Schiefftlin  v,  Stetoart,  1  Johns.  Ch.  620,  where  the  administrator  had 
used  the  money  of  the  estate  in  his  business,  and  had  made  large  loans  for  his 
own  benefit,  and  had  not  disclosed  the  profits  of  the  money  so  invested,  Chan- 
cellor Kent  said :  <  The  only  question  in  the  case  is  whether  the  charge  of 
compound  interest  be  proper.  It  was  the  duty  of  the  administrator  to  have 
made  distribution  of  the  assets  or  placed  them  in  a  situation  to  become  pro- 
ductive, and  to  accumulate  for  the  heirs.  He  did  neither,  but  employed  the 
money  in  his  own  business  or  trade,  or  in  making  large  loans  for  his  own 
benefit;  and  as  he  has  not  disclosed,  as  he  might  have  done,  to  the  Master, 
what  were  the  profits  of  the  assets  so  employed,  it  appears  to  me,  as  well  on 
principle  as  on  authority,  that  he  is  justly  chargeable  with  the  interest  (com- 
pound) contained  in  the  report.  The  only  way  for  the  plaintiff  to  avoid  this 
conclusion  was  by  fairly  disclosing  what  he  had  made  by  the  use  of  the  money. 
It  is  certain  that  the  allowance  of  compound  interest  is  often  essential  to 
carry  into  complete  effect  the  principle  of  the  Court,  that  no  profit,  gain,  or 
advantage  shall  be  derived  to  the  trustee  from  his  use  of  the  trust  funds. 
It  secures  fidelity  and  removes  temptation,  and  it  is  the  ground  of  the  allow- 
ance of  annual  rests  in  taking  the  account  where  the  executor  has  used  the 
property  and  does  not  disclose  the  proceeds.'  The  same  principle  is  laid 
down  by  Chief  Justice  Tilohman  in  Fox  v.  Wilcocks,  1  Binney,  194;  also  in 
Findlay  v.  Smithy  7  Serg.  &  Rawle,  264.  In  McCloakey  v.  Gleason,  56  Vt.  264, 
Judge  Ross,  in  delivering  the  opinion  of  the  Court,  says :  *  Instead  of  relax- 
ing the  rule  charging  the  trustee  —  who  so  intermingles  the  trust  estate  with 
his  own  that  he  cannot  tell  what  property  belongs  to  the  estate,  nor  what 
gains  he  is  making  thereon  —  with  the  highest  legal  rate  of  interest,  and  allow- 
ing him  nothing  for  his  services,  it  should  be  made  more  stringent.' " 

In  Ames  v.  Scudder,  11  Missouri  Appeals,  168,  it  was  held  that  compound 
interest  would  not  be  charged  against  negligent  trustees,  where  there  was  no 
"  realization  of  profits  on  the  assets,  or  any  withdrawal  of  funds  from  their 
legitimate  channels  of  accumulation,"  nor  facts  raising  "any  presumption 
that  the  assets  would  have  been  increased  in  any  way  if  the  line  of  duty  had 
been  more  strictly  followed." 


R.C.VOL.XIV.]    SECT.!. — GENERAL  PRINCIPLES  OP  INTERPRETATION.  577 

Ho.  1.  —  ObdlmondeUy  ▼.  CUnton.  —  Bnla. 

Where  a  testator  and  his  executor  had  been  partners,  and  the  latter,  with- 
out separating  the  interest  of  the  former  in  the  firm  property  and  assets,  con- 
tinued to  employ  it  in  the  business,  he  was  charged  with  compound  interest. 
Hannahs  v.  Hannahs,  68  New  York,  611 :  "  While  compounding  interest  is  in 
some  sense  a  penalty  for  negligence  or  wrong-doing,  the  -executor  here  was 
properly  chargeable  with  negligence." 


INTERPRETATION. 

Section    L     General  Principles  of  Interpretation  of  Written  Instniments. 
Section    II.    Interpretation  of  Deeds  and  other  instramenta  inter  partes. 
Section  IIL    Interpretation  of  Acts  of  Parliament. 


Section  I.  —  General  Prindples. 

No.  1.  — CHOLMONDELEY  v.  CLINTON. 
(CH.  1817, 1820.) 

No.  2.— GREY  V.  PEARSON. 
(H.  L.  1857.) 

RULE. 

In  the  interpretation  of  written  instruments,  the  rule  is 
to  gather  from  the  whole  instrument  the  intention  of  the 
person  or  persons  whose  mind  is  presumed  to  be  expressed 
by  the  instrument.  The  grammatical  and  ordinary  sense 
of  the  words  is  to  be  adhered  to,  unless  that  would  lead  to 
absurdity  or  some  repugnance  or  inconsistency  with  the 
rest  of  the  instrument,  in  which  case  the  grammatical  and 
ordinary  sense  of  the  words  may  be  modified  so  as  to  avoid 
that  absurdity  or  inconsistency,  but  no  further. 
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Chohttondeley  v.  Clinton. 

S  Merirale,  171-d62;  2  Jacob  &  Walker,  1-201  (22  R.  R.  83,  84  et  aeq.). 

Interpretation.  —  PrindpUs  of.  —  Destination  in  Plain  Words.  —  Ccntext. 

G.  being  teDant  in  fee  of  an  estate  derived  from  bis  maternal  grandfatber,  S.  R., 
by  a  deed,  in  1781,  reciting  tbat  be  was  desirous  tbat  the  estates  should  remaiu 
in  the  family  and  blood  of  S.  R.,  and  to  the  intent  that  the  estates  might  continue 
in  the  family  and  blood  of  his  late  mother  on  the  side  of  her  father,  settles  the 
estates  to  the  use  of  himself  for  life,  remainder  to  the  heirs  of  his  body  ;  for  de- 
fault of  such  issue  as  he  should  appoint :  for  default  of  appointment,  ^'  to  the  use 
of  the  right  heirs  of  S.  R.''  G.  was  at  the  time  of  the  settlement  himself  the  right 
heir  of  S.  R.  Held:  by  Sir  W.  Grant,  M.  R.,  and  a  majority  of  the  King's 
Bench,  that  the  ultimate  limitation  was,  in  effect,  a  limitation  to  G.  himself  and 
his  heirs ;  by  Batley,  J.,  dissenting  from  the  judgment  of  K.  B.,  and  by  Sir  T. 
Plumer,  M.  R.,  that  the  intention  of  the  limitation  was  to  bring  in  the  person 
of  the  mother's  family  who  would  be  heir,  on  the  heirs  ex  parte  patema  Iteing 
excluded. 

The  suit  of  Cholmondeley  v.  Clinton  was  a  suit  in  which  various 
points  were  keenly  contested  It  was  ultimately  decided  by  the 
House  of  Lords  on  a  ground  which  is  now  beyond  controversy  by 
statute  (3  &  4  Will.  IV. ,  c.  46) ;  namely,  that  a  suit  to  establish  a 
right  to  possession  under  an  equitable  title  is  barred  by  the  same 
limitation  which  would  be  a  bar  to  recovery  under  a  legal  title. 

The  case  will  here  be  only  reported  upon  the  point  which  was 
elaborately  argued  before  Sir  W.  Grant,  M.  R,  and  afterwards 
before  Sir  T.  Plumer,  M.  R  ,  as  to  the  construction  of  the  ulti- 
mate limitation  in  a  certain  deed  of  1781.  This  was  a  settlement 
in  the  form  of  a  lease  and  release,  made  by  George,  Lord  Orford,  of 
an  estate  which  had  come  to  him,  through  his  mother,  from  his 
maternal  grandfather,  S.  R 

This  indenture  of  lease  and  release  was  dated  the  1st  and  2nd  of 
August,  1781,  and  expressed  to  be  made  between  the  said 
[176]  George,  Earl  of  Orford  (described  as  only  son  and  heir  of 
Eobert,  Earl  of  Orford,  by  Margaret,  his  wife,  who  was 
daughter  and  only  surviving  child  and  heir  of  Samuel  RoUe,  who 
was  only  son  and  heir  of  Robert  Rolle,  Esquire,  by  Arabella,  his 
wife,  who  was  daughter  and  co-heir  of  Theophilus  Clinton,  Earl  of 
Lincoln  and  Baron  Clinton),  of  the  one  part,  and  Joshua  Sharpe  of 
the  other  part  It  recited  the  will  of  Samuel  Rolle,  and  his  death, 
leaving  his  daughter  Margaret  him  surviving,  her  marriage  with 
Robert,   Earl   of   Orford,   and  her  death,   leaving  him,   the  said 
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George,  Earl  of  Orford,  her  only  son,  who  thereby  became  tenant 
in  tail  of  the  premises ;  and  recited  an  indenture  of  bargain  and 
sale  and  recovery  (by  which  the  premises  became  vested  in  him- 
self in  fee),  and  that  he  was  '*  willing  and  desirous  that  the  said 
premises  should  continue  and  remain  in  the  family  and  blood  of 
the  said  Samuel  Kolle. "  It  was  then  witnessed,  that "  for  and 
in  consideration  of  the  natural  love  and  affection  which 
*  the  said  George,  Earl  of  Orford,  had  and  bore  unto  his  [*  177] 
relations,  the  heirs  of  the  said  Samuel  RoUe,  and  to  the 
intent  that  the  manors,  &c. ,  and  hereditaments  thereinafter  men- 
tioned might  remain,  continue,  and  be  in  the  family  and  blood  of 
his  late  mother,  the  said  Margaret,  Countess  of  Orford,  on  the 
side  or  part  of  her  father,  the  said  Samuel  RoUe, "  and  for  other 
considerations,  he,  the  said  George,  Earl  of  Orford,  conveyed,  &a , 
all  and  singular  the  manors  and  hereditaments  therein  mentioned 
(being  the  estates  devised  by  the  will  of  Samuel  RoUe),  to  the  said 
Joshua  Sharpe,  his  heirs  and  assigns,  to  the  use  of  him,  the  said 
Greorge,  Earl  of  Orford,  for  life ;  and  after  his  decease  to  the  use  of 
the  heirs  of  the  body  of  him,  the  said  George,  Earl  of  Orford ;  and 
for  default  of  such  issue,  to  the  use  of  such  person,  &c,  for  such 
estate,  &c. ,  as  the  said  George,  Earl  of  Orford,  by  deed  or  will, 
should  appoint ;  and  in  default  of  appointment,  **  to  the  use  of  the 
right  heirs  of  the  said  Samuel  Rolle  for  ever.  "  And  in  the  said 
deed  was  contained  a  general  power  to  the  said  George,  Earl  of 
Orford,  of  revoking  the  uses  therein  before  specified,  and  of  limit- 
ing and  declaring  new  uses  of  the  same  premises,  or  any  part 
thereof. 

The  said  George,  Lord  Orford,  subsequently  mortgaged  the  estate 
to  pay  off  certain  incumbrances.  He  died  on  the  5th  of  February, 
1791,  without  issue  and  intestate  as  to  the  equity  of  redemption. 
At  the  time  of  his  death  (or  rather  at  the  instant  before  his  death, 
when  the  default  of  exercise  of  the  power  of  appointment  became 
determined),  the  person  who  would  be  accurately  described  as  the 
right  heir  of  Samuel  Rolle  was  Geoige,  Lord  Orford,  himself.  But 
in  the  arrangements  made  upon  his  death,  it  was  assumed  by  all 
parties  that  the  intention  of  the  settlement  was  that  the  estate 
should  go  to  the  person  representing  Samuel  Rolle  by  way  of 
descent  from  his  mother,  Arabella,  and  this  construction  was  acted 
on,  and  the  estate  possessed,  accordingly,  for  more  than  twenty 
years. 
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The  judgment  of  Sir  W.  Grant,  M.  R,  was,  so  far  as  relates 
to  the  question  of  construction  of  the  settlement  of   1781,  as 

follows :  — 
[340]      The  Master  of  the  Bolls. 

The  substantial  question  in  this  cause  is,  which  of  the 
parties  is  entitled  to  an  estate  which,  being  derived  from  a  gentle- 
man of  the  name  of  Samuel  Rolle,  is  denominated  the  EoUe  Estate  ? 
Lord  Clinton  and  his  father  had,  for  more  than  twenty  years  before 
the  filing  of  the  present  bill,  been  in  the  undisturbed  possession  of 
this  estate,  and  had  been  considered  as  the  undoubted  owners  of  it 
The  plaintitfs  now  say,  that  it  was  under  a  mistake  with  regard  to 
the  effect  of  a  deed  executed  in  1781  that  this  long  enjoyment 
had  been  permitted ;  that,  when  the  late  Lord  Clinton  took  pos- 
session of  the  estate,  it  really  belonged  to  the  late  Horace  Walpole, 
Earl  of  Orford,  and  from  him  has  either  descended  to  the  plain- 
tiff, Lord  Cholmondeley,  as  his  heir-at-law,  or  passed  to  the  other 
plaintiff,  Mrs.  Damer,  as  his  general  devisee.  The  estate  is  sub- 
ject to  a  mortgage  made  prior  to  the  time  when  the  right  of  either 
of  these  parties  accrued ;  and  it  is  from  this  circumstance  that  the 
question  of  title  comes  to  be  discussed  in  a  Court  of  equity.  The 
plaintiffs,  assuming  that  the  equity  of  redemption  is  in  them, 
or  one  of  them,  filed  this  bill,  for  the  purpose,  first,  of  redeeming 
the  mortgage,  and  secondly,  of  obtaining  from  Lord  Clinton 
[*  341]  the  possession  of  the  estate,  and  an  account  •  (for  a  certain 
period,  at  least)  of  the  rents  and  profits  which  he  has 
received. 

The  mortgage  has,  in  point  of  fact,  become  vested  in  a  trustee 
for  Lord  Clinton ;  but  that  does  not  in  any  degree  affect  the  sub- 
stance of  the  question  between  the  parties.  The  last  undisputed 
owner  of  this  estate  was  George,  Earl  of  Orford,  who  died  in  the 
year  1791.  He  had  succeeded  to  it  on  his  mother's  death,  as 
tenant  in  tail  under  the  will  of  his  maternal  grandfather,  Samuel 
Bolle ;  and  having  suffered  a  common  recovery,  became  seised  of 
the  fee,  subject  to  a  mortgage  for  a  term  of  years,  which  he  after- 
wards converted  into  a  mortgage  in  fee.  Being  the  absolute  owner 
of  this  estate,  he  (in  1781)  executed  a  settlement  of  it,  on  the 
effect  of  which  the  first  question  in  the  cause  depends. 

After  a  recital,  to  which  I  shall  afterwards  more  particularly 
advert,  he  limited  the  estate  to  the  use  of  himself  for  life ;  re- 
mainder to  the  heirs  of  his  body;  remainder,  in  default  of  such 
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heirs,  to  such  persons  as  he  should  appoint ;  with  a  remainder  to 
the  right  heirs  of  Samuel  SoUe ;  and  then  he  reserved  a  general 
power  of  revocation  and  new  appointment  Under  the  limitation 
to  the  right  heirs  of  Samuel  Eolle,  Lord  Clinton  claims  to  be 
entitled,  as  he  was  right  heir  of  Samuel  Eolle  at  the  time  of  the 
death  of  Earl  George,  who  had  no  issue,  and  never  revoked  the 
uses  of  the  settlement,  nor  executed  any  new  appointment  under 
the  power. 

If  his  claims  under  this  deed  cannot  be  sustained,  the  conse- 
quence would  be  that  the  estate  descended  to  Horace  Walpole,  Earl 
of  Orford;  but,  even  then,  it  is  contended  by  Lord  Clinton  that 
he  is  entitled  to  the  estate,  because  (in  the  year  1794) 
Horace,  Earl  of  *  Orford,  executed  a  deed,  which  supplied  [*  342] 
any  defects  that  there  might  have  been  in  his  (Lord 
Clinton's)  title,  and  conveyed  all  the  interest  which  Earl  Horace 
had  in  the  estate.  The  effect  of  this  deed  of  1794  forms  the  second 
question  in  the  cause. 

The  last  question,  as  between  the  plaintiffs  and  Lord  Clinton, 
is,  whether,  supposing  neither  of  the  deeds  gave  the  latter  any 
title  to  the  estate,  the  long  possession  which  has  been  had  of  it  by 
himself  and  his  father  does  not  operate  as  a  bar  to  the  plaintiff's 
claim. 

1.  I  have  already  said,  the  first  question  turns  on  the  limita- 
tion in  the  deed  of  1781  to  the  right  heirs  of  Samuel  Eolle.  It 
happened  that  George,  Earl  of  Orford,  was  himself  the  right  heir 
of  Samuel  Eolle.  The  strict  effect  of  the  limitation  was,  there- 
fore, to  leave  the  reversion  where,  without  any  such  limitation,  it 
would  have  remained,  namely,  in  Lord  Orford,  the  grantor  in  this 
deed ;  and,  on  his  death  without  issue,  the  fee  would  descend  to 
his  heir-at-law,  who  was  Horace,  Earl  of  Orford.  But  Lord 
Clinton  contends  that  it  is  not  in  its  strict  literal  sense  that  this 
limitation  ought  to  be  understood;  that  Lord  Orford's  intention 
appears  to  have  been  so  to  settle  the  estate  as  to  carry  it  to  his 
relations  on  the  mother's  side,  in  default  of  issue  of  his  own  body ; 
and  that,  to  effectuate  such  intention,  we  must  understand  the 
words  as  designating  not  the  heirs  of  Samuel  Eolle  at  the  time  of 
the  execution  of  the  deed,  but  such  persons  as  should  be  his  heirs 
at  the  time  when  there  should  be  a  failure  of  Lord  Orford's  own 
issue.  That  Lord  Orford  had  the  intention  which  is  ascribed  to 
him,  there  can,  I  think,  be  no  reasonable  doubt     The  deed  begins 
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by  stating  his  pedigree  ex  parte  matemd.     He  carries  it  up  to 
Theophilus,  Earl  of  Lincoln,  Baron  Clinton,  from  whom  the  late 

Lord  Clinton  was  also,  in  the  female  line,  descended. 
[*343]   *The    professed  consideration   on  which   the  deed  was 

made  was  "  the  natural  love  and  affection  which  he  had 
and  bore  unto  his  relations,  the  heirs  of  Samuel  Eolle ; "  and  the 
intent  of  the  settlement  was  "  that  the  manors,  messuages,  lands, 
tenements,  and  hereditaments  thereinafter  mentioned  might 
remain,  continue,  and  be  in  the  family  and  blood  of  his  late 
mother,  Margaret,  Countess  of  Orford,  on  the  side  or  part  of  her 
father,  the  said  Samuel  Eolle. "  It  is  clear  that,  if  the  limitation 
operates  in  the  manner  contended  for  by  the  plaintiffs,  this  inten- 
tion will  be  wholly  defeated ;  for  it  will  carry  the  estate  to  the 
paternal  uncle,  who  had  in  him  none  of  the  blood  of  Margaret, 
Countess  of  Orford,  Earl  George's  mother.  But  the  question  is, 
whether  the  Court  can  mould  the  words  of  the  deed  so  as  to  carry 
this  intention  into  execution. 

It  is  true  that  Courts  ought  to  expound  deeds  as  well  as  wills 
according  to  the  intention  of  the  maker.  But  it  has  never  been 
said  that  a  Court  is  so  to  frame  or  alter  a  deed  as  may  best  effec- 
tuate the  maker's  intention.  The  party  is  left  to  execute  his  own 
purpose  in  his  own  way.  He  may  execute  it  unskilfully  and 
insufficiently;  but,  if  the  dispositions  which  he  makes  are  clear 
and  unambiguous,  the  Court  cannot  alter  them  merely  because  they 
are  ineffectual  to  the  attainment  of  the  proposed  end.  As  the 
words  of  this  limitation  stand,  they  are  descriptive  of  the  person 
(whoever  he  might  be)  that  was,  at  the  time  of  the  execution  of 
the  deed,  the  heir  of  Samuel  Eolle.  Supposing  we  were  to  read 
this  limitation  without  knowing  who  the  person  was  that  answered 
the  description,  no  doubt  could  possibly  be  raised  upon  its  con- 
struction.    All  would  agree  that  the  then  existing  right  heir  would 

take  a  vested  remainder ;  and  it  would  be  impossible  to  con- 
[*  344]  tend  that  this  was  a  contingent  remainder  to  such  *  persons 

as  should,  at  some  future  period,  answer  the  description. 
When  it  is  found  that  Lord  Orford  is  himself  the  present  right 
heir,  do  the  words,  therefore,  change  their  meaning?  No  —  but 
they  are  unskilfully  employed;  and,  with  the  meaning  that  prop- 
erly belongs  to  them,  they  will  not  effectuate  the  purpose  which 
the  framer  of  the  instrument  had  in  his  contemplation.  The  sense 
of  the  limitation  is  unambiguous  —  the  legal  effect  of  it  is  clear; 
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but  it  is  a  limitation  which  will  not  cany  the  estate  into  the 
channel  in  which  the  grantor  wished  it  to  pass.  If  you  can  show 
then  that  the  words  are  in  themselves  of  doubtful  signification,  or 
that  there  is  no  person  to  whom,  in  their  strict  technical  sense, 
they  can  apply,  you  lay  a  ground  for  inquiring  whether  they  may 
not  be  understood  in  a  sense  different  from  that  which  they  prop- 
erly bear.  When,  for  instance,  there  is  a  limitation  to  the  heirs 
of  a  living  person,  there  is  no  one  who  answers  the  description : 
the  question,  therefore,  arises,  whether  the  words  were  not  used  as 
a  designation  of  the  heir  apparent.  So  where  there  is  a  limita- 
tion to  an  heir  male,  as  a  purchaser,  and  the  very  heir  is  a  female, 
there  is  no  person  to  whom  the  whole  description  in  strictness 
applies.  It  is  a  question,  therefore,  who  shall  take  under  that 
ambiguous  description.  But  where  the  word  *  heirs  "  is  used 
without  any  qualification,  and  there  is  a  person  who  completely 
answers  the  description,  it  would  be  a  strong  thing  to  say  that 
that  is  not  the  person  to  whom  the  description  shall  be  applied. 
When  you  introduce  the  fact  that  the  person  whose  heirs  are 
spoken  of  is  alive,  you  raise  an  uncertainty  as  to  the  application 
of  the  description;  but  the  fact  that  Lord  Orford  was  the  right 
heir  of  Samuel  Bolle  creates  no  uncertainty  as  to  the  meaning 
or  the  application  of  the  words  "  right  heirs. "  The  words 
do  not  become  words  *  of  futurity  because  it  happens  that  [*  345] 
they  apply  to  A.  and  not  to  B. ,  nor  words  of  uncertainty 
because  it  is  to  A.  and  not  to  B.  that  they  do  apply. 

But  the  argument  is,  that,  if  you  give  to  them  their  proper 
meaning  and  their  proper  application,  the  purpose  of  the  grantor 
will  not  be  attained,  and  therefore  you  ought  to  conclude  that 
he  must  have  used  them  in  some  other  than  their  proper  sense; 
and  that  the  sense  in  which  the  Court  must  understand  them,  or, 
rather,  to  which  it  must  alter  them,  is  that  by  which  the  purpose 
of  the  grantor  would  most  effectually  have  been  accomplished. 

Supposing  the  grantor  had  been  apprised  of  the  effect  of  such  a 
limitation  as  he  has  actually  made,  there  is  little  doubt  that  he 
would  have  framed  it  differently.  But  we  cannot  know,  with  the 
least  certainty,  how  he  would  have  framed  it  In  order  even  to 
conjecture  what  the  alteration  would  have  been,  we  must  know 
wherein  the  mistake  made  by  the  framer  of  this  deed  consisted. 
Did  he  suppose  that  a  remainder  vests  in  the  persons  who  answer 
the  description  at  the  time  when  the  preceding  limitations  expire  ? 
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Or  did  he  overlook  the  circumstance  that  Lord  Orford  was  himself 
the  right  heir  of  Samuel  Eolle?  Or  did  he  conceive  that  the 
grantor  could  not  himself  he  considered  as  the  object  of  his  own 
grant,  and  that  the  words  would,  therefore,  designate  such  persons 
as  would,  if  Lord  Orford  were  out  of  the  question,  answer  the 
description  of  right  heirs  of  Samuel  BoUe  ?  According  to  the  nature 
of  the  misconception,  under  which  the  words  actually  used  have 
been  introduced  into  the  deed,  would  be  the  nature  of  the  altera- 
tion, which  (upon  the  correction  of  that  misconception)  would  have 
been  made.     The  Court  is  desired  to  say  that  there  is  in  this  deed 

(when  properly  construed)  a  limitation  to  such  persons  as 
[*  346]  should  be  the  *  right  heirs  of  Samuel  Eolle  at  the  time 

when  the  preceding  limitations  should  expire.  The  deed 
itself  does  not  furnish  the  least  evidence  of  an  intention  so  to 
frame  the  limitation ;  nor  have  we  any  ground  for  supposing  that 
this  is  what  the  drawer  of  the  deed  conceived  himself  to  have 
accomplished,  when  he  used  the  words  he  has  employed.  It  is 
only  because  this  would  have  been  the  most  proper  limitation  to 
effect  the  grantor's  object,  that  we  are  desired  to  say  it  is  the 
limitation  which  he  has  actually  made. 

If  I  were  to  indulge  conjecture,  I  should  say  that  there  was  no 
intention  to  frame  the  limitation  in  the  manner  now  proposed; 
and  that  the  blunder  which  (unfortunately  for  Lord  Clinton)  has 
been  committed  was,  in  all  probability,  of  quite  a  different  sort 
Through  whatever  strange  misapprehension  it  may  have  happened, 
I  rather  think  the  words  **  right  heirs  of  Samuel  Eolle  *  were  used 
as  descriptive  of  actually  existing  persons  other  than  Lord  Orford 
himself.  For  see  what  is  said  in  the  recital.  He  says,  *  In  con- 
sideration of  the  natural  love  and  affection  which  the  said  Greoige, 
Earl  of  Orford,  hath  and  beareth  unto  his  relations,  the  heirs  of 
Samuel  Eolle."  Here  he  speaks  of  existing  relations,  whom  he 
describes  as  being  then  the  heirs  of  Samuel  Eolle.  How  he  came 
to  think  that  that  appellation  could  apply  to  them,  while  he  him- 
self was  living,  it  is  impossible  to  guesa  But  surely  it  is  much 
more  probable  that  he  used  the  words  **  heirs  of  Samuel  Eolle  *  in 
one  part  of  the  deed  in  the  same  sense  in  which  it  is  manifest  he 
used  them  in  another,  than  that,  after  having  spoken  of  "  the  love 
and  affection "  which  he  bore  to  existing  persons,  under  that 
denomination,  as  one  of  his  inducements  for  making  the  deed,  he 
should  afterwards  intend,  by  the  very  same  denomination,  to  limit 
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his  estate  to  some  future  unascertained  persons,  who  might 
be  altogether  *  unknown  to  him.  I  think  there  would  be  [*  347] 
more  ground  for  contending  that  this  ought  to  be  turned 
into  an  immediate  limitation  to  the  late  Lord  Clinton  as  the 
persona  designata,  though  under  an  improper  description,  than 
into  a  prospective  limitation  to  such  persons  as  should,  at  a  future 
period,  answer  that  description.  Yet  it  is  in  the  latter  way  that 
the  defendants'  counsel  contend  the  alteration  ought  to  be  made. 
Is  not  the  very  uncertainty  how  it  should  be  made  the  strongest 
reason  for  not  at  all  attempting  to  alter  words  that  have  a  plain 
meaning,  merely  because  we  could  now  substitute  words  that  would 
have  been  much  better  adapted  to  the  attainment  of  the  object  of 
the  grantor  ?  There  is  nothing  executory  in  this  deed  —  nothing 
which  gives  the  Court  a  power  to  modify  the  means  by  which  the 
grantor  himself  proposed  to  arrive  at  his  end.  The  deed,  too,  is 
purely  voluntary.  There  is  no  contract  which  can  entitle  any  per- 
son to  say  that,  if  the  words  of  the  deed  go  beyond,  or  fall  short 
of  the  intended  purpose,  it  ought  to  be  so  construed  or  so  reformed 
as  to  place  the  parties  in  the  situation  in  which,  by  their  bargain, 
they  were  intended  to  stand. 

In  the  case  of  Seymour  v.  Boreman^  Cha.  Rep.  123,  where  a  son 
of  the  second  marriage  claimed  to  take  under  the  appellation  of 
heir  male  of  the  body  of  the  father  and  mother,  while  there  was  a 
son  of  the  first  marriage  living,  though  the  intention  was  perfectly 
clear,  yet  the  Lord  Keeper  said  the  limitation  was  defective  at 
law,  and  the  plaintiff  could  have  no  remedy  there;  but  that, 
according  to  the  true  meaning  of  the  marriage  agreement,  he  was 
well  described  to  take  the  rent .  It  was  therefore  by  virtue  of  the 
contract  that  the  Court  was  there  enabled  to  put  upon  the  word 
"  heirs  *  a  sense  which,  legally  and  strictly,  it  did  not  bear. 
But  I  have  no  contract  *  here  which  enables  me  to  deal  [*  348] 
with  the  words  according  to  the  reciprocal  intention  of 
the  parties. 

I  have  looked  into  all  the  authorities  that  were  referred  to  dur- 
ing the  very  able  discussion  which  this  subject  underwent  at  the 
Bar,  without  discovering  one  which  would  serve  as  a  precedent  for 
the  construction,  or  rather  the  alteration  I  am  desired  to  make, 
even  if  this  were  the  case  of  a  will  and  not  the  case  of  a  deed. 
And  therefore  I  have  not  thought  it  material  to  advert  to  the 
question,  whether  deeds  to  uses  are  to  be  construed  with  the  same 
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laxity  as  wills,  or  with  the  same  strictness  as  common-law  convey- 
ances. 

I  shall  particularly  mention  only  one  case,  for  the  purpose  of 
showing  with  what  difficulty  technical  words  are,  even  in  a  will, 
diverted  from  their  appropriate  meaning,  although  the  intention 
of  the  testator  seems  obviously  to  require  that  they  should  not  be 
applied  to  the  person  who  properly  answers  the  description.  The 
case  I  mean  is  that  of  Doe  on  the  demise  of  Bailey  v.  Pugh,  Butl. 
Feame's  Cont.  EenL  App.,  3  Bro.  P.  C.  Toml.  ed.  The  testator 
said,  "As  to  my  real  estates,  after  the  decease  of  my  wife,  I  give 
and  devise  to  the  eldest  son  of  my  son  begotten  or  to  be  begotten 
all  my  estates  in  London  and  Middlesex,  for  his  life;  to  the 
second  son  all  my  estates  in  the  county  of  Hertford  for  his  life, 
subject  to  pay  all  the  charges  of  a  man  I  have  appointed  to  look 
after  them,  keep  them  in  good  repair,  &c,  and  so  on  in  the  same 
manner  to  all  the  sons  my  son  may  have  —  if  but  one  son,  then 
all  the  real  estate  to  him  for  his  life ;  and,  for  want  of  heirs  dt 
him,  to  the  right  heirs  of  me,  the  testator,  for  ever,  my  son  ex- 
cepted; it  being  my  will  he  shall  have  no  part  of  my  estates, 
either  real  or  personal."  The  testator  left  this  son  and  three 
daughters,  —  the  son  died  without  issue,  and  then  the 
[*  349]  question  arose,  who  was  to  take  *  under  this  devise  **  to 
his  own  right  heirs,  his  son  excepted."  The  daughters 
contended  that  they  must  be  the  persoruB  designatce,  for  that  the 
son,  who  was  the  proper  heir,  was  plainly  and  manifestly  excluded, 
not  only  by  the  intention,  but  by  the  express  words;  and  the 
Court  of  K.  B.  were  of  that  opinion,  for  they  held  that  the  words 
were  to  be  interpreted  as  if  the  testator  had  said,  **  those  who 
would  be  my  right  heirs  if  my  son  were  dead.  *  The  case,  how- 
ever, went  to  the  House  of  Lords  upon  a  writ  of  error;  and,  when 
it  came  before  Lord  Thurlow,  he  proposed  a  question  for  the 
opinion  of  the  Judges  in  the  following  terms :  *  Whether  any 
person,  and  who,  took  any  and  what  estate  under  the  will  men- 
tioned in  the  special  verdict  by  way  of  devise  and  purchase ;  '  and 
the  Lord  Chief  Baron  having  delivered  the  unanimous  opinion  of 
the  Judges  present,  that  no  person  took  any  estate  under  the  will 
mentioned  in  the  special  verdict  by  way  of  devise  and  purchase,  it 
was  thereupon  ordered  and  adjudged  that  the  judgment  given  in 
the  Court  of  K.  B.  should  be  reversed.  Now,  that  the  testator, 
in  that  case,  could  not  mean  his  son  to  take  under  the  denomina- 
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tion  of  right  heir,  is  at  least  as  manifest  as  that  Lord  Orford  did 
not  mean  to  limit  the  estate  to  himself  under  the  appellation  of 
the  right  heir  of  Samuel  Eolle.  The  alteration  suggested,  as 
expressive  of  the  testator's  intent,  in  that  case,  was  not  at  all 
stronger  than  that  which  is  here  proposed.  It  was  as  easy  to  say 
that  the  testator  meant  such  person  as  would  be  right  heir  if  his 
son  were  dead,  as  to  say  that,  by  the  limitation  in  this  case,  is 
meant  such  person  as  would  have  been  right  heir  if  Lord  Orford 
had  been  dead,  or  such  person  as  should  be  right  heir  at  his  death, 
or  such  person  as  should  be  right  heir  on  the  failure  of  his  issue. 
And,  if  we  were  at  liberty  to  alter  technical  words,  there  was 
less  room  for  uncertainty  in  that  case  than  there  is  in 
♦this,  how  the  alteration  should  be  made.  There  was,  [*350] 
in  that  case,  an  opening,  and,  apparently,  even  a  call,  for 
some  construction  to  give  a  meaning  to  words  which,  literally 
taken,  seemed  to  be  repugnant  and  inconsistent ;  for,  having  refer- 
ence to  the  fact  that  the  excluded  son  was  the  heir,  the  limitation, 
according  to  the  letter,  was  to  his  right  heirs,  his  right  heir 
excepted.  Whereas,  in  our  case  there  is  nothing  repugnant, 
nothing  insensible,  in  the  words  as  they  stand;  and  the  argument 
is  only  that  the  grantor  could  not  have  meant  to  say  that  which 
he  has  plainly  said.  I  should  not,  therefore,  have  thought  the 
decision  of  the  Court  of  E.  6.  would  have  been  an  authority  for 
the  alteration  I  am  desired  to  make,  while  that  of  the  House  of 
Lords  is  a  strong  authority  the  other  way.  For  it  imports  that, 
if  there  be  a  person  who  properly  answers  the  description  of  right 
heir,  those  words  cannot  be  a  designatio  of  any  other  person, 
although  the  intent,  not  to  apply  them  to  the  real  heir,  be 
perfectly  manifest 

Upon  the  whole  of  this  part  of  the  case,  I  am  of  opinion  that 
Lord  Clinton  took  no  estate  under  the  deed  of  1781.  .  .  . 

After  the  original  hearing  of  this  [2  Jacob  A  Walker,  1-206] 
cause,  reported  in  2  Mer.  p.  171  (and 
supra),  a  case  was  sent  for  the  opinion  of  the  Judges  of  the 
Court  of  King's  Bench,  in  which  *  the  question  was,  whether  [*  2] 
Eobert  George  William  Trefusis,  afterwards  Lord  Clinton, 
the  father  of  the  defendant.  Lord  Clinton,  took  any  estate  under 
the  deed  of  the  2nd  day  of  August,  1781. 

The  case  was  twice  argued  in  the  Court  of  King's  Bench :  first 
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by  Mr.  Eichardson  for  the  plaintiffs,  and  Mr.  Preston  for  the 
defendants;  and  afterwards  by  Mr.  Shadwell  for  the  plaintififs, 
and  Mr.  Serjeant  Copley  for  the  defendants.  The  arguments  are 
reported  in  2  Bam.  &  Aid.  625. 

The  following  certificates  were  sent  by  the  Judges :  — 

"  This  case  has  been  argued  before  us  by  counsel ;  and  consider- 
ing that  the  words  *  the  right  heirs  of  Samuel  Eolle  '  are  words  of 
plain  and  well-known  import,  and  according  to  that  import  must 
denote  George,  Earl  of  Orford,  the  settlor,  we  think  that  Eobert 
George  William  Trefusis,  afterwards  Lord  Clinton,  took  no  estate 
under  the  said  indenture  of  the  2nd  of  August,  1781.  Supposing 
a  different  construction  might  be  put  upon  those  words  in  a  deed, 
and  that  they  might  be  held  to  designate  some  other  persons,  in 
order  to  carry  into  effect  a  manifest  intention  on  the  part  of  the 

settlor,  yet  we  do  not  collect  with  certainty  from  the  lan- 
[*  3]  guage  of  the  deed  what  *  other  person  the  settlor  intended 

to  designate  by  those  words.  "  C.  Abbott, 

"  G.   S.  HOLROYD, 

"  M.  D.  Best.  ' 

•  This  case  has  been  twice  argued ;  and  considering  that  it 
appears  by  the  indenture  of  the  2nd  of  August,  1781,  that  the  said 
George,  Earl  of  Orford,  knew  himself  to  be  the  then  heir  of  Samuel 
Eolle ;  considering,  also,  that  during  the  life  of  the  said  George, 
Earl  of  Orford,  or  so  long  as  there  should  be  any  issue  of  his 
body,  no  person  could  legally  come  within  the  description  of  right 
heir  of  Samuel  Eolle,  but  the  said  George,  Earl  of  Orford,  and  his 
issue,  who  were  of  the  united  line  of  Walpole  and  Eolle,  and  were 
also  provided  for  by  the  estate  tail,  created  by  the  indenture ;  con- 
sidering, also,  that  it  appears  plainly,  by  that  indenture,  that  the 
said  George,  Earl  of  Orford,  meant  to  provide  for  the  separate  line 
of  Eolle,  that  no  person  of  that  separate  line  could  come  within 
the  description  of  right  heir  of  Samuel  Eolle  till  the  united  line 
should  be  exhausted,  and  that  a  limitation,  by  way  of  remainder 
to  heirs  or  children,  is  not  necessarily  confined  to  such  persons  as 
are  within  that  description  at  the  time  the  limitation  is  created, — 
I  am  of  opinion  that  the  effect  of  the  indenture  of  the  2nd  August, 
1781,  was  to  vest  in  the  said  George,  Earl  of  Orford,  an  estate  in 
tail  general,  with  remainder  (if  he  should  make  no  appointment) 
to  such  person  as,  at  the  expiration  of  the  estate  tail,  should  be 
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the  right  heir  of  Samuel  Eolle  in  fee ;  and,  consequently,  that  the 
said  Bobert  George  William  Trefusis  took  an  estate  in  fee  under 
the  said  indenture.  J.  Bayley.  ' 

Subsequently  the  cause  came  on  for  hearing  before  Sir  T. 
Plumer,  M.  R,  who,  having  taken  the  case  into  consideration, 
after  an  elaborate  argument,  pronounced  the  following  judg- 
ment :  — 

The  Master  of  the  Eolls.  ^  [65] 

This  case  comes  before  the  Court  on  further  directions, 
upon  an  order  pronounced  on  the  27th  June,  1817,  by  which  a 
question  was  sent,  as  one  fit  for  the  determination  of  a  Court  of 
law,  to  the  Judges  of  the  Courts  of  King's  Bench  for  theij  opinion, 
whether  Eobert  George  William  Trefusis,  afterwards  Lord  Clinton, 
father  of  the  defendant,  Lord  Clinton,  took  any  and  what  estate 
under  the  indenture  of  the  2nd  August,  1781.  Upon  that  question 
the  Judges  have  returned  the  certificates  of  their  divided  opinions. 
The  Court,  being  in  possession  of  them,  has  now  to  consider  what 
further  directions  ought  to  be  given.  That  same  question  must, 
if  there  had  been  no  change  in  the  Court,  have  come  under  the 
consideration  of  the  great  and  learned  Judge  who  made  the 
order ;  *  and  he  would  now  have  had  to  pronounce,  for  the  [*  66] 
first  time,  a  decree  in  the  cause,  nothing  having  been 
hitherto  done  by  the  Court  except  pronouncing  the  preceding 
order,  and  except  delivering  a  clear  and  explicit  opinion  upon  all 
the  questions  in  the  cause. 

The  first  question,  therefore,  now  to  be  considered  seems  to  be 
that  which  separately  relates  to  this  question  of  law.  Upon  that 
the  only  point  contended  for  by  the  counsel  on  the  part  of  the 
defendants,  or  which  could  indeed  be  contended  for  by  them,  after 
the  weight  of  authorities  against  their  client,  is,  that  before  a 
question  of  this  nature  and  magnitude  is  finally  decided,  another 
opportunity  ought  to  be  afforded  for  the  reconsideration  of  it  in  a 
Court  of  law ;  a  proceeding  certainly  not  without  precedent,  but 
not  to  be  directed  as  a  matter  of  course,  nor  unless  the  ends  of 
justice  shall  appear  to  demand  it 

It  is  impossible  that  I  should  not  be  impressed  with  a  sense  of 

1  The  editors  (Messrs.  Jacob  &  Walker)    with  a  note  of  his  judgment,  corrected  by 
mention  that  they  have  been  favoured  by    himself, 
his  Honour  the  Masteb  of  the  Rolls 
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the  heavy  responsibility  now  cast  upon  me,  the  great  respect  and 
deference  due  to  the  opinions  of  those  who  have  preceded  me  in 
judgment  in  this  great  cause,  and  the  comparative  inferiority  that 
must  belong  to  any  opinion  of  mine.  But  I  cannot  feel  that  I 
should  have  properly  discharged  the  duties  of  my  station,  or  have 
acted  up  to  the  expectation  which  the  parties  engaged  in  this  long 
and  important  cause  have,  I  think,  a  right  to  entertain,  if  I  had 
forborne  to  form  an  opinion  of  my  own  on  all  the  subjects  brought 
before  me,  or  if,  having  formed  that  opinion,  with  all  the  care 
and  industry  that  my  other  duties  have  permitted,  I  should  now 
omit  to  state  it,  and  the  grounds  on  which  it  has  been  formed 

I  have  been  referred  by  the  counsel  for  the  plaintiffs,  both  in 
the  opening  of  these  proceedings  and  in  the  reply  to  the 
[*  67]  opinion  which  was  delivered  by  the  late  *  Master  of  thb 
Bolls,  as  containing  the  pith  and  substance  of  all  that  had 
been  or  could  be  urged  in  support  of  their  case ;  and  I  shall  there- 
fore follow  and  refer  to  that  opinion  throughout  in  the  views  which 
are  therein  taken  of  it,  stating,  as  I  go  along,  the  points  in  which 
I  have  the  satisfaction  to  concur,  and  those  in  which  I  have  the 
serious  task  of  differing  with  so  great  an  authority.  In  entering 
upon  that  examination,  it  will  not,  I  hope,  be  deemed  an  improper 
momentary  digression,  if  I  avail  myself  of  this  opportunity  of 
paying  a  tribute  to  that  most  able  and  deservedly  estimated  Judge, 
not  by  giving  vent  to  my  own  feelings  of  personal  friendship  and 
respect,  which  might  not  be  deemed  suited  to  this  place,  but  by 
the  expression  of  that  general  feeling  of  admiration,  which  I  am 
sure  must  be  common  to  all,  either  in  or  out  of  the  profession, 
who  have  heard  or  read  this  and  the  other  opinions,  which  have 
so  eminently  characterised  the  whole  of  his  judicial  career: 
admiration  not  only  of  the  depth  of  thought  and  learning,  but 
likewise  of  the  profundity  and  strength,  the  closeness  and  the 
accuracy  of  reasoning,  the  masterly  perspicuity  and  conciseness, 
and  the  peculiar  felicity  of  style  by  which  they  are  distinguished, 
which  will  render  them  long  a  standard  of  judicial  eloquence,  such 
as  all  should  imitate,  few  can  equal,  and  none  can  excel. 

The  substance  of  the  opinion  of  that  learned  Judge,  which  is  in 
print,  and  in  the  possession  of  everybody,  I  think  may  be  reduced 
to  three  propositions :  1st,  That  though  he  thought  there  was  no 
doubt  as  to  the  purpose  with  which  Lord  Orford  made  the  settle- 
ment, and  the  description  of  person  to  whom  he  meant  to  give  the 
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estate,  in  the  event  of  a  default  of  issue  of  bis  own  body,  yet  that 
the  words  of  the  limitation  could  not  be  so  moulded  as  to  carry 
that  intention  into  execution,  that  the  Court  was  bound 
to  give  them  their  first  and  appropriate  *  meaning,  which  [*  68] 
he  thought  did  not  admit  of  any  other  construction  than 
that  of  giving  a  vested  remainder  to  the  person  who  was  the  right 
heir  of  Samuel  RoUe  at  the  time  of  the  execution  of  the  deed. 
2ndly,  That  the  deed  did  not  furnish  any  the  least  evidence  of  an 
intention  to  frame  the  limitation  in  the  manner  contended  for  by 
the  defendants,  namely,  to  such  persons  as  should  be  right  heirs 
of  Samuel  Eolle  at  the  time  when  the  preceding  limitation  should 
expire ;  that  we  have  no  ground  for  supposing  that  this  is  what 
the  drawer  of  the  deed  supposed  himself  to  have  accomplished, 
when  he  used  the  words  he  has  employed ;  and  that  it  is  only 
because  this  would  have  been  the  most  proper  limitation  to  effect 
the  grantor's  object,  that  we  are  desired  to  say  it  is  the  limitation 
which  he  has  actually  made.  Srdly,  That  as  to  the  actual  intent 
of  the  framer  of  the  deed,  the  conjecture  which  the  Master  of 
THE  HoLLS  rather  seemed  inclined  to  adopt  was,  that  the  words 
*  right  heirs  of  Samuel  BoUe  "  were  used  as  descriptive  of  actually 
existing  persons  other  than  Lord  Orford  himself,  and  that  there 
would  be  more  ground  for  contending  that  this  ought  to  be  turned 
into  an  immediate  limitation  to  the  late  Lord  Clinton,  as  the  per- 
son designated,  though  under  an  improper  description,  than  into 
a  prospective  limitation  to  the  persons  who,  at  a  future  period, 
should  answer  that  description.  This  opinion,  however,  ended  in 
a  reference  of  the  question  to  the  opinion  of  the  Judges  of  a  Court 
of  law,  which  they  have  returned  by  their  certificates. 

The  certificates  are  as  follows :  (His  Honour  here  read  them  at 
length.)  The  reasons  for  the  opinions  contained  in  these  certifi- 
cates, beyond  what  they  import,  we  are  not  in  possession  of ;  but 
it  is  evident,  on  the  face  of  them,  that  these  high  authorities  differ 
in  opinion  not  merely  as  to  the  effect  of  the  limitation  in 
question,  but  likewise  upon  both  the  points  on  which  *  the  [*  69] 
construction  of  it  depends.  The  first,  a  general  question 
as  to  the  rule,  by  which  the  construction  of  such  a  limitation  is 
to  be  governed,  whether  intention,  when  suflSciently  manifested, 
can  in  any  case  control  the  legal  import.  The  second,  a  question 
applying  solely  to  this  particular  case,  as  to  the  sufficiency  of  the 
evidence  it  affords  of  the  intention  of  Lord  Orford.     Upon  the  first 
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point  the  three  learned  Judges  appear  by  their  certificate  to  con- 
cur with  the  Master  of  the  Bolls  in  thinking  that  the  true 
criterion  by  which  this  case  is  to  be  governed  is  not  the  actual 
meaning  and  intent  of  the  framer  of  the  deed,  but  the  legal  import 
and  effect  of  the  terms  he  has  made  use  of.  They  conceive  the  rule 
of  construction  applying  to  them  to  be  peremptory  and  inflexible 
in  favour  of  the  legal  import  in  all  cases,  and  under  all  circum- 
stances, without  regard  to  a  different  meaning  in  the  framer  of  the 
deed,  even  though  such  meaning  should  be  sufficiently  manifested 
by  tlie  circumstances  of  the  gift,  and  the  other  parts  of  the  deed : 
that  the  terms  in  which  the  limitation  is  expressed  have  annexed 
to  them  an  unambiguous,  settled,  well-known,  and  appropriate 
meaning,  which  cannot  be  varied  in  any  case  by  any  circumstances 
extrinsic  to  it ;  according  to  which  the  Court  is  bound  to  consider 
them  as  conferring  a  vested  remainder  on  the  person  who,  at  the 
time  of  the  execution  of  the  deed,  was  the  right  heir  of  Samuel 
BoUe:  that  such  meaning  must  be  inviolably  and  universally 
adhered  to  in  preference  to  and  in  exclusion  of  any  manifestation 
of  a  contrary  intent,  however  clearly  the  same  may  be  established 
by  collateral  circumstances,  if  they  could  be  resorted  to,  in  aid  of 
the  construction,  or  even  though  such  circumstances  appear  on  the 
face  of  the  deed. 

This  rule,  if  it  were  satisfactorily  established  to  be  of 
[*70]  this  inflexible  and  universal  extent,  would  supersede  *and 
render  unnecessary  any  inquiry  into  the  facts  of  the  present 
case,  tending  to  show  the  particular  meaning  and  intent  which 
Lord  Orford  had  in  the  use  of  the  words  "  right  heirs  in  this  limi- 
tation. *  But  the  same  authorities  have  declared,  under  the  second 
head,  that  if  the  rule  were  not  of  this  binding  nature,  and  if  the 
construction  were  to  depend  on  a  manifestation  of  intent  as  to  the 
person  intended  to  take  when  sufficient  to  overcome  the  legal 
import,  yet  that  such  manifestation  of  intent  is  not  sufficiently 
made  out  in  the  present  case. 

Mr.  Justice  Bayley  differs  on  both  these  points.  As  to  the 
general  question,  he  does  not  deny  the  existence  of  a  general  rule 
of  construction  applicable  to  limitations  of  this  nature,  but  he 
denies  it  to  be  of  that  universal  and  inflexible  nature  by  which, 
in  all  cases  and  under  all  circumstances,  the  construction  is  to  be 
governed.  A  limitation,  he  states,  by  way  of  remainder  to  the 
heirs  or  children  of  a  deceased  person,  is  not  necessarily  confined 
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to  such  persons  as  are  within  that  description  at  the  time  that 
limitation  was  created.  Collateral  circumstances,  apparent  on 
the  face  of  the  deed,  may,  he  thinks,  and  ought  to  be  resorted  to, 
when  they  exist,  in  aid  of  the  construction,  for  the  purpose  of 
discovering  the  real  meaning  of  the  settlor  as  to  the  person 
intended  to  be  designated  by  the  terms  made  use  of  as  his  grantee ; 
and  that  tliis  first  meaning,  if  clearly  and  sufl5ciently  manifested, 
may  be  allowed  to  get  the  better  of  the  legal  import,  and  to  pre- 
vail in  favour  of  the  person  so  proved  to  have  been  really  intended 
to  be  designated.  As  to  the  application  of  this  principle  of  con- 
struction to  the  present  case,  he  thinks,  under  the  second  head, 
that  the  circumstances  attending  the  present  grant,  as  they  appear 
on  the  deed,  are  sufficient  to  make  out  such  a  clear  manifestation 
of  Lord  Orford's  intent  to  designate  by  the  term  "  right 
heir,"  there  used,  not  according  to  the  legal  *  import,  the  [*71] 
then  present  right  heir  of  Samuel  Rolle,  but  the  person 
who  would  be  the  right  heir  of  Samuel  Eolle  at  the  expiration  of 
the  prior  estate  tail,  as  ought  in  this  case  to  prevail  in  his  favour, 
over  the  ordinary  operation  of  legal  import  in  favour  of  the  present 
heir. 

In  this  state  of  conflicting  authority  it  becomes  necessary  to 
consider  the  subject  under  both  the  heads  before  mentioned,  into 
which  the  argument  seems  naturally  divided :  the  first  as  to  the 
nature  and  extent  of  the  rule  in  favour  of  the  legal  import  applied 
to  a  limitation  of  this  nature ;  the  second  as  to  the  effect  of  the 
proofs  afforded  in  this  case  of  the  meaning  annexed  by  Lord  Orford 
to  the  terms  made  use  of  by  him  in  this  limitation. 

The  deed,  on  which  the  question  arises,  was  a  settlement  made 
on  the  2nd  of  August,  1781,  of  an  estate  in  the  counties  of  Devon 
and  Cornwall  (called,  from'  the  former  possessors,  the  Rolle  estate), 
by  George,  Earl  of  Orford,  the  then  absolute  owner  in  fee.  The 
Earl  had  succeeded  on  the  death  of  his  mother  in  the  January  pre- 
ceding, under  the  will  of  his  grandfather,  Samuel  Rolle,  to  this 
estate,  together  with  another  in  the  county  of  Dorset,  but  which 
latter  was  not  included  in  this  deed,  not  being  considered  by  him 
to  stand  on  the  same  footing ;  and  he  repeatedly  characterises  it 
as  having  been  the  estate  and  inheritance  of  Samuel  Rolle,  prob- 
ably from  its  having  come  by  inheritance  to  Samuel  Rolle, — a  cir- 
cumstance which  he  appears  to  have  considered  as  entitled  to 
considerable  weight,  and  which  seems  to  have  formed  the  chief 
VOL.  XIV.  —  38 
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inducement  to  the  making  of  this  deed.  It  is  in  the  nature  of  a 
testamentary  deed,  without  any  other  parties  to  it  than  his  own 
trustee,  Joshua  Sharp,  and  probably  without  any  other  person, 
except  his  legal  advisers,  being  privy  to  its  contents ;  not  called 

for  by  any  particular  occasion,  nor  intended  to  have  any 
[*  72]   immediate  or  binding  *  operation  during  his  life,  but  to 

govern  the  succession  to  the  estate  after  his  death,  and  par- 
ticularly in  the  event  which,  being  then  single  and  unmarried, 
and  at  an  advanced  period  of  life,  he  appears  to  have  anticipated, 
and  which  in  a  few  years  afterwards  actually  took  effect,  viz. 
his  dying  without  issue.  His  sole  object  in  making  the  deed  was 
to  provide  for  that  event,  by  a  settlement  on  his  maternal  heir, 
whom  he  considered  entitled,  as  to  this  estate,  to  be  preferred  to 
his  paternal  heir.  He  addressed  himself  to  the  consideration  of 
this  subject  (as  was  observed  by  the  leading  counsel  for  the  plain- 
tiffs in  the  first  argument  in  this  Court)  with  a  moral  feeling; 
not,  however,  with  the  moral  feeling  supposed  by  that  learned 
counsel  to  effectuate  the  will  of  his  grandfather,  for  in  nothing 
done  respecting  this  estate,  since  his  acquisition  of  it,  had  he 
shown  any  such  feeling.  He  had  recently,  by  a  recovery,  destroyed 
the  estate  tail,  and  the  remainders  created  by  that  will.  In  the 
introductory  recital  made  of  the  will  in  this  deed  he  omits  any 
notice  of  the  remainder  over  therein  given  to  his  cousins  John  and 
Samuel  RoUe ;  and  the  new  estate  tail  which  he  gives  to  himself 
differs  from  that  given  to  himself  by  the  will,  being  an  estate  in 
tail  general,  instead  of  an  estate  in  tail  male.  His  moral  feeling 
was  of  another  kind :  it  was  as  much  opposed  to  any  disposition 
which  had  been  made  by  his  grandfather,  as  it  was  to  any  limita- 
tion that  he  should  himself  make,  by  which  what  he  considered  to 
be  the  right  of  the  heir  of  the  Rolle  line  to  succeed  to  the  estate 
and  inheritance  of  his  ancestors,  the  RoUe's,  might  be  defeated. 
His  view  in  making  the  settlement  was  not  merely  to  give  a  gen- 
eral preference  to  the  Rolle  line,  but  more  particularly  that  at  the 
appointed  time,  whoever  was  the  right  heir,  whether  one  or  many, 
male  or  female,  married  or  single,  young  or  old,  on  whom  the  law 

would  have  cast  the  inheritance  by  descent,  had  it  been 
[*  73]  transmitted  *  from  Samuel  Rolle  to  his  heirs,  without  the 

descent  being  broken,  might  thereby  be  enabled  to  succeed 
to  the  inheritance  of  his  ancestor. 

Lord  Orford  foresaw  that  this  object  could  not  be  obtained. 
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without  a  new  settlement  of  the  estate  on  the  person  who  should 
succeed  him  as  the  heir  of  Samuel  Eolle,  in  the  event  which  he 
contemplated,  viz.  his  death  without  issue ;  because  in  that  event 
the  two  lines  of  Orford  and  Bolle  would  no  longer  be  united,  and 
the  estate,  if  he  should  die  seised  of  the  fee  recently  acquired  by 
the  recovery,  must  descend  to  his  paternal  heir  of  the  line  of 
Orford,  to  the  exclusion  of  the  line  of  EoUe.  To  prevent  this, 
and  to  secure  the  succession  in  that  event  to  the  succeeding  right 
heir  of  Samuel  Solle,  was  the  sole  object  of  the  settlement,  and 
to  effectuate  which  every  part  of  it  is  directed.  The  intention  is 
here  put  out  of  all  doubt,  by  the  solicitude  of  the  settlor  to  record 
it  himself  on  the  face  of  the  deed,  in  a  recital  of  unusual  detail, 
in  which  he  expressly  states  his  object,  and  the  reasons  for  it,  not 
certainly  anticipating  the  doubts  that  have  been  thrown  on  his 
meaning,  for  then  he  would  have  obviated  them  by  some  express 
word  in  the  operative  part,  but  from  a  desire,  probably,  that  the 
deed  should  carry  on  the  face  of  it  the  reasons  for  the  provisions 
contained  in  it.  It  was  natural  for  Lord  Orford  to  wish  that  his 
own  illustrious  family,  and  particularly  his  future  paternal  heir,  a 
near  relative  with  whom  he  had  no  difference,  should  be  informed 
in  this  mode  of  the  reasons  why  this  part  of  his  property  was 
selected  from  the  rest,  to  be  disposed  of  by  a  separate  deed,  or 
why,  in  respect  to  it,  a  preference  was  given  to  an  unknown  and 
comparatively  obscure  maternal  relation,  over  his  successors  in  the 
earldom. 

*  Lord  Orford  begins  the  recital  with  the  subject  which  [*  74] 
laid  the  foundation  for  the  deed,  and  created  its  necessity, 
the  double  line  of  ancestry,  paternal  and  maternal,  of  which  he  was 
then  the  representative,  the  line  of  Orford  and  the  line  of  Rolle : 
one,  the  line  through  which  he  had  received  the  estate  (as  he  pro- 
ceeds to  show) ;  the  other,  that  to  which  the  estate  must  descend 
as  his  paternal  heirs,  in  case  he  continued  to  hold  the  fee  (which 
he  shows  himself  to  have  recently  obtained  by  the  recovery),  and 
suffered  it  to  pass  by  descent  He  marks  his  decided  preference 
with  reference  to  the  subject  of  his  intended  disposition,  of  the 
maternal  to  the  paternal  line,  by  noticing  only  one  link  in  the 
one,  which  sufficiently  pointed  out  who  would  be  his  paternal 
heir ;  but  tracing  the  other  through  several  links  up  to  his  mater- 
nal ancestor,  Theophilus  Clinton,  Earl  of  Lincoln  and  Baron 
Clinton,   marking,   particularly,  his  own  connection  of  heirship 
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with  Samuel  Solle,  being  the  only  child  and  heir  of  his  mother, 
and  she  the  only  child  and  heir  of  Samuel  BoUe.  Having  stated 
the  history  of  his  title  to  the  estate  under  the  will  of  Samuel 
Eolle,  the  recovery  suffered,  and  that  the  uses  of  it  were  declared 
to  himself  in  fee,  he  proceeds  to  state  his  main  object,  to  which 
all  the  preceding  statement  was  introductory,  anticipating  the 
effect  of  this  acquisition  of  the  fee  on  the  future  descent,  and 
marking,  in  the  way  of  contrast,  by  the  emphatic  word  *  but,  * 
the  course  of  succession,  in  which  he  preferably  wished  the  estate 
to  go.  **  But  the  said  George,  Earl  of  Orford,  is  willing  and 
desirous  that  the  premises  should  continue  and  remain  in  the 
family  and  blood  of  the  said  Samuel  Bolle. "  ( Vide  2  B.  &  Aid. 
627,  where  the  deed  is  stated  at  length.)  His  anxiety  on  this  sub- 
ject leads  him  to  repeat  the  same  idea  in  the  witnessing  part 

"  This  indenture  witnesseth  that  for  and  in  consideration 
[*  75]   of  *  the  natural  love  and  affection  which  the  said  Greorge, 

Earl  of  Orford,  hath  and  beareth  unto  his  relations,  the 
heirs  of  the  said  Samuel  Eolle,  and  to  the  intent  that  the  manors, 
&c. ,  may  remain,  continue,  and  be  in  the  family  and  blood  of  his 
late  mother,  the  said  Margaret,  Countess  of  Orford,  on  the  side  or 
part  of  her  said  father. "  The  limitations  which  follow  evidently 
show  the  same  intention,  and  are  framed  with  a  view  to  the  same 
object  He  conveys  the  whole  estate  to  Joshua  Sharpe,  his  heirs 
and  assigns,  to  the  uses  after  limited ;  and  he  then  declares  the 
uses  in  the  following  terms :  "  To  the  use  and  behoof  of  the  said 
George,  Earl  of  Orford,  for  and  during  his  natural  life,  without 
impeachment  of,  and  with  full  power  to  do  and  commit  any  man- 
ner of  waste  on  the  said  premises,  or  any  part  or  parts  thereof, 
and  from  and  after  his  decease  to  the  use  and  behoof  of  the  heirs 
of  the  body  of  him,  the  said  George,  Earl  of  Orford,  lawfully  to  be 
begotten.  *  Thus  far  the  deed  is  in  exact  conformity  to  the  pur- 
pose declared  in  the  recital,  to  secure  the  continuance  of  the 
estate  in  the  family  and  blood  of  Samuel  Eolle.  Lord  Orford 
having  first  transferred  his  whole  interest  in  the  estate  to  his 
trustee,  takes  back  to  himself  an  estate  tail,  instead  of  his  prior 
estate  in  fee.  Being  himself  the  heir  of  Samuel  Eolle,  his  con- 
tinuing to  hold  the  estate  for  his  life  was  consistent  with  this 
object,  which  was  not  to  transfer  the  estate  into  the  family  of 
Eolle,  but  that  it  should  remain  and  continue  therein.  The  trans- 
mission to  his  issue,  if  he  had  any,  was  also  compatible  with,  and 
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a  necessary  furtherance  of,  the  same  purpose,  as  they,  like  him, 
must  in  succession  be  the  heirs  of  that  family.  So  long  as  the 
estate  tail,  created  by  this  limitation,  continued  to  exist,  no  one 
could  succeed  to  the  Bolle  estate  who  did  not  represent  the  line 
of  Eolle. 

*  That  Lord  Orford's  sole  object  in  the  deed  was  a  trans-  [*  76] 
fer  of  the  ultimate  fee  from  himself  to  the  future  heir  of 
the  RoUe  family,  and  that  the  reduction  of  his  own  interest 
therein,  from  a  fee  to  an  estate  tail,  was  with  this  object  only,  is 
proved  by  the  subsequent  limitations.  In  this  settlement  of  the 
fee  he  took  care  to  part  only  with  the  descendible  quality,  reserv- 
ing to  himself  every  present  right  of  absolute  enjoyment  and  the 
full  dominion  over  the  estate.  Before  the  limitation  of  the  fee, 
therefore,  he  reserves  to  himself  the  power  of  introducing  any 
new  uses  which  any  subsequent  event  or  change  of  purpose  might 
induce  him  to  prefer,  —  a  power  perfectly  natural  and  proper  if  he 
meant  himself  to  have  only  a  partial  and  limited  interest  in  the 
estate,  but  wholly  superfluous  and  unnecessary  if  he  had  intended 
a  restitution  of  the  fee  to  himself  by  the  next  limitation.  The 
same  observations  apply  to  the  power  of  revocation  and  appoint- 
ment of  new  uses,  reserved  in  the  largest  terms  by  the  proviso 
which  follows  the  next  limitation. 

The  principal,  and,  indeed,  in  a  manner,  the  sole  purpose  for 
which  the  deed  was  made,  still  remained  to  be  provided  for,  to 
which  all  that  had  hitherto  been  done  was  merely  introductory 
and  subservient 

The  limitation  which  follows  next  is,  **  in  default  of  such 
declaration,  limitation,  direction,  or  appointment,  to  the  use  of 
the  right  heirs  of  the  said  S.  R  for  ever,  and  to,  for,  and  upon  no 
other  use,  intent,  or  purpose  whatsoever. "  The  contingencies 
upon  which  the  remainder  in  fee  was  to  take  effect,  having  taken 
place  by  the  death  of  George,  Earl  of  Orford,  on  the  fifth  of 
December,  1791,  without  insue,  and  without  having  executed  any 
new  appointment  under  the  power,  or  revoked  the  uses  of  his 
settlement,  the  question  is,  who  became  entitled  to  succeed 
to  the  estate  *  under  the  terms  of  the  limitation  ?  "  to  the  [*  77] 
right  heirs  of  Samuel  RoUe  for  ever,  and  to  no  other  use, 
intent,  or  purpose  whatsoever.  *  There  is  no  doubt  that  the  words 
"  right  heirs,"  in  this  limitation,  are  words  of  purchase,  and  not 
of  limitation,  no  antecedent  estate  of  freehold  having  been  given 
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by  the  deed  to  Samuel  EoUe.  There  is  no  doubt  that,  in  order 
to  take  as  such  purchaser,  the  person  must  fully  and  correctly 
answer  the  description  contained  in  the  limitation,  and,  conse- 
quently, that  no  person  could  become  qualified  who  did  not  possess 
the  character  of  the  right  heir  of  Samuel  Belle.  But  the  doubt 
arises  from  the  subject-matter  of  the  limitation :  had  it  been  the 
grant  of  an  immediate  estate  of  freehold  in  possession,  no  doubt 
could  have  arisen  as  to  the  person  meant  to  be  designated  by  the 
words  "  right  heir  of  Samuel  EoUe. "  As  the  freehold  could  not 
be  in  abeyance,  it  must  have  vested,  if  at  all,  immediately  in  the 
person  who  was  at  the  time  of  the  execution  of  the  deed  the  right 
heir  of  Samuel  BoUe.  But  there  does  not  exist  the  same  neces- 
sity in  the  case  of  a  remainder,  which  may  be  granted  at  the 
option  of  the  grantor,  either  as  a  vested  remainder  to  a  present 
existing  character,  or  as  a  contingent  remainder  to  one  not  in 
existence,  or  not  ascertained,  provided  such  character  be  in 
existence  and  ascertained  at  or  before  the  determination  of  the 
preceding  estata 

The  sole  purpose  and  design  of  the  deed  was  to  prevent  the 
estate  going,  in  the  event  and  at  the  period  stated,  to  Lord  Orford's 
own  paternal  heir,  and  to  carry  it  to  his  maternal.  Upon  this 
point  the  Master  of  the  Bolls  gives  his  decided  opinion,  "  That 
Lord  Orford  had  the  intention  which  is  ascribed  to  him  (namely, 
so  to  settle  his  estate  as  to  carry  it  to  his  relations  on  the 
mother's  side,  in  default  of  issue  of  his  own  body),  there  can, 
I  think,  be  no  reasonable  doubt"  The  Ma^stee  of  the 
[*  78]  *  Bolls  shows  how  incontrovertibly  this  point  is  estab- 
lished by  Lord  Orford's  own  declaration  in  the  recital  of 
the  deed.  We  have,  therefore,  according  to  this  great  authority, 
a  clear  manifestation  of  Lord  Orford's  intent  on  the  face  of  the 
deed,  in  a  way  to  exclude  all  reasonable  doubt,  as  to  all  the  points 
now  in  question :  1st,  the  event  for  which  it  was  the  intent  of 
Lord  Orford  to  provide  by  this  settlement,  namely,  "  the  default 
of  issue  of  Lord  Orford's  own  body ;  "  2ndly,  the  description  of 
person  to  whom  he  intended  his  estate  should  be  carried  in  this 
event,  namely,  "  his  relations  on  the  mother's  side ; "  and,  3rdly, 
the  means  by  which  he  intended  it  should  be  carried,  namely,  "  by 
this  settlement, '  and,  consequently,  by  the  limitation  now  under 
consideration,  there  being  no  other  in  the  settlement  that  applies 
to  or  has  any  operation  in  this  event     It  is  also  clear,  as  the  same 
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authority  points  out,  that  "  if  the  limitation  operates  in  the  man- 
ner contended  for  by  the  plaintiffs,  this  intention  will  be  wholly 
defeated ;  for  it  will  carry  the  estate  to  the  paternal  uncle,  who 
had  in  him  none  of  the  blood  of  Margaret,  Countess  of  Orford, 
Earl  George's  mother.*  This  effect  and  operation  of  the  limita- 
tion follows,  as  the  inevitable  consequence  of  allowing  the  con- 
struction to  be  governed  solely  by  a  rigid  application  of  legal 
import  and  presumption.  Instead  of  carrying  the  estate,  as  it  is 
admitted  it  was  intended  to  do,  in  the  appointed  period  and  event, 
to  the  maternal  in  exclusion  of  the  paternal  heir,  and  to  no  other 
use  or  purpose  whatsoever,  it  is  made  to  carry  it  at  that  time  and 
event  to  the  paternal,  to  the  perpetual  exclusion  of  the  maternal 
heir;  and  the  estate,  instead  of  being  continued  in  the  line  of 
Bolle,  is  for  ever  transferred  out  of  that  line,  into  another  that  is 
a  total  stranger  both  in  family  and  blood.  On  the  other  hand, 
upon  the  assumption  that  the  technical  rule  respecting  vesting 
does  not  apply  to  this  case,  and  that  the  term,  "  right 
•heirs,*  in  this  limitation  ought,  under  all  the  circum-  [*79] 
stances  and  notwithstanding  the  legal  presumption,  to  be 
construed  a  description  intended  to  refer,  not  to  the  present  time 
and  person,  but  to  the  future  period  and  character,  viz.  the  death 
and  failure  of  issue  of  Lord  Orford,  and  to  the  person  possessing 
at  that  time  and  event  the  character  of  right  heir  of  Samuel  EoUe, 
none  of  the  mischiefs,  admitted  to  be  the  consequence  of  the 
opposite  construction,  will  take  place.  The  deed  will  be  made 
consistent,  intelligible,  and  operative  in  all  its  parts,  an  object 
always  to  be  aimed  at,  if,  by  any  construction,  it  can  be  attained. 
The  intention  of  the  grantor  will  be  carried  into  execution,  in 
exact  conformity  to  his  own  recorded  and  undoubted  declaration 
of  it,  in  co-operation  with  the  plan  and  effect  of  the  other 
limitations  in  the  deed. 

The  main  difficulties,  however,  belonging  to  this  case  remain  to 
be  considered.  The  question  still  is,  as  the  Master  of  the  Eolls 
observes,  "  whether  the  Court  can  mould  the  words  of  the  deed  so 
as  to  carry  the  intention  into  execution  ? ' 

After  the  most  attentive  consideration  which  I  have  been  able 
to  give  to  the  subject,  I  cannot  say,  notwithstanding  the  unfeigned 
deference  I  feel  for  the  preponderance  of  authority  in  favour  of  the 
construction  contended  for  by  the  plaintiffs,  that  I  am  prepared  to 
adopt  and  act  upon  it  without  further  revision.     I  cannot  say  that 
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the  question  is  not  attended  with  a  suflBcient  degree  of  difl&culty 
and  doubt  to  render  a  further  consideration  necessary ;  or  that  1 
have  myself  been  able  to  overcome  the  objections  to  the  plaintiff's 
construction.  If  I  had  now  finally  to  decide  the  question  upon 
my  own  opinion,  laying  aside  all  regard  to  the  authority  on  either 

side,  I  feel  strongly  disposed  to  concur  in  the  opinion  which 
[*  80]  Mr.  Justice  Bayley  has  expressed,  in  respect  to  *  both  the 

points  upon  which  the  question  has  been  shown  to  depend, 
namely,  the  rule  of  construction  applicable  to  a  limitation,  such 
as  the  one  now  under  consideration,  and  the  intention  and  mean- 
ing of  the  author  of  it.  I  shall  state  the  reasons  for  this  concur- 
rence under  both  the  heads.  Under  the  first,  I  think,  with  Mr. 
Justice  Bayley,  that  the  rule  of  construction  upon  which  the 
plaintiffs  rely  is  not  absolute  and  universal,  but  qualified  and 
admitting  of  exception;  that  it  prevails  only  when  the  actual 
intention  and  meaning  is  not  sufficiently  and  clearly  manifested 
on  the  face  of  the  instrument,  and  ceases  to  operate  when  the 
particular  intention  and  meaning  is  so  manifested.  I  concur  with 
him  that  a  limitation,  by  way  of  remainder,  to  the  heirs  or  chil- 
dren of  a  person  deceased,  is  not  necessarily  confined  to  such  per- 
sons as  are  within  that  description  at  the  time  that  limitation  was 
created.  I  cannot  discover  any  satisfactory  ground  why  it  should 
be  so  confined  upon  principle,  and  I  do  not  find  it  established  to 
be  so,  by  any  authority  before  the  present  case. 

In  discussing  the  first  question,  respecting  the  application  of 
the  legal  presumption  to  the  construction  of  the  words  "  right 
heirs,"  in  the  limitation,  in  preference  to  and  in  exclusion  of  all 
consideration  of  the  intent  with  which  these  words  are  used  by 
Lord  Orford,  and  the  meaning  which  he  annexed  to  them,  I 
assume,  for  the  sake  of  the  argument,  that  under  the  next  head 
the  fact  will  be  made  out  that  the  intention  and  meaning  of  Lord 
Orford  was  such  as  Mr.  Justice  Bayley  has  declared  it  in  his 
opinion  to  have  been,  reserving  that  point  for  separate  considera- 
tion. Unless  that  fact  be  satisfactorily  established,  there  is  cer- 
tainly nothing  to  prevent  the  operation  of  the  ordinary  rule  of 
construction.     But  those  who  insist  on  the  binding  force  of  the 

rule,  without  regard  to  intention,  and  even  in  opposition 
[*  81]  *  to  it,  if  it  could  be  established  by  the  means  proposed, 

must  be  prepared  to  go  the  length  of  contending  for  the 
paramount  ascendency  and  effect  of  their  rule,   even  under  the 
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admission  that  a  contrary  meaning  and  intention  could,  in  fact, 
be  established. 

It  is  clear  from  the  subject  of  the  grant  that  the  remainder 
might  be  given  to  the  person  sustaining  the  character  of  right 
heir,  at  either  of  two  periods ;  namely,  either  at  the  time  when  the 
remainder  was  created  (which  person,  for  the  sake  of  distinction, 
may  be  termed  the  present  right  heir),  or  at  the  time  when  the 
remainder  was  to  take  effect  on  the  determination  of  the  prior 
estate  tail  (which  last  person  may  be  termed  the  future  right  heir). 
The  description  may,  consistently  with  the  words,  refer  to  either 
period,  and  will,  therefore,  admit  of  being  referred  to  either  by 
suppletory  inference.  In  the  absence  of  any  secondary  proof  of 
intention  being  afforded  by  the  deed,  to  supply  the  meaning  thus 
left  imperfect,  the  law  steps  in  to  supply  the  meaning  by  pre- 
sumption, in  favour  of  vesting  in  an  existing  present  character,  in 
preference  to  the  estate  falling  into  abeyance,  with  all  the  other 
objections  to  a  contingent  remainder;  but  this  is  only  when  the 
grantor  himself  has  been  totally  silent  on  the  subject,  and  has 
afforded  no  means  on  the  face  of  the  deed  to  discover  his  meaning 
on  the  point  in  question.  If  his  meaning  (which  must  be  the 
object  of  inquiry),  though  not  communicated  in  express  terms  in 
the  operative  part  of  the  deed,  is  communicated  in  the  other  parts 
of  it,  so  that  by  coupling  them  with  the  operative  words  the  defect 
may  be  supplied,  and  the  entire  meaning  of  the  grantor,  both  as 
to  the  character  and  the  period  referred  to  in  his  description,  satis- 
factorily and  clearly  ascertained,  what  objection  can  be  made  to 
such  a  mode  of  ascertaining  the  meaning  of  the  grantor  ? 
If  one  part  of  a  deed  is  dubious  or  imperfect,  why  *  may  [*  82] 
not  the  other  parts  be  resorted  to,  to  explain  it?  If  the 
actual  meaning  thus  ascertained  is  foimd  not  to  coincide  with  that 
which  legal  presumption  would  alone  have  supplied,  the  result  is, 
that  the  meaning  in  this  particular  case  differs  from  what  upon 
general  principles  would  have  been  supposed  to  be  the  meaning. 
Is  the  Court  to  persevere  in  adherence  to  a  supposition,  when  it  is 
in  the  particular  case  proved  to  be  ill  founded  ?  The  legal  pre- 
sumption can  only  be  a  presumption  of  the  unexpressed  meaning 
of  the  grantor,  for  from  thence  alone  can  the  title  of  any  person  to 
take  as  donee  be  derived.  But  that  presumption,  like  every  other 
presumption,  can  avail  only  till  rebutted  by  proof  to  the  contrary ; 
and  in  this  case  the  argument  supposes  that  the  contrary  can  be 
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proved  by  sufficient  maDifestation,  if  the  other  parts  of  the  deed 
are  permitted  to  be  resorted  to  and  coupled  with  the  operative 
part,  and  the  construction  drawn  from. their  united  effect  When 
the  real  meaning  of  the  donor  is  ascertained  as  to  the  description 
and  character  of  his  donee,  how  can  the  Court  receive  or  act  upon 
any  presumption  of  a  contrary  meaning  ?  To  take  as  a  purchaser 
under  a  deed,  the  claimant  must  exactly  and  fully  answer  the 
description  in  the  grant  How  could  the  present  right  heir  answer 
the  description,  which  is  thus  proved  to  have  had  reference  to  the 
future  right  heir  ?  On  the  same  principle  that  the  recital  in  the 
present  case  is  not  permitted  to  show  the  meaning  of  Lord  Orford 
in  the  use  of  the  words  "  right  heirs  '  in  the  operative  part  of  the 
deed,  its  operation  might  have  been  resisted  had  it  contained  a 
direct  and  express  anticipation  and  disclaimer  of  the  legal  con- 
struction, and  a  substitution  of  the  meaning  in  which  the  words 
were  intended  to  be  used. 

That  there  does  exist  a  rule  of  construction  applicable  to  limi- 
tations of  this  nature,  in  many  cases  of  a  peremptory  and 
[*  83]  inflexible  obligation,  by  which  *  the  Court  is  bound  to  con- 
strue the  remainder  created  by  it,  to  be  a  vested  remainder 
in  the  person  possessing  the  character  at  the  time  of  its  creation, 
is  not  disputed;  neither  is  it  insisted  that  to  give  it  that  effect 
the  actual  intention  of  the  framer  of  the  deed  should  be  mani- 
fested by  any  express  word  in  the  limitation.  Without  any  word 
of  present  import,  the  law  will  supply  it  by  presumption  in  favour 
of  vesting.  It  is  sufficient  that  a  contrary  intent  is  not  expressed 
or  shown.  But  the  question  is,  whether  there  is  any  rule  impos- 
ing the  same  obligatory  construction,  in  a  case  where  the  terms  of 
the  limitation  are  general,  not  specifying  by  any  express  words 
whether  the  character  is  to  be  present  or  future,  and  when  coup- 
ling the  limitation  with  the  other  parts  of  the  deed,  the  intention 
in  favour  of  the  future  character  is  satisfactorily  and  clearly  demon- 
strated. The  insertion  of  a  single  word  of  future  import  in  the 
limitation,  in  addition  to  the  term  *  right  heirs,  *  as  the  word 
"then,"  or  any  similar  expression  would,  it  is  admitted,  have 
prevented  the  remainders  vesting  in  the  present  right  heir,  and 
make  it  a  contingent  remainder  to  the  future  heir.  Why  so? 
Because  the  intention  of  the  grantor,  thus  manifested  in  express 
terms,  is  allowed  to  govern  the  construction  and  effect  of  the 
limitation.     If  intention,  then,  is  the  criterion  when  thus  mani- 
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fested,  why  is  it  not  to  be  so  when  manifested  equally  as  to  the 
proof  of  the  fact,  and  unexceptionably  as  to  the  mode  of  proof  in 
another  way  ?  Can  the  effect  which  intention,  when  ascertained, 
is  to  have,  depend  on  the  mode  in  which  it  is  ascertained  ?  Can 
it  make  any  difference  whether  it  be  ascertained  by  the  express  or 
implied  sense  of  the  operative  words  ?  Here,  however,  care  must 
be  taken  to  attend  to  the  distinction  between  this  and  limitations 
differently  worded.  In  some,  the  operative  words  are  such  as  to 
be  capable  only  of  one  meaning,  and  contain  in  themselves 
a  full,  perfect,  and  unambiguoas  *  description  of  the  person  [*  84] 
or  character,  without  requiring  any  addition  to  render  it 
complete,  or  admitting  of  any  explanation  or  qualification.  In 
others,  as  in  the  present  case,  the  description,  if  confined  to  the 
literal  import  of  the  words  themselves,  is  imperfect,  and  neces- 
sarily must  have  some  addition  made  to  render  the  meaning  com- 
plete. The  description  is,  on  the  face  of  it,  ambiguous  and 
equivocal,  admitting  of  two  interpretations,  without  anything  in 
the  words  themselves  to  determine  which  of  the  two  is  the  one 
intended  by  the  framer  of  the  instrument 

In  the  first  case,  to  resort  to  and  to  act  upon  the  intention  of 
the  framer  of  the  deed,  however  clearly  ascertained,  as  a  guide  to 
determine  what  should  be  the  meaning  and  effect  of  the  limita- 
tion, would  be  inadmissible ;  because  it  would  not  be  to  expound 
the  operative  words  of  the  limitation  (which  is  the  proper  duty  of 
the  Court),  making  use  of  intention  to  supply  or  explain  the  mean- 
ing (neither  of  which  is  required  in  the  case  put),  but  to  set  up 
an  implied  meaning  collected  from  intention,  in  opposition  to  the 
declared  meaning  afforded  by  the  operative  words ;  to  substitute 
one  meaning  in  the  place  of  the  other,  in  a  case  where  the  two 
meanings  are  irreconcilably  at  variance.  The  Court  must  decide 
which  of  the  two  is  to  be  preferred,  the  unexecuted  intent,  or  the 
solemn  act  and  deed.  To  prefer  the  former  to  the  latter  would  be 
doing  what  the  Master  of  the  Eolls  so  strongly  and  justly  con- 
demns, as  a  departure  from  the  proper  office  and  duty  of  the 
Court,  when  employed  in  the  exposition  of  deeds. 

But  in  the  latter  instance,  of  a  limitation  where  the  words  are 
in  themselves  imperfect  or  ambiguous,  the  case  is  very  different. 
In  such  a  case  resort  must  be  had  to  matter  extrinsic  to  the 
limitation  itself,  for  the  *  purpose  of  completing  and  ascer-   [*  85] 
taining  the  meaning,  or  the  deed  would  become  inoperative 
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and  void,  which  is  always,  if  possible,  to  be  prevented.  No  alter- 
ation is  thereby  made  in  the  operative  words.  Their  meaning,  as 
far  as  they  are  capable  of  affording  any,  is  adopted ;  but  additional 
information  being  necessary  to  supply  the  defect,  and  remove  the 
ambiguity  of  the  description,  resort  is  had  to  the  next  best  sources 
of  information,  viz.  the  context,  and  the  nature  of  and  circum- 
stances attending  the  gift,  as  they  appear  in  other  parts  of  the  deed. 
Before  we  can  decide  upon  the  true  construction  of  this  limita- 
tion, it  is  essentially  necessary  to  consider  what  the  limitation 
is,  as  framed  by  the  grantor,  and  what  is  the  import  of  the  words 
which  it  contains,  before  any  addition  is  made  to  that  import  by 
either  of  the  proposed  modes,  viz.  legal  presumption,  or  manifes- 
tation of  particular  meaning.  Is  the  description  contained  in  it 
of  the  right  heir  to  be  considered  perfect  or  imperfect?  Upon 
this  point  there  can  be  no  doubt :  in  whichever  of  the  two  modes 
the  defect  is  to  be  supplied,  the  existence  of  the  defect  in  the 
limitation,  before  the  application  of  either  mode,  is  admitted  on 
both  sides,  and  the  consequent  necessity  of  some  auxiliary  means 
of  supplying  it.  During  the  discussion,  this  does  not  seem  to 
have  been  sufficiently  attended  to ;  the  limitation  has  been  repre- 
sented at  one  time  as  imperfect,  requiring  auxiliary  means  for  its 
completion,  and  at  another  as  complete  and  perfect,  and  therefore 
rejecting  all  explanation  of  its  meaning.  In  seeking  for  the  aid 
of  legal  presumption,  to  add  to  the  term  "  right  heir  "  the  words 
**  at  the  time  of  the  execution  of  the  deed,"  the  limitation  is  neces- 
sarily admitted  to  be  imperfect  without  such  presumption ;  for  in 
the  case  of  an  express  limitation,  perfect  in  its  description, 
[*  86]  no  presumption  of  any  kind  coujd  •  be  required  or  be  ad- 
missible. And  yet,  when  the  other  mode  of  supplying  the 
defect  in  the  limitation  is  proposed  to  be  referred  to,  viz.  the 
manifestation  of  intent,  the  reference  is  resisted  on  the  ground  of 
the  limitation  being  in  itself  perfect,  unambiguous,  and  explicit. 
The  words  "  right  heirs  of  S.  R , "  we  are  told,  are  words  of  plain 
and  well-known  legal  import,  and  must,  according  to  that  import, 
denote  the  person  who  was  heir  at  the  time  of  the  execution  of  the 
deed.  To  propose  any  change  from  that  meaning  is  treated,  as  in 
effect,  to  propose  an  alteration  in  the  words,  as  being  no  otherwise 
to  be  effectuated.  "  It  is  only  because  the  words  in  their  proper 
sense  will  not  have  the  effect  of  accomplishing  the  purpose  of  the 
grantor,  that  their  meaning  is  questioned.     The  argument  is  only 
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that  the  grantor  could  not  have  meant  to  say  that  which  he  has 
plainly  said.  *  (2  Mer.  346. )  These  observations,  it  should  seem, 
are  such  as  could  only  apply  to  a  limitation  ranking  under  the  head 
of  one  substantially  perfect  in  itself,  without  any  extrinsic  aid. 

If  the  words  made  use  of  by  Lord  0.  in  the  limitation  had  really 
been  such  as  above  stated,  if  he  had,  in  addition  to  the  term 
"  right  heirs, '  inserted  the  words  **  at  the  time  of  the  execution  of 
the  deed, "  all  the  above  arguments  against  any  addition,  explana- 
tion, or  substitution  would  have  applied.  It  might  then  have 
been  properly  said,  "  Quoties  in  verbis  nulla  est  ambiguitas  ibi 
nulla  expositio  contra  verba  epressa  fienda  est. "  But  the  force  of 
the  argument  is  greatly  diminished,  if  not  entirely  taken  away, 
when  it  is  observed  that  no  such  words,  nor  any  of  similar  import, 
are  to  be  found  in  the  limitation,  or  in  any  part  of  this  deed. 
**  Non  mens  hie  sermo, '  might  Lord  Orford  say.  The  words 
which  have  this  important  *  effect  are  inserted  by  the  expo-  [*  87] 
sitor :  it  is  the  result  of  the  application  of  legal  inference 
and  presumption.  But  this  is  taking  for  granted  the  whole  ques- 
tion, viz.  whether  this  is  a  case  in  which  any  such  presumption 
ought  to  be  applied.  One  of  the  two  disputed  modes  of  supplying 
the  defect  in  the  limitation  is  thus  first  resorted  to  as  a  matter  of 
course,  and  then  the  effect  produced  by  it  on  the  limitation  is 
made  the  argument  for  its  preferable  adoption.  There  is  no  doubt 
that,  if  legal  presumption  be  applied,  the  effect  will  be  to  render 
the  limitation  perfect,  clear,  and  unambiguous.  The  same  may 
be  said  of  the  effect  of  applying  intention  as  the  criterion  of  ex- 
planation: only  that  the  one  will  make  it  a  perfect,  clear,  and 
unambiguous  description  of  the  present,  the  other  of  the  future 
right  heir.  So  far  both  the  modes  stand  on  an  equal  footing; 
but  the  preference  due  to  the  one  or  the  other  must  depend  on  a 
different  ground. 

What  is  the  character  of  this  limitation,  previous  to  the  appli- 
cation of  either  of  the  modes  proposed  for  supplying  its  meaning  ? 
It  is  altogether  imperfect,  and  that  in  its  main  discriminating 
feature.  It  is  equivocal  and  ambiguous,  and,  without  some  foreign 
aid  extrinsic  to  the  limitation,  can  afford  no  guide  to  determine 
which  of  the  two  right  heirs  was  intended  by  the  grantor  to  suc- 
ceed to  his  estate.  Laying  aside  inference  and  presumption,  the 
words  "  right  heirs  of  S.  R. "  contain  a  general  description  of  a 
person  standing  in  that  relation  to  S.  R  at  some  time  or  other, 
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but  not  necessarily  at  any  particular  time.  It  is  a  description  of 
the  character  in  the  abstract,  applicable  to  every  right  heir  of 
S.  R ,  past,  present,  or  future,  but  not  of  necessity  applying  exclu- 
sively to  any  one  in  particular.     The  estate  did  belong  to  the  past 

right  heir,  at  the  time  of  the  deed  was  belonging  to  the 
[*  88]  then  present  right  heir,  and  at  a  subsequent  time  *  would 

belong  to  the  future  right  heir.  Each  is  the  right  heir,  but 
at  a  different  time.  Time  is  the  discriminating  feature.  The 
character  belongs  equally  to  each  in  succession ;  time,  therefore, 
or  some  other  characteristic  circumstance,  must  be  added  when 
either  is  to  be  identified.  As  it  stands,  it  is  a  generic,  not  a 
specific,  description :  it  wants  all  that  is  to  give  it  particularity 
and  identity;  the  differentia,  the  accidens  (as  the  dialecticians 
term  it),  name,  date,  or  circumstance,  to  denote  what  right  heir 
is  meant.  Without  such  addition  the  description  is  wholly  defec- 
tive as  a  guide  to  fix  the  person  intended.  It  will  equally  fit 
every  right  heir,  but  it  characterises  no  one  in  particular.  It  will 
apply  with  equal  propriety  to  Lord  Clinton  as  to  Lord  Orford ;  for 
each,  at  a  different  time,  was  solely,  exclusively,  and  correctly 
the  right  heir  of  S.  R.  Without  some  addition,  therefore,  to  the 
description,  no  use  can  be  made  of  it  To  such  a  description, 
terms  importing  a  freedom  from  all  defect  or  ambiguity  can  with 
no  propriety  be  applied. 

Being  the  grant  of  a  remainder,  there  is  nothing  in  the  subject 
of  the  grant  to  prevent  its  being  granted,  either  to  the  person  who 
was  the  right  heir  at  the  time  of  the  creation  of  the  remainder,  or 
to  the  person  who  would  be  the  right  heir  at  the  time  appointed 
for  its  taking  effect :  the  words  of  the  limitation  are  open  to  either 
construction.  The  grantor  has  omitted  by  any  express  t€rm  to 
signify  his  meaning  on  this  point,  whether  the  remainder  was  to 
be  a  vested  remainder  in  the  present,  or  a  contingent  one  to  the 
future,  right  heir ;  whichever  party  succeeds,  he  cannot  be  said  to 
derive  his  title  under  or  in  opposition  to  anything  plainly  said 
by  the  grantor.     The  grantor  has  been  wholly  silent  on  the  sub- 

ject.  What  is  there  that  should  prevent  the  Court  in  the 
[*  89]  construction  of  a  limitation  so  *  imperfect  on  the  face  of  it, 

in  its  most  essential  point,  from  adverting  to  and  being 
governed  by  the  other  parts  of  the  deed,  if  in  them  can  be  found, 
in  respect  of  this  point,  a  clear  and  sufficient  manifestation  of  the 
grantor's  unexpressed  but  implied  meaning  ? 
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To  pronounce  on  the  meaning  of  a  detached  part  of  or  extract 
from  an  instrument,  without  referring  to  and  comparing  it  with 
the  other  parts  of  the  same  instrument,  if  relating  to  the  same 
subject,  is  contrary  to  every  principle  of  correct  interpretation, 
applied  to  any  written  instrument  upon  any  subject ;  and  it  is 
particularly  reprobated  by  all  the  autJiorities  respecting  the  con- 
struction of  legal  instruments.  Shepherd,  in  his  "Touchstone," 
mentions  it  as  one  of  the  established  rules  for  the  exposition  of 
deeds,  "  That  the  construction  should  be  made  upon  the  entire 
deed,  so  that  one  part  do  help  to  expound  another,  and  that  every 
part  may  take  efifect  and  none  be  rejected ;  that  all  the  parts  do 
agree  together,  and  there  be  no  discordance  therein.  *  We  are  to 
look  (as  it  has  been  expressed)  at  the  four  cornera  of  the  instru- 
ment, and  not  to  judge  'per  jparcella. 

The  legal  presumption  in  favour  of  the  present  right  heirs  does 
not  proceed  on  the  ground  of  particular  intention,  but  on  prin- 
ciples of  general  application.  It  will  prevail  in  the  absence  of 
any  proof  of  a  particular  intent,  or  when  that  is  not  very  clearly 
and  sufficiently  manifested.  But  when  that  is  manifested,  it  is 
contrary  to  all  principle  that  presumption  should  be  allowed  to 
operate  in  opposition  to  direct  proof. 

Every  absolute  owner  of  an  estate  has  a  right  to  dispose  of  it  in 
any  manner,  and  to  any  person  or  character  he  thinks  fit, 
taking  care  only,  in  the  exercise  of  *his  right,  not  to  yio-  [*90] 
late  any  rule  of  law.  In  the  choice  of  his  donee  he  is 
under  no  restraint :  he  may  require  from  him  the  possession  of  any 
qualification  or  character,  however  novel  and  whimsical,  as,  in  a 
reported  instance  of  a  gift  to  the  first  person  who  should  come  to 
St.  Paul's.  The  law  only  requires  that  he  should  specify  his 
.  appointment  in  terms  sufficiently  clear  and  explicit  to  enable  the 
Court  to  discover  with  certainty  who  the  person  or  character  is 
whom  he  intended  to  appoint  The  law  cannot  interfere  further 
than  to  discover,  by  sound  exposition,  the  intention  of  the  grantor, 
and  to  give  effect  to  it,  provided  it  be  agreeable  to  the  rules  of 
law. 

Had  this  been  the  grant  of  a  present  estate  in  possession,  it  must 
have  vested  immediately  on  the  execution  of  the  deed ;  and  there- 
fore, if  given  to  a  right  heir,  could  only  have  been  given  to  the 
then  present  right  heir.  This  is  not  so  in  the  case  of  a  remainder, 
where  the  complete  title  to  and  enjoyment  of  the  estate  cannot 
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be  transferred  till  the  period  and  event  fixed  for  the  remainder  to 
vest  in  possession.  By  that  time  the  person  or  character  to  whom 
the  remainder  is  given  must  be  in  existence  and  ascertained,  but 
he  need  not  befora  The  right,  however,  to  the  future  estate  may, 
and  the  law  prefers  that  it  should,  immediately  vest  in  some 
existing  person  or  character  the  moment  that  it  passes  out  of  the 
grantor,  and  not  continue  in  abeyance  till  the  period  and  event  is 
arrived  for  the  remainder  to  take  effect  in  possession.  But  it  is 
wholly  at  the  option  of  the  grantor  to  determine  to  which  of  those 
descriptions  of  person  or  character  his  estate  shall  go  at  the 
appointed  time. 

If,  therefore,  it  is  found  that  the  mind  of  Lord  Orford, 
[*  91J  as  declared  by  his  deed  of  gift,  was  that  the  *  remainder 
should,  at  the  appointed  time  and  event,  go  to  the  succeed- 
ing right  heir,  and  not  to  the  present,  by  that  declaration  the 
right  must  be  conclusively  bound.  The  mind,  however,  of  the 
grantor  must  be  clearly  and  suiB&ciently  made  known  by  his  deed, 
in  the  expounding  of  which  the  Court  is  bound  to  adhere  to  estab- 
lished rules  of  exposition,  from  which  it  never  ought  to  depart,  to 
favour  the  exigency  of  a  particular  case,  however  urgent  the  call 
may  be.  These  rules  require  that  certain  forms  should  be  observed, 
especially  in  deeds;  and  it  is  of  infinite  importance,  in  order  to 
afford  a  certain  permanent  and  fixed  guide  in  the  titles  to  real  prop- 
erty, that  these  forms  should  not  be  sacrificed  from  any  feeling  of 
the  hardship  that  may  be  produced  in  a  particular  case.  It  was 
the  desire  to  preserve  inviolate  the  great  landmarks  of  real  prop- 
erty that  seems  to  have  operated  on  the  majority  of  the  great 
authorities  in  this  case,  requiring  a  rigid  and  inflexible  adherence 
to  what  they  considered  to  be  an  established  rule  of  construction. 

But  what  are  the  established  rules  for  the  exposition  of  deeds, 
and  what  the  limits  imposed  by  them  to  the  adherence  to  technical 
terms  ?  For  the  reasons  before  mentioned,  they  are  required  to  be 
observed  to  a  certain  extent,  but  never  so  as  to  interfere  with  the 
more  important  rules,  in  favour  of  what  Lord  Hardwicke  terms 
the  truth  and  justice  of  the  case. 

The  real  intention  of  the  framer  of  the  deed,  the  written  decla- 
ration of  whose  mind  it  is  always  considered  to  be,  is  the  end  and 
object  to  the  discovery  and  effectuating  of  which  all  the  rules  of 
construction,  properly  so  called,  are  uniformly  directed.  When 
technical  words  or  phrases  are  made  use  of,  the  strong  presump- 
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tion  ia  that  the  party  intended  to  use  them  according  to 
their  *  correct  technical  meaning ;  but  this  is  not  conclusive  [*  92] 
evidence  that  such  was  his  real  meaning.  If  the  technical 
meaning  is  found,  in  the  particular  case,  to  be  an  erroneous  guide 
to  the  real  one,  leading  to  a  meaning  contrary  to  what  the  party 
intended  to  convey  by  it,  it  ceases  to  answer  its  purpose.  The 
deed  may  be  drawn  inartificially,  from  ignorance  or  inadvertence, 
or  other  causes;  but  still,  if  there  is  enough  clearly  to  convey 
information  as  to  the  real  meaning,  the  object  is  attained.  The 
mind  is  with  certainty  discovered^  and  being  known,  must  be  the 
guide,  or  the  act  and  deed  would  be  not  the  act  and  deed  of  the 
party,  but  of  the  Court.  Because  the  words,  which  are  the  signs 
of  the  ideas  of  the  persons  using  them,  are  in  general,  and  in  the 
correct  use  of  them,  the  signs  of  ideas  different  from  those  of 
which,  in  the  particular  case,  they  are  found  less  technically  and 
correctly,  but  with  equal  certainty,  to  be  the  signs :  can  it  follow 
that  they  are  to  be  construed  to  represent  the  ideas  of  which  they 
are  known  not  to  be  the  signs,  in  preference  to  those  of  which 
they  appear  to  be  the  signs  ?  Where  is  the  authority  that  compels 
the  Court  to  go  this  length  in  its  adherence  to  technical  meaning  ? 
The  contrary  has  been  long  and  universally  established  to  be  the 
rule  by  the  highest  authorities  from  the  earliest  period,  without 
a  single  one  to  the  contrary.  Many  cases  may  doubtless  be  found, 
in  which  technical  meaning  has  been  allowed  to  prevail,  notwith- 
standing some  appearance  of  a  contrary  intent ;  but  this  has  been 
where  the  manifestation  of  intent  was  not  deemed  sufficient,  to 
get  over  the  presumption  in  favour  of  legal  construction.  The 
paramount  regard  to  be  had,  in  a  case  circumstanced  as  the  present, 
to  the  meaning  and  intention  of  the  grantor,  in  preference  to  tech- 
nical meaning,  is  the  settled  rule  of  construction.  If  the  subject 
of  the  instrument  on  which  the  question  arises  be  one  that 
is  not  matter  of  law  (over  which  intention  *  has  no  con-  [*  93] 
trol),  but  depends  wholly  on  the  will  and  act  of  the  party, 
such  as  the  appointment  by  a  donor  in  a  deed  of  gift  of  his  own 
donee;  if  the  words  to  be  construed  are  not  words  of  limitation 
(in  which  a  stricter  attention  to  forms  may  be  required,  especially 
in  deeds),  but  words  of  purchase  and  description  made  use  of  to 
designate  the  person  of  the  first  taker;  in  such  case,  if  the  mean* 
ing  and  intention  of  the  grantor  be  clearly  manifested  on  the  face 
of  the  instrument,  as  to  the  person  or  character  intended  to  be  the 
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object  of  grant,  and  if  the  words  which  he  has  made  use  of  to  con- 
vey his  meaning  will  admit  of  an  interpretation  conformable  to  it, 
though  contrary  to  their  correct  technical  sense,  there  is  no  case  or 
dictum  to  be  found  which  requires  the  Court  to  adopt  the  techni- 
cal sense,  in  opposition  to  the  actual  meaning  of  the  party:  on  the 
contrary,  the  authorities  uniformly  demand  the  preference  to  be 
given  to  intent,  over  technical  import  and  form. 

These  principles  are  sanctioned  by  all  the  authorities :  they  will 
be  found  in  the  rules  laid  down  by  Shepherd,  in  his  "  Touchstone, " 
for  the  construction  of  deeds,  and  in  the  cases  by  which  he  illus- 
trates them.  The  case  in  which  a  grant  in  fee  by  a  lord,  of  the 
services  to  a  person  who  is  tenant  for  life,  although  it  may  inure 
by  way  of  release  and  extinguishment,  shall,  because  this  is  con- 
trary to  the  intent,  be  taken  for  a  suspension  only  of  the  services 
during  the  life  of  the  tenant  for  life ;  and  also  that  in  which  a 
grant  by  tenant  for  life  to  a  stranger  for  life  is  held  an  estate 
during  the  life  of  the  grantor ;  and  the  other  instances,  where  gen- 
eral words  in  a  grant  will  be  restrained,  contrary  to  their  legal 
import,  to  prevent  forfeiture,  are  strong  and  decisive  authorities 
in  favour  of  these  principles,  and  apply  directly  to  the  present 
case.  In  all  those  cases  the  limitation  was  expressed  in  terms, 
the  sense  of  which  was  at  least  as  unambiguous, 
[*  94]  *  and  the  legal  effect  as  clear,  as  the  present,  yet  it  was 
not  considered  that  the  Court  was  thereby  precluded  from 
adverting  to  circumstances  extrinsic  to  the  limitation  itself,  and 
moulding  the  operation  of  it  accordingly,  though  in  direct  oppo- 
sition to  what,  independent  of  those  circumstances,  would  have 
hjden  the  settled  legal  effect 

Another  authority  to  the  same  effect  is  that  of  Sir  William 
Blackstone  (Harg.  Law  Tracts,  p.  489;  Jur.  Ex.,  vol.  iii.  p.  381), 
and  it  is  still  more  explicit  and  decisive.  That  great  and  learned 
Judge  has  left  a  valuable  exposition  of  the  law  on  this  subject, 
and  the  reasons  and  principles  on  which  it  is  founded,  distin- 
guished by  that  perspicuity  and  discrimination  for  which  his  writ- 
ings are  so  eminently  characterised.  It  was  a  judgment,  printed 
from  his  own  manuscript,  delivered  in  the  cause  in  which  the 
struggle  for  predominance  between  intention  and  legal  operation 
and  import,  so  much  engaged  the  highest  opinions  in  and  out  of 
"Westminster  Hall.  It  was  a  judgment  on  the  very  point  now 
under  consideration,  delivered  in  a  Court  of  Appeal,  after  all  the 
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light  thrown  upon  it,  not  only  from  the  resources  of  a  mind  so 
improved  and  well  informed,  but  likewise  from  all  the  learning 
and  reflection  which  the  long  discussion  of  the  subject  had  drawn 
forth  from  the  Bar  and  the  Bench. 

"  I  conceive, "  says  Sir  W.  Blackstone,  "  that  the  great  and 
fundamental  maxim  upon  which  the  construction  of  every  devise 
must  depend  is,  that  the  intention  of  the  testator  shall  be  fully 
and  punctually  observed,  so  far  as  the  same  is  consistent  with  the 
established  rule  of  law,  and  no  farther. "  "  If  it  did  not  go  so  far, 
it  would  be  an  infringement  of  that  liberty  of  disposing  of  a  man's 
own  property,  which  is  the  most  powerful  incentive  to 
*  honest  industry,  and  is  therefore  essential  to  a  free  and  [*  95] 
commercial  country :  if  it  went  farther,  every  man  would 
make  a  law  for  himself;  the  metes  and  boundaries  of  property 
would  be  vague  and  indeterminate,  which  must  end  in  its  total 
insecurity.  But  there  is,  I  will  acknowledge,  a  distinction  to  be 
made,  though  too  often  confounded  or  foigotten,  in  what  is  meant 
by  those  rules  of  law,  which  must  co-operate  with  the  intention  of 
the  testator,  in  order  to  effectuate  his  devise.  Some  of  these  rules 
are  of  an  essential,  permanent,  and  substantial  kind,  and  may 
justly  be  considered  as  the  indelible  landmarks  of  property,  irrevo- 
cably established  by  the  well-weighed  policy  of  the  law,  which 
have  stood  the  test  of  ages,  and  which  cannot  be  exceeded  or  trans- 
gressed by  any  intention  of  the  testator,  be  it  never  so  clear  and 
manifest  *  **  These,  and  a  multitude  of  other  fundamental  rules 
of  property  in  this  kingdom,  are  founded  on  the  great  principles  of 
public  convenience  or  necessity,  and  therefore  cannot  be  shaken 
or  disturbed  by  any  whim  or  caprice  of  a  testator,  however  fully 
or  emphatically  expressed. " 

"  But  there  are  also  certain  other  rules  of  a  more  arbitrary,  tech- 
nical,  and  artificial  kind,  which  are  not  so  sacred  as  these,  being 
founded  upon  no  great  principles  of  legislation  or  national  policy. 
Some  of  these  are  only  rules  of  interpretation  or  evidence,  to  ascer- 
tain the  intention  of  parties,  by  annexing  particular  ideas  of  prop- 
erty to  particular  modes  of  expression;  so  that  when  a  t'Cstator 
makes  use  of  any  of  those  technical  modes  of  expression,  it  is  evi- 
dence, prima  fade,  that  he  means  to  express  the  self-same  thing 
which  the  law  expresses  by  the  self-same  form  of  words.  * 

He  mentions  then  a  third  class,  which  he  terms  "  mere 
maxims  of  positive  law,  deduced  by  legal  reasoning  *  from   [*  96] 


612  INTERPRETATION. 


ITa  1.  —  Gholnumdeley  t.  Clinton,  2  J.  &  W.  96,  97. 


some  or  other  of  those  great  fundamental  principles ; "  and  adds, 
"  But  some  of  these  rules,  of  the  second  and  third  class,  are 
rules  of  a  more  flexible  nature  than  those  of  the  preceding  kind, 
and  admit  of  many  exceptions;  whereas  those  admit  of  none. 
For,  if  the  intention  of  the  testator  be  clearly  and  manifestly 
contrary  to  the  legal  import  of  the  words,  which  he  has  thus 
hastily  and  unadvisedly  made  use  of,  the  technical  rule  of  law 
shall  give  way  to  this  plain  intention  of  the  testator.  This  has 
been  clear  law  for  four  centuries  at  least,  if  not  longer.  It  is  said 
by  the  Judges,  in  9  Hen.  VI. ,  fol.  24,  that  a  devise  is  marvellous 
in  its  operations;  and  many  instances  are  given  where  it  may 
countervail  the  ordinary  rules  of  law.  The  like  doctrine  is  to  be 
met  with  in  every  reporter  since,  and  is  the  same  that  obtained  in 
equity  for  the  construction  of  uses  before  the  statute.  In  the  case 
of  uses,  says  Lord  Bacon  (Of  Uses,  308,  8vo  edit),  the  Chan- 
cellor will  consult  with  the  rules  of  law,  where  the  intention  of 
the  parties  does  not  specially  appear.  But  then  this  intention  of 
the  testator,  which  is  to  ride  over  and  control  the  legal  operation 
of  his  own  words,  must  be  "  manifest  and  certain,  and  not  obscure 
or  doubtful, "  as  was  resolved  by  all  the  Judges  of  England  in 
Wild's  Case,  6  Co.  Eep.  16 ;  or,  according  to  the  emphatical  words 
of  Lord  HoBART,  "  the  intent  must  not  be  conjectural,  but  by 
declaration  plain,"  6  Co.  Eep.  33:  which  words  of  Lord  Hobart, 
as  they  are  adopted  and  construed  by  Lord  Hardwicke,  in  Oarth 
V.  BaldvnUy  2  Ves.  646,  must  mean,  "  plain  expression,  or  neces- 
sary implication  of  his  intent.  "  But  if  that  intent  be  uncertain, 
if  it  be  in  cequilibrio,  or  even  in  suspense  or  doubt,  then  (he  after- 
wards adds)  the  legal  operation  of  the  words  must  take  eflfect " 
[*  97]  *  The  judgment  of  Mr.  Justice  Blackstone  is  founded  on 
these  principles.  He  divides  the  case  into  two  heads :  1st, 
"  What  is  the  legal  and  technical  import  of  the  words  made  use  of 
in  this  devise ; "  next,  "  whether  there  is  any  plain  and  manifest 
intention  of  the  testator  to  be  gathered  from  any  part  of  his  will, 
which  may  control  and  overrule  the  legal  operation  of  the  words, 
and  at  the  same  time  be  consistent  with  the  fundamental  and 
immutable  rules  of  law." 

He  states  the  reasons  which  in  that  case  induced  him  to  be  of 
opinion  that  there  was  not  a  sufficient  manifestation  of  intent  to 
control  the  legal  operation  of  the  worda  But  a  judgment  so 
founded  virtually  decides  in  favour  of  a  contrary  result,  when  the 
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intent  is  sufficiently  manifested,  and  is  an  authoritative  recogni- 
tion of  the  qualified  nature  of  the  rule  in  favour  of  legal  and  tech- 
nical import  The  only  distinction  that  can  be  taken  between 
that  case  and  the  present  is,  that  the  one  arose  upon  a  will,  the 
other  on  a  deed.  But  the  rule  of  construction  to  be  applied  to  a 
subject  like  the  present,  to  ascertain  the  meaning  of  words  used 
by  a  donor  to  describe  the  person  of  his  donee,  must  be  the  same 
in  both  cases.  Intention  is  equally  the  guide  in  both.  This  is 
proved  by  the  rules  and  cases  cited  from  Shepherd,  and  it  is 
expressly  stated  by  Lord  Mansfield,  in  Chodtitle  d.  Weston  v. 
BurtenshaWf  that,  with  the  exception  of  its  being  required  that 
legal  words  of  limitation  should  be  technically  expressed,  the 
Courts  are  as  much  bound  to  give  effect  to  the  intention  of  con- 
tracting parties  in  a  deed,  as  to  that  of  a  testator  in  a  will.  I 
conclude,  therefore,  that  the  judgment  of  Sir  William  Blackstone 
in  Perryn  v.  Blake,  Harg.  Law  Tracts,  p.  489  [10  R  C.  689],  affords 
another  decisive  authority,  that  in  the  construction  of  the  words 
**  right  heirs  "  in  the  present  case,  the  intention  of  Lord  0.  to 
describe  the  future  right  heir,  if  sufficiently  manifested, 
*  must  get  over  the  legal  operation  of  the  words  in  favour  of  [*  98] 
the  present  right  heir.  These  authorities,  I  should  have 
thought,  would  have  been  deemed  sufficient  But,  considering  the 
magnitude  and  importance  of  the  case,  and  of  the  principle  now 
under  consideration,  and  the  great  weight  and  deference  due  to 
the  contrary  opinions,  I  shall  proceed  further  in  the  consideration 
of  the  authorities  cited  on  this  leading  point,  particularly  those 
referred  to  in  the  able  judgment  to  which  I  have  been  called  upon 
to  direct  my  attention. 

The  opinion  of  Mr.  Justice  Buller,  in  the  case  of  Amhrose  v. 
Hodgson,  Dougl.  337,  has  been  cited  and  relied  upon  on  both 
sides,  and  certainly  there  have  been  few  Judges  better  qualified 
by  acuteness  of  mind,  legal  research,  and  experience  to  form  a 
correct  judgment  on  such  a  question  as  the  present ;  but  if  the 
whole  of  the  opinion  of  this  learned  Judge  is  considered,  it  will 
be  found  to  add  another  decisive  authority  for  the  limited  and 
qualified  extent  of  the  rule  in  favour  of  technical  meaning.  In 
Ihilipps  V.  Garth,  Brown,  68,  Mr.  Justice  Buller  refers  to  his 
opinion  given  ten  years  before  in  the  above  case,  and  again  recog- 
nises the  doctrine  which  he  had  there  laid  down,  and  states  that, 
although,  when  technical  phrases  are  used,  the  Court  is  bound  to 
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understand  them  as  such,  yet,  "*  if  the  testator  uses  other  expres- 
sions in  other  parts  of  the  will,  which  show  he  did  not  mean  to 
use  those  phrases  technically,  then  the  intention  must  prevail. " 

Lord  Chief  Justice  Willes,  in  delivering  the  opinion  of  the 
Judges  in  the  House  of  Lords,  in  the  case  of  Parkhurst  v.  Smith, 
Willes,  Bep.  332,  introduces  it  with  a  reference  to  the 
[*99]  general  rules  stated  by  Shepherd,  and  amongst  these  *to 
the  one  that  the  construction  of  deeds  ought  to  be  favour- 
able, and  as  near  to  the  apparent  intent  of  the  parties  as  possibly 
may  be,  and  as  the  law  will  permit;  and  he  refers  to  the  judg- 
ment of  Lord  Chief  Justice  Hobart,  in  Harl  of  Clanrickard*s 
Case,  Hob.  275,  which  also  strongly  marks  the  care  that  has  been 
taken  by  the  Judges  in  all  times  to  discover,  and  to  carry  into 
execution,  the  real  intention  of  the  partie& 

It  has  been  insisted  that  the  rules  stated  by  Lord  Chief  Justice 
Willes  do  not  apply  to  such  a  case  as  the  present,  but  only  to  a 
deed  the  words  of  which  are  doubtful;  whereas  in  this  limitation 
the  words  are  unambiguous,  and  the  legal  efifect  clear.  But  this 
observation  I  have  already  considered.  The  ambiguity,  in  the 
present  case,  arises  not  from  the  words  of  which  the  limitation 
consists,  but  from  the  omission  of  some  other  word  to  give  cer- 
tainty and  particularity  to  a  general  description ;  and  this  ambi- 
guity is  certainly  as  great  as  any  that  could  have  been  created  by 
doubtful  expressions.  If  no  limitation  could  be  considered  doubt- 
ful and  explicable  by  reference  to  intent,  which  the  application  of 
legal  operation  and  effect  would  render  clear  and  unambiguous,  no 
limitation  would  ever  be  open  to  explanation  by  intent 

The  opinion  of  Lord  Chief  Justice  Holt,  in  the  case  of  Bath  v. 
Montague,  3  Ch.  Ca.  106,  was  referred  to,  in  confirmation  of  an 
argument  that  had  before  been  insisted  upon,  that  the  effect  of  a 
deed  does  not  depend  on  the  recital,  but  on  the  limitations  con- 
tained in  the  operative  part,  from  whence  alone  the  effect  and 
operation  is  to  be  collected.  The  passage  in  Lord  Holt's 
[*  100]  judgment  is  as  follows:  "  The  reciting  part  of  a  deed  *is 
not  at  all  a  necessary  part,  either  in  law  or  equity.  It 
may  be  made  use  of  to  explain  a  doubt  of  the  intention  and  mean- 
ing of  the  parties,  but  it  hath  no  effect  or  operation.  But  when 
it  comes  to  limit  the  estate,  there  the  deed  is  to  have  its  effect 
according  to  what  limitations  are  therein  set  forth.  And  that  is 
plain  and  full,  without  any  manner  of  contradiction  whatsoever. " 
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But  this  opinion  of  Lord  Holt,  instead  of  being  an  authority 
against  the  use  made  by  the  defendants  of  the  recital  in  the  deed 
of  1781,  is,  when  properly  considered,  an  authority  in  favour  of  it ; 
because  in  that  case  there  was  a  direct  and  irreconcilable  vari- 
ance between  the  recitals  in  the  deed  and  the  express  limitations 
contained  in  it  The  deed.  Lord  Holt  observes,  "  doth  say  it  was 
made  and  intended  to  eojnfirm  the  will,  and  yet  makes  several 
recitals  and  limitations  contrary  to  it,  disposing  of  the  estate  in 
terms  express  and  positive,  quite  otherwise  than  the  will  doth.  • 
Had  the  limitations  in  the  present  deed  been  equally  express  and 
unequivocal,  equally  irreconcilable  with  the  recital,  had  it,  for 
instance,  expressly  given  tlie  remainder  to  the  right  heir  at  the 
time  of  the  execution  of  the  deed,  the  case  of  Bath  v.  Montague 
would  have  been  applicable. 

In  the  case  of  Moore  v.  Macgrath,  Cowp.  p.  9,  Lord  Mansfield 
and  the  Court  of  King's  Bench  considered  themselves  at  liberty  to 
go  a  step  further  in  favour  of  intention  collected  from  the  recital 
in  a  deed,  and  to  permit  it  to  overcome  general  words  in  the  limi- 
tation, even  though  expressly  importing  a  different  meaning.  In 
that  case,  the  grantor  being  seised  of  an  estate  in  right  of  his  wife, 
in  the  counties  of  Mayo  and  King's  County,  and  also  of  a  paternal 
estate  in  three  other  counties,  in  the  recital  of  the  deed 
of  what  he  was  about  to  settle  specified  only  the  *  estate  [*  101] 
held  in  right  of  his  wife,  but  in  the  granting  part,  after 
a  particular  specification  of  the  estate  in  Mayo  and  King's  County, 
he  added,  "  Together  with  all  other  the  said  Michael  Morris's 
lands,  tenements,  and  hereditaments  in  the  kingdom  of  Ireland.  * 
The  Court  decided  unanimously  that  the  paternal  estate  did  not 
pass ;  and  Lord  Mansfield,  in  giving  judgment,  makes  this  obser- 
vation :  "  The  deed  begins  with  the  preamble  usual  in  all  settle- 
ments, that  is,  by  reciting  what  it  is  that  the  grantor  intends  to 
do ;  and  that,  like  the  preamble  to  an  Act  of  Parliament,  is  the 
key  to  what  comes  afterwards.  *  Though  the  literal  meaning  of 
the  words  was  free  from  any  doubt,  the  Court  did  not  consider 
themselves  precluded  from  examining  into  and  acting  upon  the 
real  intention,  as  it  might  be  collected  by  inference  from  the 
language  of  the  recital,  in  opposition  to  the  express  import  of 
the  words. 

I  conclude   from  these  authorities  (to  which   many   more  of 
similar  import  might  have  been  added)  that  the  law  on  this  sub- 
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ject  is  completely  settled,  and  the  rules  of  construction,  both  of 
deeds  and  wills,  established  in  a  way  not  to  be  shaken:  that 
though  there  is  always  a  strong  presumption  in  favour  of  technical 
meaning  and  inference,  yet  it  is  no  more  than  a  presumption ;  that 
it  is  not  necessarily  and  universally  binding  and  conclusive,  but 
subject  to  be  controlled  by  the  manifestation  of  a  contrary  intent : 
that  the  primary  object  of  inquiry  is  the  intention  of  the  party ; 
and  that  where  that  is,  on  the  face  of  the  instrument,  clearly  and 
satisfactorily  ascertained,  and  found  not  to  be  contrary  to  any 
rule  of  law,  the  Court  is  bound,  if  the  words  will  admit  of  a  con- 
struction conformable  to  the  intention,  to  adopt  that  construc- 
tion,   however  contrary   it   may   be   to  technical   meaning  and 

inference. 
[*  102]       *  Before  I  quit  this  subject,  however,  it  will  be  proper 

to  consider  the  two  cases  which  are  cited  in  the  printed 
report  of  the  judgment  of  the  Master  of  the  Rolls  in  support 
of  his  opinion.  The  one  of  these  is  the  case  of  Goodtitle  on  dem. 
of  Bailey  v.  Pugh,     The  other  the  case  of  Seymour  v.  Boreman. 

The  question  in  the  first  of  these  cases  turned  upon  the  con- 
struction of  a  cause  in  a  will,  by  which  the  testator,  after  the 
decease  of  his  wife,  and  for  want  of  heirs  of  the  sons  of  his  son 
(to  which  sons  he  had  limited  his  estate),  devised  it  over  in  the 
following  terms :  "  To  the  right  heirs  of  me,  the  testator,  Calvert 
Bear,  for  ever,  my  son  excepted,  it  being  my  will  he  shall  have  no 
part  of  my  estate,  real  or  personal."  The  testator  left  this  son 
and  three  daughters,  and  upon  the  death  of  the  son  without  issue 
the  question  was,  whether,  on  the  death  of  the  testator,  this 
remainder  in  fee  had  passed  to  the  daughters  under  this  devise, 
or,  for  want  of  being  disposed  of,  had  descended  upon  the  son  and 
heir-at-law.  The  Court  of  King's  Bench  thought  that  the  words 
entitled  the  daughters  to  take  as  persovce  designatce,  and  accord- 
ingly decided  in  their  favour.  The  House  of  Lords  were  of  a 
different  opinion,  and  considered  that  the  daughters  were  not  suffi- 
ciently described  by  the  words  which  the  testator  had  used.  They 
thought  the  will  was  wholly  inoperative ;  that  though  the  son  was 
excepted  from  the  inheritance,  yet  that  the  will  contained  no 
devise  to  any  one  except  to  the  right  heirs  of  the  testator,  and 
consequently  could  not  entitle  any  one  to  take  under  it  by  devise 
or  purchase.  Considering  the  ground  on  which  this  case  was 
decided,  it  is  difficult  to  see  how  it  can  have  any  bearing  on  the 
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present  The  principle  by  which  the  present  case  is  to  be  gov- 
erned never  did  or  could  come  under  consideration.  It  was  no 
conflict  like  the  present,  between  manifest  intention  and 
*  technical  meaning  or  inference,  nor  any  instance  of  the  [*  103] 
predominance  of  the  latter  over  the  former.  There  was 
no  intention  expressed  with  respect  to  the  daughters,  and  that 
which  was  declared  with  respect  to  the  son,  in  consequence  of  his 
being  the  heir-at-law,  was  of  no  avail. 

The  Master  of  the  Rolls  seems  not  to  have  adverted  to  this 
important  difference  between  the  two  cases.  He  appears  to  have 
considered  the  intention  equally  manifested  in  the  one  case  as  in 
the  other,  and  that  there  were  no  greater  obstacles  to  carrying  it 
into  execution.  But  his  mode  of  reasoning  does  not  appear  to  me 
to  make  out  either  of  those  propositions  "  That  the  testator  (he 
observes)  could  not  mean  his  son  to  take  under  the  denomination 
of  right  heir  is,  at  least,  as  manifest  as  that  Lord  Orford  did  not 
mean  to  limit  the  estate  to  himself,  under  the  appellation  of  the 
right  heir  of  Samuel  Rolle.  The  alteration  suggested,  as  expres- 
sive of  the  testator's  intent,  in  that  case  was  not  at  all  stronger 
than  that  which  is  here  proposed.  It  was  as  easy  to  say  that  the 
testator  meant  such  person  as  would  be  right  heir  if  his  son  were 
dead,  as  to  say  that,  by  the  limitation  in  this  case  is  meant  such 
person  as  would  have  been  right  heir  if  Lord  Orford  had  been  dead, 
or  such  person  as  should  be  right  heir  at  his  death,  or  such  person 
as  should  be  right  heir  on  the  failure  of  his  issua  "  (2  Mer.  349, 
pp.  586,  587,  ante,)  The  mistake  in  this  comparative  view  of  the 
two  cases  appears  to  arise  from  not  suflBciently  considering  how 
dififerently  they  are  circumstanced,  as  to  the  main  feature  in  both ; 
viz. ,  the  manifestation  of  intention,  by  which  the  construction  is  to 
be  governed.  To  prove  an  analogy  between  the  two  cases, 
it  should  have  been  shown  that  the  testator  *  in  the  one  case  [*  104] 
had  manifested  the  same  intention  in  favour  of  his  daugh- 
ters as  Lord  Orford  has  in  the  present  case  in  favour  of  the  future 
right  heir.  But  this  is  not  attempted  to  be  shown,  nor  could  it 
be.  The  judgment  of  the  House  of  Lords  decisively  negatived  the 
existence  of  any  such  intention ;  and  on  this  head  the  Master  of 
THE  Kolls  is  silent  The  intention  to  which  his  observation  is 
confined  is  of  a  totally  different  nature,  and  applies  to  a  different 
object.  It  is  the  intention  of  the  testator  to  exclude  his  son  from 
the  inheritance ;  not  an  intention  to  devise  it  to  his  daughters. 
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This  intention  is  certainly  very  explicitly  declared,  and  was  not 
defeated  or  interfered  with  by  the  House  of  Lords,  so  far  as  it 
could  by  law  operate;  but  this  intention,  circumstanced  as  that 
case  was,  could  not  affect  the  title  of  either  of  the  contending  par- 
ties. It  could  not  establish  the  devise  to  the  daughters,  nor  take 
away  the  right  of  descent  from  the  son. 

The  present  case  differs  in  both  these  respects.  The  manifesta- 
tion of  Lord  Orford's  intention  not  to  limit  the  estate  to  himself, 
under  the  appellation  of  the  right  heir  of  Samuel  SoUe,  is  alone, 
when  established  in  fact,  decisive  of  the  title  of  both  the  contend- 
ing parties;  because  both  claim  under  the  application  of  those 
words,  neither  having  any  other  titla  When,  therefore,  the  words 
(which  must  have  been  intended  to  apply  either  to  the  one  or  the 
other,  and  which  may  apply  to  either)  are  ascertained  not  to  have 
been  applied  to  one  of  the  right  heirs;  not  only  is  the  title  of 
the  party  claiming  under  that  application  thereby  negatived,  but 
the  words  being,  by  necessary  implication,  made  to  apply  to  the 
other  right  heir,  his  title  becomes  established.  Exclwdo  unius 
est  expressio  alterivs.     The  negative   intention  would,  therefore, 

circumstanced  as  the  present  case  is,  be  alone  decisive  of 
[*  105]   the  whole  question,  if  there  were  no  ♦proof  of  any  other. 

But  that  is  not  the  case.  The  intention  of  Lord  Orford, 
in  favour  of  his  maternal  heir,  and  his  design  to  settle  the  estate 
upon  him,  in  the  event  of  his  (Lord  Orford's)  dying  without  issue, 
is  admitted  to  be  a  fact  upon  which  there  can  be  no  reasonable 
doubt  Here,  then,  the  intention  is  proved  both  positively  and 
negatively,  and  either  would  alone  have  been  decisive  of  the  case. 
On  the  subject  of  intention,  therefore,  the  cases  appear  to  be 
entirely  dissimilar.  There  is  an  equal  dissimilitude  under  the 
next  head  of  comparison.  In  the  one  case  an  alteration  is  pro- 
posed both  in  the  words  and  meaning  of  the  framer  of  the  instru- 
ment In  the  other  there  is  no  alteration  of  either.  The  words 
proposed  to  be  substituted  in  the  place  of  those  which  the  testator 
had  made  use  of  were  not  such  as  were  synonymous,  differing  in 
form,  but  agreeing  in  substance.  They  contain  a  meaning  totally 
different  Under  one  set  of  words  no  person  (according  to  the 
decision  of  the  House  of  Lords)  took  any  estate  by  devise  or  pur- 
chase. The  effect  of  the  substituted  words  would  have  been  to 
enable  the  daughters  to  take  the  estate  by  purchase.  The  mean* 
ing  of  the  former,  therefore,  is  directly  contrary  to  that  of  the 
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latter.  No  such  alteration,  or  any  other,  either  in  the  words  or 
meaning  of  the  grantor,  is  proposed  to  be  made  in  the  present 
case.  No  word  is  changed,  nor  the  meaning  of  any  word;  but 
the  addition  to  the  meaning,  which  technical  inference  would  in 
general  raise  in  such  a  limitation,  in  the  absence  of  any  proof  of  a 
contrary  intent,  is  in  this  instance  made  to  give  way  to  the  clear 
proof  of  contrary  intention,  in  conformity  to  what  has  been  shown 
to  be,  under  such  circumstances,  the  settled  rule  of  construction. 

In  the  other  case  of  Seymour  v.  Boreman,  a  son  of  the 
second  marriage  claimed  to  take,  under  the  appellation  *  of  [*  106] 
heir  male  of  the  body  of  the  father  and  mother,  while 
there  was  a  son  of  the  first  marriage  living.  The  Lord  Keeper 
said  the  limitation  was  defective  at  law,  and  the  plaintiff  could 
have  no  remedy  there ;  but  according  to  the  true  meaning  of  the 
marriage  agreement,  he  was  well  described  to  take  the  rent. 
From  whence  the  Master  of  the  Bolls  infers  that  it  was  by 
virtue  of  the  contract  only,  that  the  Court  was  enabled  to  put 
upon  the  word  "  heirs  *  a  sense  which,  legally  and  strictly,  it  did 
not  bear.  But  in  the  present  case  he  says  there  is  no  contract 
enabling  the  Court  to  deal  with  the  words  according  to  the  original 
intention  of  the  parties.  The  first  answer  to  this  case  is,  that 
supposing  the  report  from  whence  this  account  of  it  is  taken  to 
be  correct,  and  the  ground  on  which  the  party  claiming  under  this 
description  had  failed  at  law,  and  brought  his  case  into  equity,  to 
have  been  what  the  Lord  Keeper  says  it  was ;  supposing,  too, 
that  the  decision  of  the  Court  of  law  had  never  been  shaken  by 
any  subsequent  authority,  yet  it  would  not  have  applied  to  the 
present  case,  because  in  this  no  such  question  arises.  It  is  not 
contended,  on  behalf  of  Lord  Clinton,  that  any  use  or  application 
of  the  term  "  right  heirs  "  should  be  made  in  his  favour,  different 
from  what  it  correctly  and  properly  bears ;  the  only  dispute  is  as 
to  the  time  to  which  the  description  refers. 

Although  the  decision  that  it  is  not  necessary  to  be  very  heir, 
to  enable  a  person  to  take  by  purchase,  under /the  description  of 
heir  male  or  heir  female,  would  not,  if  it  had  continued  to  be  the 
rule  of  construction,  have  applied  to  the  present  case ;  yet  a  con- 
trary decision  on  that  point  affords  a  strong  authority  the  other 
way,  for  it  presents  a  strong  instance  of  the  predominance  of  intent 
over  technical  meaning,  and  even  over  a  fixed  rule  of  con- 
struction.    But  the  point  has  been  long  settled,  *  in  a  [*  107] 
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class  of  cases  of  which  Seymour  v.  Boreman  is  one.  If  the 
person  to  whom  the  description  was  intended  to  apply  be  ascer- 
tained, the  necessity  of  being  very  heir  has  long  been  dispensed 
with.  The  case  of  Pybus  v.  Mitford,  in  1675,  in  which  the 
opinion  of  Lord  Hale  was  delivered  in  a  Court  of  law  on  this 
point,  in  the  construction  of  a  covenant  to  stand  seised  (1  Ventr. 
378),  arose  only  a  few  years  after  the  case  of  Seymour  v.  Boreman^ 
which  case  was  not  cited ;  and  Lord  Hale  refers  to  a  former  case 
decided  the  same  way  in  the  time  of  Elizabeth.  In  the  case  last 
observed  upon  (Goodtitle  dem.  Bailey  v.  Pugh)  Lord  Mansfield, 
in  the  year  1784,  considered  the  point  to  be  settled.  The  point 
was  decided  in  1770,  by  the  Court  of  King's  Bench,  in  Wills  v. 
Pabner,  5  Burr.  2615,  after  three  arguments,  not  in  a  contract, 
but  upon  a  wilL  So  by  the  Court  of  Common  Pleas,  in  Baker  v. 
Wall,  Lord  Eaym.  185,  1  Stra.  41 ;  by  the  Courts  of  King's  Bench 
and  the  Exchequer,  in  the  case  of  Evans  dem.  Burtenshaw  v. 
Weston,  Fearne  Cont.  Eem.  App.  570,  in  1774,  after  three  argu- 
ments in  each  Court ;  and  in  Darbison  v.  Beaumont,  1  P.  W.  229, 
1  Bro.  P.  C.  489,  in  1713,  by  the  House  of  Lords. 

The  learned  editor  of  Coke  Littleton,  in  an  able  review  of  all 
the  cases  on  this  subject,  strongly  contends  for  the  contrary  doc- 
trine, upon  the  authority  of  the  case  of  Counden  v.  Clerk,  Moore, 
860,  Hob.  29,  Jenk.  294,  and  other  cases  prior  to  those  above 
cited.  But  he  admits  it  to  be  established  by  the  same  authorities 
that  the  rule,  though  astablished,  would  give  way  if  from  the 
circumstances   of   the  case   a  contrary  intention  appeared;   and 

he  endeavours  to  reconcile  the  ancient  authorities  by  that 
[*  108]  *  distinction.     He  states  particularly  that  it  was  on  this 

ground  Lord  Habdwicke  afi&rmed  the  decree  of  Lord 
CowPEB,  in  Newcomen  v.  Barkham.  His  Lordship,  he  says, 
admitted  Lord  Coke's  distinction  to  have  been  long  ago  estab- 
lished, and  professed  to  determine  wholly  on  the  special  circum- 
stances, without  the  least  intention  of  impeaching  the  general 
rule.  The  conclusion  drawn  by  the  editor  from  all  the  cases  is 
that  the  rule  had  prevailed,  where  the  construction  rested  singly 
on  the  words  "  heirs  female, '  and  they  stand  unexplained  by  any 
other  words  or  circumstances. 

From  this  review  of  the  cases  on  this  subject  it  is  evident  that, 
in  respect  to  the  principle  on  which  the  construction  of  the  present 
case  depends,  they  all  concur  in  its  establishment     In  opposition 
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to  the  doctrine,  supposed  to  prevail  in  a  Court  of  law  at  the  time 
of  Seymour  v.  Boreman^  that  without  a  contract  the  necessity  of 
being  very  heir  could  not  be  dispensed  with,  in  a  person  claiming 
to  take  by  purchase,  the  contrary  is  now  clearly  shown  to  be 
settled,  by  a  uniform  train  of  decisions,  and  a  strong  authority 
is  thereby  furnished  for  dispensing,  even  in  a  Court  of  law,  with 
technical  strictness,  when,  on  the  whole,  the  person  appears  to 
correspond  with  the  description.  And  even  in  the  cases  that  have 
recognised  the  rule  as  most  peremptorily  established,  still  it  is 
admitted  to  be  subject  to  the  qualification  contended  for  in  the 
present  case ;  the  warmest  advocate  for  the  binding  force  of  the  rule 
does  not  contend  for  its  operation  further  than  where  the  technical 
words  stand  unexplained  by  any  other  words  or  circumstances 

Under  the  same  head  other  cases  might  be  cited  where  persons 
have  been  allowed  to  take  by  purchase  under  the  word  "  heir," 
though  not  answering  the  technical  *  sense  of  that  word,   [*  109] 
such  as  Long  v.  Beaumont,  1  P.  Wms.  229 ;  Ooodright  dem. 
Brockingv.  White,  Bl.  Eep.  1010 ;  Burchett  v.  Durdant,  2  Ventr.  311. 

The  remaining  argument  for  construing  the  term  "  right  heir  ' 
in  this  limitation  to  be  the  person  answering  that  description  at 
the  time  of  the  execution  of  the  deed  is,  that  such  construction  is 
necessary,  in  order  that  the  remainder  created  by  this  limitation 
may  become  a  vested  remainder.  The  answer  to  the  argument 
derived  from  this  consideration  is  the  same  that  has  been  given  to 
the  general  argument,  derived  from  legal  import  and  construction. 
It  applies  only  to  a  case  in  which  there  is  no  sufficient  manifesta- 
tion of  the  particular  intention.  Whether  a  remainder  is  vested 
or  contingent,  must  in  every  case  depend  on  the  previous  question, 
whether  the  person  to  whom,  or  the  event  on  which  it  is  given,  is 
certain  and  determinate,  or  uncertain  and  contingent;  and  that 
must  always  depend  entirely  on  the  will  and  act  of  the  grantor. 
The  Court  has  no  rule  by  which  it  can  beforehand  determine  who 
shall  be  the  donee,  or  on  what  condition  or  event.  It  has  only  to 
find  out  what  is  in  each  case  the  meaning  and  intention  of  the 
grantor  on  each  of  those  points ;  the  option  and  exclusive  right  of 
decision  resting  wholly  and  absolutely  with  him.  However  strong 
the  predilection  of  the  law  is  in  favour  of  a  vested  over  a  contin- 
gent remainder,  yet  if  the  intention  of  the  grantor  sufficiently 
appears  to  give  the  estate  (as  he  may  do)  to  a  person  or  character 
not  yet  in  esse,  or  ascertained,  or  upon  a  contingent  event,  the  con- 
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sequence  necessarily  follows  that  the  remainder  becomes  contin- 
gent    It  cannot  become  vested  without  an  alteration  in  the  terms 

of  the  grant,  which  the  Court  has  no  power  to  make. 
[*  110]   Vesting,  *  vested,  or  contingent  is  the  consequence,  not 

the  cause,  of  the  description  of  person  or  event  in  the 
grant  It  is  to  reverse  the  order  of  things  to  argue  that  the  per- 
son or  event  should  be  fixed  and  certain,  because  the  remainder 
is  vested.  The  converse  is  the  casa  It  becomes  vested  because 
granted  to  a  fixed  person  and  on  a  certain  event 

It  is  true  that  the  policy  of  the  law  is,  on  many  accounts,  in 
favour  of  vesting  to  prevent  abeyance,  to  facilitate  family  arrange- 
ments, to  eecure  the  remainder  for  the  person  intended  to  be  the 
donee,  and  prevent  the  intention  of  the  grantor  being  defeated  by 
forfeiture  and  other  means.  There  is,  therefore,  always  a  bearing 
and  presumption  in  favour  of  vesting,  which  will  always  determine 
the  construction,  when  there  is  nothing  either  in  the  words  of  the 
instrument,  or  the  circumstances  of  the  case,  to  show  a  contrary 
intention.  But  there  the  effect  of  this  presumption  ends.  It  is 
never  allowed  to  operate  in  any  case  in  which  the  intention  of 
the  grantor  is  suflBciently  manifested.  If  the  particular  intention 
does  not  appear,  if  the  indicicB  of  intention  stand  in  equilibrio,  if 
the  words  will  admit  of  either  construction,  the  law  will  always 
imply  the  intention  to  have  been  that  which  is  most  beneficial  to 
the  grantee,  and  most  agreeable  to  the  policy  of  the  law.  But 
that  presumption  cannot  take  place  if  a  contrary  intention  appears, 
express  or  implied,  either  in  the  words  of  the  instrument  or  the 
circumstances  of  the  case.  Those  must  be  first  examined,  and 
their  effect  ascertained.  If,  therefore,  in  the  present  case,  the 
manifestation  of  intent  is  established,  as  to  the  person  to  whom 
the  remainder  was  given,  if  it  be  proved  that  Lord  Orford  meant 
by  the  terms  of  the  grant  to  give  it  to  a  right  heir  not  ascertained 

at  the  time  of  the  grant,  but  who  would  be  when  the  re- 
[*111]  mainder  was  to  vest  in  *  possession,  no  predilection  for, 

or  presumption  in  favour  of  vesting,  can  oi)erate  to  change 
the  person  of  the  donee,  or  make  the  remainder  vest  in  the  person 
answering  the  right  heir  at  the  time  of  the  deed.  The  question, 
therefore,  of  vested  or  contingent,  resolves  itself  into  and  becomes 
dependent  on  the  same  point,  which  has  been  already  considered, 
viz.  the  manifestation  of  the  grantor's  intention  in  respect  to  the 
person  designated  to  be  his  grantee. 
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Tt  is  said  that  if  we  read  this  limitation,  without  knowing  who 
the  person  was  that  at  the  time  answered  the  description  of  right 
heir,  all  would  agree  that  it  was  a  vested  remainder  in  the  then 
existing  right  heir ;  and  generally,  that  a  remainder  to  the  heir  of 
a  deceased  person  is  considered  by  every  lawyer,  and  treated  of  in 
every  book,  as  a  vested  remainder  in  the  then  existing  heir.  So  it 
unquestionably  is,  if  the  limitation  is  considered  nakedly  by  itself, 
without  taking  into  consideration  the  other  parts  of  the  same 
instrument,  or  the  circumstances  of  the  case,  from  whence  the 
legal  presumption  in  favour  of  vesting  may  be  rebutted,  and  a  con- 
trary intention  shown  to  exist  And  herein  may  be  traced  the 
cause  of  all  the  difTerence  of  opinion  that  has  prevailed  in  respect 
to  the  construction  of  this  limitation.  It  will  be  found  to  proceed 
entirely  from  the  difference  in  the  mode  of  considering  the  limita- 
tion, whether  the  attention  is  confined  to  the  terms  of  it,  without 
reference  to  the  other  parts  of  the  deed,  or  the  peculiar  circum- 
stances of  the  case,  the  character  in  which  the  grantor  himself 
stood,  the  occasion  of  making  the  deed,  and  the  object  and  pur- 
pose to  be  effectuated  by  it,  from  all  which  the  intention  of  the 
grantor  in  this  particular  case  is  to  be  discovered ;  or  whether,  in 
ascertaining  the  construction,  not  only  the  terms  of  the 
limitation,  but,  likewise,  all  *  these  other  circumstances  [*112] 
are  taken  into  consideration.  The  result  of  the  former 
mode  leads  to  the  construction  of  the  limitation  being  a  vested 
remainder  in  the  person  answering  the  description  of  right  heir  at 
the  time  of  the  execution  of  the  deed ;  of  the  latter,  that  of  its 
being  a  contingent  remainder  to  the  person  who  should  answer 
the  description  at  the  time,  and  in  the  event  to  which  the  limita- 
tion was  evidently  meant  to  refer.  All  the  authorities  upon  this 
subject  are  in  unison  with  this  doctrina  The  legal  presumption 
in  favour  of  vesting  is  never  carried  further.  It  is  always  a 
secondary  and  subordinate  rule  to  that  in  favour  of  intention.  The 
primary  inquiry  in  every  case  is  as  to  intention. 

For  the  general  principle  the  counsel  on  both  sides  refer  to  the 
case  of  Doe  v.  Maxey^  12  East,  604,  in  which  Mr.  Justice  Bayley 
says,  "  It  is  a  settled  rule  not  to  read*a  limitation  in  a  will  as 
being  a  contingent  remainder,  unless  such  appears  clearly  to  have 
been  the  intention  of  the  testator ;  but  if  it  will  admit  of  being 
considered  as  a  vested  remainder,,  the  Court  will  always  read  it 
as  such,  because  a  contingent  remainder  is  always  liable  to  be 
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defeated,  and  the  intention  of  the  testator  thereby  frustrated." 
The  decision  in  that  case  proceeded  entirely  upon  intention,  and 
recognises  the  qualification  of  the  rule  in  favour  of  it  The  cer- 
tificate of  the  same  learned  Judge  in  the  present  case  affords  a 
strong  practical  illustration  of  the  mode  in  which  the  rule  is  to 
be  applied. 

Bacon's  Abridgment,  vol.  v.   p.   735,  2   Eolle's   Abridgment, 

415,  1  Coke's  Rep.  95  and  103,  and  Plowden,  56,  all  stat- 
[*  113]  ing  that  "  where  an  estate  is  limited  either  by  *  common 

law,  or  by  way  of  use  to  one  for  life,  or  in  tail,  remainder 
to  the  right  heirs  of  J.  S.,  who  is  then  dead,  it  is  a  good  re- 
mainder, and  vests  presently  in  the  person  who  is  heir-at-law  to 
J.  S.  by  purchase, "  prove  nothing  but  what  is  before  admitted  to 
be  the  general  effect  of  such  a  limitation  of  a  remainder  to  the 
heirs  of  a  deceased  person,  considered  by  itself,  without  any  other 
words  or  circumstances,  from  whence  a  different  intention  can  be 
collected.  There  is,  in  such  a  case,  nothing  to  show  a  future  heir 
to  have  been  referred  to,  except  that  the  estate  is  not  to  go  over 
to'  him  till  a  future  time ;  but  that  is  a  circumstance  common  to 
every  remainder,  and  does  not  prevent  the  immediate  vesting  in 
interest,  and  consequently  is  not  alone  sufficient  to  get  the  better 
of  the  general  presumption.  But  these  authorities,  for  the  reasons 
before  given,  do  not  determine,  or  in  the  least  affect  the  present 
case.  To  sustain  the  point  contended  for  by  the  plaintiffs,  cases 
should  have  been  adduced  in  which  the  presumption  in  favour  of 
vesting  was  determined  to  prevail,  notwithstanding,  and  in  oppo- 
sition to  the  circumstances  of  the  case,  and  the  other  parts  of  the 
instrument,  by  which  it  was  manifestly  proved  that  such  pre- 
sumption would  be  contrary  to  the  clear  intention  of  the  framei 
of  it  On  the  contrary,  it  will  be  found  established  by  all  the 
authorities,  that  an  intention  clearly  manifested  not  to  vest  will 
control  the  primd  facie  legal  effect  of  a  limitation,  which,  taken 
by  itself,  would  create  a  vested  remainder. 

Every  case  in  which,  notwithstanding  the  limitation  was  of 
that  nature,  a  reference  to  intent  has  been  admitted  as  the  criterion 
to  determine  the  question  of  vested  or  not  vested,  whatever  may 

have  been  the  decision,  is  an  authority  for  this  purpose. 
[*  114]  In  Pyot  V.  *Pyot,  1  Ves.  Sen.  335,  Lord  Hardwicke  seemed 

to  consider  the  description  of  the  nearest  relation  of  the 
Pyots  to  refer  to  the  time  of  the  contingency  happening,  and  to 
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apply  to  such  persons  as  should  then  be  the  testatrix's  nearest 
relation  of  the  Pyots.  In  Ban  v.  Smith,  Cro.  Eliz.  532,  the  reso- 
lution that  the  daughter,  if  unmarried,  would  have  taken  under  the 
limitation  of  the  remainder  to  the  next  of  the  testator's  name,  in 
preference  to  the  son,  to  whom  an  estate  tail  had  been  given,  mu8t 
have  been  founded  on  the  manifest  intent  of  the  testator  control- 
ling the  legal  import,  by  which  the  remainder  would  on  his  death 
have  vested  in  the  son.  The  answer  to  the  dictum  in  Jobson's 
Oase,  Cro.  Eliz.  576,  as  to  what  would  have  been  the  decision  had 
the  daughter  been  unmarried  at  the  time  of  the  testator's  death,  is 
that  there  was  nothing  which  could  in  that  case  have  operated  to 
prevent  the  remainder  becoming  vested  in  her.  Teynham  v.  IVebb, 
2  Ves.  Sen.  198,  though  distinguishable  from  the  present  case,  as 
relating  to  the  vesting  of  portions,  is  yet  a  strong  authority  on 
this  subject,  as  showing  the  necessity,  in  the  opinion  of  Lord 
Hardwicke,  of  considering  the  circumstances  of  the  case,  in  order 
to  determine  the  period  at  which  vesting  should  take  place,  to 
answer  the  intention  and  object  of  the  deed.  Lord  Hardwicke 
begins  with  observing  (what  he  states  to  be  a  material  part  of  the 
case)  that  there  is  no  particular  time  mentioned  in  the  deed  at 
which  the  portion  is  to  vest :  it  is  left  at  large,  and  must  arise 
from  construction.  He  then  mentions  four  periods  of  vesting,  and 
examines  each  by  the  test  of  their  answering  the  intent  of  the 
grantor.  As  to  one  period,  the  execution  of  the  deed,  he  says, 
"  To  construe  this  to  relate  to  the  time  of  the  execution 
of  the  deed,  and  to  vest  then,  would  be  *  absurd,  and  [*115] 
plainly  defeat  the  intent. "  As  to  another,  he  says,  "  The 
consequence  would  be  contrary  to  the  intent  of  the  parties,"  and 
therefore  he  rejects  it  As  to  a  third,  he  thinks  there  would  be  a 
great  deal  of  inconvenience  in  adopting  it;  and  therefore  he  does 
not  adopt  it  And  he  finally  concludes  in  favour  of  another  period, 
in  order  to  avoid  all  the  inconveniences,  and  many  absurdities, 
which,  he  says,  would  arise  from  construing  this  money  absolutely 
vested  at  any  of  the  other  times. 

In  Phillips  V.  Deakin,  1  M.  &  S.  744,  the  Court,  upon  the 
ground  of  intention,  decided  that  the  limitations  were  contingent 
and  suspended  till  the  prior  estates  should  be  determined ;  and  the 
counsel  on  both  sides,  arguendoy  considered  the  question  of  vested 
or  contingent  to  depend  upon  the  intent  of  the  testator,  with  a 
strong  presumption  only  in  favour  of  vesting. 
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The  question  as  to  the  effect  of  legal  import,  and  the  presump- 
tion in  favour  of  vesting,  and  as  to  the  period  of  time  to  which  the 
description  of  heir  should  be  referred,  wheie  there  are  no  words  of 
gift  fixing  any  particular  time,  came  imder  the  consideration  of 
Lord  Alvanley,  in  the  case  of  Holloway  v.  Holloway,  5  Ves.  399 
(5  R  B.  81),  and  though  that  great  Judge  decided  that  in  that 
case  the  remainder  vested  in  the  persons  answering  the  description 
of  heirs  at  the  time  of  the  death,  yet  it  is  evident  from  the  reason- 
ing used  in  the  judgment  that  ho  considered  the  question  to 
depend  entirely  upon  intention,  and  that  his  decision  in  favour  of 
the  legal  presumption  proceeded  entirely  upon  the  ground  that 

there  was  not  a  sufficient  manifestation  of  a  contrary  intent 
[*116]  The  whole  of  the  judgment  is  important,  and*  towards 

the  conclusion  of  it  his  Lordship  observes :  "*  I  cannot,  upon 
that  ground  alone,  that  the  daughter  named  in  the  will  was  one 
of  the  heirs-at-law,  hold  that  heirs  at  a  particular  time  were 
intended.  My  opinion  is  that  there  is  not  enough  in  this  will  to 
give  the  words  any  other  than  their  primd  facie  construction,  — 
heirs-at-law  at  his  own  death.  If  so,  it  would  be  a  vested  interest 
in  the  persons  answering  that  description  at  his  own  death. ' 

The  case  of  Driver  v.  Frank,  3  M.  &  S.  25,  affirmed  on  appeal , 
6  Price,  41,  2  Moore,  519  (15  R  R  385),  determined  in  1814, 
affords  a  strong  recent  authority  for  the  acknowledged  predomi- 
nance of  intention,  when  sufficiently  expressed,  over  the  legal  pie* 
sumption  in  favour  of  vesting.  The  Judges  of  the  Court  of  King's 
Bench,  though  differing  as  to  the  application  of  the  principle,  yet 
all  concur  in  admitting  its  existence,  and  their  reasoning  is  entirely 
built  upon  it  That  was  a  devise  of  real  estates  to  Bacon  Franks 
for  life,  and  after  his  death  to  his  second,  third,  and  fourth  sons 
in  tail :  at  the  death  of  the  testatrix  there  was  no  son  of  B.  F.  in 
existence ;  four  were  afterwards  bom ;  two  of  whom  were  in  esse 
together ;  the  elder  of  these  two  died  during  the  existence  of  the 
particular  estate.  The  tenant  for  life  died,  at  which  time  there 
was  no  second  son,  the  second  having  become  an  eldest  It  was 
determined  by  a  majority  of  the  Judges,  Lord  Ellenborough, 
Chief  Justice,  dissenting,  that  the  remainder  vested  in  him,  when 
second  and  younger  son,  and  did  not  afterwards  divest  The 
reasoning,  however,  of  the  three  Judges  who  held  it  a  vested 
remainder  proceeds  entirely  upon  the  intention  of  the  testatrix. 
They  all  rest  their  decision  upon  the  ground  that  the  intention 
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to  suspend  vesting  •till  the  determination  of  the  partieu-  [*  117] 
lar  estate  was  not  sufficiently  expressed  or  implied:  all 
agreeing  that  if  such  intention  had  been  sufficiently  expressed  it 
would  have  controlled  the  legal  presumption  in  favour  of  vesting. 

In  a  still  more  recent  case,  Doe  d.  King  v.  Frost,  3  B.  &  Aid. 
546  (22  R  E.  478),  the  same  Court  decided  in  favour  of  intention, 
against  the  legal  presumption  in  favour  of  vesting,  making  on  that 
ground  the  term  "  heirs  "  refer  not  to  the  time  of  the  death  of  the 
testator,  but  to  a  future  contingency. 

These  authorities  appear  to  me  to  remove  the  main  difficulty  in 
the  present  case,  as  they  relieve  the  Court  from  the  necessity, 
which  was  contended  to  be  imposed  on  it,  of  adopting  implicitly, 
in  the  construction  of  the  limitation  in  question,  the  technical 
meaning  and  legal  operation  of  the  words,  without  being  at  liberty 
to  examine  into  the  real  intention  and  meaning  of  the  party  using 
them.  They  clearly  prove  that  the  question  is  open  to  that 
examination,  and  may  be  determined  by  it.  They  show  that  a 
measure  and  limit  is  set  to  the  rule  in  favour  of  technical  import 
and  meaning.  It  is  not  an  absolute  universal  and  conclusive  rule, 
but  subject  in  all  cases  to  be  controlled  bj  intention  when  that 
sufficiently  appears.  The  question  then  in  the  present  case  is 
reduced  to  this  single  point.  Legal  inference  and  presumption  is 
admitted  to  be  in  favour  of  the  construction  contended  for  by  the 
plaintiffs;  and  that  presumption  must  prevail,  unless  it  can  be 
rebutted  by  clear  and  sufficient  proof  of  a  contrary  intention. 
Does  that  proof  exist  in  this  case  ?  I  am  clearly  of  opinion  that 
it  does.  Before  entering  into  a  statement  of  the  reasons 
which  have  induced  me  to  come  *  to  this  conclusion,  and  [*  118] 
which  it  will  only  be  necessary  to  do  very  briefly,  as  they 
have  been  already  in  a  great  measure  anticipated,  it  will  be  proper 
to  premise,  that  in  order  to  overcome  the  presumption  in  favour  of 
technical  meaning,  and  control  the  legal  operation  of  the  words 
of  an  instrument,  it  is  not  necessary  that  a  contrary  intention, 
to  use  the  words  in  a  dififerent  sense,  should  be  declared  in  express 
words.  It  is  necessary  that  it  should  manifestly  and  plainly 
appear,  but  that  it  may  from  the  other  parts  of  the  instrument, 
and  from  all  the  circumstances  of  the  case,  as  satisfactorily  as  if 
declared  in  express  terms.  An  intention  may  be  implied  as  well 
as  expressed,  if  the  implication  be  attended  with  the  same  cer- 
tainty.    The  reasoning  of  all  the  Judges  in  all  the  cases  referred 
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to  has  proceeded  on  this  principle.  In  none  was  there  a  direct 
expression  of  intention;  but  the  argument  for  and  against  the 
intention  rests  in  every  case  upon  an  examination  of  the  circum- 
stances, and  the  consequences  following  upon  either  of  the  inter- 
pretations proposed 

In  respect  to  the  general  intent  and  purpose,  no  case  has  ever 
existed,  and  it  is  difficult  to  conceive  any  to  e.xist,  which  affords 
more  explicit,  certain,  and  authoritative  information  than  the 
present,  because  it  is  given  in  a  minute  and  unusual  detail  by  the 
grantor  himself  on  the  face  of  the  deed,  in  which  is  disclosed  not 
only  what  was  about  to  be  done,  but  the  reasons  why  the  deed 
was  made,  the  circumstances  that  occasioned  it,  the  object  which 
it  was  to  effectuate,  and  the  mode  in  which  that  object  was  to  be 
attained.  And  on  this  part  of  the  case  the  explicit  opinion  given 
by  the  late  Master  of  the  Eolls  (in  which  I  entirely  concur) 
makes  it  unnecessary  to  dwell.  "  That  Lord  Orford  (he  observes) 
had  the  intention  which  is  ascribed  to  him"  (that  is,  an. 
[*  119]  intention  so  to  settle  the  estate  as  to  carry  *  it  to  his  rela- 
tions on  his  mother's  side,  in  default  of  issue  of  his  own 
body),  "  there  can,  I  think,  be  no  reasonable  doubt  *  He  refers 
to  the  preamble,  in  which  this  intention  is  clearly  manifested.  It 
is,  therefore,  not  a  case  of  conjectural  intention,  not  in  suspense 
or  doubt,  but  of  declaration  plain,  clear,  and  certain.  Thus  far 
we  proceed  on  sure  and  safe  ground,  in  which  all  are  agreed. 
Still,  however,  a  distinction  is  taken  between  the  intention  with 
which  the  deed  was  made,  and  the  meaning  of  the  words  contained 
in  it.     And  to  this  the  inquiry  must  now  be  confined. 

It  has  been  shown  that  the  limitation  presents  for  examination 
two  interpretations  of  the  description  contained  in  it,  neither  the 
words  themselves,  nor  any  rule  of  law  necessarily  deciding  the 
question  in  favour  of  either.  It  has  also  been  shown  that  in  such 
a  case,  legal  inference,  though  entitled  to  great  weight,  is  not  the 
sole  criterion  to  govern  the  construction.  That  the  intention  and 
meaning  may  and  ought  to  be  primarily  consulted;  and  if  suffi- 
ciently manifested,  must  have  the  preference.  This  being  the 
principle,  there  is,  I  conceive,  little  difficulty  in  the  application 
of  it  Examined  by  this  test,  it  will,  I  think,  clearly  appear, 
both  negatively,  what  was  not  the  meaning  of  Lord  Orford,  and 
affirmatively,  what  was.  The  case  affords  abundantly  sufficient 
evidence  to  show,  Ist,  that  Lord  Orford  did  not  mean,  by  the 
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terms  made  use  of  in  this  limitation,  to  give  the  remainder  to  the 
person  answering  the  description  of  right  heir  of  Samuel  RoUe,  at 
the  time  when  the  remainder  was  created ;  and  2ndly,  that  he  did 
mean  to  give  it  to  the  person  who  should  answer  that  description 
at  the  time  and  in  the  event  when,  if  at  all,  the  remainder  was 
to  take  effect,  —  that  is,  after  his  own  death  and  failure  of 
issue.  The  first  point  is  so  clearly  demonstrated  by  *  the  [*  120] 
other  parts  of  the  deed,  and  the  circumstances  of  the  case, 
that  the  contrary  has  never  been  attempted  to  be  argued.  It 
affords  an  unanswerable  negative  to  such  an  intention  that  the 
person  answering  that  description  was  Lord  Orford,  the  grantor 
himself.  Now,  to  suppose  that  Lord  Orford  meant  to  give  the 
remainder  to  himself  by  this  limitation  is,  when  the  circumstances 
attending  the  framing  of  it  are  considered,  an  argument  of  which 
it  is  not  too  much  to  say  of  it,  that  it  amounts  to  a  reductio  ad 
absurdum.  It  would  suppose  Lord  Orford  to  have  entertained,  at 
the  same  moment,  intentions  on  the  same  points,  directly  opposite 
to  and  incompatible  with  each  other ;  to  provide  in  the  same  event 
for  a  course  of  succession  directly  the  opposite  to  that  which  he 
declared  himself  desirous  to  effectuate. 

The  argument  in  favour  of  that  construction  has  therefore  never 
been  put  on  this  ground :  it  has  rested  entirely  on  the  peremptory 
and  irresistible  effect  of  legal  inference,  laying  aside  all  consider- 
ation of  this  characteristic  and  decisive  feature  of  the  case ;  viz. , 
the  circumstance  of  the  grantor's  being,  and  knowing  himself  to 
be,  the  sole  heir  of  Samuel  Rolle  at  the  time  of  the  grant.  The 
general  construction  of  such  a  limitation  is  avowedly  adopted, 
just  as  if  no  such  circumstance  had  existed.  It  is  even  insisted 
that  such  circumstance  ought  not  to  have  any  effect  on  the  con- 
struction. *  Supposing  (it  is  said)  we  were  to  read  this  limita- 
tion, without  knowing  who  the  person  was  that  answered  the 
description,  no  doubt  could  possibly  be  raised  upon  its  construc- 
tion. All  would  agree  that  the  then  existing  right  heir  would 
take  a  vested  remainder ;  and  it  would  be  impossible  to  contend 
that  this  was  a  contingent  remainder  to  such  person  as  should  at 
some  future  period  answer  the  description.  When  it  is 
found  that  Lord  Orford  is  himself  the  present  right  *  heir,  [*  121] 
do  the  words  therefore  change  their  meaning  ?  No :  but 
they  are  unskilfully  employed,  and  with  the  meaning  that  prop- 
erly belongs  to  them,  they  will  not  effectuate  the  purpose  which 
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the  framer  of   the   instrument  had   in  his  contemplation."     (2 
Mer.  344.) 

This  passage  shows  the  ground  on  which  the  argument  for  the 
construction  in  favour  of  the  present  right  heir  is  placed.  It  is  an 
entire  and  implicit  reliance  on  legal  inference,  without  allowing 
the  circumstances  of  the  case  to  have  any  weight.  True  it  is,  if 
we  read  the  limitation  separately  by  itself,  without  knowing  who 
was  the  then  right  heir,  or  any  reference  to  the  circumstances, 
such  will  be  the  construction ;  but  will  there  be  the  same  univer- 
sal admission  of  that  construction  if  it  is  known  who  was  the 
then  present  right  heir,  and  if  the  other  parts  of  the  deed  and  all 
the  circumstances  of  the  case  are  considered  ?  Legal  inference  is 
here  put  on  the  same  footing  as  an  express  and  unequivocal 
declaration.  As  applied  to  such  a  case,  no  alteration  in  the  mean- 
ing could  be  produced  by  a  knowledge  of  the  person  by  whom  the 
declaration  was  made.  But  does  the  same  observation  apply  when 
the  imported  meaning  is  not  the  result  of  the  words  themselves, 
but  of  superadded  inference?  The  additional  idea  suggested  by 
inference  originates  not  with  the  writer  but  his  expositor ;  and 
being  collected  extrinsically  by  conjecture,  may  by  extrinsic  cir- 
cumstances be  rebutted.  Take  a  familiar  instance  in  the  construc- 
tion of  the  words  "  the  true  religion : "  the  expositor  interprets  it 
to  mean  the  Christian  religion ;  but  would  he  persevere  in  that 
construction  when  he  discovered  the  words  to  have  come  from  a 

Mahomedan  ?  Do  the  words  change  their  meaning  when 
[*  122]  that  circumstance  is  discovered  ?    No :  *  but  the  erroneous 

inference  of  the  expositor  does,  —  and  so  it  is  in  the 
present  case.  The  donor  could  not  intend  to  identify  his  donee 
by  a  character  which  he  knew  to  apply  at  that  time  exclusively 
to  himself.  The  same  character  must  at  a  future  time,  viz.  after 
the  death  and  failure  of  issue  of  the  grantor,  belong  to  some  other 
person,  and  that  is  the  time  to  which  the  limitation  refers.  It 
does  so  expressly  as  to  the  transfer  of  the  estate.  It  does  so  in 
this  case  by  necessary  implication  as  to  the  person.  The  time  of 
reference  is  not  expressed,  but  it  is  supplied  by  the  context  If 
a  person  holding  for  his  life  a  public  character,  which  on  his  death 
would  be  held  by  some  other  person,  — the  Bishop  of  London,  for 
instance,  — were  to  make  a  grant  by  deed  of  land  purchased  by  him 
for  the  purpose  of  being  annexed  to  his  see,  to  the  use  of  himself 
for  life,  remainder  to  the  Bishop  of  London.     Could  there  be  any 
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doubt  of  the  meaning  being  to  grant  the  remainder,  not  to  himself, 
but  to  the  person  who  would,  after  his  death,  answer  the  descrip- 
tion of  this  same  character?  Suppose  Lord  Orford,  in  the  same 
deed  of  1781,  had  given  directions  for  his  funeral,  and  had  ordered 
that  it  should  be  attended  by  the  right  heir  of  Samuel  RoUe,  would 
not  its  being  the  language  of  the  existing  right  heir,  and  relating 
to  what  was  to  be  done  after  his  death,  have  supplied  by  implica- 
tion the  proper  epithet  expressive  of  the  real  meaning?  The 
description  made  by  the  present  limitation  relates  entirely  to  a 
future  indefinite  period  and  event.  The  reservation  to  the  grantor 
himself  of  the  immediate  uses  was  the  object  of  the  prior  limita- 
tions. In  this  the  whole  subject,  laying  aside  legal  inference 
(which  must  not  be  mixed,  as  it  has  been  with  the  present  subject, 
viz.  the  meaning  of  the  words  themselves,  independent  of  and 
before  the  application  of  legal  inference),  has  a  prospective  and 
future  aspect.  The  epithet  denoting  the  time  of  reference 
*  of  .  the  description  naturally  results  from  the  subject-  [*  123] 
matter  of  the  context,  coupled  with  the  other  circum- 
stances of  the  case. 

One  part  of  the  deed  is  pointed  out  by  the  late  Master  op  the 
Rolls  as  tending  strongly  to  negative  that  construction ;  viz. ,  the 
use  of  the  same  terms  in  the  recital  of  the  deed,  where  it  is  evi- 
dent that  they  could  not  be  so  interpreted.  In  the  witnessing 
part  the  words  are,  "  for  and  in  consideration  of  the  natural  love 
and  afl'ection  which  the  said  George,  Earl  of  Orford,  had  and  bore 
unto  his  relations,  the  heirs  of  the  said  Samuel  RoUe. "  The 
words  **  heirs  of  Samuel  Rolle  "  are  here  used  synonymously  with 
"  relations,  **  and  could  not  have  meant  Lord  Orford  himself ;  for 
he  cannot  be  supposed  to  have  been  declaring  as  a  consideration 
for  the  deed  a  natural  love  and  afifection  for  himself.  It  must 
have  meant,  in  this  place,  some  person  or  persons  other  than  Lord 
Orford  himself;  and  it  is  probable,  as  the  late  Master  of  the 
Rolls  observes,  that  Lord  Orford  used  the  words  **  heirs  of  Samuel 
Rolle  "  in  one  part  of  the  deed  in  the  same  sense  in  which  it  is 
manifest  he  used  them  in  another.  I  concur  in  this  observation, 
though  not  in  the  further  inference  drawn  from  it  The  Master 
OF  the  Rolls  supposed  Lord  Orford  to  have  had  in  view  in  both 
places,  and  to  have  meant  to  designate  by  these  words,  some  exist- 
ing person  other  than  himself,  and  not  future  unascertained  per- 
sons, who  could  not  have  been  the  objects  of  his  natural  love 
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and  affection.  I  cannot  draw  the  same  conclusion.  The  terms 
"  natural  love  and  affection"  here  used  do  not,  I  think,  necessarily 
import  personal  knowledge  or  regard  for  any  particular  individual 
(who,  if  the  intended  object  of  grant,  would  probably  have  been 
specifically  pointed  out  by  naniie,  and  not  left  to  be  discovered 

without  any  clue  to  identify  him),  but  are  the  common 
[*124]  formulae  applied  to  the   *  consideration    of    blood,    and 

inducing  the  consequent  presumption  of  natural  (not 
acquired)  love  and  affection.  This  is  continued  permanently 
throughout  the  whole  line  of  descendants,  who  must  consist  of 
future  unascertained  persons.  The  gift  is  expressly  to  the  heirs  of 
Samuel  EoUe  for  ever.  Lord  Orford's  attachment  was  not  personal 
to  any  individual  member  of  the  family.  The  principle  which 
dictated  the  preference,  quoad  the  estates  in  question,  extended  to 
them  all ;  "to  the  whole  family  and  blood  of  his  late  mother, 
Margaret,  Countess  of  Orford,  on  the  side  or  part  of  her  father, 
the  said  Samuel  Rolle. "  The  description  by  character  only,  and 
not  by  name,  is  the  only  description  that  could  have  been  given 
if  the  future  unascertained  right  heir  was  the  person  intended  to 
be  referred  to ;  but  it  is  not  the  natural  way  in  which  Lord  Orf ord 
would  have  designated  himself,  nor  is  it  the  way  in  which  Lord 
Orf  ord  describes  himself  in  each  of  the  preceding  and  subsequent 
limitations,  intended  to  apply  to  himself,  wherein,  without  any 
circumlocution  or  periphrasis,  he  is  mentioned  by  his  proper  name 
and  title,  "  George,  Earl  of  Orford. "  Why  should  there  have  been 
this  change  in  the  description  if  the  same  person  were  throughout 
intended  \  Why  should  a  less  degree  of  particularity  and  cer- 
tainty have  been  observed  in  limitations  where,  from  their  being 
followed  with  immediate  execution,  there  was  less  danger  of 
ambiguity  or  mistake  than  in  one  where  the  danger  was  greater, 
from  the  possibility  of  its  effect  being  postponed  to  a  remote 
futurity  ?  Again,  how  are  we,  on  this  hypothesis,  to  account  for 
the  powers  of  appointment  and  revocation  specially  reserved  to 
Lord  Orford,  in  the  limitations  preceding  and  following  the  limi- 
tation in  question  ? 
Though    it    has    not   been    argued    that    Lord    Orford    could 

have  designedly   used    the   term   "  right   heir '    in   this 
[*  125]  *  limitation  in  the  technical  sense,  meaning  thereby   to 

designate  himself,  yet  it  has  been  suggested  that  he  might 
have  so  done  inadvertently,  and  under  some  mistake.     Three  con- 
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jectures  have  been  thrown  out  to  account  for  this :  Ist,  That  he 
might  have  supposed  that  a  remainder  vests  in  the  persons  who 
answer  the  description  at  the  time  when  the  preceding  limitation 
expires ;  2ndly,  That  he  might  have  overlooked  the  circumstance  of 
being  himself  the  right  heir  of  Sajnuel  BoUe ;  and,  3rdly,  That  he 
might  have  conceived  that  the  grantor  could  not  himself  be  con- 
sidered as  the  object  of  his  own  grant,  and  that  the  words  would 
therefore  designate  sudi  persons  as  would,  if  Lord  Orford  were  out 
of  the  question,  answer  the  description  of  right  heirs  of  Samuel 
Rolle. 

It  does  not  appear  to  me  that  the  Court  would  be  warranted  in 
adopting  any  of  these  conjectures,  nor  that  any  of  them  will 
account  for  Lord  Orford's  using  the  words  in  the  sense  supposed. 
The  difl&culty  is  rather  increased  than  removed  by  them.  They 
proceed  upon  the  ground  of  imputing  to  Lord  Orford  a  double 
mistake :  first,  in  the  mistaken  use  of  the  term ;  and,  secondly,  in 
being  led  into  that  mistake  by  the  commission  of  a  prior  mistake. 
There  is  no  evidence  to  show  that  he  committed  either  mistake. 

The  first  conjecture,  instead  of  accounting  for  Lord  Orford 's 
using  the  term  **  right  heir  "  to  describe  himself,  would  rather 
tend  to  establish  the  contrary  conclusion.  For  if  he  adverted  to 
the  legal  doctrine  concerning  the  vesting  of  a  remainder,  and 
meant  that  the  remainder  should  vest  in  the  persons  who  answered 
the  description  at  the  time  when  the  preceding  limitations  expired, 
he  must  have  known  that  the  only  way  of  effectuating  that  inten- 
tion was  by  settling  the  remainder  accordingly,  and  mak- 
ing it  a  contingent  remainder  to  the  person  answering  *  the  [*  126] 
description  at  that  time,  and  not  a  vested  remainder  in 
the  person  answering  the  description  at  the  time  when  the  deed 
was  executed. 

The  second  conjecture  assumes,  without  any  proof  in  support  of 
it,  a  fact  in  itself  in  the  highest  degree  improbable,  and  which  is 
expressly  contradicted  by  the  recital  of  the  deed.  To  suppose 
that  Lord  Orford  should  at  any  time  have  overlooked  the  circum- 
stance of  being  himself  the  right  heir  of  Samuel  Bolle,  his  mater- 
nal grandfather,  the  heirship  formed  by  only  two  links  in  the 
pedigree,  and  one  individual  only  in  each.  Lord  Orford,  the  only 
child  of  his  mother,  and  she  the  only  child  of  Samuel  Rolle, 
would  have  been  highly  improbable ;  to  suppose  him  to  overlook 
this  at  the  time  and  under  the  circumstances  of  this  deed,  when 
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the  circumstance  of  the  heirship  of  Samuel  RoUe  formed  the  prin- 
cipal subject  of  his  anxious  attention,  and  the  main  reason  for 
making  the  deed  would  be  still  more  improbable ;  but  to  entertain 
or  act  upon  such  a  conjecture,  in  the  teeth  of  the  recital  of  the 
deed,  in  which  the  connection  by  heirship  with  Samuel  BoUe  is 
the  permanent  and  leading  feature,  expressly  and  repeatedly 
stated  by  the  grantor  himself,  as  the  ground  and  foundation  upon 
which  the  whole  settlement  was  made,  and  that  for  the  purpose 
of  defeating  and  destroying  the  settlement,  would  be  totally 
unwarrantable. 

As  to  the  third  conjecture,  if  Lord  Orford  entertained  the  con- 
ception imputed  to  him,  why  should  he  not  have  acted  upon  it  by 
an  express  and  unequivocal  designation  of  the  person  who  was  the 
object  of  his  bounty  rather  than  purposely  misleading  the  con- 
struction by  a  designation  of  himself,  which  he  is  supposed  to 
have  known  and  intended  to  have  been  of  no  avail,  and  which 
could,  therefore,  only  tend  to  present  an  apparent 
[*  127]  *  obstacle  in  the  way  of  his  intention,  without  any  clue 
being  afforded  to  explain  or  unravel  the  mystery  ? 

There  remains  still  to  be  noticed  one  ground  of  argument  under 
the  head  of  intention.  To  overcome  the  technical  meaning,  which 
legal  inference  annexes  primd  facie  to  the  words  "  right  heirs  of 
Samuel  Rolle,"  it  is  contended  not  to  be  suflBcient  to  show  a  nega- 
tive intention  not  to  use  the  words  in  that  sense.  The  onus 
probandi  lies  on  the  party  resisting  the  meaning  of  legal  infer- 
ence, to  show  afi&rmatively,  by  clear  and  sufficient  evidence,  some 
other  meaning  in  which  the  words  were  intended  to  be  used.  And 
this,  it  is  said,  both  by  the  Master  of  the  Eolls  and  three  of 
the  Judges,  to  whom  this  question  was  referred,  is  not  done  in 
the  present  case. 

I  entirely  concur,  however,  in  the  opinion  of  Mr.  Justice 
Bayley,  expressed  in  his  certificate,  that  the  meaning  of  Lord 
Orford  in  this  limitation  is,  by  sufficient  evidence,  shown  to  have 
been  to  grant  the  remainder,  if  he  should  make  no  appointment, 
to  such  person  as  at  the  expiration  of  the  estate  tail  should  be  the 
right  heir  of  Samuel  Eolle  in  fee.  First,  because  without  any 
direct  proof  of  actual  meaning  the  Court  would,  I  think,  upon 
general  principles,  be  bound  to  presume  this  to  have  been  the 
meaning  annexed  by  Lord  Orford  to  the  words  which  he  has  used. 
And,  secondly,  because  the  words  themselves,  coupled  with  the 
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other  parts  of  the  deed,  and  the  circumstances  of  the  case,  afford 
clear  and  sufficient  evidence  that  such  was,  in  fact,  the  actual 
meaning  of  Lord  Orford  in  the  use  of  these  words. 

As  to  the  first  ground,  the  Court  having  been  put  into 
possession  of  the  intention  with  which  the  settlement  *  was  [*  128] 
made,  the  purpose  which  it  was  to  effectuate,  and  the 
description  of  person  to  whom,  in  the  event  in  question,  the  estate 
was  to  be  carried  by  it,  and  this  by  the  declaration  of  the  grantor 
himself,  recorded  on  the  face  of  the  deed,  so  as  to  leave  no  reason- 
able doubt  on  the  subject,  and  being  called  upon  to  expound  a  set 
of  words,  admitting  equally  of  two  interpretations ;  one  of  which, 
though  conformable  to  what  would  be  the  primd  facie  technical 
meaning,  yet,  if  adopted,  would,  in  this  case,  have  the  effect  of 
defeating  the  intention,  disappointing  the  purpose,  and  transfer- 
ring the  estate  from  the  person  intended  to  be  the  grantee,  to  the 
very  person  intended  to  be  excluded :  the  other,  on  the  contrary, 
in  every  respect  fulfilling  and  carrying  into  execution  the  declared 
object  and  purpose,  in  exact  accordance  with  the  recorded  inten- 
tion of  the  grantor, —  the  Court,  I  say,  is,  in  such  a  case,  bound 
by  all  the  principles  and  authorities  that  have  been  referred  to, 
affording  the  rule  of  construction,  both  of  deeds  and  wills,  to  pre- 
sume in  favour  of  the  latter  meaning,  and  reject  the  former.  By 
the  same  principles  the  Court  is  bound  to  form  the  same  conclu- 
sion, from  the  effect  which  one  interpretation  has  to  render  the 
deed  nonsensical,  inoperative,  and  void ;  the  other  to  reconcile  all 
the  parts  of  it,  and  make  them  consistent  and  productive  of  their 
proper  effect.      Ut  res  magis  valeat  quant  pereat 

Under  the  second  head,  when  one  of  the  two  meanings  of  which 
the  words  are  capable  has  been  completely  negatived,  and  proved 
to  be  such  as  the  grantor  could  not  have  entertained,  it  follows  as 
a  necessary  consequence  that  he  must  have  entertained  the  other, 
unless,  what  is  not  to  be  supposed,  the  grantor  used  the  words 
without  any  meaning  at  all.  Of  the  two  right  heirs,  the 
present  and  the  future,  *  either  might  have  been  the  object  [*  129] 
of  his  grant  in  this  limitation,  if  it  be  clearly  proved  that 
he  did  not  mean  the  former,  it  necessarily  follows  that  he  must 
have  meant  the  latter. 

There  is,  besides,  positive  and  direct  evidence  that  this  was  his 
meaning.  It  is  said  "  that  it  is  only  because  this  would  have 
been  the  most  proper  limitation  to  effect  the  grantor's  object,  that 
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we  are  desired  to  say  it  is  the  limitation  which  he  has  actually 
made."  Is  not  this  a  very  sufficient  reason  for  coming  to  this 
conclusion  ?  As  applied  to  express  words  that  have  a  fixed  and 
determinate  meaning,  no  argument  can  be  derived,  from  the  con- 
sequences they  produce,  to  change  or  affect  their  meaning ;  but  it 
is  not  so  where,  ajB  in  this  case,  the  words  are  doubtful  and  equiv- 
ocal, where  the  sense  is  imperfect,  where  the  sentence  will  admit 
of  two  interpretations :  there  the  consequences  which  will  ensue 
from  either  interpretation  are  properly  considered  to  be  a  right 
criterion  of  the  real  meaning  of  the  party.  What  better  way  can 
we  have  of  ascertaining  what  was  the  actual  meaning  ?  Why  are 
we  to  suppose  the  party  to  have  preferred  the  meaning  that  would 
defeat  his  intention,  destroy  his  deed,  and  carry  the  estate  to  a 
wrong  person,  to  the  one  which  will  produce  the  contrary  effect  ? 
The  reasoning  of  Mr.  Justice  Lawrence,  when  assisting  the  Lord 
Chancelloe  in  Leigh  v.  Leigh,  15  Ves.  103  (10  R  R  31),  pro- 
ceeds upon  this  principle.  He  says,  that  **  in  endeavouring  to 
ascertain  the  meaning  of  a  testator,  the  absurdities,  improbabili- 
ties, and  inconsistencies  which  may  arise  out  of  cases  falling 
within  one  construction  or  another,  have  constantly  been  attended 
to,  with  a  view  of  ascertaining  such  meaning. "     And  after  stating 

that  the  testator  could  only  have  had  one  of  two  objects, 
[*  130]  he  *  adds,  **  That  in  order  to  ascertain  whether  the  first  of 

these  two  objects  was  that  which  the  testator  had  in  his 
view,  the  situation  and  circumstances  of  his  family,  at  the  time 
of  making  his  will,  have  great  weight. " 

If  we  have  recourse  to  the  same  mode  of  reasoning  in  the 
present  case,  if,  laying  aside  technical  and  artificial  reasoning, 
we  apply  our  minds  to  the  unfettered  consideration  of  every  other 
test,  by  which  the  real  meaning  and  intention  of  Lord  Orford,  in 
the  limitation  in  question,  can  be  ascertained,  we  shall  be  at  no 
loss  to  discover  what  was  the  period  to  which  he  meant  the 
description  of  the  right  heir  of  Samuel  RoUe  to  be  referred.  There 
is  no  balance  or  opposition  of  testimony  on  this  point  The  whole 
plan  and  object  of  lihe  settlement,  as  detailed  in  the  recital,  from 
the  beginning  to  the  end,  the  correspondence,  order,  and  connec- 
tion of  all  the  parts  of  it,  the  purpose  which  it  was  to  effectuate, 
the  mode  in  which  that  purpose  was  to  be  effectuated,  the  nature 
of  the  limitation  in  question,  the  period  of  time  and  event  to 
which  it  throughout  solely  relates,  the  terms  in  which  the  person 
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is  described,  the  object  which  the  grantor  had  in  view  in  the 
description^  and  the  requisites  which,  according  to  that  object, 
were  made  necessary  to  give  a  title  under  it,  —  all  concur  in  the 
same  implication;  all  tend  to  negative  the  inference,  by  which 
the  epithet  denoting  a  reference  to  the  present  time  is  added  to 
the  term  **  right  heir,  *  and  demonstrate  the  contrary  inference,  by 
which  the  epithet  denoting  a  reference  to  the  future  time  is  to  be 
inserted. 

A  doubt  has  been  attempted  to  be  raised  respecting  the 
precise  period  and  event  to  which,  on  the  execution  *  of  [*  131] 
the  deed,  the  remainder  to  the  right  heir  of  Samuel  Rolle 
was  to  be  referred.  The  proper  answer  to  this  objection  is,  I 
think,  given  in  the  certificate  of  Mr.  Justice  Bayley.  Subject 
to  the  power  of  appointment,  the  remainder  is  to  the  person  or 
persons  who  should,  at  the  expiration  of  the  estate  tail  given  by 
the  prior  limitation  to  George,  Earl  of  Orford,  answer  the  descrip- 
tion of  right  heir  of  Samuel  BoUe.  The  remainder,  being  sub- 
ject to  the  power  of  appointment,  creates  a  degree  of  uncertainty 
respecting  it.  But  I  have  not  thought  it  necessary  to  enter  into 
the  question  raised  at  the  Bar,  whether  on  that  account  the  re- 
mainder could  be  deemed  a  contingent  one.  I  have  proceeded  on 
the  assumption  that  the  later  authorities  have  set  that  question  at 
rest  The  existence,  however,  of  the  power  of  appointment  ought 
not  to  furnish  an  argument  on  the  other  side,  the  remainder  being 
upon  another  ground  contingent;  viz.,  from  its  being  given  to  a. 
person  who  is  not  ascertained  at  the  time  when  the  remainder  is 
created,  but  who  will  be  at  the  time  when  the  particular  estate 
ia  determined.  The  collateral  maternal  line  of  EoUe  is  to  com- 
mence when  the  direct  line  ends  by  the  death  and  failure  of  issue 
of  George,  Earl  of  Orford.  At  that  time  and  event  the  remainder 
is  to  vest  in  possession  in  the  person  who  is  then  the  right  heir 
of  Samuel  EoUe,  but  subject  to  the  power  of  appointment,  reserved 
by  the  prior  limitation  to  the  grantor,  the  Earl  of  Orford. 

This  is  the  opinion  which,  after  long  and  repeated  considera- 
tion, I  have  formed  upon  this  question,  and  which,  for  the  reasons 
before  given,  I  have  not  thought  it  right  to  withhold.  I  have 
explained  the  grounds  of  it  with,  I  fear,  too  much  of  prolixity  and 
repetition,  but  from  an  anxiety  that  they  may  be  examined, 
if  it  should  *be  wished,  by  a  higher  and  better  tribunal.  [*  132] 
The  question,  however,  which  is  purely  legal,  is  not  now 
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to  be  determined  by  this  opinion.  The  single  point  made  by  the 
defendants,  in  respect  to  this  part  of  the  case,  is,  that  the  legal 
title  ought  not  to  be  considered  as  finally  and  conclusively  deter- 
mined by  the  opinions  which  have  hitherto  been  pronounced  upon 
it ;  that  it  ought  to  be  again  submitted  to  the  consideration  of  a 
Court  of  law.  With  my  impressions  on  the  subject,  and  consider- 
ing the  magnitude  and  importance  of  the  question,  and  the  differ- 
ence of  opinion  that  has  prevailed  respecting  it  amongst  the 
learned  Judges  of  the  Court  of  law  to  which  it  was  referred,  I 
think  a  sufficient  ground  has  been  laid  to  call  for  that  second 
reference.  But  before  that  is  decided,  it  will  be  necessary  to  enter 
into  the  consideration  of  the  other  parts  of  the  case.  .  .  . 


Orey  v.  Pearson. 

86  L.  J.  Ch.  473-482  (8.  G.  6  H.  L.  Cas.  61). 

[473]        TTiB.  —  Estate  TaiL  —  Contingency.  —  Ultimate  Limitation. 

A  testator  devised  estates  S.  and  H.  to  trustees  on  certain  tmsts,  *'  and  subject 
to  the  trusts  aforesaid,  all  the  said  premises  hereinbefore  devised  shall  be  in  trust 
for  my  grandson  Robert  Watson  and  the  heirs  of  his  body ;  but  in  case  he  shall 
die  under  the  age  of  twenty-one  years  and  without  issue,  my  said  messuages  or 
cottages  at  S.  aforesaid  (subject  to  the  trusts  hereinbefore  respectively  declared) 
shall  be  in  trust  for  my  granddaughter  Ann  Watson  and  the  heirs  of  her  hody ; 
but  in  case  she  shall  die  under  the  age  of  twenty-one  and  without  issue, 
[474]  the  said  last-mentioned  premises  shall  be  upon  such  and  the  same  trusts 
as  are  hereinafter  declared  wracerning  my  said  messuage  or  dwelling-hooae 
and  farm  at  S.  aforesaid.  And  I  declare  that  if  my  said  grandson  Robert  Watson 
shall  die  under  the  age  of  twenty-one  years  and  without  issue,"  the  trustees  should 
be  seised  of  the  messuages  and  dwelling-house  at  S.,  in  trust  to  pay  the  rents 
to  two  other  persons  for  life,  "  and  subject  to  the  trusts  hereinbefore  declared, 
the  messuage  and  farm  at  S.  shall  be  in  trust  for  D."  The  grandson  attained 
twenty-one,  and  afterwards  died  without  issue;  the  granddaughter  likewise 
attained  twenty-one  and  afterwards  died  without  issue.  Held  (Lord  St.  Leon- 
ards dissentiente)  aflSrming  the  decree  of  the  Court  below,  that  the  wurds  of  the 
will  must  be  read  as  they  stood,  that  in  the  events  which  had  happened  the 
ultimate  limitation  as  to  the  H.  estate  had  failed,  and  that  estate  had  descended 
on  the  heir*t-law  of  the  testator,  but  that  the  ultimate  limitation  of  the  S.  estate 
continued  in  force. 

This  was  an  appeal  against  an  order  of  Lord  Chancellor  Cran- 
WORTH,  which  had  varied  a  previous  order  of  Vice-Chancellor 
Turner.     The  question  in  this  case  depended  on  the  construction 
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of  the  will  of  Richard  Watson  the  elder,  late  of  Stainton,  in  Cleve- 
land, in  the  county  of  York,  and  related  to  a  freehold  farm  and 
six  cottages  situate  at  Hemlington,  in  the  parish  of  Stainton, 
respectively  devised  by  his  will ;  and  wliich,  in  the  order  of  the 
Lord  Chancellor,  are  called,  collectively,  *  The  Hemlington 
Estate, "  in  order  to  distinguish  them  from  another  estate,  consist- 
ing of  a  messuage  and  farm  in  the  parish  of  Stainton,  also  devised 
by  his  will ;  and  which,  for  the  sake  of  distinction,  are  in  the 
same  order  called  "  The  Stainton  Estate. "  The  testator,  at  the 
time  of  his  death,  was  seised  of  both  these  estates  in  fee  simple. 

The  will  on  which  the  question  arose  gave  annuities  to  several 
persons,  and  then  proceeded  thus :  "  I  give  and  devise  the  mes- 
suage or  cottage  situate  at  Stainton  aforesaid,  now  in  the  occupa- 
tion of  the  said  Mary  Chapman,  unto  her,  the  said  Mary  Chapman, 
for  her  life,  and  after  her  decease  I  devise  the  same  in  manner 
hereinafter  mentioned ;  and  I  give  and  devise  the  freehold  mes- 
suage or  dwelling-house  in  Stainton  aforesaid,  now  in  my  own 
occupation,  with  the  orchard,  garden,  and  garth  to  the  same  be- 
longing, and  my  freehold  farm  situate  in  the  township  of  Stainton 
aforesaid,  now  in  the  occupation  of  John  Sherwood  the  younger, 
and  my  five  freehold  messuages  or  cottages  situate  in  Stainton 
aforesaid,  now  in  the  several  occupations  of  William  Mewbum, 
Martha  Eason,  Thomas  Moncaster,  Thomas  Sherwood,  and  Thomas 
Bradworth,  respectively,  and  the  said  messuage  or  cottage  in 
Stainton  aforesaid,  now  in  the  occupation  of  the  said  Mary  Chap- 
man, but  subject  to  and  expectant  upon  her  said  life  estate  therein, 
and  also  my  freehold  messuage  or  dwelling-house  and  farm  situ- 
ate at  Hemlington,  in  the  parish  of  Stainton  aforesaid,  now  in 
the  occupation  of  the  said  John  Sherwood,  with  the  appurten- 
ances to  the  same  premises  respectively  belonging,  unto  and  to 
the  use  of  my  grandson  Robert  Watson  Darnell,  of  Monkwear- 
mouth,  in  the  said  county  of  Durham,  common  brewer,  and 
Watson  Chapman,  of  Ravensworth  Mill,  in  the  county  of  York, 
miller,  their  heirs  and  assigns  for  ever;  upon  the  trusts  hereinafter 
declared  concerning  the  same  (that  is  to  say) :  Upon  trust  by  mort- 
gage or  sale  of  the  same  premises,  or  of  a  competent  part  thereof, 
or  by  and  out  of  the  rents  and  profits  thereof,  or  by  all  or  any  of 
the  same  ways  and  means,  to  raise  and  levy  and  pay  the  several 
annuities  or  yearly  sums  of  money  hereinbefore  given  or  provided 
for  the  said  several  annuitants,  and  at  the  times  and  manner 
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hereby  mentioned,  during  the  continuance  thereof  respectively, 
and  subject  thereto,  in  trust,  by  all  or  any  of  the  same  ways  and 
means  to  raise  and  levy  and  pay  the  sum  of  £2000  to  my  grand- 
daughter Ann  Watson,  as  and  when  she  shall  attain  the  age  of 
twenty-one  years,  with  such  yearly  sum  in  the  meantime  for  her 
maintenance  and  education  as  hereinafter  mentioned  in  lieu  of 
the  interest  thereof :  Provided  that,  in  case  my  said  granddaughter 
shall  not  live  to  attain  that  age,  then  the  said  legacy  or  sum 

of  £2000  shall  not  be  raised  or  paid:  and,  subject  to 
[*475]  *the  trusts  aforesaid,  all  the  said  premises  hereinbefore 

devised  shall  be  in  trust  for  my  grandson  Bobert  Watson 
and  the  heirs  of  his  body ;  but,  in  case  he  shall  die  under  the  age 
of  twenty-one  years  and  without  issue,  my  said  messuage  or 
dwelling-house  and  farm  at  Hemlington  aforesaid,  and  my  said 
six  messuages  or  cottages  at  Stainton  aforesaid  (subject  to  the 
trusts  hereinbefore  thereof  respectively  declared),  shall  be  in  trust 
for  my  said  granddaughter  Ann  Watson,  and  the  heirs  of  her  body ; 
but  in  case  she  shall  die  under  the  age  of  twenty-one  years  and 
without  issue,  the  said  last-mentioned  premises  shall  be  upon 
such  and  the  same  trusts  as  are  hereinafter  declared  concerning  my 
said  messuage  or  dwelling-house  and  farm  at  Stainton  aforesaid ; 
and  I  declare  and  direct  that  if  my  said  grandson  Robert  Watson 
shall  die  under  the  age  of  twenty-one  years  and  without  issue, 
then  and  in  that  case  the  said  Eobert  Watson  Darnell  and  Watson 
Chapman,  their  beirs  and  assigns,  shall  stand  and  be  seised  of  my 
said  messuage  or  dwelling-house  at  Stainton  aforesaid,  now  in  my 
own  occupation,  and  the  said  farm  at  Stainton  aforesaid,  now  in 
the  occupation  of  the  said  John  Sherwood,  upon  the  trusts  follow- 
ing ;  (that  is  to  say),  in  trust  to  pay  the  rents,  issues,  and  profits 
of  the  same  premises  to  or  for  the  use  of  my  said  son  Bichard 
Watson  for  and  during  his  natural  life,  at  the  same  times  and  iu 
like  manner  and  subject  to  the  same  restrictions,  control,  and 
determination  as  are  hereinafter  mentioned  or  declared  of  or 
concerning  the  said  annuity  or  yearly  sum  of  £60  hereby  provided 
for  him  as  aforesaid;  and  from  and  after  his  decease,  or  other 
sooner  determination  of  his  life  interest  therein,  in  trust  to  pay 
the  same  rents,  issues,  and  profits  unto  my  said  daughter-in-law 
Mary  Watson,  during  her  life,  if  she  shall  so  long  continue  the 
widow  of  the  said  Richard  Watson ;  and,  subject  to  the  trusts 
hereinbefore  thereof  declared,    the  said  messuage  and  farm  at 
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Stainton  aforesaid  shall  be  in  trust  for  my  grandson  William 
Darnell  and  the  said  Eobert  Watson  Darnell  and  my  grand- 
daughter Elizabeth  Darnell,  in  equal  shares  as  tenants  in  common, 
their  respective  heirs  and  assigns  for  ever. " 

The  testator's  will  also  contained  a  power  to  appoint  new  trus- 
tees, and  he  thereby  appointed  Eobert  Watson  Darnell  and  Watson 
Chapman  his  executors. 

Ann  Watson,  the  wife  of  the  testator,  died  in  his  lifetime. 

The  testator  died  in  August,  1817,  without  having  revoked  or 
altered  his  will,  which  was  duly  proved  by  his  executors,  Eobert 
Watson  Darnell  and  Watson  Chapman. 

Watson  Chapman  died  in  the  month  of  December,  1824,  leav- 
ing his  co-executor  and  co-trustee  Eobert  Watson  Darnell  him 
surviving,  and  Eutter  was  appointed  trustee  in  the  place  of  Watson 
Chapman. 

The  testator  left  Eichard  Watson  his  only  surviving  son  and 
heir-at-law,  and  his  grandchildren  Eobert  Watson  and  Ann  Wat- 
son, who  were  the  only  children  of  Eichard  Watson,  him 
surviving. 

The  testator  also  left  surviving,  his  daughter-in-law  Mary 
Watson,  who  died  in  the  month  of  March,  1831,  and  his  sister 
Mary  Chapman,  who  died  in  the  month  of  June,  1832. 

The  grandson  Eobert  Watson  attained  his  age  of  twenty-one 
years  in  May,  1829,  and  entered  into  possession  of  the  heredita- 
ments devised  to  him  by  the  testator,  and  so  continued  until  his 
death  in  1848,  but  he  never  in  any  manner  barred,  or  attempted 
to  bar,  his  equitable  estate  tail  in  these  hereditaments.  He  was 
never  married. 

The  testator's  son  Eichard  Watson  died  in  the  month  of  August, 
1844,  intestate,  and  leaving  his  son  Eobert  Watson  his  heir- 
at-law. 

Eobert  Watson  made  his  will  in  July,  1843,  and  devised  all  his 
real  estates  and  personal  estate  to  his  sister  Ann  Watson,  her 
executors,  &c. ,  for  ever,  and  he  appointed  her  the  sole  executrix 
of  his  will,  which  she  duly  proved. 

Ann  Watson,  upon  the  death  of  her  brother,  entered  into  the 
possession  of  all  the  hereditaments  devised  to  him  by  the  testator, 
and  continued  in  such  possession  until  her  death,  but  never  barred, 
or  attempted  to  bar,  her  estate  tail  in  the  hereditaments  devised  to 
her  by  the  testator  Eichard  Watson.  She  died  in  February,  1849, 
VOL.  xrv.  —  41 
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above  age,  but  unniarried.  She  made  her  will,  dated  the  25th  of 
November,  1848,  whereby  she  devised  all  her  lands  and  heredita- 
ments situate  in  the  several  townships,  precincts,  or  ter- 
["476]  ritories  of  Stainton  *and  Hemlington,  in  Cleveland,  or 
in  the  parish  of  Stainton  aforesaid,  and  all  other  her 
real  estate  whatsoever,  to  William  Hill  (since  deceased),  and 
William  Pearson,  their  heirs  and  assigns,  upon  trust  to  sell  the 
same,  and  to  stand  possessed  of  the  proceeds  to  pay  the  several 
legacies  thereinbefore  given,  and  she  gave  the  residue  of  such  pro- 
ceeds to  William  Hill  and  the  respondent  William  Pearson,  their 
respective  executors,  administrators,  and  assigns,  for  their  respec- 
tive proper  use  and  benefit;  she  appointed  them  her  executors, 
and  they  duly  proved  her  will. 

William  Pearson  and  William  Hill  (since  deceased)  filed  their 
bill  in  1850,  against  William  Rutter  and  others  (the  now  appel- 
lants), and,  claiming  through  the  heir-at-law  of  the  testator, 
prayed  that  it  might  be  declared  that  in  the  events  which  had 
happened  the  limitations  in  the  will  had  become  inoperative,  and 
that  they,  as  representing  the  heir,  were  entitled  to  both  estates; 
and  that  Rutter,  who  had  been  appointed  a  trustee  of  the  will,  and 
had  become  the  surviving  trustee  thereof,  might  convey  to  them 
accordingly. 

The  cause  was  heard  before  Vice-Chancellor  Turner,  who,  by 
an  order  dated  the  6th  of  December,  1852,  dismissed  the  bill 
with  costs,  his  Honour  beiug  of  opinion  that  both  estates  still 
continued  subject  to  the  ultimate  limitation  contained  in  the 
will,  and  under  which  the  appellants  claimed  and  derived  their 
title  in  the  estates. 

The  plaintiffs  appealed  from  this  order;  and  by  an  order,  dated 
the  11th  of  June,  1853,  the  Lord  Chancellor  was  pleased  to  vary 
the  Vice-Chancellor's  order,  and  to  declare  in  substance  that, 
in  the  events  which  had  happened,  the  Hemlington  estate  had  de- 
scended to  the  heir-at-law  of  the  testator,  and  that  Pearson  and 
Hill  were  entitled  thereto;  but  that  the  ultimate  limitation  in  the 
will  of  the  Stainton  estate  continued  in  force,  and  that  the  appel- 
lants were  respectively  entitled  thereto  in  manner  therein  men- 
tioned.    (3  De  G.,  M.  &  G.  398.) 

The  present  appeal  was  presented  against  that  order. 

Mr.  Walker,  Mr.  Malins,  and  Mr  Q.  Y.  Robson,  for  the  appel- 
lants, contended  that  the  rule  of  construction  in  Broxon^word  v. 
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EdwardSy  2  Ves.  243,  must  govern  this  case,  and  that  the 
authority  of  that  decision  was  not  affected  by  that  of  Doe  d. 
Usher  v.  Jessep,  12  East,  288  (11  R  R  380),  but  that  the  latter 
was  erroneous.  They  cited  in  illustration  of  this  argument, 
Woodward  v.  Olasbrook,  2  Vem.  388 ;  Mortimer  v.  Hartley y  3  De 
G.  &  SnL  316,  19  L  J.  C.  R  153,  6  C.  B.  819,  20  L  J.  Ex.  129, 
6  Ex.  47;  Malerly  v.  Strode,  3  Ves.  450  (4  R  R  61);  Fingal  v. 
Blake,  2  Molloy,  50;  Fairfield  v.  Morgan,  2  Bos.  &  R  (N.  R)  38 
(9  R  R  609);  Malcolm  v.  Taylor,  2  Euss.  &  M.  416;  Luxford 
v.  Cheeke,  3  Lev.  125;  Turk  v.  Trencham,  Moore,  12,  pi.  50; 
Lethievilier  v.  Tracy,  3  Atk.  774;  Spaldiibg  v.  Spalding,  Cro. 
Car.  185;  Doe  d.  Lees  v.  Ford,  2  El.  &  B.  970,  23  L  J.  Q.  B. 
53 ;  Oarde  v.  Garde,  3  Dr.  &  W.  435 ;  Quicks  v.  Leach,  13  M.  & 
W.  218,  13  L.  J.  Ex.  348;  Key  v.  Key,  4  DeG.,  M.  &  G.  73,  22 
L.  J.  Oh.  641. 

Mr.  Eolt  and  Mr.  Faber,  for  the  respondents,  contended  that 
the  decision  in  Doe  d,  Uaher  v.  Jessep  was  to  be  preferred  to  that 
of  Broumsword  v.  Edwards,  if  the  two  cases  should  be  found  to 
be  absolutely  irreconcilable.  They  examined  the  cases  already 
cited,  and  in  addition  referred  to  Sov,lle  v.  Gerrard,  Cra  Eliz. 
525;  HeUiard  v.  Jennings,  1  Ld.  Eaym.  505;  Hilliard  v.  Gen- 
nings,  12  Mod.  276;  Walsh  v.  Peterson,  3  Atk.  193;  Denn  d. 
Wilkins  v.  Kemeys,  9  East,  366  (9  R  R  581);  Bight  v.  Day,  16 
East,  67  (14  R  R  294) ;  Bellaim  v.  Uthwatt,  1  Atk.  426 ;  Brad- 
ford V.  Foley,  1  Dougl.  63 ;  Sheffield  v.  Coventry,  2  De  G. ,  M.  & 
G.  551,  22  L  J.  Ch.  499 ;  Doe  v.  Shipphard,  1  Dougl.  75 ;  Bell 
V.  Fhyn,  7  Ves.  453  (6  R  R  148). 

March  16.  The  Lord  Chancellor  moved  the  judgment  of  the 
House.  [After  very  fully  stating  the  facts,  his  Lordship  said]: 
Had  there  been  no  previous  decision,  the  question  in  this  case 
would  not  in  my  mind  have  presented  much  difficulty. 
*The  rule  of  construction  adopted  in  modem  times  has  [*477] 
been  to  adhere  strictly  to  the  express  words  in  a  deed  or 
will,  and  to  give  them  their  ordinary  natural  meaning,  unless 
that  meaning  should  be  at  variance  with  the  context,  or  should 
produce  a  result  plainly  at  variance  with  the  intention  of  the 
testator.  Would  such  a  result  follow  from  construing  in  this  case 
the  word  **  and  *  copulatively  ?  I  think  it  would  not.  An  estate 
tail  is  given  by  the  testator  to  R  Watson  and  the  heirs  of  his 
body,  so  that,  on  attaining  twenty-one,  Eobert  would  have  the 
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power  of  disposing  of  the  property  as  he  might  think  fit  Prob- 
ably the  testator  knew  that  this  would  be  the  consequence  of 
such  a  gift.  If  the  grandson  dies  under  twenty-one  and  without 
issue,  the  estate  is  to  go  over.  That  was  not  an  irrational  mode 
of  disposing  of  the  property,  and  therefore  it  may  be  supposed  to 
be  what  the  testator  intended ;  and,  consequently,  if  there  had 
been  no  previous  authority,  I  should  have  thought  it  quite  clear 
that,  in  the  events  which  have  happened,  there  was  no  gift  over. 
Then,  has  the  mode  of  construing  this  will  been  affected  by  pre- 
vious authorities?  The  cases  are  numerous.  They  begin  with 
one  in  Cro.  Eliz. ,  and  the  doctrine  there  laid  down  was  approved 
by  this  House  in  Fairfield  v.  Morgan.  There  it  was  held,  that 
if  the  control  of  the  fee  simple  is  given  to  A.  B. ,  but  if  he  dies 
under  the  age  of  twenty -one  or  without  issue,  then  over,  the  word 
**  or  "  must  be  read  "  and, "  since  it  could  not  be  supposed  that  the 
testator  gave  such  an  estate  to  A.  B. ,  and  yet  meant  to  deprive 
A.  B.  's  issue  of  it,  if  it  should  happen  that  A.  B.,  having  issue, 
died  under  twenty -one.  If  that  case  was  now  to  be  decided  for 
the  first  time,  I  should  have  my  doubts  about  it;  but  such  has 
been  the  construction  put  upon  that  particular  form  of  devise  for 
the  purpose  of  giving  effect  to  the  presumed  intention  of  the  tes- 
tator. Is  there  any  equally  well-established  rule  in  the  case  of 
a  devise  to  a  person  and  the  heirs  of  his  body,  with  a  limitation 
over,  if  he  dies  under  twenty-one  and  without  issue?  Must  he 
fulfil  both  conditions,  or  will  the  estate,  if  he  should  die  at  any 
time  without  issue,  go  over?  To  support  the  proposition  that 
such  a  result  must  take  place,  much  reliance  was  placed  on 
Brovmsword  v.  Edwards,  In  that  case  there  was  a  devise  to 
trustees  in  fee,  upon  trust  to  receive  the  rents,  till  John  Brown- 
sword  should  attain  twenty -one,  and  if  he  should  attain  twenty- 
one  or  have  issue,  then  to  him  and  the  heirs  of  his  body ;  but  if 
he  should  die  under  twenty-one  and  without  issue,  then  to  Sarah 
Brownsword.  John  attained  twenty-one,  but  died  without  issue ; 
and  Lord  Hardwicke  held,  that  the  remainder  over  took  effect 
Lord  Hardwicke  thought  there  was  an  alternative  gift,  and  that 
John  Brownsword  did  not  fulfil  the  conditions  of  the  alternative ; 
and  that,  in  any  event,  if  John  died  without  issue,  it  was  to  go 
over  to  Sarah.  Lord  Hardwicke,  speaking  of  those  cases  in 
which  "  or  "  has  been  held  to  mean  "  and, "  said :  "  There  is  no 
occasion  to  resort  to  that;  but  the  Court  would  have  made  the 
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construction  I  do  now,  viz.  if  he  dies  without  issue  before  twenty - 
one,  then  over  by  way  of  executory  devise ;  and  if  he  dies  without 
issue  after  twenty-one,  when  the  estate  had  vested  in  him,  it 
would  go  by  way  of  remainder,  because  he  had  made  his  original 
devise  capable  of  a  proper  remainder,  in  which  case  the  Court  will 
always  construe  it  a  remainder. "  It  is  not  necessary  for  me  abso- 
lutely to  say  that  Lord  Hardwiokb  is  not  in  that  case  rightly 
deciding:  had  it  been  necessary,  I  must  have  confessed  that  I 
think  the  decision  not  founded  upon  correct  principles;  because, 
though  the  words  are  not  changed,  it  is  implied  that  there  was  an 
intention  to  give  a  remainder,  in  case  the  estate  tail  took  effect, 
whereas  there  are  no  words  which  express  such  intention.  Here, 
however,  there  are  words  sufficient  to  give  an  estate  tail,  in  the 
first  instance,  which  was  not  the  case  there.  The  argument  here 
would  give  the  words  "  under  twenty-one  years  "  no  meaning  at 
all.  I  therefore  say,  that  if  the  case  of  Brownsword  v.  Edwards 
was  rightly  decided,  it  was  decided  on  principles  not  governing 
the  present  case.  The  precise  view  which  I  take  of  the  law  upon 
this  subject  was  discussed  in  Doe  d.  Usher  v.  Jessep,  in  the  Court 
of  King's  Bench  in  the  year  1810 ;  and  I  do  not  think  that  that  case 
and  the  present  are  distinguishable  from  each  other.  In  that 
case  there  was  a  devise  to  trustees,  "  to  and  for  my  *  natural  [*  478] 
son,  and  the  heirs  of  his  body  lawfully  issuing,  for  ever ; " 
and  if  he  "  shall  happen  to  die  before  he  attains  his  age  of  twenty- 
one  years  and  without  issue  lawfully  to  be  begotten,  then  I  de- 
vise "  over  to  persons  who  were  the  claimants.  The  son  died  after 
attaining  twenty-one,  but  without  issue.  On  the  discussion  of 
that  case  Brovmsword  v.  Edwards  was  much  relied  on,  and  Lord 
Ellenborough  said :  "  The  cases  certainly  run  very  near ;  the 
only  distinction  seems  to  be,  that  the  limitation  over  in  Brown- 
sword V.  Edwards  was  in  favour  of  a  daughter,  who,  without  such 
a  construction  as  was  there  put  on  the  word  '  and, '  would  have 
been  left  without  any  provision ;  and  here  the  limitation  over  is 
to  other  relatives. "  That  is  a  distinction  which  it  is  impossible 
to  understand  as  affecting  the  case,  and  was  perhaps  introduced  to 
save  the  Court  from  directly  overruling  Brownsword  v.  Edwards. 
But  Lord  Ellenborough  then  goes  on  to  say :  **  But  is  there  not 
a  rule  of  common  sense,  as  strong  as  any  case  can  be,  that  words 
in  a  will  are  to  be  construed  according  to  their  natural  sense, 
unless  some  obvious  inconvenience  or  incongruity  would   result 
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from  80  coDstruiDg  them  ?    Now,  here  the  testator  has  used  the 
copulative  word  '  and, '  and  has  devised  his  estate  over,  in  case  his 
son  died  '  before  twenty-one  and  without  issue, '  that  is,  if  both 
those  events  happened.     Why,  then,  should  we  read  '  and '  as  'or,' 
and  give  the  estate  over  upon  the  happening  of  one  only  of  the 
events,  when  no  inconvenience  will  ensue  by  construing  the  word 
used  in  its  natural  sense  ? '     I  do  not  know  that  that  case  has  ever 
been  seriously  questioned.     When  this  case  was  before  me,  I 
thought  that  Doe  v.  Jtsup  had  overruled  Browmword  v.  Edwards, 
and  believing  that  it  laid  down  a  more  convenient  and  sensible 
rule,  I  acted  upon  it ;  and  I  still  think  that  my  conclusion  was  a 
right  one.     A  case  had  been  decided  just  before  the  argument  in 
the  present  case ;  but  it  was  not  quoted  to  me,  as  I  suppose  coun- 
sel were  not  aware  of  it     I  allude  to  Mortimer  v.  Hartley,  in  the 
Exchequer,  which,  however,  does  not  shake,  but  confirm,  me  in 
my  decision.     Estates  tail  were  there  given;  and  then  it  was 
said :  ^  If  it  shall  please  God  to  take  away  both  John  and  Ann 
under  age  or  without  leaving  lawful  issue,  then  to  Joseph  Water- 
man. "     John  attained  full  age  and  had  issue,  but  the  issue  died 
in  his  lifetime ;  and  it  was  held  that  the  devisee  over  was  entitled, 
for  that  **  or  '  must  have  its  natural  meaning.     One  other  argument 
was  pressed  at  the  bar  of  this  House.     Vice-Chancellor  Turneb 
was  of  opinion  that,  qtidicunque  vid  data,  this  estate  was  to  go 
over  to  the  ultimate  devisees,  for  that  in  case  the  grandson  died 
under  the  age  of  twenty -one,  a  life  interest  in  Stainton  was  created, 
which  life  interest  never  took  effect,  but  expired  in  the  lifetime 
of  the  grandson.     There  was  then  a  direction  given,  "  and  subject 
to  the  trusts  thereof  hereinbefore  declared,  the  said  messuage  and 
farm  at  Stainton  shall  be  in  trust  for  *  the  Darnells,  the  persons 
litigating  this  case.     That  estate,  therefore,  went  over.     Then, 
in   the  devise  of  Hemlington,  there   was  a  declaration   that  if 
Robert,  the  grandson,  died  under  twenty-one  and  without  issue, 
it  was  to  go  to  Ann  and  the  heirs  of  her  body ;  but  that  if  she 
should  die  under  twenty-one  and  without  issue,  then  "^  the  same 
trusts  as  are  declared  as  to  Stainton  shall  take  effect  as  to  Hem- 
lington. '     Now  Vice-Chancellor  Turner  thought  that  that  carried 
over  the  Hemlington  as  well  as  the  Stainton  estate ;  but  I  could 
not  agree  to  that,  because  the  ultimate  limitations  declared  as  to 
Stainton  are  only  to  be  applied  to  Hemlington  in  case  both  John 
and  Anne  died  under  twenty -one  and  without  issue.     Neither  of 
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them  died  under  twenty -one,  and  there  is  no  specific  ultimate 
limitation  of  the  Hemlington  or  of  the  Stainton  estate ;  and  the 
same  considerations  which  induce  me  to  say  that  when  R  Watson 
had  attained  twenty-one  there  was  no  gift  over  which  could  take 
effect,  induce  m3  also  to  say  that  the  ultimate  trusts  of  the  Stain- 
ton  estate  are  not  applicable  to  the  Hemlington  estate.  I  there- 
fore move  your  Lordships  that  this  judgment  should  be  affirmed. 

Lord  St.  Leonards.  —  My  Lords,  I  have  the  misfortune  to  differ 
both  from  my  noble  and  learned  friend  on  the  woolsack,  and  from 
my  noble  and  learned  friend  opposite,  and  I  have  therefore 
written  out  the  opinion  on  which  my  advice  to  your  *  Lord-  [*  479] 
ships  is  founded.  The  legal  fee  simple  in  this  case  is  given 
to  trustees  upon  the  trusts  after  declared  of  the  same.  Upon  the 
whole  of  the  will  I  have  arrived  at  the  conclusion  that  the  testator 
intended  to  dispose  of  the  equitable  fee  simple,  and  not  to  die 
intestate  as  to  any  portion  of  it  There  is  no  residuary  devise, 
unless  the  declarations  of  trust  operate  as  such.  The  testator 
did  not  intend  that  if  his  grandson  Robert  should  die  after  attain- 
ing twenty -one,  but  without  issue,  to  allow  his  estate  to  descend 
to  his  son  in  fee.  The  first  trust  is  to  the  grandson  and  the  heirs 
of  his  body,  which  is  an  equitable  estate  tail,  but,  in  case  the 
grandson  shall  die  under  twenty-one  and  without  issue,  then  a 
part  of  the  estate  is  to  be  in  trust  for  the  granddaughter  and  the 
heirs  of  her  body,  but  if  she  shall  die  under  twenty-one  and  with- 
out issue,  over.  The  grandson  attained  twenty-one,  but  died  with- 
out issue :  he  did  not  therefore  die  under  twenty-one  and  without 
issoe.  TheriB  was  an  equitable  estate  tail  to  the  grandson.  Under 
the  will  no  one  could  take  until  that  estate  tail  was  exhausted 
by  the  grandson's  failure  of  issue,  whenever  that  might  happen, 
without  reference  to  the  period  of  his  death.  If  the  first  devise 
had  been  to  Robert  the  grandson  in  fee,  the  word  "  and  "  could  not 
be  read  **  or,  **  but  if  "  or  "  had  been  used,  **  and  "  must  have  been  in- 
troduced in  its  stead,  because  the  testator  could  not  have  intended 
to  give  the  estate  away  from  the  heirs  of  Eobert's  body  if  Robert 
had  happened  to  die  before  twenty-one  leaving  issue  behind  him. 
The  general  intent  must  govern,  and  in  devises  where  the  firat 
taker,  though  confined  by  the  testator  in  words  to  a  life  estate,  has 
been  held  to  take  an  estate  tail  under  a  subsequent  gift  to  the 
"  heirs  of  his  body,"  the  Courts  have  disregarded  words  annexed 
to  **  heira  of  his  body, "  such  as  that  they  were  to  take  "  as  tenants 
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in  common,"  in  favour  of  the  general  intention.  Courts  will 
strike  words  out  of  a  will  that  are  contrary  to  that  general  inten- 
tion, and  will  supply  them  where  the  testator  has  failed  to  provide 
for  the  precise  event  which  has  happened.  In  Newhurgh  v.  New- 
burgh,  Law  of  Property,  367,  in  introducing  gifts  over  in  a  will 
by  an  enumeration  of  the  estates,  the  estate  in  one  county  was, 
by  mistake,  struck  out  by  the  conveyancer  in  settling  the  draft, 
but,  in  this  house,  that  mistake  was  corrected  on  the  evidence 
furnished  by  the  general  context  of  the  will.  So,  in  favour  of 
general  intention,  "  without  being  married  "  has  been  construed  to 
be  **  without  ever  having  been  married. "  Here  the  primary  in- 
tention of  the  testator  was  to  give  an  estate  tail  to  Robert,  and  we 
are  not  at  liberty  to  cut  it  down  or  affect  it  in  any  way.  That 
estate  tail  is  only  to  go  over  in  case  the  grandson  died  at  any  time 
without  issue,  and  the  rules  of  law  are  sufficient  to  give  effect  to 
that  intention.  The  first  case  cited,  Soulle  v.  Gerrard,  was  de- 
cided when  executory  clauses  were  not  allowed.  The  devise  tliere 
was  to  the  testator's  son  Eichard  in  fee,  "  and  if  he  died  within 
the  age  of  twenty -one  or  without  issue, '  to  be  divided  among  the 
other  sons.  Richard  died  within  age,  leaving  issue,  and  he  was 
held  to  have  an  estate  tail  which  did  not  go  over  on  death  alone, 
but  it  was  required  that  the  devisee  should  die  without  issue ;  and 
the  case  shows  that  where  the  first  devise  is  expressly  or  by  impli- 
cation a  devise  in  tail,  a  gift  over  in  case  the  devisee  shall  die 
under  twenty-one,  or  without  issue,  may  be  read  without  altera- 
tion, and  yet  a  death  under  twenty-one  will  not  carry  the  estate 
over,  unless  also  there  is  a  failure  of  issue.  In  Woodward  v. 
Glasbrook,  in  a  devise  "die  before  twenty-one  or  unmarried,* 
Holt,  J. ,  appears  to  have  held,  that  the  words  **  shall  die  before 
twenty -one'  were  immaterial,  but  that  the  estate  went  over,  when 
after  attaining  that  age  the  devisee  died  '  unmarried. "  Then  we 
come  to  Brownsword  v.  Edwards,  which  I  consider  a  binding 
authority,  and  I  entirely  subscribe  to  it  I  cannot  distinguish  it 
from  the  case  before  the  House.  [His  Lordship  here  fully  stated 
the  case.]  Plain  intention  was  there  held  to  govern,  and  on  that 
ground  Lord  Hardwicke  saw  it  was  necessary  to  do  what  the  Courts 
had  often  done,  namely,  read  one  word  for  another,  or  transpose  them, 
or  make  any  change  of  that  sort  The  words  "  dying  without  issue  " 
were  properly  held  to  go  through  the  whole  sentence. 
[*  480]  That  construction  ought  to  be  applied  to  this  case.    *  Lord 
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Hardwickb  did  not  convert  **  and  "  into  *  or,"  though  that  might 
be  done  in  favour  of  the  intention  of  the  testator,  but  by  looking  to 
the  whole  will  he  gave  full  effect  to  all  the  words  and  to  the  clear 
intention  of  the  testator.  The  case  of  Doe  d.  Usher  v.  Jessep  is 
like  the  present  There  the  Court  of  King's  Bench  decided,  in 
direct  opposition  to  Brownsword  v.  Edwards,  that  **  and  "  was  to 
receive  its  natural  construction,  and  though  the  first  devise  was  to 
an  infant  in  tail,  yet  the  gift  over,  if  he  should  happen  to  die 
under  twenty-one  without  issue,  required  both  events  to  happen 
as  described,  and  the  devise  over  was  held  to  fail,  as  the  first 
devisee  attained  twenty -one,  although  he  died  without  issue.  If 
there  is  a  necessity  to  decide  between  the  cases  of  Brownsword  v. 
Edwards  and  Doe  v.  Jessep,  the  earlier  authority  ought  to  be  sup- 
ported. The  other  was  not  allowed  to  be  fully  argued,  and  the 
reasons  given  by  the  Judges  show  that.it  was  not  well  considered. 
It  so  happened  that  while  the  present  case  was  pending  in  Chan- 
cery a  case  of  Mortimer  v.  Hartley  was  heard  and  decided  in  the 
Court  of  Exchequer,  and  that  Court,  in  a  deliberate  and  written 
judgment,  delivered  by  Mr.  Baron  Parke,  recognised  Brownsword 
V.  Edwards  as  a  binding  authority,  while  Doe  v.  Jessep  was  passed 
over  as  of  no  weight;  but,  unfortunately,  Mortimer  v.  Hartley 
was  not  referred  to  in  the  argument  in  the  Court  below.  In  that 
case  successive  estates  tail  were  given  to  a  son  and  a  daughter, 
and  the  testator  declared  that  if  both  of  them  should  die  under 
twenty -five,  or  without  having  lawful  issue,  he  gave  the  estate  to 
his  brother  in  fee.  The  second  devisee  in  tail  died  an  infant  and 
without  issue,  but  the  first  attained  twenty-five  but  died  without 
issue.  The  Court  of  Exchequer  relied  on  the  gift  being  in  tail, 
and  recognised  and  followed  the  decision  in  Brownsword  v. 
Edwards,  and  thus  effectuated  the  intention  of  the  testator.  The 
ground  on  which  this  appeal  is  now  to  be  dismissed  carries  us  back 
to  Fairfield  v.  Morgan,  There,  one  word  was  substituted  for 
another,  and  the  word  substituted  is  directly  opposite  in  meaning 
to  the  one  for  which  it  is  substituted,  but  it  is  substituted  in 
order  to  carry  into  effect  the  intention  of  the  testator.  Here  the 
intention  of  the  testator  is  taken  from  the  use  of  certain  words 
alone,  the  consequence  of  adhering  to  those  words  being  disre- 
garded, though  that  consequence  will  certainly  be  to  defeat  what 
the  general  purport  of  the  will  shows  to  have  been  his  intention. 
This  decision  will,  therefore,  go  far  to  shake  the  authority  of 
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Fairfield  v.  Morgan,  and  to  make  Courts  look  superficially  at  the 
words  in  certain  parts  of  a  will  rather  than  to  take  the  whole 
context  of  it  into  consideration.  Then,  as  to  the  second  point,  I 
confess  to*  being  unable  to  understand  the  distinction  between 
the  Stainton  and  the  Hemlington  estates.  In  considering  this 
point,  we  assume  that  the  limitations  over  were  contingent,  and 
that  the  contingency  did  not  happen.  The  two  estates  were  given 
to  Robert  "  and  tie  heirs  of  his  body, "  *  but  in  case  he  shall  die 
under  twenty-one  and  without  issue  "  the  Hemlington  estate  is  to 
be  in  trust  for  Ann  and  the  heirs  of  her  body,  while  the  Stainton 
estate  is  to  be  in  trust  to  pay  the  rents  to  Richard  for  life,  subject 
to  conditions,  and  after  the  determination  of  his  life  interest  to 
Richard's  wife  during  her  widowhood,  and  then  *  subject  to  the 
trusts  hereinbefore  declared "  in  trust  for  the  Darnells.  Now, 
what  is  the  difference  ?  The  Hemlington  estate  is  given  first  to 
Robert  and  the  heirs  of  his  body,  then  to  Ann  and  the  heirs  of  her 
body,  "  but  in  case  she  shall  die  under  twenty-one  and  without 
issue, "  then  *"  upon  the  same  trusts  as  are  hereinafter  declared  of 
my  farm  at  Stainton  '  (we  have  seen  what  they  are),  and  subject 
to  those  trusts  to  the  Darnells.  So  that,  in  the  events  provided 
for,  the  two  estates  originally  given  to  Robert  would  be  reunited 
and  go  to  the  Darnells.  The  simple  question  is,  whether  the 
introduction,  among  the  trusts  of  the  Hemlington  estate,  of  another 
limitation,  with  a  contingent  gift  over  in  all  respects  similar  to 
the  one  and  with  the  like  contingency  which  preceded  the  gift  of 
Stainton,  can  vary  the  construction  ?  Can  it  matter  whether  there 
be  one  contingent  gift  over  or  two  such  gifts  ?  In  either  the  gifts 
all  follow  a  contingency,  but  that  does  not  affect  the  ultimate 
trust  which  is  not  dependent  on  any  contingency,  but  is  only 

subject  to  the  trusts  before  declared.  I  consider  the  deci- 
[*  481]  sion  as  to  the  Stainton  *  estate,  of  which  I  approve,  as  an 

authority  for  the  like  decision  as  to  the  Hemlington  estate. 
On  this  point,  therefore,  I  am  of  opinion  that  the  decision  of  the 
Court  below  is  erroneous,  for  there  is  really  no  distinction  what- 
ever as  to  the  events  on  which  the  ultimate  trust  in  regard  to  each 
estate  is  to  take  effect 

Lord  Wensleydale.  — My  Lords,  I  have  paid  the  closest  atten- 
tion to  this  case,  and  to  the  arguments,  and  also  to  the  opinion  of 
my  noble  and  learned  friend  opposite.  I  have  fully  considered 
the  reasoning  upon  both  sides,  and  have  determined  that  I  ought 
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to  concur  iu  recommending  your  Loidships  to  afi&rm  the  order  of 
my  noble  and  learned  friend  on  the  woolsack,  though  with  the 
hesitation  one  must  naturally  feel  when  such  authorities  disagree. 
I  think  my  noble  and  learned  friend  right  in  the  construction 
which  he  put  upon  the  clause  in  the  will  on  which  this  case 
depends.  I  have  been  long  and  deeply  impressed  with  the  wisdom 
of  the  rule,  now  I  believe  universally  adopted,  at  least  in  the 
Courts  of  law  in  Westminster  Hall,  that  in  construing  wills,  and 
indeed  statutes  and  all  written  instruments,  the  grammatical  and 
ordinary  sense  of  the  words  is  to  be  adhered  to,  unless  that  would 
lead  to  absurdity  or  some  repugnance  or  inconsistency  with  the 
rest  of  the  instrument,  in  which  case  the  grammatical  and  ordi- 
nary sense  of  the  words  may  be  modified  so  as  to  avoid  that 
absurdity  or  inconsistency,  but  no  further.  This  is  laid  down 
by  Mr.  Justice  Burton  in  a  very  excellent  opinion  which  is  to  be 
found  in  the  case  of  Warburton  v.  Lomland,  1  Huda  &  Brooke 
(Ir. )  648.  ^  The  expression  that  the  rule  of  construction  is  to  be 
the  intention  of  the  testator  is  apt  to  lead  into  error,  because  that 
word  is  capable  of  being  understood  in  two  senses,  viz.  that 
which  the  testator  intended  to  do,  and  that  which  is  the  meaning 
'  of  the  words  he  has  used  for  the  purpose  of  doing  it  The  will 
must  be  in  writing,  and  the  question  is,  what  is  the  meaning  of 
the  words  used  in  that  writing?  The  words  of  the  clause  in 
question  ought  to  be  used  in  their  ordinary  sense,  viz.  that  the 
trust  estate  was  to  go  over  on  the  happening  of  a  double  event. 
No  absurdity  or  inconsistency  would  follow  from  that  Are  we 
bound  to  read  the  expressions  here  as  they  were  read  by  Lord 
Hardwicke  in  Brovmsword  v.  Edwards?  After  hearing  the 
observations  of  my  noble  and  learned  friend  opposite,  I,  of  course, 
feel  great  hesitation  in  arriving  at  an  opposite  conclusion.  But 
the  principle  of  construction  seems  to  me  clear,  and  where  it  is 
80,  we  are  not  bound,  in  a  case  depending  on  the  construction  of 
words,  which  always  differ  in  different  instruments,  to  follow  a 
decision  unless  we  think  it  agrees  with  that  principle.  If,  by  a 
course  of  decisions,  certain  words  have  acquired  a  particular  signifi- 
cation, they  must  be  so  treated  wherever  they  are  found,  because 
the  framer  of  the  instrument  must  be  considered  as  so  to  have 

I  See  the  same  case  in  error  in  the    Dow  &  CI.  480,  delivered  on  behalf  of  all 
House  of  Tx>rd8,  with  T^ord  Chief  Justice    the  Judges. 
Txndal's  opiBioQ  on  the  same  nuitter,  2 


652  INTERPRETATION. 


Km.  1,  2.  —  dudmooddeley  ▼.  GUnton;  Qnj  ▼.  Pauioii.  — KotM. 

used  them.  But  where  there  is  only  one  such  decision,  no  neces- 
sity of  the  kind  exists.  In  Bromnsvjord  v.  Edwards  Lord  Hard- 
wiCKE  so  read  the  words  as  to  treat  them  as  creating  a  vested 
estate  tail  in  the  son,  and  then  providing  for  the  determination  of 
that  estate,  the  remainder  went  to  the  daughter.  But  the  obser- 
vation sometimes  made,  that  Lord  Hardwicke  read  "and"  as  "or," 
is  not  correct,  for  that  would  have  deprived  the  son's  issue  of  the 
estate,  had  the  son,  though  having  issue,  died  before  twenty-one ; 
he  avoided  that  difficulty  by  putting  a  forced  construction  on  the 
words  of  the  will.  It  may  be  doubted  after  all  whether  that  will 
may  not  have  been  construed  thus :  that  if  the  son  should  attain 
twenty-one  "  or  "  have  issue,  he  should  have  an  estate  tail,  but  if 
he  died  under  twenty -one  **  and  "  had  no  issue,  the  estate  should 
go  to  the  daughter.  But,  at  all  events,  that  case  has  not  been  uni- 
formly followed.  On  the  contrary,  it  was  directly  impugned  by 
Doe  d.  Usher  v.  Jessep,  which  does  not  appear  to  me  liable  to  the 
criticisms  which,  in  this  argument,  have  been  made  upon  it  I 
think  that  the  sound  rule  of  construction  was  there  laid  down,  and 
that  we  ought  to  abide  by  it  I  therefore  think  that  in  the  events 
which  have  happened  here,  none  of  the  remainders  have   taken 

effect     Upon  the  second  part  of  the  case  I  think  that  the 
[*  482]   decision  of  the  *  Court  below  was  right ;  but  as  the  part  of 

the  decree  relating  to  Stainton  is  not  appealed  against, 
that  point  becomes  immaterial. 

The  decree  was  affirmed;  the  appeal  was  dismissed,  but  no 
order  was  made  as  to  costs. 

ENGLISH  NOTES. 

The  above  judgments  exhibit  a  curious  contrast  between  the  unanim- 
ity with  which  a  leading  principle  of  construction  has  been  enunciated, 
and  the  diversity  of  opinion  in  applying  it.  It  would  be  useless  to 
multiply  examples  of  cases  where  context  has  been  admitted  or  has  not 
been  admitted  to  control  the  primary  meaning  of  words.  It  seems  more 
useful,  after  setting  forth  the  above  judgments  at  length,  to  cite  some 
of  the  statements  of  principle  which  have  been  embodied  in  carefully 
chosen  language. 

The  following  propositions  from  the  well-known  book  of  Sir  James 
Wigram  on  Extrinsic  Evidence,  although  particularly  expressed  as 
relating  to  the  interpretation  of  wills,  may  be  cited  as  applying,  with 
the  necessary  modifications,  to  the  interpretation  of  written  instruments 
generally:    ''LA  testator   is  always  presumed  to  use  the   words  in 
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wHich  he  expresses  himself  according  to  their  strict  and  primary  accep- 
tation, unless  from  the  context  of  the  will  it  appears  that  he  has  used 
them  in  a  different  sense;  in  which  case  the  sense  in  which  he  thus 
appears  to  have  used  them  will  be  the  sense  in  which  they  are  to  be 
construed.  II.  Where  there  is  nothing  in  the  context  of  a  will  from 
which  it  is  apparent  that  a  testator  has  used  the  words  in  which  he  has 
expressed  himself  in  any  other  than  their  strict  and  primary  sense,  and 
where  his  words  so  interpreted  are  sensible  with  reference  to  extrinsic 
circumstances,  it  is  an  inflexible  rule  of  construction  that  the  words  of 
the  will  shall  be  interpreted  in  their  strict  and  primary  sense,  and  in 
no  other,  although  they  may  be  capable  of  some  popular  or  secondary 
interpretation,  and  although  the  most  conclusive  evidence  of  inten- 
tion to  use  them  in  such  popular  or  secondary  sense  be  tendered. 
III.  Where  there  is  nothing  in  the  context  of  a  will,  from  which  it  is 
apparent  that  a  testator  has  used  the  words  in  which  he  has  expressed 
himself  in  any  other  than  their  strict  and  primary  sense,  but  his  words, 
80  interpreted,  are  insensible  with  reference  to  extrinsic  circumstances, 
a  Court  of  law  may  look  into  the  extrinsic  circumstances  of  the  case,  to 
see  whether  the  meaning  of  the  words  be  sensible  in  any  popular  or 
secondary  sense,  of  which,  with  reference  to  these  circumstances,  they 
are  capable." 

In  Roddy  v.  Fitzgerald  (1858),  6  H.  L.  Cas.  823,  877,  Lord  Wens- 
LEYDALEsays:  ''It  is  a  most  important  rule  in  the  construction  of 
the  words  used  in  a  will,  that  technical  terms,  or  words  of  known  legal 
import,  must  have  their  proper  legal  effect  attributed  to  them,  although 
the  testator  uses  inconsistent  terms  or  gives  repugnant  and  impossible 
directions.  To  deprive  the  technical  words  of  their  appropriate  sense, 
there  must  be  sufficient  to  satisfy  a  judicial  mind  that  they  were  meant 
by  the  testator  to  be  used  in  some  other  sense,  and  to  show  what  that 
sense  is." 

In  Ralph  V.  Carrick  (1879),  11  Ch.  D.  873,  878, 48  L.  J.  Ch.  801,  804, 
Cotton,  L.  J.,  in  making  some  general  obsen^ations  on  the  construction 
of  wills,  said:  "We  are  bound  to  have  regard  to  any  rules  that  have 
been  established  by  the  Courts  for  the  purpose  of  enabling  us  to  say 
what  the  words  used  by  the  testator  do  mean,  and  subject  to  that,  we 
are  bound  to  consider  the  will  as  trained  legal  minds  would  do.  .  .  . 
As  lawyers,  we  must  construe  the  will  as  we  should  construe  any  other 
document  subject  to  this,  that  in  wills,  if  we  can  find  the  intention,  it 
is  not  necessary  that  technical  words  should  be  used  for  the  purpose  of 
giving  effect  to  that  intention,  which  would  be  necessary  in  some 
instruments." 

Here  may  be  recalled  an  observation  frequently  made  by  the  late 
Master  of  the  Holls,  to  the  effect  that  in  construing  a  gift  of  per- 
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sonal  estate  he  was  not  bound  hj  way  of  precedent  by  any  decision  which 
did  not  rest  on  an  intelligible  principle;  in  construing  a  gift  of  real 
estate  he  was  bound  by  precedent  whether  resting  upon  an  intelligible 
ground  or  not,  because  titles  to  land  depend  on  precedent 

As  to  the  conditions  on  which  extrinsic  evidence  is  admissible  in  the 
construction  of  written  instruments,  they  have  been  already  considered 
under  the  head  of  "Ambiguity,"  Nob.  1-3 and  notes,  2  R.  C.  707-739. 

AMERICAN  NOTES. 

The  Rule  correctly  expresses  the  substance  of  judicial  decision  in  this 
country.  A  valuable  collection  of  authorities  in  point,  accompanied  by 
discreet  comment,  may  be  found  in  Mr.  Jones'  work  on  "  Construction  of 
Commercial  and  Trade  Contracts,"  citing  Gi'ey  v.  Pearson,  at  p.  2.  Kent 
says  (2  Com.,  p.  553) :  "  The  rules  which  have  been  established  for  the  better 
interpretation  of  contracts  are  the  conclusions  of  good  sense  and  sound  logic 
applied  to  the  agreement  of  the  parties.  Their  object  is  to  ascertain  with  pre- 
cision the  mutual  understanding  of  the  contract  in  a  given  case."  In  Newell  v. 
People,  7  New  York,  97,  the  Court  say :  **  AVhether  we  are  considering  an  agree- 
ment between  parties,  a  statute,  or  a  constitution,  with  a  view  to  its  interpretsr 
tion,  the  thing  we  are  to  seek  is  the  thought  which  it  expresses,"  citing  the  first 
principal  case,  and  pronouncing  Sir  Thomas  Plumeb's  opinion  "a  distin- 
guished specimen  of  judicial  argument  and  illustration."  **The  intention 
of  the  parties  is  to  prevail,  if  not  incompatible  with  some  rule  or  maxim  of 
law ;  this  is  considered  as  the  polar  star  in  expounding :  "  Howard  v.  Rogers, 
4  Harris  &  Johnson  (Maryland),  281 ;  Church  v.  Huhhart,  2  Cranch  (U.  S.  Sup. 
Ct.),  187;  Bradley  v.  Steam  Packet  Co.,  13  Peters  (U.  S.  Sup.  Ct.),  89;  Mauran 
V.  Bullus,  16  ibid.  528.  In  Field  v.  Letter,  118  Illinois,  26,  the  Court  observed : 
'*  There  are  a  few  rules  of  construction  commonly  observed  in  construing  all 
written  instruments,  whether  specialties,  simple  contracts,  or  wills.  One  is, 
it  is  the  duty  of  the  Court,  where  it  is  practicable  to  do  so,  to  discover  and 
give  effect  to  the  intention  of  the  parties  so  that  performance  of  the  contract 
or  other  instrument  may  be  enforced  according  to  the  sense  in  which  it  was 
mutually  understood  at  the  time  it  was  made,  and  greater  regard  is  to  be  had 
to  the  clear  intent,  when  ascertained,  than  to  any  particular  words  which  may 
have  been  used  in  the  expression  of  that  intent.  Another  rule  is,  that  such 
construction  shall  be  adopted,  if  it  consistently  may  be,  as  will  render  such 
contract  or  other  instrument  capable  of  execution,  rather  than  to  render  it 
inoperative."  See  Whitehurst  v.  Boyd,  8  Alabama,  375;  Steele  v.  Branch,  40 
California,  3;  Brown  v.  Slatei;  16  Connecticut,  192;  People  v.  Gosper,  3 
Nebraska,   285 ;  Den  v.  Camp,  19  New  Jersey  Law,  248. 

In  construing  wills,  the  intent  of  the  testator  is  the  main  point  to  be  ascer- 
tained and  eflFectuated,  subject  to  rules  of  law.  Boviseau  v.  Aldridges,  5  Leigh 
(Virginia),  222 ;  27  Am.  Dec.  590;  Bashings  Appeal,  3  Penn.  State,  304;  45 
Am.  Dec.  641 ;  Doe  v.  Wynne,  23  Mississippi,  251 ;  57  Am.  Dec.  139 ;  Fatherly 
V.  Eaiherltf,  1  Cold  well  (Tennessee),  461;  78  Am.  Dec.  499;  Montgomery  v. 
Millikin,  5  Smedes  &  Marshall  (Mississippi),  151;  43  Am.  Dec.  507;  Brattle 
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Square  Church  v.  Grantj  3  Gray  (Mass.),  142;  63  Am.  Dec.  726;  Morrison  v. 
Estate  of  Sessums^  70  Michigan,  297 ;  14  Am.  St.  Rep.  500  ;  Greene  ▼.  Greene, 
125  New  York,  506 ;  21  Am.  St.  Rap.  743 ;  Phelps  v.  Bates,  54  CoDnecticut,  11 ; 
1  Am.  St.  Rep.  92;  Shadden  v.  Uembree,  17  Oregon,  14;  Dulany  v.  Middlelon, 
72  Maryland,  67 ;  Bartlett  v.  Potion,  33  West  Virginia,  71 ;  EUioU  v.  EUioU,  117 
Indiana,  330;  10  Am.  St.  Rep.  54. 

The  rules  of  grammar  will  be  applied,  unless  it  is  clear  that  words  or  phrases 
were  incorrectly  used.  Harper  ▼.  N,  Y.  City  Ins.  Co.,  22  New  York,  441; 
Rush  V.  Carpenter,  54  Iowa,  142 ;  Cushman  v.  North  W,  Ins.  Co.,  34  Maine,  487 ; 
Russell  V.  Bondie,  51  Michigan,  76;  Germania  Ins,  Co.  ▼.  Sherlock,  25  Ohio 
State,  33. 

Words  in  a  wDl  are  presumed  to  have  been  used  in  their  ordinary  or  pri- 
mary sense,  unless  it  appears  from  the  context  that  they  were  used  in  some 
other  sense,  or  unless  by  reference  to  extrinsic  circumstances  the  use  of  the 
words  in  their  primary  sense  would  render  the  provisions  of  the  will  senseless 
or  inoperative.  Mowatt  v.  Carow,  7  Paige  (X.  Y.  Chan.),  328;  32  Am.  Dec. 
641,  holding  that  "children"  may  include  grandchildren;  Hoope's  Appeal, 
60  Penn.  State,  220 ;  100  Ahl  Dec.  562,  holding  that  school  furniture  was 
not  embraced  in  <*  household  furniture.'' 

When  the  context  of  a  will  shows  that  the  testator  used  words  in  a  certain 
sense,  this  will  be  foUowed  in  preference  to  the  meaning  given  in  dictionaries  or 
judicial  decisions.  Carnagy  v.  Woodcock,  2  Munford  (Virginia),  234;  5  Am. 
Dec.  470,  holding  that  books,  liquors,  &c.  passed  under  "  household  furniture 
except  my  plate  and  watch ; "  Stooer  jr  Barr*s  Appeal,  2  Penn.  State,  428 ;  45 
Am.  Dec.  608,  holding  that  "  survivors  "  meant  personal  representatives. 

A  testator  is  ordinarily  presumed  to  have  used  words  in  their  primary  and 
usual  sense:  Re  Woodward,  117  New  York,  522;  7  Lawyers*  Rep.  Anno- 
tated, 367;  but  this  is  subject  to  the  consideration  of  the  whole  will:  Boston 
Safe  Deposit  Sf  T.  Co.  v.  Coffin,  152  Massachusetts,  95 ;  8  Lawyers'  Rep.  Anno- 
tated, 740. 

The  grammatical  sense  is  not  inflexibly  regarded  in  the  interpretation  of 
wills,  and  words  may  be  transposed  if  necessary  to  effectuate  the  obvious 
intention:  Covenhoven  v.  Shuler,  2  Paige  (N.  Y.  Chan.),  122;  21  Am.  Dec.  73; 
Re  Woodward,  supra ;  or  even  rejected,  or  so  restrained  in  their  application  as 
materially  to  change  their  literal  meaning :  Whitcamh  v.  Rodman,  156  Xllinois^ 
116;  47  Am.  St.  Rep.  181,  quoting  from  Chief  Justice  Marshall,  in  Finleyy. 
King's  Lessee,  3  Peters  (U.  S.  Sup.  Ct.),  346:  "The  intent  of  the  testator  is 
the  cardinal  rule  in  the  construction  of  wills,  and  if  that  intent  be  clearly 
perceived,  and  is  not  contrary  to  some  positive  rule  of  law,  it  must  prevail, 
although  in  giving  effect  to  it  some  words  should  be  rejected,  or  so  restrained 
in  their  application  an  materially  to  change  the  literal  meaning  of  the  particu- 
lar sentences." 

To  ascei*tain  the  intention  the  whole  instrument  is  to  be  taken  together, 
and  no  part  may  be  rejected  if  capable  of  effectuation  in  conformity  with  the 
intent :  Covenhoven  v.  Shuler,  supra :  Bashings  Appeal,  supra ;  and  this  is  the 
uniform  doctrine  in  this  country  in  respect  to  all  writings :  see  2  Parsons  on 
Contracts,  502,  and  Stewart's  AdnCrs  v.  Lang,  37  Penn.  State,  201;  Rose  ▼. 
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Roberts,  9  Minnesota,  119;  Vamum  v.  Thurston,  17  Maryland,  490;  Gooseys, 
Goosey,  48  Mississippi,  210;  Salmon  Falls  M,  Co.  v.  Portsmouth  Co.,  46  New 
Hampshire,  249;  Goebel  v.  Wolf,  113  New  York,  405;  10  Am.  St.  Rep.  464; 
Phelps  V.  Bates,  54  Connecticut,  11 ;  1  Am.  St.  Rep.  92 ;  Dickison  v.  Dickison, 
138  lUinois,  541;  32  Am.  St.  Rep.  163;  Watkins  v.  Snadon,  93  Kentucky,  501; 
40  Am.  St.  R^p.  203;  VEtoumeau  v.  Henquenet,  89  Michigan,  428;  28  Am. 
St.  Rep.  310. 

The  intention  of  a  testator  must  not  be  defeated  because  he  has  failed  to 
clothe  his  ideas  in  technical  language.  Bell  County  v.  Alexander,  22  Texas, 
350;  73  Am.  Dec.  268. 

The  rule  that  the  whole  paper  must  be  considered,  in  respect  to  wills,  is 
applied  to  agreements  as  weU.  "  Effect  must  be  given,  if  possible,  to  every 
part  of  an  agreement,  and  it  is  only  where  there  is  an  inconsistency  or  repug- 
nancy which  is  totally  irreconcilable,  that  a  discrimination  will  be  made  as  to 
which  part  will  be  made  to  yield  to  the  other."  Barhydt  v.  EUis,  45  New  York, 
107. 


Section  II.  —  Interpretation  of  Deeds,  &c. 

No.  3.  — MYERS  v.  SARL 
(1860.) 

RULE. 

Where  the  words  employed  in  an  instrument  have,  be- 
sides their  ordinary  and  popular  sense,  also  a  peculiar  and 
scientific  meaning,  in  which  they  are  used  and  understood 
by  the  class  of  persons  engaging  in  transactions  of  the  kind 
in  question,  parol  evidence  is  admissible  to  show  the  usage 
and  explain  the  meaning;  and  the  intention  to  use  the 
words  in  the  peculiar  sense  will  be  inferred  accordingly, 

Hyers  v.  Sari. 

30  L.  J.  Q.  B.  9-15  (s.  c.  3  El.  &  El.  306 ;  7  Jar.  (N.  S)  97). 

[9]      Evidence,  —  Admissibility  of  Parol  Evidence  to  interpret  Written  Contract 

Usage  of  Trade. 

In  a  contract  under  seal,  by  which  the  plaintiff  contracted  to  buHd  for  the 
defendants  a  house  and  premises  for  a  certain  sum,  it  was  provided  that  **  no 
alterations  or  additions  should  be  admitted  unless  directed  by  the  defendants' 
architect  by  writing  under  his  hand,  and  a  weekly  account  of  the  work  done 
thereunder  should  be  delivered  to  the  architect  every  Monday  next  ensuing  the 
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performance  of  sach  work."  In  an  action  on  the  contract,  —  Hddj  that  parol 
evidence  was  admissible  to  show  that  by  the  usage  of  the  building  trade  ^^  weekly 
accounts  "  meant  accounts  of  the  day  work  only,  and  did  not  extend  to  extra  work 
capable  of  being  measured. 

Action  to  recover  the  balance  due  to  the  plaintiff  on  a  building 
contract 

The  cause  was  referred  at  Nisi  Prius  at  the  sittings  in  London 

after  Trinity  Term,  1858,  and  the  arbitrator  having,  by  the  order 

of  reference,  "  power  to  state  a  case  for  the  opinion  of  the  Court, " 

made  his   award   on   the   6th   of   June,    I860,    and    stated    the 

following 

CASE. 

The  plaintiff  was  a  builder,  and  by  a  deed  bearing  date  the  18th 
day  of  October,  1856,  and  executed  by  him  and  the  defendants,  he 
contracted  and  agreed  with  the  defendants  to  erect  and  build  for 
them  a  house  and  premises  for  the  sum  of  £8697  upon  the  terms 
and  subject  to  the  stipulations  and  conditions  contained  in  the 
said  deed.  The  house  and  premises  were  built  by  the  plaintiff, 
and  certain  extra  works  and  fittings  were  done  and  provided  by  him 
in  and  about  the  same,  and  the  action  was  brought  to  recover  the 
sum  of  £3783  4s.  id.,  being  the  balance  claimed  to  be  due  on  the 
contract  and  the  value  of  such  extra  works  and  fittings,  after 
giving  credit  to  the  defendants  for  all  sums  paid  by  them  on 
account 

By  the  deed  of  contract  it  was  provided,  that  "  no  alterations  or 
additions  should  be  admitted  unless  directed  by  the  architect  of 
the  defendants  in  writing  under  his  hand,  and  a  weekly  account 
of  the  work  done  thereunder  should  be  delivered  to  the  architect  or 
the  clerk  of  the  works  on  every  Monday  next  ensuing  the  perform- 
ance of  such  work ;  and  the  delivery  of  such  account  should  be  a 
condition  precedent  to  the  right  of  the  plaintiff  to  recover  payment 
of  any  such  addition  or  alteration. " 

It  was  contended,  on  behalf  of  the  defendants,  that  the  plaintiff 
was  not  entitled  to  recover  for  some  of  the  extra  work  done  by 
him,  on  the  ground  that  the  same  was  not  directed  to  be  done  by 
the  architect  by  any  writing  under  his  hand  pursuant  to  the  clause 
in  the  contract  above  set  out,  and  also  on  the  ground  that  no 
sufiBcient  weekly  account  was  delivered  by  the  plaintiff  within 
the  meaning  of  that  clause. 

With  respect  to  the  latter  objection,  it  appeared  in  evidence  that 
VOL.  XIV. —  42 
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certain  accounts  of  the  extra  work  were  delivered  by  the  plaintiff 
as  and  for  weekly  accounts  within  the  meaning  of  the  contract ;  and 
it  was  contended  on  his  behalf  that  the  term  "  weekly  accounts," 
as  used  in  the  contract,  was  a  term  of  art  well  known  in  the  build- 
ing trade,  and  to  all  builders  and  architects,  and  that  parol  testi- 
mony was  admissible  to  prove  its  meaning.  The  admissibility 
of  such  evidence  was  objected  to  on  the  part  of  the  defendants. 
The  arbitrator  held  that  the  words  used  were  a  term  of  art,  and 
that  such  evidence  was  admissible,  and  accordingly  received  the 
same,  and  was  satisfied  thereby  that  the  weekly  accounts  delivered 
by  the  plaintiff  of  such  extra  work  were  sufficient  weekly  accounts 
within  the  meaning  of  the  contract,  and,  accordingly,  included 
the  value  of  such  extra  work  in  the  amount  awarded  to  the  plaintiff. 

With  respect  to  the  objection  that  the  plaintiff  was  not  entitled 
to  recover  for  part  of  the  extra  work,  on  the  ground  that  the  same 
was  not  directed  to  be  done  by  the  architect  by  any  writing  under 
his  hand  pursuant  to  the  contract,  the  arbitrator  found  and  deter- 
mined  that,  as  regards  the  greater  part  of  such  extra  work, 
[*  10]  the  same  was  directed  to  be  done  by  *  the  architect  by  suffi- 
cient orders  or  directions  in  writing  under  his  hand ;  but  as 
regards  a  small  part  thereof,  amounting  to  the  sum  of  £105  18«. 
5d, ,  the  only  evidence  of  any  such  orders  or  directions  in  writing 
produced  before  him  were  certain  sketches  indicating  the  manner 
in  which  such  extra  work  was  to  be  done,  but  not  specifying  the 
materials  to  be  used,  or  containing  any  absolute  order  or  direction 
for  the  execution  of  such  work.  These  sketches  were  all  prepared 
in  the  office  of  the  architect  of  the  defendants  by  his  clerks  and 
under  his  directions,  and  were  by  his  order  furnished  to  the 
plaintiff,  but  were  not  signed  by  the  architect  or  his  clerks.  As 
regards  these  sketches,  the  arbitrator  held  and  adjudged  that  they 
were  not  sufficient  orders  or  directions  in  writing  within  the 
meaning  of  the  contract,  and  accordingly  disallowed  to  the  plain- 
tiff the  value  of  the  work  done  under  them. 

The  questions  for  the  opinion  of  the  Court  were  —  First,  was  the 
arbitrator  right  in  admitting  parol  testimony  to  show  the  meaning 
of  the  term  "weekly  accounts,"   as  used  in  the  contract?^     If 

^  On  the  argument  of  the  cam,  the  terms  snch  as  would  admit  of  parol  evi- 

arbitrator,  being  in  court,  explained  that  dence  to  show  that  it  had  been  satisfied  by 

the  question  he  intended  to  leave  to  the  the  weekly  accounts  delivered. 
Court  was,  whether  the  contract  was  in  its 
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the  Court  should  be  of  opinion  that  such  evidence  was  inadmis- 
sible, then  the  amount  awarded  to  the  plaintiff  was  to  be  reduced 
by  a  certain  sum. 

Secondly,  if  the  Court  should  be  of  opinion  that  the  sketches 
were  sufi&cient  written  orders  or  directions  for  the  execution  of  the 
works  therein  indicated,  and  that  no  arbitrator  ought  to  have 
allowed  to  the  plaintiff  the  value  of  such  works,  then  the  amount 
awarded  to  the  plaintiff  was  to  be  increased  by  the  above  sum  of 
£105  18b.  5(L 

A  rule  had  been  obtained  by  the  defendants,  calling  on  the 
plaintiff  to  show  cause  "  why  the  case  should  not  be  remitted  back 
to  the  arbitrator  to  be  amended  in  the  statement  of  facts,  raising 
the  first  point,"  which  rule  was  to  be  argued  with  the  special 
case. 

In  the  affidavits  on  which  the  rule  was  obtained,  specimens  of 
the  weekly  accounts  delivered  were  attached,  which  were  each 
headed  "  accounts  of  day  work  and  materials, "  and  it  was  sworn 
that  it  was  conceded  by  the  plaintiff  before  the  arbitrator,  that 
these  accounts  *"  contained  an  account  of  only  a  very  small  portion 
of  the  additions  and  alterations  arising  out  of  the  contract,  being 
confined  to  the  day  work  expended  in  each  week  on  such  additions 
and  alterations,  and  the  materials  used  in  such  day  work;  that 
the  defendants  contended  that  accounts  of  all  the  work  done  ought 
to  have  been  delivered,  according  to  the  unambiguous  language  of 
the  contract;  and  the  plaintiff  then  tendered  evidence  of  archi- 
tects and  builders,  to  prove  that  the  accounts  delivered  were  suffi- 
cient, and  that  it  was  the  custom,  or  common  practice,  in  the 
building  trade  to  deliver  only  accounts  of  such  matters  as  the  said 
accounts  contained;  and,  in  reference  to  extra  works,  capable  of 
being  measured,  it  was  not  usual  to  give  any  account  of  them," 
which  evidence  the  arbitrator  received,  after  objection  by  the 
defendants. 

Bovill,  for  the  plaintiff.  —  There  is  no  real  ground  for  the  rule. 
The  meaning  of  the  question  left  by  the  arbitrator  is  quite  suffi- 
ciently expressed  in  the  case ;  viz. ,  whether  the  contract  admitted 
of  being  explained  by  the  parol  testimony.  He  was  not  bound  to 
state  more  than  what  he,  in  his  discretion,  thought  right,  as  he 
was  to  have  power  to  state  a  case,  but  was  not  bound  to  state  his 
award  in  the  form  of  a  case.  Secondly,  he  was  clearly  right, 
according  to  all  the  decided  cases,  in  admitting  parol  evidence  to 
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explain  the  meaning  of  "  weekly  accounts,"  if  those  words  have 
a  peculiar  meaning  in  the  building  trade,  which  he  has  found  that 
they  have. 

[Blackburn,  J.  —  Grant  v,  Maddox,  15  M.  &  W.  737,  16  L  J. 
Ex.  227,  is  directly  in  point.  ] 

Lush,  contra,  —  That  case  is  distinguishable.  Parol  evidence  is 
admissible  to  show  the  meaning  of  peculiar  words ;  but  here  is  a 
whole  sentence,  which  can  admit  of  but  one*  interpretation,  that 
the  plaintiff  was  to  deliver  weekly  accounts  of  all  the  work  done 

**  thereunder  "  —  that  is,  under  the  orders  of  the  architect 
[*11]  [Blackburn,  J.  — In  Grant  \,  Maddox,  *the  agreement 
was  to  employ  the  plaintiff  for  three  years,  and  pay  her  so 
much  a  week  in  those  years,  and  parol  evidence  was  held  admis- 
sible to  show  that "  year "  meant  the  theatrical  year,  or  the  portion 
of  the  year  during  which  the  theatre  was  open ;  so  here,  weekly 
accounts  mean  accounts  of  certain  portions  of  the  weekly  work.] 

"  In  the  year  "  is  a  mere  phrase ;  here  is  a  whole  sentence,  spe- 
cific and  explicit. 

[Blackburn,  J.  —  Alderson,  B.  's  judgment,  in  Grant  v. 
Maddox,  is  directly  against  the  defendants.  He  says :  **  It  is  per- 
fectly true  that  you  have  no  right  to  qualify  or  alter  the  effect  of 
a  written  contract  by  parol  evidence ;  but  it  is  perfectly  competent 
to  you  to  qualify  or  alter,  by  parol  evidence,  the  meaning  of  the 
words  which  apparently  form  the  written  contract,  and  to  insert 
the  true  words  which  the  parties  intended  to  use.  That  is  not  to 
alter  the  contract,  but  to  show  what  the  contract  is.-  Wherever 
the  words  used  have,  by  usage  or  local  custom,  a  peculiar  mean- 
ing, that  meaning  may  be  shown  by  parol  evidence.  Here  the 
contract  is,  that  the  plaintiff  is  to  be  paid,  for  three  years,  a  salary 
of  £5,  £6,  and  £7  per  week  in  those  years.  That  means,  accord- 
ing to  the  evidence  and  the  finding  of  the  jury,  that  she  is  to  be 
paid  so  much  per  week  during  every  week  that  the  theatre  is  open 
in  those  years. "  You  seek  to  import  the  word  "  all  "  into  this 
contract  ] 

It  is  clearly  implied.  This  case  comes  directly  within  the 
authority  of  Blackett  v.  The  Royal  Exchange  Assurance  Company,  2 
Cr.  &  J.  244,  1  L.  J.  (N.  S.)  Ex.  101,  in  which  parol  evidence  of  usage 
was  held  not  admissible  to  show  that,  under  a  policy  in  general 
terms  of  the  ship's  boats,  tackle,  &c.,  a  boat  slung  in  a  particu- 
lar part  of  the  ship  was  not  included ;  and  Lord  Lyndhurst,  C.  B., 
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delivering  the  judgment  of  the  Court,  says :  "  The  policy  is  in 
the  usual  form  as  to  ship  and  goods,  and,  as  far  as  regards  the 
ship,  imports  to  be  upon  the  ship  (that  is,  the  body),  tackle, 
apparel,  ordnance,  munition,  boats  and  other  furniture  of  the  ship 
called  the  Thames.  There  is  no  exception,  and  the  policy  is, 
therefore,  upon  the  face  of  it,  upon  the  whole  ship,  on  all  her 
furniture,  and  on  all  her  apparel.  It  was  in  evidence  in  the 
cause,  and  admitted  upon  the  argument,  that,  upon  such  voyages 
as  that  insured,  ships  invariably  carry  a  boat  in  the  place  in  which 
this  boat  was  carried,  and  slung  as  this  boat  was  slung ;  and  that 
the  ship  would  not  be  properly  furnished  or  equipped  unless  it  had 
a  boat  in  that  place,  and  so  slung.  The  objection,  then,  to  the 
parol  evidence  is,  that  it  was  not  to  explain  any  ambiguous  words 
in  the  policy,  any  words  which  might  admit  of  doubt,  nor  to 
introduce  matter  upon  which  the  policy  was  silent,  but  was  at 
direct  variance  with  the  words  of  the  policy,  and  in  plain  opposi- 
tion to  the  language  it  used.  That  whereas  the  policy  imported 
to  be  upon  the  ship,  furniture  and  apparel  generally,  the  usage  is 
to  say  that  it  is  not  upon  all  the  furniture  and  apparel,  but  upon 
part  only,  excluding  the  boat  Usage  may  be  admissible  to  ex- 
plain what  is  doubtful ;  it  is  never  admissible  to  contradict  what 
is  plain.*  In  the  same  way,  in  the  present  case,  the  language 
used  is  plain,  and  must  mean  a  weekly  account  of  all  the  work 
done.  **  All "  was  not  expressed  in  the  policy  in  Blackett  v. 
The  Royal  Exchange  Asstirance  Company^  any  more  than  in  the 
present  contract  If  the  parties  to  it  intended  to  restrain  the 
weekly  accounts  to  a  particular  part  of  the  work  done,  they  might 
easily  have  done  it ;  and  not  having  done  so,  they  must  be  bound 
by  the  general  and  unambiguous  terms  which  they  have  used. 

[Hill,  J.  —  That  very  argument  was  urged  in  vain  by  Mr.  Pea- 
cock in  Grant  v.  Maddox,  ] 

In  Magee  v.  Atkinson,  2  M.  &  W.  440,  6  L  J.  (N.  S.)  Ex.  115,  it 
was  held  that  where  a  broker  had  contracted  by  brokers'  notes  in 
his  own  name,  parol  evidence  was  held  inadmissible  to  show  it 
was  the  custom  of  Liverpool  to  send  in  brokers'  notes  without 
the  principal's  name. 

[CocKBURN,  Ch.  J.  — Two  cases  are  noted  in  Park  on  Insurance 
(vol.  i.  p.  23,  8th  ed.),  Ross  v.  Thwaite,  in  which  Lord  Mans- 
field, Ch.  J.,  was  of  opinion  that  evidence  of  usage  was  admissible 
to  show  that  on  a  general  policy  on  goods  on  board  a  particular 
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ship,  goods  stowed  on  deck  were  not  included;  and  Back- 
[*  12]  house  V.  Biphy,  *  in  which  Chambre,  J. ,  ruled  the  same 
point  ] 

The  principle  of  those  cases  is  explained  by  Lord  Ltndhurst, 
C.  B.,  in  Blackett  v.  The  Bayal  Bxchange  Assurance  Company, 
viz.,  that  an  underwriter  can  only  be  liable,  under  a  policy  in 
general  terms,  for  goods  properly  stowed,  and  is  not  liable  for 
goods  stowed  negligently  or  in  an  improper  place,  unless  he  has 
expressly  bound  himself  to  such  an  extra  risk  by  the  terms  of  his 
policy.  And  those  cases  are  therefore  clearly  distinguishable 
from  the  present. 

[Blackburn,  J.  —  In  Hutton  v.  Warren,  1  M.  &  W.  466,  475, 
5  L  J.  (N.  S.)  Ex.  234,  Parke,  B.,  in  delivering  the  judgment  of 
the  Court,  says,  "  It  has  long  been  settled,  that  in  commercial 
transactions  extrinsic  evidence  of  custom  and  usage  is  admissible 
to  annex  incidents  to  written  contracts,  in  matters  with  respect  to 
which  they  are  silent "] 

Here,  however,  the  contract  is  not  silent ;  it  says  in  unambig- 
uous terms  that  weekly  accounts  shall  be  delivered  every  Monday 
of  the  work  done  under  the  orders  for  additions.  In  Charlton  v. 
Gibson,  1  Car.  &  E.  541,  Cresswell,  J.,  refused  parol  evidence  to 
explain  in  an  agreement  to  win  stone  **  for  the  purpose  of  build- 
ing "  certain  cottages,  in  what  sense  "  building  *  was  used.  That 
agreement  was^  at  least,  not  more  unequivocal  than  the  present; 
on  the  second  point  it  is  clear  that  the  sketches  are  not  orders 
under  the  hand  of  the  architect 

Tompson  Chitty,  in  reply,  on  the  first  point,  cited  Symons  v. 
Lloyd,  6C.  B.  (N.  S.)  691. 

[CocKBURN,  Ch.  J.  —  We  are  agreed  in  favour  of  the  plaintiff  on 
the  first  point  The  second  point  is  too  clear  for  argument;  and 
though  a  very  shabby  defence  to  take  judgment  on,  must  be 
against  the  plaintiff  if  the  defendants  insist  on  setting  it  up.] 

CocKBURN,  Ch.  J.  — I  am  of  opinion  that  the  course  pursued  by 
the  learned  arbitrator  in  this  case  was  perfectly  proper  and  cor- 
rect in  point  of  law,  and  that  this  parol  evidence  was  properly 
received.  The  duty  of  the  Court,  or  of  the  arbitrator  who  is  in 
the  place  of  the  Court,  in  construing  a  contract,  is  to  give  eflfect 
to  the  intention  of  the  parties ;  and  although  parol  evidence  is  not 
admissible  to  control  the  terms  of  a  written  contract,  where  the 
terms  used  in  the  contract  clearly  indicate  the  intention  of  the 
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parties,  and  have  in  the  trade  in  which  the  contract  is  drawn  up 
no  other  than  their  ordinary  acceptation  and  signification :  yet  if 
the  parties  have  used  terms  which  have  not  only  an  ordinary 
meaning,  but  also  a  peculiar  meaning  with  reference  to  the 
particular  department  of  trade  or  business  to  which  the  contract 
relates,  that  would  obviously  be  not  to  take  the  real  and  true  in- 
tention of  the  parties  in  the  contract,  if  the  meaning  of  the  terms 
were  to  be  interpreted  according  to  their  ordinary,  and  nut  accord- 
ing to  their  particular,  signification  in  the  trade  or  business  in 
which  the  contract  is  mada  Therefore  it  has  always  been  held, 
ever  since  this  question  has  come  before  the  Courts,  that  where 
the  terms  in  the  particular  contract  have,  besides  their  ordinary 
and  popular  sense,  also  a  scientific  or  peculiar  meaning,  the  par- 
ties  who  have  drawn  up  the  contract  with  reference  to  that 
particular  department  of  trade  or  business  must  fairly  be  taken 
to  have  intended  that  the  words  should  be  used,  not  in  their 
ordinary,  but  in  their  peculiar,  sense.  This  is  only  acting  upon 
the  sound  principle,  that  contracts  are  to  be  interpreted  and  carried 
out  according  to  the  intention  of  the  parties ;  and  it  is  only  giving 
effect  to  that  principle,  when  one  gives  to  the  words  their  peculiar, 
as  distinguished  from  their  popular,  acceptation.  This  can  only 
be  carried  out  by  means  of  parol  evidence,  to  show  what  is  the 
peculiar  signification  of  the  words  in  the  contract,  as  distinguished 
from  their  ordinary  sensa  The  matter  is  very  well  explained  and 
elucidated  by  Mr.  Starkie  in  his  work  on  Evidence  (vol.  iii.  p. 
1033.^  He  says:  "  Where  terms  are  used  which  are  known  and 
understood  by  a  particular  class  of  persons  in  a  certain  special  and 
peculiar  sense,  evidence  to  that  effect  is  admissible  for  the  purpos^ 
of  applying  the  instrument  to  its  proper  subject-matter; 
and  the  case  seems  to  fall  within  the  same  consideration  *  as  [*  13] 
if  the  parties,  in  framing  their  contract,  had  made  use  of  a 
foreign  language,  which  the  Courts  are  not  bound  to  understand. 
Such  an  instrument  is  not  on  that  account  void ;  it  is  certain  and 
definite  for  all  legal  purposes,  because  it  can  be  made  so  in  evi- 
dence through  the  medium  of  an  interpreter.  Conformably  with 
these  principles,  the  Courts  have  long  allowed  mercantile  instru- 
ments to  be  expounded  according  to  the  usage  and  custom  of  mer- 
chants, who  have  a  style  and  language  peculiar  to  themselves,  of 

1  In  the  original  edition  of  1824 ;  see  vol.  iii.  p.  778  of  third  edition,  of  1842;  and 
p.  701  of  last  edition,  of  1855. 
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which  usage  and  custom  are  the  legitimate  interpreters. '  I  read 
that  passage,  not  only  because  it  has  my  entire  approval,  but 
because  it  has  also  had  that  of  Lord  Wensleydale,  when  he  sat 
as  a  Judge  in  this  Court,  and  gave  his  opinion  in  the  case  of 
Smith  V.  Wilson,  3  B.  &  Ad.  733.  Applying  that  principle 
here :  the  parties  to  this  contract  have  used  the  term  **  weekly 
accounts  of  work ; "  parol  evidence  shows  that  "  weekly  accounts 
of  work  "  has  a  peculiar  signification  in  the  building  trade ;  that 
it  relates,  not  to  all  the  work  done,  but  to  a  particular  portion  of 
work  done,  as  to  which  weekly  accounts,  such  as  have  been  ren- 
dered here,  are  peculiarly  necessary.  It  is  said  indeed  by  Mr. 
Lush,  that  because  the  terms  are  general,  evidence  of  usage 
ceases  to  be  admissible,  and  he  cited  the  case  of  Blackett  v.  The 
Royal  Exchange  Assurance  Company,  in  which  Lord  Lyndhurst, 
C.  B.,  giving  the  opinion  of  the  Court,  held  that  a  policy,  cover- 
ing boats  in  general  terms,  could  not  be  controlled  by  evidence  of 
usage  that  boats  slung  on  the  outside  of  the  ship,  upon  the  quarter, 
were  excluded  from  the  policy.  I,  of  course,  am  bound  by  the 
authority  of  that  case,  as  far  as  it  goes ;  but  I  should  not  be  dis- 
posed to  carry  it  any  further  than  to  a  case  under  exactly  similar 
circumstances.  It  goes  to  the  very  extreme  verge  to  which  the 
exclusion  of  evidence,  such  as  that  tendered,  could  be  taken.  In 
the  present  instance,  I  do  not  think  that  that  case  need  bind  us. 
It  is  clear,  upon  the  statement  of  the  arbitrator,  that  in  this  par- 
ticular trade  the  general  terms  used  in  a  building  contract  as  to  a 
"  weekly  account  of  work  done,*  is,  by  the  general  understanding 
of  the  trade  not  considered  as  extending  to  the  whole  of  the  work 
done.  The  terms  are  general ;  but  I  see  no  reason  why  usage  may 
not  be  admitted  to  show  that  it  is  not  all  the  work  with  regard  to 
which  general  accounts  are  to  be  rendered,  but  only  that  portion 
of  the  work  for  which,  by  the  understanding  of  the  trade,  weekly 
accounts  are  usually  rendered. 

The  cases,  Ross  v.  Thwaite,  and  Backhouse  v.  Ripley,  1  Park 
on  Ins.  23,  8th  ed. ,  to  which  I  drew  the  attention  of  Mr.  Lush  — 
the  earlier  cases  upon  the  subject  of  goods  stowed  on  deck  not 
being  covered  by  a  policy  which  related  to  goods  generally  — 
appear  to  be  immediately  in  point  and  applicable  to  this  case. 
Those  cases,  which  have  ever  since  the  time  of  the  publication  of 
Park  on  Insurance  been  found  in  the  various  text-books  upon  the 
subject  of  insurance,  and  have  never  been  questioned,  are  to  this 
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effect  —  that  where  there  is  a  policy  on  goods  generally  it  may  be 
shown  by  usage  that  goods  not  stowed  in  the  ordinary  manner, 
although  in  the  vessel  to  which  the  policy  relates,  are  not  covered 
by  the  insurance.  Yet  there  the  terms  are  general,  but  by  usage 
and  by  the  evidence  of  usage  they  have  received  a  limited  and 
restricted  signification.  I  see  no  reason,  upon  the  authority  of 
those  cases,  as  well  as  upon  the  general  principle,  why  a  similar 
restriction  should  not  be  applied  in  the  present  case.  It  is  true 
that  the  parties  stipulated  for  a  weekly  account  of  the  work  done ; 
but  just  as,  in  those  cases,  it  was  held  that  a  policy  on  goods  on 
board  the  vessel  meant  only  goods  stowed  in  a  particular  part  of 
the  vessel  in  the  ordinary  manner,  so  I  think  that  here  the  general 
terms  may  be  restrained  and  receive  a  limited  signification  by  the 
general  understanding  of  all  persons  in  the  trade  to  which  the 
contract  relates. 

I  am,  therefore,  of  opinion  that  the  evidence  of  usage  was  prop- 
erly admitted  by  the  learned  arbitrator,  and  that  there  is  no 
ground  whatever  for  interfering  with  the  award. 

Hill,  J.  —  I  am  entirely  of  the  same  opinion.  The  words  in 
the  contract  are,  "  weekly  accounts  of  the  work  done  thereunder. " 
It  is  contended  that  the  plain  ordinary  meaning  of  these 
words  *  would  be  "  a  weekly  account  of  all  the  work  done  [*  14] 
thereunder. "  The  usage  proved  in  the  trade  is,  that  such 
words  used  in  a  contract  like  this  would  be  understood  by  the 
parties  to  mean  merely  "  weekly  accounts  of  the  day  work  done 
thereunder ; "  ^  and  the  question  is,  whether  that  evidence  was 
rightly  received  as  evidence  of  usage.  Now,  I  take  the  rule  of 
law  to  be  this :  That  words  in  a  contract  relating  to  the  common 
transactions  of  life  are  to  be  construed  according  to  their  plain, 
ordinary,  and  popular  meaning ;  but  if,  in  reference  to  the  subject- 
matter  of  the  contract,  particular  words  or  expressions  have  by 
usage  acquired  a  peculiar  meaning  different  from  their  plain, 
ordinary,  and  popular  meaning,  parties  using  these  words  in  such 
a  contract  must  be  taken  to  have  used  them  in  their  peculiar  sense, 
and  evidence  of  usage  fixing  that  sense  is  admissible  to  prove  the 
meaning.  That  I  take  to  be  the  rule  of  law;  and  it  does  not 
depend  upon  the  point  whether  the  expression  is  in  itself  ambig- 
uous or  unambiguous ;  it  depends  upon  the  fact  whether,  in  refer- 

1  This  did  not  appear  on  the  case,  bat  only  from  the  affidavits. 
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ence  to  the  subject-matter  of  the  contract,  the  word  or  expression 
has  acquired  a  peculiar  meaning. 

Blackburn,  J.  —  I  am  of  the  same  opinion.  The  decision  of 
this  case  turns  simply  upon  the  point,  —  that  the  words  of  a  written 
contract  are,  as  my  Brother  Hill  has  just  said,  to  be  understood 
in  that  sense  which  the  phrase  has  acquired  in  the  trade  with 
regard  to  which  it  is  used.  It  is  the  primd  facie  presumption 
that  it  was  the  intention  of  the  parties  to  use  it  in  that  sense, 
and  having  expressed  themselves  in  a  written  contract  making 
use  of  the  phrase,  it  is  primd  facie,  as  a  matter  of  construction  of 
the  contract,  to  be  taken  that  they  used  the  phrase  in  the  peculiar 
and  limited  sense  which  it. had  acquired  in  the  trade.  That  pecu- 
liar and  limited  sense,  if  such  an  one  has  been  acquired,  must  be 
shown  by  parol  evidence ;  and  this  having  been  shown,  then  the 
presumption  is,  that  that  was  the  sense  in  which  the  parties  mak- 
ing the  contract  used  it.  I  do  not  think  that,  in  order  to  intro- 
duce this  extrinsic  evidence,  it  is  necessary  that  the  phrase  itself 
should  be  at  all  upon  the  face  of  it  ambiguoua  In  the  last  case 
upon  the  subject,  Humfrey  v.  Dale,  7  R  &  B.  266,  26  L  J.  Q.  B. 
137,  where  the  question  was  as  to  the  admissibility  of  parol  evi- 
dence to  annex  to  a  contract  a  customary  incident,  which  is  nearly 
the  same  thing  as  what  was  done  in  the  present  case,  I  find  Lord 
Campbell,  Ch.  J. ,  expresses  the  opinion  of  the  Court  in  this  way  (7 
E.  &  B.  274.  26  L  J.  (N.  S.)  Q.  B.  140) :  "  Whether  this  [parol] 
evidence  be  treated  as  explaining  the  language  used,  or  adding  a 
tacitly  implied  incident  to  the  contract  beyond  those  which  are 
expressed,  is  not  material.  In  either  point  of  view,  it  will  be 
admissible  unless  it  labours  under  the  objection  of  introducing 
something  repugnant  to  or  inconsistent  with  the  tenor  of  the 
written  instrument  And  upon  consideration  of  the  sense  in 
which  that  objection  must  be  understood  with  reference  to  this 
question,  we  think  it  does  not  In  a  certain  sense,  every  matie- 
rial  incident  which  is  added  to  a  written  contract  varies  it,  makes 
it  different  from  what  it  appeared  to  be,  and  so  far  is  inconsistent 
with  it"  There  can  be  no  doubt  that  that  is  quite  true;  that 
you  do  not  need  the  evidence  of  custom  unless  it  varies  the  con- 
tract, and  makes  it,  so  far,  inconsistent  with  and  different  from 
that  which  it  would  be  without  the  evidence  of  custom.  But  if 
you  are  to  lay  down  a  rule,  that  parol  evidence  of  custom  is  to 
be  excluded  in  every  case  where  it  is  inconsistent  with  or  varies 
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from  the  contract,  that  will  amount  to  saying  at  once,  that  parol 
evidence  should  never  be  received  at  all.  But  the  true  rule,  as  it 
seems  to  me,  is  very  correctly  laid  down  upon  that  point  in 
Smith's  Leading  Cases,  in  the  note  to  Wigglesworth  v.  Dallison, 
vol.  i.  p.  307,  original  ed.,  p.  462,  4th  ed.  ;  where,  after  setting 
out  at  length  the  jugdment  in  HuiUm  v.  Warren^  1  M.  &  W.  474, 
5  L  J.  (N.  S.)  Ex.  234,  by  Baron  Pabke,  the  late  Mr.  Smith 
proceeds  to  say :  ^  From  the  above  luminous  judgment  of  Baron 
Parke,  it  may  be  collected  that  evidence  of  custom  or  usage  will 
be  received  to  annex  incidents  to  written  contracts  on 
matters  with  respect  to  which  *  they  are  silent  .  .  .  But  [*  15J 
that  such  evidence  is  only  receivable  when  the  incident 
which  it  is  sought  to  import  into  the  contract  is  consistent  with 
the  terms  of  the  written  instrument  If  inconsistent,  the  evi- 
dence is  not  receivable ;  and  this  inconsistency  may  be  evinced, 
first,  by  the  express  terms  of  the  written  instrument;  secondly, 
by  implication  therefrom."  That,  I  take  it,  is  the  true  rule  of 
law  upon  the  matter,  that  in  each  case  of  a  contract,  where  it  is 
shown  that  the  term  or  phrase  has  acquired  a  peculiar  meaning  in 
the  trade,  it  is,  primdifaciey  to  be  taken  as  used  with  that  mean- 
iug,  unless,  upon  construing  the  whole  contract,  you  can  see 
that,  either  in  express  terms  or  by  necessary  implication,  the 
parties  intended  to  use  it  in  a  different  sense.  The  consequence 
is,  that  in  every  individual  case  it  must  be  a  question  on  the 
construction  of  the  contract,  whether  the  evidence  of  custom  is  to 
be  excluded  or  not  It  is  quite  proverbial  and  familiar  to  every 
one  to  say,  where  the  decision  turns  upon  the  construction  of  the 
particular  contract,  that  every  individual  case  must  stand  upon  its 
own  ground ;  and  I  think  it  will  be  found,  that  all  the  cases  do 
recognise  the  principle,  —  that  where  the  terms  of  the  contract  are 
such  as  to  show  that  the  parties  intended  to  exclude  the  custom, 
they  must  be  taken  to  have  intended  to  use  the  phrase  in  a  differ- 
ent sense ;  and  then  only  the  custom  can  be  said  to  have  been 
rejected.  It  will  be  found,  I  think,  in  each  of  the  cases  in  which 
the  evidence  has  been  rejected ;  as,  for  instance,  in  Blackett  v.  The 
Royal  Exchange  Assurance  Company,  and  in  Spartali  v.  Benecke, 
10  C.  B.  212,  19  L.  J.  0.  P.  293,  that  the  Court  thought,  upon 
taking  the  language  of  the  whole  contract,  it  evinced,  upon  the 
face  of  it,  an  intention  not  to  use  the  phrase  or  words  in  question 
in  the  particular  sense  sought  to  be  put  on  them.     Whether  the 
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conclusion  drawn  from  the  language  of  each  particular  contract 
was  proper  or  not  may  be  a  different  matter;  but  that  principle  is 
admitted  throughout  the  cases.  Now,  in  the  present  instance, 
there  is  nothing  whatever  upon  the  face  of  the  contract  to  show 
that  if  the  term  "  weekly  account  '  had  acquired  a  peculiar  sense 
in  the  building  trade,  the  parties  intended  not  to  use  the  term  in 
the  contract  in  that  sense.  The  great  probability  is,  that  the 
builder  and  architect  would  intend  to  use  it  in  that  sense ;  but  it 
is  sufficient  to  say,  that  there  is  nothing  on  the  face  of  the  contract 
to  show  that  the  parties  intended  not  to  use  it  in  that  sense. 
Consequently,  I  think  the  learned  arbitrator  was  quite  right  in 
admitting  the  evidence. 

CocKBURN,  Ch.  J. ,  added :  With  regard  to  the  rule,  that  must 
be  discharged,  and  we  think  it  should  be  discharged  with  costa 
It  is  plain  when  we  come  to  look  into  the  case,  and  it  must  have 
been  especially  plain  to  those  who  were  cognisant  of  the  discus- 
sion which  took  place  before  the  learned  arbitrator,  that  what  he 
meant  to  ask  the  Court  was,  as  he  has  himself  told  us,  whether 
the  evidence  of  the  scientific  use  and  signification  of  the  term  in 
question  was  controlled  by  the  particular  terms  of  this  contract 
I  think  that  was  quite  sufficiently  apparent  without  any  applica- 
tion to  the  Court  to  send  back  the  case  to  him  to  have  it  more 
clearly  stated.  Therefore  the  parties  who  have  unnecessarily  put 
the  other  side  to  expense  must  pay  the  costs. 

Eule  discharged. 
Judgment  on  the  special  case,  for  the  plaintiff,  on  the  first 
point;  and  for  the  defendants,  on  the  second. 

ENGLISH  NOTES. 

Examples  of  the  force  of  usage  in  interpreting  mercantile  instru- 
ments have  already  been  given  under  No.  17  of  "Agency,"  2  R.  C. 
468  ;  under  No.  15  of  "  Contract,"  6  R.  C.  169, 170  ;  under  Nos.  7  and 
8  of  "  Custom,"  8  R.  C.  356. 

The  judgment  of  the  Court  of  Queen's  Bench  delivered  by  Cole- 
ridge, J.,  in  Brown  v.  Byrne  (1854),  3  El.  &  Bl.  703,  715,  23  L.  J. 
Q.  B.  313,  316,  contains  an  important  exposition  of  the  principle  as 
applied  to  mercantile  contracts.  The  passage  is  as  follows:  ''In  all 
contracts,  as  to  the  subject-matter  of  which  a  known  usage  prevails, 
parties  are  found  to  proceed  with  the  tacit  assumption  of  these  usages: 
they  commonly  reduce  into  writing  the  special  particulars  of  their 
agreement,  but  omit  to  specify  these  known  usages,  which  are  included. 
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however,  as  of  course,  by  mutual  understanding  ;  evidence,  therefore, 
of  such  incidents  is  receivable.  The  contract  in  truth  is  partly  ex- 
press and  in  writing,  partly  implied  or  understood  and  unwritten.  But 
in  these  cases  a  restriction  is  established,  on  the  soundest  principle, 
that  the  evidence  received  must  not  be  of  a  particular  which  is  repug- 
nant to,  or  inconsistent  with,  the  written  contract.  Merely  that  it 
varies  the  apparent  contract  is  not  enough  to  exclude  the  evidence,  for 
it  is  impossible  to  add  any  material  incident  to  the  written  terms  of  a 
contract  without  altering  its  effect  more  or  less;  neither  in  the  con- 
struction of  a  contract  among  merchants,  tradesmen,  or  others  will  the 
evidence  be  excluded,  because  the  words  are  in  their  ordinary  meaning 
unambiguous;  for  the  principle  of  admission  is,  that  words  perfectly 
unambiguous  in  their  ordinary  meaning  are  used  by  the  contractors  in 
a  difiEerent  sense  from  that.  What  words  more  plain  than  'a  thou- 
sand, *  *  a  week, '  *  a  day '  ?  Yet  the  cases  are  familiar  in  which  a 
*  thousand '  has  been  held  to  mean  twelve  hundred  {Smith  v.  Wilson^ 
3  B.  &  Ad.  728);  *a  week,'  a  week  only  during  the  theatrical  sea- 
son {Grant  v.  MaddoXy  16  M.  &  W.  737)  ;  *a  day,'  a  working  day. 
In  such  cases,  the  evidence  neither  adds  to,  nor  qualifies,  nor  contra- 
dicts the  written  contract  —  it  only  ascertains  it  by  expounding  the 
language.  Here,  the  contract  is  to  pay  freight  on  delivery  at  a  certain 
rate  per  pound;  is  it  inconsistent  with  this  to  allege,  that  by  the  cus- 
tom the  shipowner,  on  payment,  is  bound  to  allow  three  months' 
discount  ?    We  think  not." 

Other  examples  are  ^' mines  and  minerals"  excepted  in  an  agri- 
cultural lease  construed  as  not  including  surface  flints  :  Tucker  v. 
Linger  (H.  L.  1883),  8  App.  Cas.  508,  52  L.  J.  Ch.  941,49  L.  T.  373, 
32  W.  R.  40  ;  ''level,"  as  construed  in  a  mining  lease  :  Clayton  v. 
Gregson  (1836),  6  Ad.  &  El.  302  ;  ''18  pockets  Kent  hops  at  100«."  to 
mean  18  pockets  at  IOO5.  per  cwt. :  Spieer  v.  Cooper  (1841),  1  Q.  B. 
424,  1  G.  tfe  D.  52,  5  Jur.  1036. 

In  Lewis  v.  Marshall  (1844),  7  M.  &  G.  729,  13  L.  J.  C.  P.  192, 
where  a  shipbroker  guaranteed  a  full  cargo  for  a  ship  to  Sydney,  at  rates 
of  freight  to  average  40^.  per  ton,  and  at  least  nine  cabin-passengers,  an 
attempt  was  made  to  show  a  usage  of  the  trade  to  Sydney  "to  consider 
steerage-passengers  as  cargo  and  their  passage-money  as  freight;  "  but 
the  Court  held  it  was  not  enough  for  witnesses  to  state  a  usage  gen- 
erally in  these  terms,  without  stating  any  instance  in  their  own  knowl- 
edge of  such  a  use  of  the  terms  in  a  contract  which  itself  was  admittedly 
an  unusual  one.  In  delivering  the  judgment  of  the  Court,  Tindal, 
Ch.  J.,  said:  "The  question  was,  whether  there  was  a  recognised  prac- 
tice and  usage  with  reference  to  the  trade  and  business  out  of  which 
the  written  contract,   the  subject-matter  of  the  action,  arises,  and  to 
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which  it  related,  which  gave  a  particular  sense  to  the  words  employed, 
or  80  that  the  parties  might  he  supposed  to  have  used  those  wotds  in 
such  a  sense.  The  character  and  description  of  the  evidence  admi»> 
sihle  for  that  purpose  is  the  fact  of  a  general  usage  and  practice  pre- 
vailing in  a  particular  trade  or  province,  and  not  the  judgment  and 
opinion  of  the  witnesses.  For  the  contract  may  he  safely  and  correctly 
interpreted  hy  reference  to  the  fact  of  such  usage,  as  it  may  he  pre- 
sumed that  such  fact  is  known  to  the  contracting  parties,  and  that  they 
contracted  in  conformity  thereto  ;  but  the  judgment  and  opinion  of 
witnesses  can  afford  no  safe  guide,  for  their  judgment  and  opinion  is 
confined  to  their  own  knowledge.  And  upon  referring  to  the  notes  of 
the  evidence  on  the  trial,  we  are  inclined  to  think  the  evidence  offered 
fell  under  the  latter  character  and  description,  and  upon  that  general 
ground  was  properly  withdrawn  by  the  Judge  from  the  consideration 
of  the  jury."  The  judgment  proceeded  to  show  that  if  the  evidence 
had  been  submitted  to  the  jury  they  ought  to  have  disregarded  the 
alleged  custom, — for  ''cargo"  and  ''freight"  in  their  natural  and 
ordinary  meaning  refer  to  goods  only.  And  especially  as  the  terms 
"  passengers  "  and  "  passage-money  "  had  been  used  in  the  contract, 
as  distinct  from  "cargo"  and  "freight,"  the  evidence  to  vary  the 
plain  meaning  ought  to  have  been  clear,  cogent,  and  irresistible. 

AMERICAN  NOTES. 

This  case  is  cited  in  Browne  on  Parol  Evidence,  p.  203,  to  the  following 
proposition :  "  Extrinsic  evidence  is  admissible  in  the  construction  of  a  mer- 
cantile contract,  to  show  that  phrases  or  terms  used  in  the  contract  have 
acquired,  by  the  custom  of  the  locality,  or  by  the  usage  of  trade,  a  peculiar 
signification,  not  attaching  to  them  in  their  ordinary  use,  and  this  whether 
the  phrases  or  terms  are  apparently  ambiguous  or  not."  In  Waits  v.  Bailey^ 
49  New  York,  464,  Folgrr,  J.,  said :  "The  meaning  of  words  may  be  con- 
trolled and  varied  by  usage,  even  when  they  are  words  of  number,  length,  or 
space,  usually  the  most  definite  in  language.'^  So  in  Hinton  v.  Locke,  5  Hill, 
437,  Bronson,  J.,  said  :  "  Usage  can  never  be  set  up  in  contravention  of  the 
contract ;  but  when  there  is  nothing  in  the  agreement  to  exclude  the  inference, 
the  parties  are  always  presumed  to  contract  with  reference  to  the  usage  or 
custom  which  prevails  in  the  particular  trade  or  business  to  which  the  con- 
tract relates ;  and  the  usage  is  admissible  for  the  purpose  of  ascertaining  with 
greater  certainty  what  was  intended  by  the  parties.  The  eWdence  often  serves 
to  explain  or  give  the  true  meaning  of  some  word  or  phrase  of  doubtful  import, 
or  which  may  be  understood  in  more  than  one  sense,  according  to  the  subject- 
matter  to  which  it  is  applied."  See  Williams  v.  Woods,  16  Maryland,  220. 
♦*  Words  are  but  the  vehicle  of  thought,  and  if  by  the  usage  and  practice  of 
one  class  of  the  community  words  are  used  in  a  different  sense  from  their 
acceptation  among  others,  not  engaged  in  the  same  pursuit,  it  would  be  the 
height  of  injustice  to  interpret  their  language  by  a  rule  not  within  their  con- 
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templation  at  the  time  of  making  the  contract."  **  The  rule  may  be  regarded 
as  well  settled  that  the  meaning  of  characters,  marks,  letters,  figures,  words, 
or  phrases  used  in  contracts,  having  purely  a  local  or  technical  meaning, 
unintelligible  to  persons  unacquainted  with  the  business,  may  be  given  and 
explained  by  parol  evidence,  if  the  explanation  is  consistent  with  the  terras 
of  the  contract.  So  also  parol  evidence  may  be  given  as  to  the  uniform, 
continuous,  and  well-settled  usage  and  custom  pertaining  to  the  matters 
embraced  in  the  contract,  unless  such  usage  and  custom  contravene  a  rule  of 
law,  or  alter  or  contradict  the  express  or  implied  terms  of  the  contract,  free 
from  ambiguity.'' 

Usage  has  been  allowed  to  be  proved  in  the  following  typical  cases  among  a 
vast  number :  To  show  that  among  insurers  *'  furs  "  does  not  include  skins  and 
hides :  Astor  v.  Union  Inn,  Co.,  7  Cowen  (N.  Y.),  202 ;  and  that  sarsaparilla  is 
not  a  " root " :  CoU  v.  Com,  Ins.  Co,,  7  Johnson  (X.  Y.),  385 ;  5  Am.  Dec.  282 ; 
whether  "cargo"  would  cover  live-stock:  Allegre*$  Adm'm  v.  Maryland  Ins, 
Co.,  2  Gill  &  Johnson  (Maryland),  136 ;  20  Am.  Dec.  424 ;  whether  "  tanning  " 
includes  currying:  Barffery,  Caldwell,  2  Dana  (Kentucky),  129;  Sampson  y, 
Gazzam,  15  Alabama,  123;  30  Am.  Dec.  578;  that  ten  hours  constitu^  a 
"day's  work":  Hinttm  ▼.  Locke,  5  Hill  (N.  Y.),  437;  that  tulip  trees  "one 
foot  high  "  meant  to  the  top  of  the  ripe  wood,  rejecting  the  green,  immature 
top :  Barton  ▼.  McKelway,  22  New  Jersey  Law,  165 ;  that  "  the  trade  of  a 
cabinet  and  mahogany  door  maker"  meant  only  the  making  of  doors  of 
mahogany  and  other  ornamental  woods :  Stroud  v.  Frith,  11  Barbour  (N.  Y.), 
800 ;  that  "  barrel "  meant  only  a  vessel  of  a  certain  capacity,  and  not  a 
statutory  barrel:  Miller  v.  Stevens,  100  Massachusetts,  518;  1  Am.  Rep.  139; 
that  two  packs  of  shingles  were  regarded  as  1000 :  Soulier  v.  Kellerman,  18 
Missouri,  509.  To  reject  fractions  of  a  foot  in  measurement :  Merrick  v. 
McNally,  26  Michigan,  374.  To  show  mode  of  "  estimation  "  of  quantity  of 
k>gs :  Heald  v.  Cooper,  8  Maine,  32.  Where  moisture  was  to  be  deducted 
"  as  usual "  from  weight  of  ore,  to  show  whether  the  deduction  was  to  be 
made  before  or  after  weighing :  HumphreysvUle  Copper  Co,  v.  Vermont  Copper 
Mining  Co^  38  Vermont,  92.  To  show  that  "  the  thousand  feet "  of  lumber 
meant  linear  feet:  Brown  v.  Brooks,  25  Penn.  State,  210.  That  the  numl>er 
of  bricks  laid  in  a  pavement  might  be  computed  by  allowing  a  certain  number 
to  the  square  yard :  Pittsburgh  v.  CNeUf,  1  Penn.  State,  342.  To  measure 
walls  in  a  certain  way  :  Ford  v.  Tirrell,  9  Gray  (Mass.),  401 ;  Lowe  v.  Lehman 
15  Ohio  State,  179;  WalU  v.  BaUey,  49  New  York,  464 ;  10  Am.  Rep.  407 
(charging  for  plastering  without  deduction  for  cornices,  baseboards,  doors,  or 
windows).  To  ascertain  the  point  of  beginning  in  measuring  for  "a  9-foot 
ceiling:"  ffugg  v.  Shank,  1  Silvernail  (N.  Y.  Sup.  Ct.),  153;  Johnson  v. 
De  Peyster,  50  New  York,  666.  To  show  that  "rags  and  old  metals,"  on 
insurance  of  junk-<lealer's  stock,  include,  the  first,  all  articles  used  in  manu- 
facturing paper,  and  the  second,  old  indiarrubber  and  old  glass.  Mooney 
V.  Howard  Ins.  Co.,  138  Mass.  375;  52  Am.  Rep.  277.  That  *«his  crop" 
included  what  the  seller  bought  and  controlled  as  well  as  what  he  raised 
and  cut :  Goodrich  v.  Stevens,  6  Lansing  (N.  Y.  Sup.  Ct.),  280.  That  "  prod- 
ucts" in  the  pork  business  does  not  include  certain  parts  of  the  hogs: 
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MorningstarY,  Cunningham^  110  Indiana,  328 ;  59  Am.  Rep.  211.  That  '*  glass- 
ware in  casks,"  in  insurance,  means  only  in  open  casks :  Bend  v.  Georgia  Ins, 
Co.y  1  N.  Y.  Leg.  Observer,  12.  To  show  what  articles  are  "  usually  kept  in 
country  stores,"  in  insurance  :  Pindar  v.  Kings  County  Ins,  Co.,  36  New  York, 
648.  That  "harbor  of  New  York,"  in  insurance,  includes  Tarrytown, 
thirty  miles  up  the  Hudson  River :  Petrie  v.  Phcsnix  Ins.  Co  ,  132  New  York, 
137.  That  "  room "  included  a  loft  not  divided  into  rooms :  Daniels  v. 
Hudson  R,  F.  Ins.  Co.,  12  Gushing  (Mass.),  416.  That  ««gas  fixtures  "  does 
not  include  meters:  Downs  v.  Sprague,  1  Abbott  Ct.  App.  Dec.  (N.  Y.),  550. 
That  "  spoiled  lumber "  means  unmarketable :  Hairis  v.  Raihhun,  2  Keyes 
(N.  Y.  Ct.  App.),  312.  That  "a  frame  house  filled  in  with  brick"  include* 
one  supported  on  the  sides  by  walls  of  other  houses:  Fowler  v.  ^tna  Ins. 
Co.y  7  Wendell  (N.  Y.\  270.  That  a  "  car-load  "  of  hogs  includes  a  double- 
decked  car-load :  Hanley  v.  Canadian  Packing  Co  ,  71  Ontario  App.  119. 
That  "  fancy  goods  and  Yankee  notion  store  "  includes  fire-works  and  fire- 
crackers: Bamum  v.  Merck,  F.  Ins.  Co.,  97  New  York,  188.  That  a  "whaling 
voyage"  covers  the  taking  of  sea^lephants :  Child  v.  Sun  Mut.  Ins.  Co., 
3  Sandford  (N.  Y.  Super.  Ct.X  26.  Whether  "all  materials  and  labor  for 
plumbing "  included  kitchen  ranges :  Cassidy  v.  Fontham,  38  New  York  St. 
Rep'r,  177.  To  show  that  "  outstanding  accounts  "  meant  only  collectible 
accounts :  McCulsky  v.  Klosterman,  20  Oregon,  108.  That  "  screened  coal" 
does  not  include  nut  coal :  Mercer,  5*c.  Co.  v.  McKee's  AdnCr,  77  Penn.  State, 
170.  That  "First  Nat.  LaFayette,  Ind.,*'  mean^a  bank:  Lane  v.  Union 
Nat.  Bank,  3  Indiana  Appeals,  299.  That  "  equipment "  of  a  mining  com- 
pany may  include  mules :  Rubey  v.  Coal  5*  M.  Co.,  21  Missouri  Appeals,  159. 
Usage  has  also  been  allowed  to  define  the  following  words  and  phrases : 
"Freight:  "  Peisch  v.  Dickson,  1  Mason  (U.  S.  Circ.  Ct),  11.  "  Wholesale 
factory  price  " :  Avery  v.  Stewart,  2  Connecticut,  69;  7  Am.  Dec.  240.  **  Sea 
letter  "  :  Sleght  v.  Rhinelander,  2  Johnson  (N.  Y.),  192.  "  Inevitable  dangers 
of  the  river  " :  Gordon  v.  Little,  8  Sergeant  &  Rawle  (Penn.),  553.  «  C.  O.  D.*  : 
Collender  v.  Dinsmore,  55  New  York,  200;  14  Am.  Rep.  224.  "  On  margin,"  in  a 
stock  contract :  Hatch  v.  Douglas,  48  Connecticut,  116 ;  40  Am.  Rep.  154.  **  Port 
risk  " :  Nelson  v.  Sun  M.  Ins.  Co.,  71  New  York,  453.  "  Current  funds  " :  Galena 
Ins.  Co.  V.  Kupfer,  28  Illinois,  332 ;  81  Am.  Dec.  284.  "  British  weight ":  God- 
dard  v.  Buloxo,  1  Nott  &  McCord  (So.  Car.),  45 ;  9  Am.  Dec.  663.  "  Spitting 
of  blood" :  Singleton  v.  St,  Louis  Ins.  Co.,  66  Missouri,  63 ;  27  Am.  Rep.  821. 
"  Cuts  " :  Houghton  v.  Ins.  Co.,  131  Massachusetts,  800.  "  Keeping  a  watch  "  : 
Crocker  v.  People's  M.  F.  Ins.  Co.,  8  Cushing  (Mass.),  79.  "  Fire  by  lightning '  : 
Babcock  v.  Mont.  Co.  M.  F.  Ins.  Co.,  6  Barbour  (N.  Y.  Sup.  Ct.).  637;  4  New 
York,  326.  "  Six  per  cent  off  for  cash  " :  Linsley  v.  Lovely,  26  Vermont,  123 ; 
"  Milk  route  " :  Page  v.  Cole,  120  Massachusetts,  37.  "  Merchantable  shipping 
hay  " :  Fitch  v.  Carpenter,  43  Barbour  (N.  Y.  Sup.  Ct.),  40.  "  Season  " :  Myers 
V.  Walker,  24  Dlinois,  133.  "Product:"  Stewart y.  Smith,  28  Illinois,  397; 
Waechterhauser  v.  Smith,  31  New  York  St.  Rep'r,  552.  "  Prices  guaranteed  " : 
Coulter  M.  Co.  v.  Fort  Dodge  G.  Co.  (Iowa),  66  N.  W.  Rep.  875.  "Order,"  in 
book-canvassing:  Newhall  v.  Appleton,  114  New  York,  140.  "To  be  taken 
by  January  1st,  1883,  on  dock  in  New  York":    Atkinson  v.  Truesdell,  127 
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New  York,  230.  •«  On  approval " :  Smith  v.  CUws,  114  New  York,  190;  11 
Am.  St.  Rep.  627. 

On  the  other  hand,  parol  eridence  of  this  character  has  been  refused  in  the 
following  instances :  On  a  contract  to  make  a  '*  satisfactory  "  suit  of  clothes, 
to  show  a  custom  to  try  on  and  alter.  Brtnon  v.  Foster,  1 18  Massachusetts,  186 ; 
18  Am.  Rep.  468.  To  show  that  **  to  arrive  by  **  a  certain  date  meant  "deliv- 
erable by."  Rogers  v.  Woodruff,  23  Ohio  State,  622 ;  13  Am.  Rep,  276.  To  ex- 
plain **  settlement."  Susquehanna  F,  Co.  v.  {VhUe,  66  Maryland,  444;  50  Am. 
Rep.  186.  *^  Incompatible  "  in  a  contract  of  employment.  Gray  v.  Shepard,  147 
New  York,  177.  To  show  that  **  alongside  "  a  ship  means  on  the  earth  at  the 
head  of  the  wharf.  Tumhull  v.  Citizens'  Bank,  4  Woods  (U.  S.  Circ.  Ct.),  102. 
To  show  that  *'  free  on  board  "  meant  subject  to  inspection.  Silberman  v.  Clark, 
06  New  York,  522.  To  explain  *'  to  be  delivered  by  giving  ten  days'  notice  at 
any  time  in  June."  Wiimerling  v.  McGaughey,  30  Iowa,  205 ;  6  Am.  Rep.  678. 
To  show  that  **  more  or  less  "  covered  a  variation  of  not  more  than  five  per 
cent.  Vail  v.  Rice,  5  New  York,  155.  To  explain  "  fat,  smooth,  and  merchant- 
able steers,  three  and  four  years  old,  to  average  twelve  hundred  pounds  gross 
weight,  none  to  weigh  less  than  one  thousand  pounds."  Spears  v.  Ward,  48 
Indiana,  541.  "Clear  out  the  field."  Harper  v.  Pound,  10  Indiana,  32. 
"  Subject  to  storage."  Marks  v.  Cass  Co.,  jrc.  Co.,  43  Iowa,  146.  To  show  that 
a  contract  to  leave  a  mine  "in  good  working  order"  justifies  removal  of 
supports  and  pillars  of  coal.  Randolph  v.  Halden,  44  Iowa,  327.  "Good 
order."  PolhemusY.  Heiman,  50  California,  438.  "Epidemics."  PoTialski  v. 
Mut.  L.  Ins.  Co.,  36  N.  Y.  Super.  Ct.  234 ;  66  New  York,  640.  "Coppered 
ship."  Hazard's  AdmW  v.  N.  E.  Mut.  Ins.  Co.,  8  Peters  (U.  S.  Sup.  Ct.),  557. 
To  show  that  "  standing  detached  "  meant  at  least  ten  feet  distant.  Hill  v. 
Hibemia  Ins.  Co.,  10  Hun  (N.  Y.  Sup.  Ct.),  26.  To  ascertain  the  quantity 
of  "brick  in  the  wall"  by  measurement  rather  than  by  count.  Stceeneyy. 
Thomason,  0  Lea  (Tennessee),  359;  42  Am.  Rep.  676.  Where  a  hirer  of  a 
slave  was  "  to  lose  the  negro's  lost  time,"  to  show  that  this  did  not  include 
time  lost  by  death.  Barlow  v.  Lambert,  28  Alabama,  704.  To  show  that 
"earth  "  does  not  include  "  hard  pan."  Dickinson  v.  City  of  Poufjhkeepsie,  75 
New  York,  65.  "  Made  useful,"  in  respect  to  artificial  teeth.  Davis  v.  Ball, 
6  Cushing  (Mass.),  505 ;  53  Am.  Dec.  53.  To  show  that  whitewood  would 
answer  for  "  walnut "  counters.  Greenstine  v.  Borchard,  50  Michigan,  434 ; 
45  Am.  Rep.  51.  On  a  contract  to  pay  for  plastering  by  the  yard,  to  include 
one-half  the  window  space.    Jordan  v.  Meredith,  3  Yeates  (Penn.),  318. 

The  exclusion  of  evidence  of  custom  or  usage  in  this  regard  is  well  ex- 
plained in  Pohalski  v.  Mut,  Life  Ins,  Co.,  supra,  as  follows :  "  It  is  true  that  the 
rule  "  (the  parol  evidence  rule)  "  referred  to  is  directed  only  against  the  admis- 
sion of  any  other  evidence  of  the  language  employed  by  the  parties  in  making 
the  agreement  than  that  which  is  furnished  by  the  writing  itself,  and  that  the 
writing  may  be  read  by  the  light  of  the  surrounding  circumstanoes.  But  this  is 
permitted  only  for  the  purpose  of  finding  out  the  true  sense  of  the  written  words 
as  the  parties  used  them.  .  .  .  Unless,  therefore,  the  terms  of  the  written  instru- 
ment have  generally,  in  respect  to  the  subject-matter,  as  by  the  known  usage 
of  trade,  or  the  like,  acquired  a  peculiar  sense,  distinct  from  the  popular  sense 
VOL.  XIV.  —  43 
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of  the  same  words,  or  unless  the  context  points  out  that  in  the  particular 
instance,  and  in  order  to  effectuate  the  intention  of  the  parties,  they  should 
be  understood  in  a  peculiar  sense,  they  are  to  be  understood  in  their  plain, 
ordinary,  and  popular  sense.  .  .  .  The  word  *  epidemics  *  in  the  permit  is  not 
shown  to  have  been  used  in  the  peculiarly  medical  sense  attributed  to  it  by  the 
learned  counsel  for  the  company,  nor  was  it  used  in  a  sense  peculiar  to  the  busi- 
ness  of  life  insurance.  On  the  contrary,  it  is  plainly  to  be  seen  that  it  was  used 
and  understood  in  its  plain,  ordinary,  and  popular  sense  as  a  familiar  word  in 
our  language.  No  evidence  of  any  kind  from  any  other  source  was  therefore 
admissible  to  charge  that  meaning.  .  .  .  The  company  evidently  did  not 
intend  to  stipulate  solely  against  diseases  which  usually  assume  an  epidemic 
character.  It  meant  to  stipulate,  and  did  stipulate,  for  exemption  from  lia- 
bility in  case  of  death  from  any  disease,  however  simple  and  harmless,  under 
ordinary  circumstances,  at  home,  that  might  by  any  possibility  prevail  in  Cuba 
to  an  extent  that  might  be  called  epidemic." 


No.  4.  — EGBERTS  v.  BRETT. 
(H.  L.  1865.) 

RULE. 

Whether  the  doing  of  an  act  by  the  obligee  under  an 
instrument  is  a  condition  precedent  of  the  obligation  de- 
pends not  on  any  hard  and  fast  rule  as  to  the  time  when 
the  act  is  to  be  done,  but  on  the  intention  of  the  parties  to 
be  deduced  from  the  whole  instrument. 

Boberts  ▼.  Brett. 

34  L.  J.  C.  P.  241-248  (8.  o.  11  H.  L.  Cm.  887). 

[241  ]       Contract—  Condition  Precedent.— Mutiuil  Covenants, —  *  *  Forthmthf^ 

Meaning  of. 

By  iDdenture  of  the  1 5th  of  May,  the  plaintiff  covenanted  with  the  defendant 
to  procure  a  ship  to  stow  on  hoard  a  certain  telegraphic  cable  then  lying  at  M. 
Wharf,  to  provision  and  rig  the  vessel,  to  provide  and  pay  the  crew  and  work- 
men, &c.,  to  lay  down  the  cable,  and  that  he,  the  pbdntiff,  would  perform  the 
several  acts  aforesaid  and  have  the  ship  ready  equipped  for  sea  at  the  Nore  on 
or  before  the  15th  of  July,  and  would  proceed  forthwith  to  T.  and  lay  down  the 
cable ;  and  if  the  plaintiff  made  default  in  having  the  ship  ready  with  the  cable 
on  board  at  the  Nore  by  the  15th  of  July,  the  defendant  might  deduct  and  retain 
as  liquidated  damages  £200  a  week.  The  defendant  covenanted,  subject  to  his 
right  to  deduct  and  retain  as  liquidated  damages,  to  pay  the  plaiutiff  £5000,  by 
instalments,  that  is  to  say,  £1000,  part  thereof,  on  or  before  the  expiration  of 
seven  days  after  the  arrival  of  the  ship  at  M.  Wharf;  £2000,  further  part,  on 
or  before  twenty-one  days  after  the  arrival  of  the  ship  at  the  wharf;  the  remain- 
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der  when  the  ship  should  put  to  sea  from  the  Nore.  And  it  was  by  the  same 
indenture  agreed  and  decltu^d,  that  for  the  true  performance  of  the  covenants  by 
the  plaintiff  thereinbefore  contained,  and  for  securing  the  penalties  which  he  might 
incur  under  these  presents,  the  plaiutiff  and  two  responsible  sureties  should, 
within  ten  days  of  the  execution  of  these  presents,  give  and  execute  to  the  defend- 
ant, his  executors  and  administrators,  a  bond  in  the  penal  sum  of  £5000;  and 
for  the  due  performance  of  the  covenants  on  the  part  of  the  defendant  therein- 
before contained,  the  defendant  and  two  responsible  sureties  should,  within  ten 
days  from  the  execution  of  these  presents,  give  and  execute  to  the  plaintiff,  his 
executors  and  administrators,  a  bond  in  the  penal  sum  of  £5000. 

It  was  held,  by  the  Court  of  Exchequer  Chamber,  that  the  giving  of  the  bond 
with  sureties  by  the  plaintiff  to  the  defendant  was  a  condition  precedent  to  his 
right  to  recover  against  the  defendant  for  not  performing  his  part  of  the  contract 
with  relation  to  stowing  the  cable  and  paying  the  money  ;  and  this  decision  was 
affirmed  by  the  House  of  Lords  on  appeal,  and  it  was  also  held  that  the  plaintiff 
was  not  released  from  his  obligation  to  give  a  bond  by  reason  of  the  defendant 
not  having  given  a  bond. 

**  Forthwith  "  held  not  to  mean  "  immediately." 

This  was  an  action  brought  by  the  plaintifif,  the  appellant,  a 
captain  in  Her  Majesty's  Boyal  Marine  Artillery,  against  the  de- 
fendant, the  respondent,  the  g^rant  in  this  country  of  a  joint- 
stock  company  established  in  France,  called  the  Mediterranean 
Submarine  Electric  Telegraph  Company,  to  recover  damages  for 
a  breach  of  an  agreement  under  seal  entered  into  between  the 
plaintiff  and  the  defendant  on  the  15th  of  May,  1855,  for  the 
laying  down  by  the  plaintiff  of  one  hundred  and  fifty  miles  of 
submarine  telegraph  cable,  called  in  the  agreement  **  The  African 
and  Sardinian  Cable, "  and  which  cable  the  plaintiff  undertook  to 
lay  down  between  Cape  Tabaque,  on  the  northern  coast  of  Africa, 
and  Cape  Spartivento,  in  the  island  of  Sardinia.  The  agreement, 
or  so  much  thereof  as  is  material  to  the  present  proceedings,  is  set 
out  in  the  declaration  in  the  action,  which  will  be  found  in  the 
report  of  the  case  in  the  Court  of  Common  Pleas  (25  L  J.  C.  P. 
280),  but  was  shortly  as  follows :  — 

By  the  agreement  the  plaintiff  was  bound  forthwith,  at  his  own 
expense,  to  procure  a  frigate  called  the  Cornwall,  or  some  other 
suitable  ship  or  vessel,  and  to  stow  the  cable  on  board,  and  which 
cable  was  in  the  agreement  expressly  stated  to  be  then  lying  at 
Morden's  Wharf,  East  Greenwich;  the  plaintiff  was  also  bound, 
at  his  own  expense,  to  rig,  complete,  fit  out,  provide  and  provision 
the  said  ship,  with  all  things  necessary,  as  set  forth  in  the  agree- 
ment, and  to  pay  £600  towards  insuring  the  cable  for  £60,000. 
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The  agreement  then  stated  that  the  plaintiff  was  to  have  the  ship 
ready  for  sea  at  the  Nore  on  the  15th  of  July,  then  next;  and  in 
the  event  of  the  plaintiff  failing  to  have  the  ship  fully  equipped  at 
the  Nore  on  or  before  that  day,  the  defendant  was  to  be  at 
[*  242]  liberty  to  retain  out  of  any  moneys  *  payable  to  the  plain- 
tiff under  the  agreement  £200  a  week  as  liquidated  damages 
for  every  week,  and  so  in  proportion  for  less  than  a  week  of 
such  default  The  defendant  covenanted  to  pay  to  the  plaintiff 
the  sum  of  £5000,  as  follows :  £1000  on  or  before  the  expiration 
of  seven  days  after  the  arrival  of  the  ship  at  Morden's  Wharf;  the 
sum  of  £2000,  further  pait  thereof,  on  or  before  the  expiration  of 
twenty -one  days  after  the  ship  should  have  arrived  alongside  Mor- 
den's  Wharf ;  and  the  sum  of  £2000,  the  remainder  of  the  said 
sum  of  £5000,  as  soon  as  the  said  ship  should  have  proceeded  to 
sea  from  the  Nore ;  and  besides  these  money  payments  the  plaintiff 
was  to  have  five  hundred  £10  paid-up  shares  in  the  said  company 
delivered  to  him. 

By  the  agreement  it  was  also  agreed  and  declared,  that  for  the 
true  performance  of  the  covenants  by  the  plaintiff,  and  for  secur- 
ing  any  penalties  which  he  might  incur,  the  plaintiff  and  two 
responsible  sureties  should,  within  ten  days  after  the  execution  of 
the  agreement,  give  and  execute  to  the  defendant  a  bond  in  the 
penal  sum  of  £5000;  and  that  for  the  due  performance  of  the 
covenants  on  the  part  of  the  defendant,  the  defendant  and  two 
sureties  should,  within  ten  days  from  the  execution  of  the  agree- 
ment, give  and  execute  to  the  plaintiff  a  bond  in  the  penal  sum  of 
£5000 ;  and  that  the  said  bonds  so  to  be  given  should  not  in  any 
manner  prejudice  or  affect  the  respective  rights  or  liabilities  of  the 
plaintiff  or  of  the  defendant  under  or  by  virtue  of  the  agreement 

The  plaintiff,  in  his  declaration,  after  setting  out  the  agree- 
ment and  averring  performance  of  all  conditions  precedent,  alleged 
as  breaches  of  the  agreement,  that  before  the  time  arrived  for  the 
plaintiff  to  bring  his  ship  alongside  Morden'a  Wharf  for  the  pur- 
pose of  taking  the  cable  on  board,  the  defendant  refused  to  perform 
his  contract,  and  dispensed  with  the  said  ship  being  brought  along- 
side the  said  wharf,  and  would  not  stow  the  cable  on  board  the 
ship,  but  caused  the  same  to  be  stowed  on  board  another  ship,  and 
thereby  prevented  the  plaintiff  from  completing  the  said  contract 
on  his  part  There  was  also  a  further  breach  assigned,  that  the 
defendant  did  not,  in  pursuance  of  the  covenant  on  his  behalf  in 
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the  said  agreement  contained,  give  a  bond  with  sureties  to  the 
plaintiff  in  the  penal  sum  of  £5000. 
The  defendant  pleaded  — 

1.  That  the  plaintiff  did  not  procure  a  suitable  ship. 

2.  That  the  plaintiff  did  not  rig,  complete,  fit  out,  and  provision 
her. 

3.  That  the  plaintiff  was  not  ready  and  willing  to  provide  and 
pay  officers,  and  crew,  and  workmen. 

4.  That  the  plaintiff  did  not  give  a  bond  with  two  sureties  to 
the  defendant  in  the  penal  sum  of  £5000. 

5.  And,  in  answer  to  the  breach  respecting  the  defendant  not 
giving  his  bond  to  the  plaintiff,  the  defendant  paid  into  Court  the 
sum  of  Is. 

Upon  the  first  three  and  fifth  pleas  issues  in  fact  were  raised, 
and  to  the  fourth  there  was  a  demurrer :  the  question  raised  by  the 
demurrer  being,  whether  or  not  the  performance  by  the  plaintiff 
of  the  covenants  on  his  part  set  out  in  the  declaration,  **  That  for 
the  true  performance  of  the  covenants  by  the  plaintiff  herein- 
before mentioned,  and  for  securing  any  penalties  which  he  might 
incur  under  these  presents,  the  plaintiff  and  two  responsible  sure- 
ties should,  within  ten  days  from  the  execution  of  these  presents, 
give  and  execute  to  the  defendant  a  bond  in  the  penal  sum  of 
£5000, '  was  a  condition  precedent  to  the  obligation  of  the  defend- 
ant to  perform  those  covenants  on  his  part,  to  the  breach  of  which 
the  fourth  plea  was  pleaded. 

The  demurrer  came  on  to  be  argued  in  the  Court  of  Common 
Pleas,  on  the  10th  of  June,  1856,  when  the  Court  gave  judgment 
for  the  defendant 

The  report  of  the  case  upon  this  demurrer  is  to  be  found  in  18 
C.  B.  561,  and  in  25  L  J.  C.  P.  280. 

On  the  28th  of  June,  1858,  the  issues  in  fact  came  on  for  trial 
before  the  Chief  Justice  of  the  Court  of  Common  Pleas  and  a  speqial 
jury.  The  jury  found  that  the  plaintiff  did  procure  a  suitable 
ship,  properly  equipped,  according  to  the  contract,  and  was  ready 
to  provide  the  oflBcers  and  crew,  and  found  all  the  issues  in  fact  in 
favour  of  the  plaintiff,  and  they  assessed  the  damages  which  the 
plaintiff  had  sustained  at  £2300. 

The  plaintiff  having  obtained  this  verdict  *  for  the  [*  243] 
£2300,  and  which  verdict  was  not  disturbed,  then  appealed 
to  the  Court  of  Exchequer  Chamber  against  the  decision  of  the 


678  INTERPRETATION. 


No.  4.  — BoberU  ▼.  Brett,  84  L.  J.  0.  P.  MS. 


Court  of  Common  Fleas  on  the  demurrer,  when  the  judgment  of 
the  Court  of  Common  Pleas  was  unanimously  affirmed. 

The  report  of  the  proceedings  in  the  Exchequer  Chamber  is  to 
be  found  in  6  C.  B.  (K  S.)  611,  and  in  28  L  J.  C.  P.  323. 

It  will  be  seen  by  reference  to  these  reports  of  the  case,  that 
after  the  argument  on  the  demurrer  in  the  Court  of  Common  Pleas 
there  was  a  slight  amendment  in  the  original  declaration,  but 
which  was  not  of  importance  to  the  present  question.  The  plea 
demurred  to  was  not  amended  in  any  way,  and  the  pleadings  went 
before  the  Exchequer  Chamber  as  set  out  in  the  report  of  the 
proceedings  in  the  Exchequer  Chamber. 

This  was  an  appeal  to  the  House  of  Lords  against  the  judgment 
of  the  Court  of  Exchequer  Chamber  upon  the  fourth  plea. 

Bovill  and  Massey  Dawson  (Beasley  with  them),  for  the 
appellant  —  It  was  never  intended  that  the  giving  of  the  bonds 
should  be  a  condition  precedent  to  the  contract  being  binding  on 
either  party.  Where  parties  stipulate  to  have  bonds  as  a  condi- 
tion precedent,  they  would  wait  till  the  bonds  were  given,  and 
they  were  satisfied  with  the  sureties  before  signing  the  contract, 
which  was  not  done  in  this  case.  The  contract  also  is,  that  the 
appellant  is  forthwith  to  do  certain  things,  that  is,  before  the  expi- 
ration of  the  ten  days  within  which  the  bonds  are  to  be  given. 
There  is  nothing  in  the  contract  to  show  that  anything  was  not 
to  be  done  till  after  the  bonds  were  given.  The  appellant  might 
have  brought  the  ship  alongside  the  wharf,  or  offered  to  take  the 
cable  on  board  at  any  hour  after  the  signing  of  the  contract,  and 
the  respondent  would  have  been  bound  within  seven  days  to  pay 
the  £1000,  the  first  instalment  of  the  £5000.  If  there  is  a  thing 
that  is  to  be  done,  or  may  have  to  be  done  before  the  act  which  is 
relied  upon  as  a  condition  precedent  is  to  be  performed,  then  it 
cannot  be  a  condition  precedent.  Pordage  v.  Cole,  1  Wms.  Saund. 
320  c,  n.  3.  The  intention  of  the  parties  must  be  looked  at  to 
see  whether  they  intended  that  the  thing  should  be  a  condition 
precedent  or  not.  It  would  lead  to  the  most  absurd  consequences 
to  hold  this  to  be  a  condition  precedent  The  question  is  whether 
the  fourth  plea  is  a  good  plea.  It  is  not,  for  the  respondent  should 
have  requested  the  bond  from  the  appellant,  and  must  show  that 
he  was  ready  to  do  the  concurrent  act  on  his  part,  which  this  plea 
does  not  allege.  Where  there  are  several  stipulations  in  a  con- 
tract, some  of  which  have  been  performed  and  some  of  which  have 
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not  been  performed,  the  non-performance  of  those  that  remain  will 
not  afford  an  answer  to  a  breach  of  contract  by  the  other  party. 
Stavers  v.  Curling,  3  Bing.  K  0.  355,  6  L  J.  (N.  S.)  C.  P.  41; 
Boone  v.  Eyre,  1  H.  Blac.  273,  n.  (2  R  R  768).  The  not  giving  of 
the  bond  in  the  present  case  may  be  compensated  in  damages.  The 
consequence  of  holding  the  giving  of  the  bond  to  be  a  condition 
precedent  in  this  case  would  lead  to  the  greatest  injustice.  The 
appellant  having  established  a  claim  for  £2300  before  a  jury, 
would  be  unable  to  obtain  it  on  account  of- this  plea.  The  matter 
omitted  to  be  done  was  not  the  consideration  for  what  was  to  be 
performed  on  the  other  side.  The  giving  of  the  bonds  was  an 
independent  stipulation.  The  matter  which  has  not  been  per- 
formed must  go  to  the  whole  consideration.  Tarrabochia  v. 
Hickie,  1  Hurl.  &  N.  183,  26  L.  J.  Ex.  26 ;  Kingdon  v.  Cox,  2  C. 
B.  661,  15  L.  J.  C.  R  95;  Clipsham  v.  Vertue,  5  Q.  B.  265,  13 
L.  J.  Q.  B.  2.  Where  a  time  is  fixed  for  performance,  as  in  the 
present  case,  the  procuring  of  the  ship  by  the  appellant,  the  money 
must  be  paid,  whether  the  other  stipulations,  as  the  giving  of  the 
bond  in  the  present  case,  have  or  have  not  been  complied  with, 
and  on  the  ground  that  there  may  be  a  remedy  by  cross-action. 
Campbell  v.  Jones,  6  T.  R  570  (5  R  R  263) ;  Mattock  v.  King- 
lake,  10  Ad.  &  E.  50,  8  L  J.  (N.  S.)  Q.  B.  250;  Dickers.  Jack- 
son,  6  C.  B.  103,  17  L.  J.  C.  R  234  The  appellant  alleges  that 
there  was  a  positive  breach  by  the  respondent  before  the 
time  arrived  when  the  *bond  was  to  be  given,  from  which  [*  244] 
the  respondent  must  absolve  himself.  Hochster  v.  Dela- 
tour,  2  El.  &  B.  678,  22  L  J.  Q.  B.  455 ;  Lovelock  v.  Franklin, 
8  Q.  B.  371,  15  L  J.  Q.  B.  146 ;  Cort  v.  The  Ambergate  Railway 
Company,  17  Q.  B.  127,  20  K  J.  Q.  B.  460.  Elltn  v.  Topp,  6 
Ex.  424,  20  L.  J.  Ex.  241,  and  Graves  v.  Legg,  6  Ex.  709,  23  L. 
J.  Ex.  229,  relied  on  by  the  respondent  in  the  Court  below,  are 
distinguishable  from  the  present  case.  There  is  a  contract  entered 
into  at  once  without  the  bonds  being  given ;  there  has  been  a  part 
performance,  and  the  giving  of  the  bonds  is  not  a  condition  prece- 
dent. We  also  rely  upon  the  stipulation  that  the  giving  of  the 
bonds  was  not  to  prejudice  the  rights  and  liabilities  of  the  parties. 
The  declaration  is  a  good  declaration,  and  the  plea  is  a  bad  plea. 
They  also  referred  to  Helm  v.  Bumess,  8  Law  Times  (N.  S.), 
207 ;  Short  v.  Stone,  8  Q.  B.  358,  15  K  J.  Q.  B.  143 ;  and  2 
Smith's  Lead.  Cas.  11,  notes. 
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Mellish  and  H.  Lloyd,  for  the  respondent.  —  It  was  a  condition 
precedent  to  the  respondent's  liability  to  stow  the  cable  on  board 
the  ship  provided  by  the  appellant  that  the  appellant  should  have 
given  his  bond.  This  is  a  question  of  construction,  and  the  instru- 
ment is  to  be  construed  for  the  purpose  of  carrying  out  the  inten- 
tion of  the  parties.  The  cases  cited  on  the  other  side  show  this. 
The  giving  of  the  bond  in  the  present  case  was  intended  to  be  a 
condition  precedent;  if  it  is  not  a  condition  precedent,  and  the 
only  remedy  is  in  damages,  the  intention  is  frustrated.  The 
word  *  forthwith  "  is  a  general  and  vague  word,  and  only  means 
that  it  is  to  be  done  with  reasonable  despatch  and  in  a  reasonable 
time.  It  does  not  follow,  because  the  giving  of  the  bond  is  a  con- 
dition precedent  at  one  time,  that  it  would  remain  so  if  the  cable 
had  once  been  loaded  on  board :  Boone  v.  Byre  ;  but  that  is  not  the 
case  here.  Here,  both  parties  having  failed  to  give  the  bond, 
either  party  is  at  liberty  to  rescind  the  contract,  because  that  is 
carrying  out  the  object  of  the  contract  They  might  mutually 
have  agreed  to  go  on  with  the  contract,  notwithstanding  the 
failure  to  give  the  bond ;  but  they  did  not  do  so.  The  declaration 
contains  no  averment  that  the  appellant  was  ready  and  willing  to 
give  the  bond,  and  that  the  respondent  before  the  expiration  of  ten 
days  refused  to  perform  the  contract  and  dispensed  with  the  bond. 
If  the  declaration  had  contained  such  an  averment,  a  plea  alleging 
that  the  appellant  had  not  given  the  bond  would  have  been  bad ; 
but  the  declaration  contains  no  such  averment  The  declaration 
simply  alleges  that  the  appellant  has  performed  all  the  conditions 
precedent,  and  amongst  others  he  has  given  the  bond,  and  this  is 
traversed.  The  cases  cited  by  the  other  side  are  totally  different 
from  the  present  The  true  construction  of  the  clauses  here  is, 
that  the  respondent  cannot  be  called  on  to  carry  out  his  part  of  the 
agreement,  unless  the  appellant  has  within  ten  days  given  his 
bond.  There  was  no  necessity  for  a  demand  of  it.  Upon  the 
question  of  pleading,  upon  the  true  construction  of  the  declaration, 
the  appellant  alleges  that  he  performed  all  the  conditions  prece- 
dent, therefore  that  he  gave  the  bond.  The  plea  is  a  good  plea ; 
it  says  that  he  did  not  give  the  bond.  By  demurring  to  that  plea 
and  not  traversing  it,  the  appellant  admits  that  if  the  giving  of 
the  bond  is  a  condition  precedent,  he  did  not  comply  with  that 
condition.  In  Hochster  v.  Delatour  it  is  true  there  is  not  the 
allegation  which  in  order  to  make  the  declaration  complete  there 


R.  C.  VOL.  XIV.]      SECT.  II. — INTEBPRETATION  OF  DEEDS,  ETC.  681 

No.  4.  —  BobarU  y.  Bratt,  84  L.  J.  a  P.  8M,  M5. 

ought  to  be,  but  the  question  there  arose  on  a  motion  in  arrest  of 
judgment,  and  it  is  a  well-known  distinction  between  a  question 
so  arising  and  one  arising  on  a  demurrer  that  every  fair  inference 
is  to  be  taken  for  the  plaintiff  when  the  question  so  arises,  and 
that  small  imperfections  in  his  declaration  will  be  looked  over. 
But  for  that,  there  ought  to  have  been  an  averment  there  that 
the  plaintiff  accepted  the  refusal  as  an  absolute  breach,  and  acted 
upon  it     Avery  v.  Bowden,  6  El.  &  B.  953,  26  L  J.  Q.  B.  3. 

Massey  Dawson,  in  reply,  cited  Bently  v.  Dawes,  10  Ex. 
734,  23  L.  J.  Ex.  220,  with  regard  to  the  effect  of  the  general 
averment 

*  The  Lord  Chanobllob  (Lord  Westbuby).  —  My  Lords,  [*  245] 
the  question  on  this  appeal  is,  whether,  having  regard  to 
the  true  construction  and  intent  of  the  agreement  of  the  15th  of 
May,  1855,  the  stipulation  that  the  appellant  should,  within  ten 
days  after  the  date  and  execution  of  the  agreement,  give  a  bond, 
with  sureties,  for  the  due  performance  of  the  covenants  on  his  part, 
is  a  condition  the  previous  fulfilment  of  which,  unless  waived  or 
released,  was  necessary  to  enable  the  appellant  to  maintain  any 
action  upon  the  agreement  The  case  has  been  learnedly  argued 
at  the  Bar,  and  many  decisions  were  cited;  but  the  question 
depends  on  simple  principles.  First,  having  regard  to  the  subject- 
matter  of  the  agreement  between  the  appellant  and  the  respondent, 
who  was  the  representative  of  a  company,  it  is  reasonable  to  sup- 
pose that  the  company,  who  were  about  to  intrust  the  appellant 
with  the  laying  down  of  a  very  valuable  telegraphic  cable,  should 
require  from  the  appellant  security  for  the  due  fulfilment  of  his 
contract;  and  the  requisition  that  the  bond  should  be  given  within 
ten  days  is  sufficient  to  show  that  it  was  intended  to  precede  any 
material  action  under  the  agreement  The  appellant  indeed  con- 
tends, that  if  he  had  brought  the  Cornwall  frigate,  or  some  other 
suitable  vessel,  alongside  Morden's  Wharf  on  the  day  of  the  date 
of  the  agreement,  or  the  next  day,  the  sum  of  £1000  would  have 
been  payable  to  him  by  the  respondent  within  a  week  afterwards ; 
and  thus  he  insists  that  a  material  part  of  the  contract  might  have 
been  performed  before  the  expiration  of  the  ten  days  allowed  for 
the  bond,  and  that  therefore  the  giving  of  the  bond  is  not  a  condi- 
tion precedent  I  cannot  think  that  any  such  great  expedition,  if 
it  was  possible,  was  contemplated  by  the  parties,  or  that  the 
appellant  was  bound  to  act  with  any  such  rapidity.     His  engage- 
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ment  is,  that  he  will  forthwith  at  his  own  expeDse  procure  the 
Cornwall  frigate,  or  some  other  suitable  ship  or  vessel,  for  the 
purpose  required ;  the  word  **  forthwith "  does  not  necessarily 
imply  that  this  was  to  be  done  by  the  appellant  before  he  had 
received  the  bond  of  the  respondent  and  his  sureties,  that  is,  before 
the  expiration  of  ten  days.  But  if  the  appellant  had  brought  a 
suitable  vessel  alongside  the  wharf  so  expeditiously  as  to  have 
entitled  himself  to  the  sum  of  £1000,  and  had  received  that  sum 
(which  must  be  the  hypothesis)  within  the  ten  days,  and  before 
the  time  for  giving  his  bond  expired,  I  should  not  have  thought 
that  it  affected  his  liability  to  give  the  bond  within  the  appointed 
time.  It  is  urged  that  in  the  state  of  things  supposed  the  £1000 
might  not  have  been  paid  as  stipulated,  and  so  a  breach  of  cove- 
nant by  the  respondent  might  have  occurred  within  the  ten  days. 
If  it  did,  I  should  still  be  of  opinion  that  the  appellant  was 
bound  to  give  or  tender  his  bond  to  the  respondent  within  the 
prescribed  time.  The  right  to  have  the  security  of  two  respon- 
sible sureties  for  the  performance  of  the  appellant's  covenant 
was  a  very  material  thing  to  the  respondent's  company  and  of 
the  essence  of  the  contract,  and  I  do  not  think  it  could  be 
affected  by  anything  voluntarily  done  by  the  appellant  within 
the  ten  days. 

It  was  also  contended,  by  the  appellant,  that  the  covenants  to 
give  the  bonds  by  the  appellant  and  respondent  respectively  were 
mutual  covenants  dependent  one  on  the  other ;  and  that  there  was 
no  default  by  the  appellant  until  that  instant  of  time  at  which 
there  was  a  like  default  by  the  respondent,  and  that  the  respond- 
ent, being  in  like  default,  could  not  defend  himself  by  pleading 
the  default  of  the  appellant  But  I  fear  that  this  is  not  the  true 
meaning  and  effect  of  the  contract  The  engagements  to  give  the 
bond  are  not  entered  into  in  consideration  one  of  the  other ;  but 
the  fulfilment  of  his  own  engagement  by  each  of  the  parties  is  a 
necessary  preliminary  to  his  right  to  recover  on  the  agreement  It 
is  the  true  intent  and  object  of  the  agreement  that  each  party 
should  find  security  within  the  time  prescribed.  If  this  be  not 
done  by  either  party,  both  may  be  in  effect  released  from  the  con- 
tract, which  may  fall  to  the  ground ;  but  neither  party  can  recover 
for  breach  of  the  covenants  in  the  agreement  unless  he  has  per- 
formed this  precedent  obligation.  I  therefore  move  your  Lord- 
ships that  the  judgment  of  the  Court  below  be  affirmed. 
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Lord  Cranwobth.  —  My  Lords,  I  think  that  the  judgment  of  the 
House  ought  to  be  for  the  defendant  in  error.  I  agree  with  the 
opinions  of  the  learned  Judges  that  the  giving  of  the  bond 
must  have  been  intended  *  to  be  a  condition  precedent  [*246] 
to  any  right  of  action  for  breach  of  any  of  the  covenants 
contained  in  the  indenture.  On  any  other  hypothesis  the  bond 
would  be  useless.  No  doubt,  as  there  was  a  covenant  by  each 
party  with  the  other,  to  give  a  bond  with  sureties  within  ten 
days,  if  default  was  made  in  giving  a  bond,  a  right  of  action 
would  accrue  for  breach  of  that  covenant ;  but  such  an  action  could 
produce  no  fruit  to  the  party  recovering  in  it  If  brought  before 
breach  of  any  of  the  other  covenants,  it  could  only  result  in  nom- 
inal damages.  If  brought  after  a  breach,  no  damages  could  be 
recovered,  except  such  as  would  have  been  recoverable  in  an 
action  founded  on  the  breach  itself.  It  would  give  no  right 
against  any  sureties,  the  obtaining  of  which  right  was  the  sole 
object  of  the  bond.  It  was  argued  that  the  circumstance  that  the 
bonds  were  to  be  given  not  immediately,  but  within  ten  days, 
was  inconsistent  with  the  hypothesis  of  a  condition  precedent  A 
breach,  it  was  suggested,  might  occur  within  the  ten  days,  and 
so  a  right  of  action  might  accrue,  before  any  bond  need  have  been 
given.  This  does  not  appear  to  me  inconsistent  with  the  hypoth- 
esis of  a  condition  precedent  Probably  the  parties  knew  that, 
practically,  no  breach  could  occur  within  the  ten  days;  but  even 
if  that  is  not  so,  the  party  injured  by  a  breach  of  covenant  within 
ten  days  might,  by  giving  his  bond,  put  himself  in  a  condition  to 
sue  for  the  breach,  for  it  would  certainly  be  no  answer  on  the  part 
of  the  defendant  sued  for  the  breach  to  say,  that  he  had  not  given 
his  bond.  Suppose,  for  instance,  that  the  plaintiff  had  on  the  day 
of  the  date  of  the  indenture  moored  a  proper  ship  alongside  Mor- 
dents Wharf,  but  that  after  the  expiration  of  seven  days  the  de- 
fendant refused  to  pay  him  the  £1000.  The  plaintiff,  if  he  had 
given  a  proper  bond  with  sureties  to  the  defendant,  would  then 
have  been  in  a  condition  to  maintain  an  action  for  breach  of 
covenant  against  the  defendant,  whether  he  had  or  had  not  given 
a  proper  bond  to  the  plaintiff. 

But  it  was  argued,  that  even  assuming  the  giving  of  the  bonds 
to  be  conditions  precedent,  still  they  must  be  treated  as  mutual 
and  dependent  conditions,  and  that  the  defendant,  who  had  given 
no  bond  to  the  plaintiff,  could  not  insist  on  the  want  of  such  a 
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ment  is,  that  he  will  forthwith  at  his  own  expense  procure  the 
Cornwall  frigate,  or  some  other  suitable  ship  or  vessel,  for  the 
purpose  required ;  the  word  **  forthwith "  does  not  necessarily 
imply  that  this  was  to  be  done  by  the  appellant  before  he  had 
received  the  bond  of  the  respondent  and  his  sureties,  that  is,  before 
the  expiration  of  ten  days.  But  if  the  appellant  had  brought  a 
suitable  vessel  alongside  the  wharf  so  expeditiously  as  to  have 
entitled  himself  to  the  sum  of  £1000,  and  had  received  that  sum 
(which  must  be  the  hypothesis)  within  the  ten  days,  and  before 
the  time  for  giving  his  bond  expired,  I  should  not  have  thought 
that  it  affected  his  liability  to  give  the  bond  within  the  appointed 
time.  It  is  urged  that  in  the  state  of  things  supposed  the  £1000 
might  not  have  been  paid  as  stipulated,  and  so  a  breach  of  cove- 
nant by  the  respondent  might  have  occurred  within  the  ten  days. 
If  it  did,  I  should  still  be  of  opinion  that  the  appellant  was 
bound  to  give  or  tender  his  bond  to  the  respondent  within  the 
prescribed  time.  The  right  to  have  the  security  of  two  respon- 
sible sureties  for  the  performance  of  the  appellant's  covenant 
was  a  very  material  thing  to  the  respondent's  company  and  of 
the  essence  of  the  contract,  and  I  do  not  think  it  could  be 
affected  by  anything  voluntarily  done  by  the  appellant  within 
the  ten  days. 

It  was  also  contended,  by  the  appellant,  that  the  covenants  to 
give  the  bonds  by  the  appellant  and  respondent  respectively  were 
mutual  covenants  dependent  one  on  the  other ;  and  that  there  was 
no  default  by  the  appellant  until  that  instant  of  time  at  which 
there  was  a  like  default  by  the  respondent,  and  that  the  respond- 
ent, being  in  like  default,  could  not  defend  himself  by  pleading 
the  default  of  the  appellant  But  I  fear  that  this  is  not  the  true 
meaning  and  effect  of  the  contract  The  engagements  to  give  the 
bond  are  not  entered  into  in  consideration  one  of  the  other ;  but 
the  fulfilment  of  his  own  engagement  by  each  of  the  parties  is  a 
necessary  preliminary  to  his  right  to  recover  on  the  agreement  It 
is  the  true  intent  and  object  of  the  agreement  that  each  party 
should  find  security  within  the  time  prescribed.  If  this  be  not 
done  by  either  party,  both  may  be  in  effect  released  from  the  con- 
tract, which  may  fall  to  the  ground ;  but  neither  party  can  recover 
for  breach  of  the  covenants  in  the  agreement  unless  he  has  per- 
formed this  precedent  obligation.  I  therefore  move  your  Lord- 
ships that  the  judgment  of  the  Court  below  be  afl&rmed. 
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Lord  Cranwobth.  —  My  Lords,  I  think  that  the  judgment  of  the 
House  ought  to  be  for  the  defendant  in  error.  I  agree  with  the 
opinions  of  the  learned  Judges  that  the  giving  of  the  bond 
must  have  been  intended  *  to  be  a  condition  precedent  [*246] 
to  any  right  of  action  for  breach  of  any  of  the  covenants 
contained  in  the  indenture.  On  any  other  hypothesis  the  bond 
would  be  useless.  No  doubt,  as  there  was  a  covenant  by  each 
party  with  the  other,  to  give  a  bond  with  sureties  within  ten 
days,  if  default  was  made  in  giving  a  bond,  a  right  of  action 
would  accrue  for  breach  of  that  covenant ;  but  such  an  action  could 
produce  no  fruit  to  the  party  recovering  in  it  If  brought  before 
breach  of  any  of  the  other  covenants,  it  could  only  result  in  nom- 
inal damages.  If  brought  after  a  breach,  no  damages  could  be 
recovered,  except  such  as  would  have  been  recoverable  in  an 
action  founded  on  the  breach  itself.  It  would  give  no  right 
against  any  sureties,  the  obtaining  of  which  right  was  the  sole 
object  of  the  bond.  It  was  argued  that  the  circumstance  that  the 
bonds  were  to  be  given  not  immediately,  but  within  ten  days, 
was  inconsistent  with  the  hypothesis  of  a  condition  precedent  A 
breach,  it  was  suggested,  might  occur  within  the  ten  days,  and 
so  a  right  of  action  might  accrue,  before  any  bond  need  have  been 
given.  This  does  not  appear  to  me  inconsistent  with  the  hypoth- 
esis of  a  condition  precedent  Probably  the  parties  knew  that, 
practically,  no  breach  could  occur  within  the  ten  days ;  but  even 
if  that  is  not  so,  the  party  injured  by  a  breach  of  covenant  within 
ten  days  might,  by  giving  his  bond,  put  himself  in  a  condition  to 
sue  for  the  breach,  for  it  would  certainly  be  no  answer  on  the  part 
of  the  defendant  sued  for  the  breach  to  say,  that  he  had  not  given 
his  bond.  Suppose,  for  instance,  that  the  plaintiff  had  on  the  day 
of  the  date  of  the  indenture  moored  a  proper  ship  alongside  Mor- 
dents Wharf,  but  that  after  the  expiration  of  seven  days  the  de- 
fendant refused  to  pay  him  the  £1000.  The  plaintiff,  if  he  had 
given  a  proper  bond  with  sureties  to  the  defendant,  would  then 
have  been  in  a  condition  to  maintain  an  action  for  breach  of 
covenant  against  the  defendant,  whether  he  had  or  had  not  given 
a  proper  bond  to  the  plaintiff. 

But  it  was  argued,  that  even  assuming  the  giving  of  the  bonds 
to  be  conditions  precedent,  still  they  must  be  treated  as  mutual 
and  dependent  conditions,  and  that  the  defendant,  who  had  given 
no  bond  to  the  plaintiff,  could  not  insist  on  the  want  of  such  a 
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bond  from  him.  I  do  not  feel  the  force  of  this  argument.  There 
is  nothing  in  the  indenture  making  it  obligatory  on  either  party 
to  apply  to  the  other  for  his  bond.  By  giving  the  required  bond, 
the  party  giving  it  puts  himself  in  a  condition  of  enforcing,  if  he 
thought  fit,  the  performance  of  the  covenants.  If  neither  party, 
as  was  the  case  here,  gave  any  bond,  neither  party  could  sue  for 
any  breach  of  covenant.  This  was  the  opinion  of  the  Courts 
below,  and  in  that  view  of  the  case  I  concur. 

Lord  Chelmsford.  —  My  Lords,  I  agree  with  the  decision  in  the 
Court  of  Exchequer  Chamber,  affirming  the  judgment  of  the  Court 
of  Common  Pleas. 

The  question  is,  whether  the  fourth  plea  is  an  answer  to  the 
action;  or,  in  other  words,  whether  the  giving  the  bond  by  the 
plaintiff  was  a  condition  precedent  to  his  right  to  recover  damages 
from  the  defendant  for  his  non-fulfilment  of  his  part  of  the 
agreement 

The  only  parts  of  the  deed  necessary  to  be  noticed  are,  first,  the 
covenants  of  the  plaintiff,  that  he  would  forthwith,  at  his  own 
expense,  procure  the  Cornwall  frigate,  or  some  other  suitable  ship 
or  vessel,  and  should  and  would  stow  or  cause  to  be  stowed  on 
board  the  said  ship  or  vessel  the  submarine  telegraphic  cable, 
which  was  one  hundred  and  fifty  miles  in  length  or  thereabouts, 
and  was  then  at  Morden's  Wharf,  East  Greenwich,  and  should  do 
various  acts  in  fitting  out  and  provisioning  the  ship  or  vessel,  and 
providing  sufficient  officers  and  crew,  and  should  and  would  do 
and  perform  all  the  several  acts  thereinafter  covenanted  to  be  per- 
formed by  him  the  plaintiff,  and  have  the  said  ship  fully  equipped 
in  all  respects,  and  ready  for  sea,  at  the  Nore,  on  or  before  the 
15th  of  July  then  next;  secondly,  the  covenants  of  the  defendant 
to  pay  the  plaintiff  £5000  by  the  instalments  and  at  the  times 
thereinafter  mentioned,  that  is  to  say,  the  sum  of  £1000  on  or 
before  the  expiration  of  seven  days  after  the  arrival  of  the  said 
ship  or  vessel  alongside  Morden's  Wharf  aforesaid,  and  the  sum  of 
£2000  on  or  before  the  expiration  of  twenty-one  days  after  the  said 
ship  should  have  arrived  alongside  Morden's  Wharf  aforesaid,  and 
the  sum  of  £2000,  the  remainder  thereof,  when  and  so 
[*  247]  soon  as  the  said  ship  *  should  put  to  sea  from  the  Nore ; 
and,  lastly,  the  stipulation  for  mutual  bonds,  in  these 
terms :  **  And  it  is  hereby  agreed  and  declared,  that  for  the  true 
performance  of  the  covenants  by  the  plaintiff  hereinbefore  con- 
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tained,  and  for  securing  any  penalties  which  he  may  incur  under 
these  presents,  the  plaintiff  and  two  responsible  sureties  shall, 
within  ten  days  from  the  execution  of  these  presents,  give  and 
execute  to  the  defendant  a  bond  in  the  penal  sum  of  £5000 ;  and 
for  the  due  performance  of  the  covenants  on  the  part  of  the  defend- 
ant hereinbefore  contained,  the  defendant  and  two  responsible 
sureties  shall,  within  ten  days  from  the  execution  of  these  pres- 
ents, give  and  execute  to  the  plaintiff  a  bond  in  the  penal  sum  of 
£5000." 

The  learned  counsel  for  the  plaintiff  argued  that  the  covenant 
on  the  part  of  the  plaintiff  to  give  the  bond  could  not  be  intended 
to  be  a  condition  precedent,  because  he  was  forthwith  bound  to 
procure  the  ship  or  vessel ;  so  that  he  was  to  do  an  act  before  the 
ten  days  had  expired  within  which  the  bond  was  to  be  given ;  and 
also  that  the  defendant  having  covenanted  to  pay  the  plaintiff 
£1000  on  or  before  the  expiration  of  seven  days  after  the  arrival 
of  the  ship  or  vessel  at  Morden's  Wharf,  and  the  money  being 
appointed  to  be  paid  on  a  day  which  might  happen  before  the 
expiration  of  the  ten  days  within  which  the  bond  was  to  be  given, 
the  giving  of  the  bond  could  not  be  a  condition  precedent,  accord- 
ing to  the  first  rule  upon  the  subject  of  dependent  and  independent 
covenants  laid  down  in  the  notes  to  Pordage  v.  Cole.  They  also 
contended  that  the  case  fell  within  the  third  rule  stated  in  these 
notes,  as  it  was  a  covenant  going  only  to  part  of  the  consideration, 
the  breach  of  which  might  be  paid  for  in  damages.  These  rules 
are  not  proposed  for  the  purpose  of  absolutely  determining  the 
dependence  or  independence  of  covenants  in  all  cases,  but  merely 
as  furnishing  a  guide  to  the  discovery  of  the  intention  of  the  par- 
ties. For,  as  Lord  Kenyon  said,  in  Porter  v.  Shepherd,  6  T.  R 
668  (3  R  R  305),  "  Conditions  are  to  be  construed  to  be  either 
precedent  or  subsequent,  according  to  the  fair  intention  of  the 
parties,  to  be  collected  from  the  instrument;  and  technical  words 
(if  there  be  any  to  encounter  such  intention)  should  give  way  to 
that  intention. " 

Now,  what  may  fairly  be  considered  to  have  been  the  intention 
of  the  parties  upon  the  whole  scope  and  object  of  the  deed  in 
question  ?  Putting  the  agreement  into  a  short  form,  it  amounts 
to  this :  the  defendant  says  to  the  plaintiff,  **  In  consideration  of 
your  doing  certain  acts,  and  giving  me  a  bond,  with  sureties,  to 
secure  the  performance  of  your  covenants  to  do  these  acts,  I  will 
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pay  you  a  sum  of  £5000  and  give  you  a  bond  with  sureties  to 
secure  the  payment. "  And  the  plaintiff,  on  the  other  hand,  cov- 
enants to  do  the  acts  and  to  give  the  bond  in  consideration  of  the 
performance  by  the  defendant  of  the  covenants  on  his  part  to  be 
performed. 

Upon  this  short  summary  of  the  deed  there  could  scarcely  be  a 
doubt  that  either  party  might  refuse  to  perform  his  part  of  the 
agreement,  until  he  was  secured  by  the  bond  of  the  other. 

But  the  counsel  for  the  plaintiff  say,  that  the  particular  terms 
of  the  deed  show  that  this  could  not  be  the  intention.  In  partic- 
ular they  laid  great  stress  on  the  word  *  forthwith, '  in  the  plain- 
tiff's covenant,  to  procure  the  vessel,  which  they  interpreted  to 
mean  **  immediately,  *  and  they  urged  this  as  a  proof  that  the 
giving  the  bonds  could  not  be  meant  to  be  conditions  precedent, 
because  this  act  of  the  plaintiff  must  necessarily  have  been  done 
before  the  expiration  of  the  ten  days,  to  the  last  moment  of  which 
the  defendant  was  at  liberty  to  delay  the  execution  of  the  bond. 
And  they  also  insisted  upon  the  clause  for  payment  by  the  defend- 
ant of  £1000  before  the  expiration  of  seven  days  after  the  arrival 
of  the  vessel  at  Morden's  Wharf,  which  might  have  happened 
within  the  ten  days ;  and  therefore  they  argued  that  the  case  in 
both  these  respects  was  within  the  first  rule  in  the  notes  to 
Fbrdage  v.  Cole, 

It  appears  to  me  that  too  great  force  was  attributed  to  the  word 
**  forthwith  "  in  the  agreement,  and  that  all  that  was  meant  by  it 
was  that  the  plaintiff  was,  without  delay  or  loss  of  time,  to  pro- 
cure a  suitable  vessel  for  receiving  the  telegraphic  cable.  And 
to  quicken  his  diligence  the  defendant  covenanted  to  pay  him 
£1000  within  seven  days  after  the  arrival  of  the  vessel  at 
[*  248]  Morden's  *  Wharf.  Out  of  regard  to  his  own  interest,  too, 
the  plaintiff  would  use  all  expedition  in  commencing  the 
performance  of  the  agreement,  because,  unless  he  had  the  vessel 
with  the  cable  on  board  equipped  and  ready  for  sea  by  the  15th 
of  July,  he  would  have  been  liable  to  pay  £200  per  week  for  his 
default  I  think  that  the  plaintiff  could  not  have  been  com- 
pelled to  take  a  single  step,  nor  to  incur  the  smallest  expense 
towards  procuring  the  vessel,  till  he  was  secured  by  having  the 
defendant's  bond;  and  that  if  he  chose  to  proceed  without  having 
this  security,  everything  he  did  was  at  his  own  peril.  If  the  de- 
fendant wished  to  obtain  the  plaintiff's  progress  within  the  ten 
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days,  he  might  have  executed  and  delivered  his  bond,  and  then 
he  would  have  performed  all  that  was  required  of  him  till  the 
first  instalment  of  the  £5000  became  due. 

It  is  a  strong  circumstance  indicative  of  the  intention  of  the 
parties,  that  the  stipulations  with  respect  to  the  mutual  bonds 
should  be  conditions  precedent,  that  these  stipulations  follow  all 
the  covenants  entered  into  on  both  sides,  and  that  they  are  agreed 
and  declared  to  be  given  "  for  the  true  performance  of  the  cove- 
nants hereinbefore  contained."  They  are  obviously  intended, 
therefore,  to  be  mutual  securities  for  the  performance  of  all  the 
covenants  by  each  of  the  parties  respectively.  This,  I  think, 
takes  away  all  ground  for  saying  that  the  covenants  for  giving  the 
bonds  go  only  to  part  of  the  consideration,  and  that  a  breach  of 
them  may  be  paid  for  in  damages.  Though,  strictly  speaking, 
they  enter  into  and  form  part  of  the  consideration  on  both  sides, 
yet  they  extend  to  the  whole  of  the  covenants  contained  in  the 
deed,  and  are  an  essential  and  vital  part  of  the  agreement  between 
the  parties.  Nor  is  it  easy  to  see  how  a  breach  of  them  could  be 
compensated  in  damages,  or  what  estimate  could  be  formed  of  the 
measure  of  damages  for  their  non-fulfilment. 

I  do  not  think  that  anything  in  favour  of  the  plaintiff  can  be 
made  of  the  circumstance  of  the  defendant  not  having  given  his 
bond.  It  appears  to  me  that  the  mutual  default  of  the  parties 
had  the  effect  of  virtually  putting  an  end  to  the  agreement,  be- 
cause neither  of  them  was  in  a  situation  to  insist  upon  perform- 
ance by  the  other. 

A  supposed  case  was  put  at  the  Bar,  of  the  plaintiff,  after  the 
ten  days  had  expired  without  his  bond  having  been  given,  going 
on  to  perform  his  covenants,  and  afterwards  in  an  action  to  re- 
cover the  amount  stipulated  to  be  paid  by  the  defendant,  being 
met  by  a  plea  of  the  non-performance  of  the  condition  precedent 
I  have  no  diflBculty  in  saying  that  in  such  a  case  the  party  who 
may  avail  himself  of  the  non-performance  of  a  condition  precedent, 
but  who  allows  the  other  side  to  go  on  and  perform  the  subsequent 
stipulations,  has  waived  his  right  to  insist  upon  the  unperformed 
condition  precedent,  as  an  answer  to  the  action. 

Looking  to  the  whole  of  the  deed,  I  am  satisfied  that  it  was  the 
intention  of  the  parties  that  each  should  receive  from  the  other 
a  bond  as  a  security  for  the  performance  of  the  covenants  before 
either  was  bound  to  proceed  to  perform  any  of  the  stipulations 
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contained  in  the  deed     For  these  reasons  I  think  the  judgment 
of  the  Exchequer  Chamber  ought  to  be  affirmed. 

Judgment  affirmed. 

ENGLISH  NOTES. 

The  well-known  rules  as  laid  down  by  Saunders  in  the  notes  to 
Pordage  v.  Cole,  1  Saund.  319,  320,  are  the  following  :  "  1.  If  a 
day  be  appointed  for  payment  of  money,  or  part  of  it,  or  for  doing  any 
other  act,  and  the  day  is  to  happen,  or  may  happen,  before  the  thing 
which  is  the  consideration  of  the  money,  or  other  act,  is  to  be  per- 
formed, an  action  may  be  brought  for  the  money,  or  for  not  doing  such 
other  act  before  performance,  for  it  appears  that  the  party  relied  upon 
his  remedy,  and  did  not  intend  to  make  the  performance  a  condition 
precedent  :  and  so  it  is  where  no  time  is  fixed  for  performance  of  that, 
which  is  the  consideration  for  the  money  or  other  act.  But,  2.  When 
a  day  is  appointed  for  the  payment  of  money,  &c.,  and  the  day  is  to 
happen  after  the  thing  which  is  the  consideration  for  the  money,  &c., 
is  to  be  performed,  no  action  can  be  maintained  for  the  money,  &c., 
before  performance.  3.  Where  a  covenant  goes  only  to  part  of  the 
consideration  on  both  sides,  and  a  breach  of  such  covenant  may  be 
paid  for  in  damages,  it  is  an  independent  covenant,  and  an  action  may 
be  maintained  for  a  breach  of  the  covenant  on  the  part  of  the  defend- 
ant, without  averring  performance  in  the  declaration." 

The  principal  case  shows  that  the  above  rules,  though  furnishing  a 
valuable  aid  to  the  presumption  of  intention,  are  not  necessarily  con- 
clusive, but  that  the  intention  to  make  the  act  a  condition  precedent 
may  be  inferred  from  the  general  tenor  of  the  instrument,  although 
the  case  may  fall  literally  within  the  first  rule. 

The  express  proviso  that  something  is  to  be  a  condition  precedent 
will  not  make  it  so  if  it  is  impossible,  or,  perhaps,  if  it  is  unreasonable 
to  expect  that  such  a  thing  should  happen  before  the  payment  becomes 
due  on  the  principal  obligation.  This  was  assumed  by  all  the  learned 
Lords  who  decided  the  case  of  the  London  Guarantie  Co.  v.  Feamley 
(H.  L.  1880),  5  App.  Cas.  911.  But  the  majority  thought  the  proviso 
separable,  and  that  one  of  the  conditions  expressed  to  be  conditions 
precedent  was  capable  of  being  performed  before  payment  became 
due,  and  therefore  that  the  express  stipulation  that  it  should  be 
a  condition  precedent  ought  to  be  given  effect  to.  In  this  case 
the  defendants  had  entered  into  a  guarantee  policy  against  embezzle- 
ment by  an  employee  of  the  plaintiff  "subject  to  the  conditions 
herein  contained,  which  shall  be  conditions  precedent  to  the  right  on 
the  part  of  the  employer  to  recover  under  this  policy."  Then  fol- 
lowed  the  proviso  :  ''  Provided  that  the  employer  shall  if,  and  when. 
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required  by  the  company  (but  at  the  expense  of  the  company  if  a  con- 
viction be  obtained),  use  all  diligence  in  prosecuting  the  employed  to 
conviction  for  any  fraud  or  dishonesty  (as  aforesaid)  in  consequence  of 
which  a  claim  shall  have  been  made  under  this  policy,  and  shall,  at 
the  company's  expense,  give  all  information  and  assistance  to  enable 
the  company  to  sue  for  and  obtain  reimbursement,  by  the  employed,  or 
by  his  estate,  of  any  moneys  which  the  company  shall  have  become 
liable  to  pay."  The  plaintiff  claimed  under  the  policy  a  sum  em- 
bezzled by  the  employee.  The  company  pleaded  that  they  had  required 
the  plaintiff  to  prosecute,  but  he  had  not  done  so.  On  demurrer  to 
this  plea,  it  was  held  by  the  majority,  Lord  Blackburn  and  Lord 
Watson,  that  although  the  latter  part  of  the  proviso  could  not  be  a 
condition  precedent,  because  the  plaintiff  could  not  assist  the  company 
in  an  action  by  them  to  recover  the  money  until  they  had  become  liable 
to  pay,  the  former  part  of  the  proviso  might  be,  and  was  a  condition 
precedent,  because  the  plaintiff  might  have  prosecuted,  and  it  was  rea- 
sonable to  require  that  he  should,  in  order  to  establish  the  fact  of  the 
embezzlement.  Lord  Watson  said  (at  p.  919)  :  **  Where  the  par- 
ties to  a  contract  of  insurance  choose  in  express  terms  to  declare  that 
a  certain  condition  of  the  policy  shall  be  a  condition  precedent,  that 
stipulation  ought,  in  my  opinion,  to  receive  effect,  unless  it  shall  appear 
either  to  be  so  capricious  and  unreasonable  that  a  Court  of  law  ought 
not  to  enforce  it,  or  be  sua  naturd  incapable  of  being  made  a  condition 
precedent."  Lord  Selborne,  L.  C,  dissented  on  the  ground  that  the 
latter  part  of  the  proviso  could  not  be  a  condition  precedent,  and  that 
it  was  not  sufficiently  clear  that  the  former  part  could  be  detached  and 
made  a  separate  condition  for  any  reasonable  purpose.  He  considered 
that  the  intention  of  the  former  clause  was  only  to  facilitate  the  object 
of  the  latter,  by  removing  any  impediment  which  might  exist  to  a 
civil  remedy  against  the  defaulter  or  his  estate. 

AMERICAN   NOTES. 

Whether  stipulations  in  a  contract  are  conditions  precedent  to  a  right  to 
enforce  performance  is  to  be  determined  by  the  intention  of  the  parties,  derived 
from  the  contract  itself,  by  application  of  common  sejise  to  each  particular 
case,  rather  than  by  technical  rules  of  construction.  Leonard  v.  Di/er^  26  Con- 
necticut, 172;  68  Am.  Dec.  382,  citing  Slavers  v.  Curling,  3  Ring.  N.  C.  355, 
and  holding  that  in  the  absence  of  express  stipulations,  in  a  contract  to  trans- 
port lumber  by  vessel,  the  defendant  was  bound  for  freight  on  the  part  trans- 
ported, the  plaintiff  being  prevented  from  loading  the  remainder  by  reason  of 
a  freshet. 

Plaintiffs  agreed  to  set  up  a  printing-press  in  the  office  of  the  defendant 
corporation,  the  defendant  to  have  thirty  days  to  decide  whether  to  keep  it, 
and  plaintiff  agreed  to  keep  it  in  order  permanently  without  charge.  Held» 
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that  the  agreement  to  keep  it  in  order  was  not  a  condition  precedent.  Prairie 
Farmer  Co.  v.  Taylor,  69  Illinois,  440;  18  Am.  Bep.  621. 

Judge  Bennett  says  (note,  Benjamin  on  Sales,  p.  559)  :  "  No  other  rule — 
worthy  of  the  name  of  rule — can  be  laid  down  than  that  it  is  always  a  question 
of  the  intention  of  the  parties,  manifested  by  the  expressions  they  have  used 
as  applied  to  the  subject-matter  of  the  contract,  and  read  in  the  light  of 
surrounding  circumstances.  And  previous  cases  are  not  of  much  value  in 
deciding  upon  subsequent  contracts  of  different  phraseology.  The  question 
does  not  depend  upon  any  particular  form  of  words,  or  upon  any  particular 
collocation  of  the  different  stipulations;  but  the  whole  contract  is  to  be  taken 
together,  and  a  careful  consideration  had  of  the  various  things  to  be  done,  to 
enable  one  to  decide  correctly  the  order  in  which  they  are  to  be  done."  This 
language  is  substantiated  by  Tipton  v.  Feilner,  20  New  York,  423  (citing 
Withers  v.  Reynolds  (2  B.  &  Ad.  882) ;  Kane  v.  Hood,  13  Pickering  (Mass.), 
281  (Shaw,  Ch.  J.) ;  Gill  fr  McMakon  v.  Weller,  52  Maryland,  8 ;  Goldsborottgh  v. 
Orr,  8  Wheaton  (U.  S.  Sup.  Ct),  217  (Story,  J.) ;  Parmelee  v.  Ositego  fr  S. 
R.  Co.y  6  New  York,  74;  Barruso  v.  Madan,  2  Johnson  (N.  Y.),  145:  "With 
respect  to  such  conditions,  it  is  true  that  no  technical  words  are  requisite  to 
render  a  condition  precedent  or  subsequent,  nor  does  it  depend  on  the  position 
of  words,  but  it  rests  on  the  good  sense  and  plain  understanding  of  the  con- 
tract, and  the  acts  to  be  performed  by  the  parties  respectively."  See  WUey  v. 
Inhabitants  of  Athol,  150  Massachusetts,  426 ;  6  Lawyers'  Rep.  Annotated, 
342. 

"  Stipulations  in  a  contract  are  not  construed  as  conditions  precedent  un- 
less that  construction  is  made  necessary  by  the  terms  of  the  contract."  Deacon 
V.  Blodget,  111  California,  416. 

In  Tipton  v.  Feitner,  supra,  Seldrn,  J.,  said :  "As  the  effect  of  a  condition 
precedent  is  to  prevent  the  Court  from  dealing  out  justice  to  the  parties  accord- 
ing to  the  equities  of  the  case,  it  is  not  surprising  that  we  find  it  so  frequently 
said  that  constructions  productive  of  such  conditions  are  not  to  be  encouraged. 
Parties  must  be  held  strictly  to  their  contracts,  and  where  they  have  agreed  in 
terms  or  by  plain  implication  to  a  condition  which  is  to  bar  them  of  a  recovery 
according  to  what  is  equitable  and  just,  they  must  abide  by  the  consequences. 
But  Courts  are  to  see  that  such  was  the  intention  of  the  parties,  before  they  are 
held  up  to  so  rigid  a  rule." 

In  Johnson  v.  Reed,  9  Massachusetts,  82,  the  Court  cite  several  English 
decisions,  and  observe:  they  "show  a  disposition,  on  the  part  of  Judges,  to 
break  through  the  bonds  which  some  old  cases  had  imposed  upon  them,  and  to 
adopt  what  Lord  Kemton,  in  one  of  the  cases,  calls  the  common-eenee  doc- 
trine, —  that  the  true  intent  of  the  parties,  as  apparent  in  the  instrument,  should 
determine  whether  covenants  or  promises  are  independent  or  conditional,  in- 
stead of  any  technical  rules,  of  which  the  parties  were  totally  ignorant,  and 
the  application  of  which  would  in  most  cases  totally  defeat  their  intention." 

The  foregoing  views  are  adopted  by  Mr.  Pomeroy  in  his  work  on  "  Specific 
Performance  of  Contracts,"  sect.  838. 
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RULE. 

If  the  language  of  an  ancient  instrument  be  obscure  or 
doubtful,  constant  usage  may  be  resorted  to,  to  expound, 
though  not  to  control,  the  meaning. 

Caiad  V.  Tilsed. 

2  Brod.  &  BiDg.  403^09  (23  R.  R.  477). 

Ancient  Grant,  —  Interpretation.  —  Ancient  Usage. 

A  grant  of  wreck  was  made  by  Henry  IT.  to  the  proprietors  of  certain  [403] 
lands  on  the  coast,  and  confirmed  by  Henry  VIII.  The  proprietors  of  those 
lands  having,  forty  yeara  ago,  with  a  view  to  reclaim  sea  mnd,  nm  an  embankment 
across  a  small  bay,  which  was  used  to  be  left  almost  dry  at  low  water,  and  having 
ever  since  asserted,  without  opposition,  an  exclusive  right  to  the  soil  of  the  bay, 
though  the  bank  was  forced  by  tempest :  Held^  that  such  usage  was  evidence 
whence  anterior  usage  might  be  presumed,  which,  coupled  with  the  general  terms 
of  the  grant,  served  to  elucidate  it,  and  to  establish  the  right  so  asserted. 

Trespass  quare  clauaum  f regit.  Pleas,  first,  general  issue; 
second,  leave  and  license ;  third,  that  the  locus  in  qvA)  was  part  of 
Poole  harbour;  fourth,  that  the  locus  in  quo  was  an  arm  of  the  sea, 
and  that  the  defendant  entered  there  to  fish,  as  he  lawfully 
might  The  replication  traversed  these  pleas:  the  rejoinder 
took  issue  on  the  replication.  At  the  trial  before  Graham  B., 
Dorchester  Summer  Assizes,  1820,  the  plaintifiF,  who  was  propri- 
etor of  Brownsea,  an  island  of  about  one  thousand  acres,  lying 
within  the  ambit  of  Poole  harbour,  deduced  title  to  the  island,  in- 
cluding the  locus  in  quo,  from  the  Sturt  family  and  the  abbot  of 
Ceme.  A  grant  of  wreck  from  Henry  the  Second,  in  the  first  year 
of  his  reign,  1154,  to  the  abbot  of  Cerne,  confirmed  by  inspeximus 
in  the  first  year  of  Henry  the  Eighth,  was  proved ;  also,  a  grant 
from  Henry  the  Eighth,  in  the  thirty-sixth  year  of  his  reign,  to 
the  Earl  of  Oxford,  of  the  island  of  Brownsea,  and  a  grant  of  the 
same  year  from  the  Earl  of  Oxford  to  Richard  Duke  of  the  same 
island,  with  wreck  of  the  sea.  At  one  extremity  of  the  island  is 
a  bay  of  about  sixty  acres,  called  St  Andrew's  Bay,  which,  at 
low  water,  becomes  a  great  expanse  of  uncovered  mud,  intersected 
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by  a  small  inlet  or  gully  only  a  few  feet  wide,  called,  in  the  lan- 
guage of  the  country,  a  lake.  In  this  lake  there  is  about  three 
or  four  feet  water  at  low  tide,  and  about  the  same  depth  over  the 
adjacent  mud  at  high  tide.  About  forty  years  ago,  Mr.  Sturt,  at 
a  great  expense,  constructed  an  embankment  all  across  the  chord 
of  St.  Andrew's  Bay,  with  a  view  to  reclaim  the  mud  and  bring  it 
into  cultivation,  and  frequently  made  use  of  the  seaweed,  and 
mud  and  gravel,  which  was  within  the  bank.  The  bay 
[*404]  is  about  a  mile  and  a  half  from  Poole,  in  full  *view  of 
the  town ;  and  no  opposition  was  ever  made  to  Mr.  Sturt's 
undertaking.  The  bank  was  afterwards  forced  by  a  storm,  and  the 
sea  again  entered  the  space  within,  at  high  tide.  Mr.  Sturt,  how- 
ever, always  treated  it  as  his  exclusive  property ;  and  no  fisherman 
or  other  person  was  permitted  to  remain  in  the  gully  or  lake,  until 
Mr.  Sturt's  consent  had  been  obtained.  Bepeated  assertion  of 
property,  on  his  part,  was  proved;  and  uniform  acquiescence 
therein,  as  also  collection  of  wreck  in  St.  Andrew's  Bay,  and 
application  of  it  to  his  own  use.  It  was  admitted  that  St  An- 
drew's Bay  formed  no  part  of  the  harbour  of  Poole,  and  that 
vessels  of  any  burthen  could  never  float  there. 

The  case  on  the  part  of  the  defendant,  who  had  insisted  on 
fishing  in  the  lake  or  gully  within  the  artificial  embankment,  con- 
sisted of  two  grants  of  the  locus  in  quo  :  the  first  to  the  Duke  of 
Kichmond,  for  thirty-one  years,  in  the  thirteenth  year  of  Charles 
the  Second;  the  second  to  Eobert  Gififord,  for  forty-one  years, 
in  the  seventeenth  year  of  the  same  reign  (wherein  the  spot  in 
question  was  described  as  waste  land,  and  ooze  and  ooze  lands, 
the  grantee  having  covenanted  to  endeavour  to  reclaim  and  bring  it 
into  cultivation  within  seven  years),  and  of  an  attempt  to  prove 
that  the  locits  in  quo  had,  previously  to  Mr.  Sturt's  time,  been 
commonly  fished  on ;  as  also  afterwards,  in  defiance  of  his  assertion 
of  property.  This,  however,  was  not  satisfactorily  established ;  and 
it  appearing  that  nothing  had  ever  been  done  under  the  grants  of 
Charles  the  Second,  the  jury,  without  allowing  the  learned  Baron 
to  conclude  his  summing  up,  found  a  verdict  for  the  plaintiflF. 

Lens,  Serjt,  in  the  last  term  had  obtained  a  rule  nisi  for  a  new 

trial,  chiefly  on  the  ground  that  the  soil  between  high  and  low 

water  mark  was  vested  in  the  Crown,  and  so  open  to  the 

[*  405]  public,  and  that  a  mere  grant  *  of  wreck  did  not  convey 

any  right  to  the  soil :  that  the  grants  in  the  time  of 
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Charles  the  Second  were  utterly  inconsistent  with  any  such 
supposed  right  in  the  owners  of  Brownsea ;  for,  if  the  soil  of  St 
Andrew's  Bay  had  belonged  to  them,  the  Crown  never  would  have 
granted  it  to  the  Earl  of  Oxford :  that,  even  if  the  grant  of  wreck 
could  give  any  right  to  the  soil  of  the  shore,  by  the  "  shore  "  must 
be  understood  a  certain  space  following  the  arc  of  the  bay,  upon 
which,  indeed,  a  vessel  might  be  wrecked,  and  not  the  soil  of  the 
centre  of  the  bay,  where,  at  high  tides,  vessels  could  not  easily  be 
lost :  that  if  the  law  were  thus,  Mr.  Sturt's  acts  were  only  acts  of 
usurpation  ;  and  usage  of  forty  years,  founded  on  usurpation,  could 
not  confer  a  right.  It  was  urged,  also,  that  perhaps  the  corpora- 
tion of  Poole  might  have  been  in  confederacy  with  Mr.  Sturt,  and 
that  such  a  contrivance  ought  not  to  deprive  the  fishermen  of 
their  right  to  fish  over  the  locus  in  qiio.  He  cited  Vooght  v. 
Winch,  2  B.  &  Aid.  662  (21  R  R  446). 

Pell,  Serjt.,  contra,  insisted  that  what  Mr.  Sturt  had  done  forty 
years  ago,  openly  and  unopposed,  together  with  his  subsequent 
assertion  of  property  so  uniformly  acquiesced  in,  though  not  of 
themselves  constituting  any  right,  were  evidence  from  whence 
anterior  usage  and  anterior  assertion  of  right  might  be  presumed ; 
that  such  anterior  usage  must  be  so  ancient  as  to  afford  the  best 
interpretation  of  the  nature  of  the  original  grant ;  and  that  a  pre- 
scription of  such  antiquity,  coupled  with  the  general  grant,  was 
quite  conclusive  as  to  the  plaintiff's  right 

Lens  having  been  heard  in  support  of  his  rule,  the  Court  now 
gave  judgment 

*  Dallas,  Ch.  J.  —  I  agree  that  cases  of  this  sort  may  [*  406] 
rest  on  one  or  both  of  the  two  following  grounds,  that  is  to 
say,  on  grant,  or  on  usage  which  presupposes  a  grant  I  agree, 
also,  that  in  the  case  of  a  grant,  no  usage,  however  long,  can 
countervail  the  clear  words  of  the  instrument,  for  what  is  done 
under  usurpation  cannot  constitute  a  legal  usage;  but  it  is 
equally  clear,  that  when  a  grant  of  remote  antiquity  contains 
general  words,  the  best  exposition  of  such  a  grant  is  long  usage 
under  it  Unless,  therefore,  the  usage  of  forty  years  ago  can  be 
proved  to  have  originated  in  usurpation,  it  is  evidence  whence 
usage  anterior  to  that  time  may  be  presumed ;  and  such  a  length 
of  modern  usage,  connected  with  the  ancient  usage,  affords  the 
strongest  exposition  of  the  meaning  of  the  original  grant  The 
rule  laid  down  in  a  book  of  authority  on  this  subject  is,  *  If  the 
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language  of  an  ancient  grant  be  obscure  or  doubtful,  constant  usage 
may  be  resorted  to  to  expound,  though  not  to  control,  the  deed ; " 
and  the  uniform  course  of  modem  authorities  shows  that,  however 
general  the  grant,  usage  may  afford  a  true  construction  of  it,  re- 
ducing this  question  to  a  question  of  fact,  namely,  what  was  the 
usage  here?  I  agree  that  if  the  usage  be  only  of  forty  years' 
duration,  and  be  applied  to  establish  an  exclusive  right  over  an 
arm  of  the  sea,  this  could  not  destroy  the  right  of  the  subject ;  but 
we  must  look  to  the  way  in  which  this  modem  usage  arose,  and 
that  is  as  strong  as  possible  to  establish  the  plaintiff's  claim :  his 
predecessor  raises  a  bank  in  the  face  of  the  whole  town  of  Poole, 
and,  according  to  the  pleas,  in  a  place  which  was  part  of  the  har- 
bour in  which  all  the  inhabitants  of  the  town  had  an  interest 
This  was  done  at  considerable  expense,  and  occupied  a  great  length 
of  time.  After  the  bank  had  been  broken  down,  there  was  no 
interruption  of  the  plaintiff's  assertion  of  his  claim :  permission 

to  enter  within  the  bank  was  constantly  asked,  and  given 
[*407]   or  *  refused  as  to  the  proprietor  seemed  fit     The  usage 

was  as  strong  as  it  possibly  could  be  under  such  circum- 
stances. But  it  was  asked,  if  the  corporation  of  Poole  had  been 
in  confederacy  with  the  then  proprietor  of  the  island,  and  did 
not  choose  to  sue  upon  this  usurpation,  should  a  poor  fisherman  by 
such  means  be  deprived  of  his  right  ?  Certainly  not  However, 
if  so  general  a  right  had  existed,  it  may  be  presumed  any  usurpa- 
tion on  that  right  would  have  been  resisted.  And  why  are  we  to 
presume  any  such  confederacy  between  the  owner  of  the  island  and 
the  corporation  of  Poole  ?  I  have  said,  that  where  the  words  of  a 
grant  are  general,  they  must  be  explained  by  usaga  The  grant  of 
Henry  the  Second  conveys  the  island  of  Brownsea  and  its  shores. 
What,  then,  are  its  shores  ?  What  usage  has  pointed  out  And  if 
I  find  the  usage  such  as  existed  here,  how  can  I  resist  the  evi- 
dence ?  It  is  urged  that  this  is  only  a  grant  of  wreck ;  but  wreck 
must  rest  on  the  soil,  usage  must  determine  what  has  been  deemed 
soil,  and  vessels  of  burthen  could  at  no  time  float  over  the  mud  in 
question.  The  lakes  which  have  been  mentioned  were  only  such 
small  inlets  as  everywhere  intersect  the  shore.  The  grants  of 
Charles  the  Second  confirm  this  usage,  inasmuch  as  those  grants 
were  never  acted  on  or  acquiesced  in  by  the  owner  of  the  island. 
I  think,  therefore,  the  question  has  been  properly  disposed  of, 
and  that  a  new  trial  cannot  be  granted. 
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Pabk,  J.  —  If  the  grants  in  question  contained  anything  in- 
consistent with  the  usage  established,  the  case  might  be  different, 
but,  the  grant  consisting  of  general  words,  we  are  driven  to  inquire 
what  has  been  the  usage  under  it  That  is  all  one  way,  and  it  is 
reasonable  to  suppose  it  was  the  same  in  ancient  times  as  at 
present.  Nothing  in  the  present  decision  will  conflict  with  that 
of  Vooght  V.  Winch^  which  only  decided  that,  in  a  public 
navigable  *  river,  twenty  years'  possession  of  the  water  at  [*  408] 
a  given  level  is  not  conclusive  as  to  the  right 

BuRROUGH,  J.  —  The  verdict  in  this  case  is  not  contrary  to  the 
legal  effect  of  the  evidence,  but  serves  to  confirm  the  construction 
put  on  the  grants.  The  first  contains  a  grant  of  wreck  to  the 
abbey  of  Cerne,  throughout  all  their  lands  upon  the  sea,  which 
shows  they  had  other  lands  besides  the  mainland  of  Brownsea; 
now  what  could  these  other  lands  be  but  the  land  in  question  ? 
As  to  the  grjints  produced  by  the  defendant,  deeds  produced  by  a 
party  avail  him  nothing,  unless  the  possession  has  gone  consist- 
ently with  them.  Here,  the  parties  who  received  the  first  grant 
from  Charles  the  Second  did  nothing  under  it ;  then  other  adven- 
turers came  forward,  who  also  failed  to  make  any  attempt  conform- 
able to  their  grant  For  what  reason  did  both  these  parties,  who 
thought  it  beneficial  to  take  the  grant,  abstain  from  acting  under 
it,  but  because  they  found  a  person  in  possession  under  a  former 
grant  ?  Then,  the  assertions  of  right  on  the  part  of  the  plaintiff 
are  strong  beyond  all  measure ;  and  though  the  erection  of  the  bank 
forty  years  ago  would  not  of  itself  confer  a  title,  yet,  from  such  erec- 
tion unopposed  and  the  subsequent  uniform  usage,  prior  usage  to 
the  same  effect  may  be  presumed,  which,  coupled  with  the  general 
terms  of  the  grant,  establish  the  plaintiff's  claim  beyond  dispute. 

EiCHARDSON,  J.  —  The  evidence  of  assertion  of  right  on  the  part 
of  the  plaintiff  and  those  under  whom  he  claims  is  indeed  abun- 
dantly strong;  however,  I  should  agree  that  the  legal  effect  of 
this  evidence  would  not  invest  him  with  a  title,  and  that  the 
whole  might  amount  to  nothing  more  than  usurpation,  if  it  were 
quite  clear  that,  prior  to  the  construction  of  the  embankment 
forty  years  ago,  the  public  had  any  right  over  the  locus  in 
quo.  *  But  in  this  case,  as  in  every  other,  modem  usage  of  [*  409] 
forty  years'  duration  is  evidence  not  only  for  that  period, 
but  evidence  from  which  it  may  be  presumed  that  the  same 
course  was  pursued  in  earlier  times,  if  nothing  is  shown  to  the 
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contrary.  Here  there  was  evidence  that  the  usage  had  been  the 
same  almost  time  out  of  mind;  that  the  land  in  question  was 
littiis  maris,  not  indeed  so  dry  as  terra  firma,  but  still  shore  of 
the  sea,  and  not  covered  at  low  water,  with  the  exception  of  a 
small  lake  or  inlet :  the  place,  therefore,  falls  within  the  descrip- 
tion of  land,  about  which  there  can  be  no  doubt  as  to  the  law, 
that  an  individual  may  claim  a  right  in  it,  either  by  grant  or  by 
usage  independently  of  grant.  Most  of  the  evidences  which  Hale 
(De  Jure  Maris,  pars.  1,  c.  6,  p.  27)  enumerates  as  denoting  such 
a  right  exist  here : "  constant  and  usual  fetching  giavel  and  seaweed 
and  sea-sand,  between  the  high  water  and  low  water  mark,  and 
licensing  others  so  to  do;  enclosing  and  embanking  against  the 
sea,  and  enjoyment  of  what  is  so  inned;  enjoyment  of  wrecks 
happening  upon  the  sand.  *  The  grants  of  Charles  the  Second  call 
the  spot  in  question  ooze  land,  and,  therefore,  are  evidence  to 
show  that,  even  in  those  days,  the  place  was  considered  as  between 
high  and  low  water  mark ;  and,  as  nothing  was  done  under  them, 
they  rather  make  against  the  defendant  than  for  him,  as  it  should 
thereby  seem  that,  when  the  grantees  came  to  act  under  their  grant, 
they  found  an  obstacle  in  an  earlier  and  better  title. 

ENGLISH  NOTES. 

The  case  of  Beauchamp  v.  Winn,  decided  by  the  House  of  Lords  in 
1873,  is  a  notable  instance. 

The  evidence  of  usage  was  employed  to  explain  an  ambiguous  ex- 
pression in  a  grant  of  1799,  which  followed  the  terms  of  older  leases, 
and  particularly  of  a  lease  made  in  13  Charles  II.  of  (inter  alia)  **all 
that  warren  of  conies,  with  all  and  singular  the  rights,  members, 
and  appurtenances  whatsoever  in  B.,  &c.,  and  that  lodge  or  house 
thereupon  built,  &c. ;  and  also  all  that  warren  of  conies,  with  all  aud 
singular  the  rights,  members,  and  appurtenances  whatsoever  in  R., 
&c.,  both  of  which  said  warrens  of  conies  are  called  or  known  by  the 
name  of  B.  warren,  and  do  extend  themselves  in  and  over  the  wastes  or 
moors  of  B.,  F.,  S.,  and  A.,  &c."  The  question  was  whether  the  grant 
carried  the  soil  of  the  ground  including  the  minerals,  or  only  a  franchise 
in  the  nature  of  a  right  to  preserve  chase  and  kill  the  rabbits.  Of 
course  "the  lodge  or  house  thereupon  built,"  an  expression  contained 
both  in  the  lease  of  13  Charles  II.  and  in  the  grant  of  1799,  was  much 
pressed  in  support  of  the  former  construction.  And  so  was  the  expres- 
sion "  which  warren  of  conies  extends  itself  in  and  over  the  wastes,  &c." 
Lord  Chelmsford,  in  advising  the  House,  observed:    **  Where  a  term 
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is  ambiguous,  and  capable  of  having  more  than  one  meaning  attributed 
to  it,  it  cannot  be  improper  to  determine  how  it  ought  to  be  construed 
in  the  instrument  under  consideration,  by  ascertaining  the  sense  in 
which  it  has  been  used  in  its  application  to  the  same  subject  on  previous 
occasions.  The  term  *  warren '  is  one  of  those  terms  which  has  not 
always  the  same  precise  and  definite  meaning.  It  may  be  the  expres- 
sion of  the  grant  of  a  franchise  only,  or  it  may  import  a  conveyance  of 
the  soil."  Then,  after  dealing  with  the  critical  arguments  above  referred 
to,  he  said  (L.  R.  6  H.  L.  240):  '*The  whole  of  the  argument 
founded  upon  the  terms  of  the  leases  and  the  grant  was  met  by  showing 
that  from  first  to  last  the  owners  of  the  warren  have  never  claimed  or 
attempted  to  exercise  any  rights  as  to  the  soil.  They  have  invariably 
acted  as  being  merely  in  possession  of  what  may  be  shortly  described 
as  a  rabbit  warren.  This  was  distinctly  admitted  by  the  Solicitor- 
General,  who  said,  if  the  soil  did  not  pass  to  the  Earl  under  the  grant, 
there  has  been  no  such  possession  of  it  as  to  give  a  title  by  wrong. 
Now,  both  privately  and  publicly,  when  the  right  was  exercised,  and 
when  it  was  formally  claimed,  it  was  always  limited  to  a  right  in  respect 
of  the  conies.  The  leases  which  were  made  by  the  owners  of  the  warren 
were  of  the  right  of  breeding  and  killing  rabbits.  Under  two  Inclosure 
Acts  it  became  necessary  to  state  the  nature  of  the  claim  upon  which 
allotments  were  to  be  made.  In  1801  the  Ashby  Inclosure  Act  passed, 
and  Thomas  Pindar,  the  grantee,  in  the  Duchy  grant  of  1799,  claimed 
and  received  an  allotment  for  a  right  of  warren  over  the  East  Common. 
Again,  in  1831,  the  Frodingham  Inclosure  Act  passed,  and  again  the 
claim  for  an  allotment  was  founded  on  a  right  of  warren  for  conies. 
That  the  right  was  limited  as  described,  appears  to  me  conclusively 
proved  by  the  Parliamentary  survey  of  the  manor  and  soke  of  Kirton, 
in  1649,  in  which  is  contained,  amongst  other  subjects  within  the 
manor,  *  all  that  warren  or  game  of  conies  in  Bromley  and  Redburne.' 
Afterwards,  in  the  particulars  of  sale  of  the  estates  of  Charles  I.,  pro- 
duced from  the  Exchequer  Augmentation  Office,  the  same  description  is 
found,  with  the  addition  that  the  burrows  extend  themselves  a  certain 
distance  into  the  wastes  or  moors  adjoining  to  the  fields  of  Frodingham 
and  Scunthorpe.  All  this  furnishes  the  most  satisfactory  evidence  that 
the  warren  of  conies  granted  to  Thomas  Pindar,  in  1799,  did  not  pass 
the  soil  of  the  wastes  and  commons  in  and  over  which  it  extended.'' 

The  other  learned  Lords,  Lord  Colonsay  and  Lord  0*Haoan,  dealt 
with  the  evidence  on  a  similar  principle  and  arrived  at  the  same  conclu- 
sion.    Hart  Beauchamp  v.  Winn  (1873),  L.  R.  6  H.  L.  223. 

A  nearly  similar  expression  in  a  lease  by  the  Dean  and  Chapter  of 
Ely,  dated  in  1866,  and  earlier  documents,  came  to  be  construed  by  Mr. 
Justice  Fhy  in  Robinson  v.  Duleep  Singh  (1879),  11  Ch.  D.  823.    The 
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subject  there  described  was  ^'all  that  warren  of  conies  in  L.  as  it  is 
there  marked  out  and  described  by  its  proper  metes^  boundaries,  and 
borders."  Mr.  Justice  Fry,  after  citing  passages  from  the  judgments 
in  Earl  Beauchamp  y.  Winn,  said :  *' '  From  these  passages  and  from 
the  whole  of  the  case,  I  conclude  that  I  ought  to  look  at  two  things  in 
the  construction  of  this  instrument.  I  must  first  inquire  what  was  the 
ordinary  meaning  and  understanding  of  the  expression  '  warren  of  coniea 
at  L.'  at  the  time  when  the  instrument  was  executed,  and  for  that  pur^ 
pose  I  must  look  at  the  antecedent  usage  in  the  neighbourhood  among 
the  persons  who  were  conversant  with  the  property  in  question,  and 
then  I  must  undoubtedly  look  at  the  whole  context  and  frame  of  the 
instrument  in  which  the  words  occur.''  As  to  the  local  usage,  there 
were  proceedings  in  a  litigation  between  the  Dean  and  Chapter  of  Ely 
and  Sir  Simon  Stuart  (a  predecessor  in  title  of  the  defendant)  in  1740 
in  which  the  expression  is  used  ''warren  and  other  lands."  And  there 
was  also  evidence  of  entries  in  the  parish  rate-books  before  the  Rating 
Act,  1874,  and  therefore  at  a  time  when  a  person  could  not  be  rated  in 
respect  of  a  mere  franchise,  showing  that  the  lessee  for  the  time  being 
of  the  Dean  and  Chapter  was  rated  for  **  a  warren  of  conies."  Upon  the 
whole  he  came  to  the  conclusion  that  the  ''  warren  of  conies  "  demised 
by  this  particular  instrument  was  a  piece  of  land. 

AMERICAN  NOTES. 

This  case  is  cited  in  1  Greenleaf  ou  Evidence,  sect.  293.  The  doctrine 
was  applied  by  the  Chancellor  of  New  York,  in  Meriam  v.  Harden,  2  Barbour 
Chancery,  246,  holding  that  an  acknowledgment  by  a  married  woman  of  her 
deed,  separate  and  apart  from  her  husband,  and  without  any  fear,  threat, 
or  compulsion  of  him,  was  sufficient  although  the  additional  statutory  word 
"  freely  "  was  not  employed. 

So  in  Farrar  v.  Stackpole,  6  Maine,  154,  usage  was  received  to  show  that 
by  a  deed  of  a  saw-mi]l  and  the  appurtenances,  the  chain,  dog,  and  bars  passed. 

Usage  has  been  shown  to  explain  the  following  words  in  deeds :  —  "  Gravel "  : 
Brown  v.  Brown,  8  Metcalf  (Mass.),  573 ;  "waste  lands" ;  Prather  v.  Rons,  17 
Indiana,  495 ;  "  zinc  "  and  *•  premises  " :  New  Jersey  Zinc  Co.  v.  Boston  F,  Co., 
15  New  Jersey  Equity,  418;  "colliery":  Carey  v.  Bright,  58  Penn.  State,  70; 
"timber  for  building":  Livingston  v.  Ten  Broeck,  16  Johnson  (N.  Y.),  14; 
8  Am.  Dec.  287 ;  "  deepening  the  ditch  " :  Collins  v.  Driscoll,  34  Connecticut, 
43.  So  to  show  that  lines  were  run  by  the  magnetic  meridian.  Jenny  Laid 
Co.  V.  Bower,  11  Califoniia,  194. 

The  practical  interpi*etation  of  the  parties  themselves,  by  their  acts  under 
a  deed,  is  entitled  to  great  if  not  controlling  influence. 

So  in  Frazier  v.  Myers,  132  Indiana,  71,  where  there  was  a  grant  of  a 
right  of  way,  "not  to  be  fenced,"  evidence  was  admitted  that  gates  had 
always  been  maintained  across  it.  So  to  explain  "square  inch  of  water" 
in  a  deed  of  a  mill.     Janesville  Cotton  Mills  v.  Ford,  82  Wisconsin,  416.     So 
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to  show  the  true  boundary,  in  Lovejoy  v.  Loveti^  124  Massachusetts,  270. 
So  to  explain  "  including  "  in  a  deed.  Gray  v.  C/arifc,  11  Vermont,  583.  So  to 
define  "Derry  old  line"  in  a  deed:  HaU  v.  Davhiy  86  New  Hampshire,  569; 
and  "Shirley  line"  and  "Lunenburg  line"  in  a  deed:  PvUnonnY,  Bond,  100 
Massachusetts,  58 ;  1  Am.  Rep.  82.  Reputation  is  sufficient  to  show  the  locus 
in  quo  when  not  clearly  shown  in  a  deed.  Davis  v.  Fuller^  12  Vermont,  178; 
36  Am.  Dec.  334 ;  to  the  same  effect,  Byhee  v.  Hageman^  66  lUiuois,  519 ; 
Shore  v.  Miikr,  80  Georgia,  93;  12  Am.  St.  Rep.  239. 


No.  6.  — HARE  V.  HORTON. 
(1833.) 

No.  7.  — LINE  V.  STEPHENSON. 
(EX.  CH.  1838.) 

RULE. 

From  the  expression  of  a  particular  subject  to  be  conveyed, 
or  of  a  particular  obligation  entered  into,  may  be  inferred 
the  intention  to  exclude  another  subject  or  obligation  which 
the  general  words  of  the  instrument  would  have  been  suffi- 
cient to  include. 

Deaignatio  unius  est  exelimo  alteriua. 
Expressum  facit  cessare  taciturn. 

Hare  v.  Horton. 

5  Bam.  &  Adol.  71.5-730. 

Conveyance  of  Fixtures.  —  Besignatio  umus  est  exdusio  aUeritu. 

A.,  by  a  deed  of  mortgage,  granted,  bargained,  sold,  released,  and  con-  [715] 
finned  to  B.  (in  his  possession  then  being  by  a  previous  bargain  and  sale) 
an  iron-foundery  and  two  dwelling-houses,  &c.,  and  the  appurtenances ;  together 
with  all  grates,  boilerd,  bells,  and  other  fixtures  in  and  about  the  said  two  dwell- 
ing-houses; and  all  trees,  houses,  cottages,  commons,  &c.,  easements,  profits, 
&c,  to  the  said  foundery,  messuages,  and  lands  appertaining.  There  were  cranes, 
presses,  a  steam-engine,  and  other  fixtures  in  the  foundery,  used  for  the  purposes 
of  the  business  carried  on  there,  and  valued  at  £600.  Held,  that  the  specification 
of  the  grates  and  other  fixtures  in  and  about  the  dwelling-houses  showed  that 
those  in  the  foundery  were  not  intended  to  pass,  though  they  would  have  passed 
if  the  others  had  not  been  mentioned. 

Case.  The  declaration  stated  that  before  and  at  the  time,  &c. , 
divers,    to  wit,   ten   iron-founderies,   machinery,   apparatus  and 
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furniture,  ten  messuages  or  dwelling-houses,  ten  warehouses,  ten 
shops,  ten  yards,  and  ten  gardens,  with  the  appurtenances,  situ- 
ate, &c. ,  and  divers,  to  wit,  twenty  cranes,  twenty  boilers,  twenty 
furnaces,  twenty  steam-engines,  &c.  (describing  many  other  arti- 
cles of  machinery),  twenty  desks,  twenty  tables,  &c.  (describing 
other  furniture,  and  tools),  were  in  the  possession  and  occupation 
of  William  Bailey,  as  tenant  thereof  to  the  plaintiff,  the  reversion 
thereof  belonging  to  plaintiff :  and  that  defendant,  contriving  and 
intending  to  injure  plaintiff  in  his  reversionary  estate  in  the  said 
founderies,  machinery,  &c.,  with  the  cranes,  boilers,  &c.,  whilst 

the  same  were  in  the  possession  of  W.  B.  as  tenant  to 
[*716]  plaintiff,  and  whilst  plaintiff  was  so  interested  *in  the 

same  as  aforesaid,  viz.,  on,  &c.,  wrongfully  and  unjustly, 
without  the  leave,  and  against  the  will  of  plaintiff,  "  broke  and 
entered  the  said  iron-founderies,  machinery,  apparatus,  and  furni- 
ture, messuages  or  dwelling-houses,  warehouses,  &c.,  with  the 
appurtenances,  cranes,  boilers,  and  furnaces,  and  other  goods  and 
chattels  before  mentioned,  and  tore  up,  broke  down,  pulled  to 
pieces,  prostrated,  and  destroyed  the  same,  and  seized,  took,  and 
carried  away,  and  afterwards,  on,  &c. ,  converted  to  his  own  use, 
the  said  machinery,  apparatus  and  furniture,  boilers,  cranes,  and 
furnaces,  and  other  goods  and  chattels  before  mentioned,  and 
things  which  were  afl&xed  to  the  reversionary  estate  and  interest  of 
the  said  plaintiff  in  the  said  iron-founderies,  machinery,  apparatus, 
furniture,  messuages  or  dwelling-houses,  warehouses,  &c.,  with 
the  appurtenances,  cranes,  boilers,  &c. ,  and  other  goods  and  chat- 
tels before  mentioned,  and  scattered  and  spread  the  same  over 
with  large  quantities  of  bricks,  stones,  mortar,  and  rubbish,  and 
continued  the  same  so  scattered  and  spread,  greatly  injuring  the 
said  reversionary  estate  of  the  said  plaintiff  therein,  from  thence 
hitherto.*  By  means  whereof  plaintiff  was  greatly  injured  in 
his  said  reversionary  estate  of  and  in  the  said  iron-founderies, 
machinery,  &c.  There  was  also  a  count  in  trover  for  like  goods 
and  chattels  to  those  above  mentioned.     Plea,  not  guilty. 

At  the  trial  before  Parke,  J.,  at  the  Stafford  Spring  Assizes, 
1833,  the  following  facts  appeared.  In  December,  1830,  Bailey 
entered  into  an  agreement  with  the  defendant  to  buy  of  him  the 
fee-simple  of   an   iron-foundery,  lands,  and   dwelling-houses,  at 

Great  Bridge  in  Staffordshire,  for  £4500 ;  and  at  the  same 
[*717]   time  the  parties  signed  *an  agreement,  not  under  seal. 
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for  the  purchase  by  Bailey  of  the  defendant's  goodwill  in  his 
business  of  a  gasometer-maker  at  £200,  and  also  of  his  stock  and 
implements  of  trade,  tools  and  fixtures,  in  the  warehouses,  shops, 
&c.,  occupied  by  him  at  Great  Bridge  aforesaid,  at  a  valuation 
to  be  taken  as  in  the  agreement  was  mentioned,  the  amount  to 
be  paid  by  instalments  at  stated  periods,  and  the  payment  to  be 
secured  by  certain  promissory  notes:  and  it  was  further  agreed, 
that  the  defendant  should  have  the  use  of  a  house  and  garden,  &c. , 
part  of  the  premises,  till  Christmas,  1831,  and  should  be  at  liberty 
to  finish  certain  works,  then  in  the  course  of  manufacture,  upon 
the  said  premises.  For  the  purpose  of  raising  a  part  of  the 
purchase-money,  Bailey  and  the  defendant  executed  a  mortgage 
deed  to  the  plaintiflF,  which  was  in  substance  as  follows :  — 

By  indenture,  bearing  date  the  22nd  of  February,  1831,  between 
the  defendant  of  the  first  part,  William  Spurrier  of  the  second 
part,  the  said  William  Bailey  of  the  third  part,  and  the  plaintiflF 
of  the  fourth  part,  reciting  certain  indentures  of  lease  and  release 
of  the  7th  and  8th  of  December,  1825,  whereby  all  that  iron- 
foundery,  together  with  the  two  dwelling-houses,  warehouses, 
shops,  yards,  garden,  and  appurtenances  thereto  belonging  situate 
at  or  near  Great  Bridge,  &c. ,  formerly  in  the  occupation,  &c. ,  and 
also  all  that  close,  called  the  Foundery  Field,  situate  near  Great 
Bridge  aforesaid,  adjoining,  &c.,  then  in  the  occupation,  &c.,  to- 
gether with  their  rights,  members,  and  appurtenances,  were 
conveyed,  limited,  and  assured  to  such  uses  as  the  defendant 
should  appoint,  and  in  default  of  appointment  to  the  use  of  him 
and  his  assigns  during  his  life,  with  a  limitation  to  the  use  of 
Spurrier,  his  executors,  &c. ,  during  the  life  of  the  defend- 
ant, remainder  to  the  use  of  the  defendant  in  fee ;  *  reciting,  [*  718] 
also,  that  the  defendant  had  contracted  with  Bailey  to  sell 
him  the  fee-simple  of  the  foundery,  messuages,  lands,  and  other 
hereditaments  intended  to  be  by  that  deed  appointed  and  released, 
for  £4500 ;  reciting,  also,  that  Bailey  had  requested  the  plaintiflF 
to  lend  him  £3500  to  enable  him  to  complete  the  purchase,  and 
the  plaintiflF  had  agreed  to  do  so  on  having  the  said  sum  and  in- 
terest thereon  secured  by  mortgage  on  the  said  foundery,  messuages, 
lands,  and  other  hereditaments,  as  after  mentioned:  it  was  wit- 
nessed, that,  in  pursuance  of  the  agreement  on  the  part  of  the 
defendant,  and  in  consideration  of  £1000,  part  of  the  purchase- 
money,  paid  to  him  by  Bailey,  and  £3500,  the  residue,  paid  to 
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him  by  the  plaintiff,  and  by  viitue  of  the  above-mentioned  power 
of  appointment,  the  defendant  appointed  that  the  foundery,  mes- 
suages, lands,  and  other  hereditaments  after  mentioned,  &c. ,  with 
their  appurtenances,  should  go  and  remain  to  the  use  of  the 
plaintiff  in  fee,  upon  the  trusts,  &c. ,  after  mentioned.  And  Spur- 
rier, in  consideration,  &c. ,  and  at  the  request  and  by  the  direction 
of  the  defendant  and  Bailey,  did  bargain  and  sell,  and  the  defend- 
ant, at  the  request,  &c. ,  of  Bailey,  did  grant,  bargain,  sell,  alien, 
release,  and  confirm  to  the  plaintiff  (in  his  possession  then  being 
by  a  previous  bargain  and  sale)  and  his  heirs,  all  and  singular 
the  said  iron-foundery,  together  with  the  said  dwelling-houses, 
warehouses,  shops,  yards,  gardens,  and  appurtenances  thereunto 
belonging,  and  thereinbefore  more  particularly  described,  and  then 
in  the  occupation,  &c.  ;  and  also  all  that  close  called  the  Foundery 
Field  before  described,  and  the  dwelling-houses  or  buildings 
erected  thereon,  and  all  other  the  hereditaments  conveyed  in  and 
by  the  before-recited  indentures  of  lease  and  release  (with  the 

exception  therein  made  of  certain  mines,  minerals,  &c. ) ; 
[*  719]   *  "  together  with  all  grates,  boilers,  bells,  and  other  fixtures 

in  and  about  the  said  two  dwelling-houses  and  the  brew- 
houses  thereto  belonging;  and  all  fruit  and  other  trees  growing 
upon  the  said  premises ;  and  all  houses,  cottages,  outhouses,  edi- 
fices, buildings,  bams,  stables,  yards,  gardens,  orchards,  closes  of 
land,  meadow  and  pasture  feedings,  woods,  underwoods,  and 
the  ground  and  soil  thereof,  commons,  &c.,  and  other  common- 
able rights,  hedges,  ditches,  fences,  mounds,  ways,  paths,  waters, 
watercourses,  liberties,  privileges,  easements,  profits,  commodi- 
ties, advantages,  and  emoluments  whatsoever  to  the  said  foundery, 
messuages,  lands,  and  other  hereditaments  hereby  released  or 
otherwise  assured,  or  intended  so  to  be,  or  any  of  them  respec- 
tively, belonging  or  in  anywise  appertaining,  or  accepted,  reputed, 
held,  &c. ,  as  part,  parcel,  or  member  of  the  same  or  any  of  them 
respectively;  and  the  reversion  and  reversions,  remainder  and 
remainders,  yearly  and  other  rents  and  profits  of  the  said  foundery, 
messuages,  lands,  and  other  hereditaments  hereby  released,  &c., 
and  every  part  and  parcel  of  the  same,  with  their  and  every  of 
their  rights,  members,  and  appurtenances;  and  all  the  estate, 
right,  title,  interest,  &c. ,  of  the  said  William  Spurrier  and  Joshua 
Horton  (the  defendant),  and  each  of  them,  of,  into,  and  out  of 
the  said  foundery,  messuages,  lands,  and  other  hereditaments,  and 
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every  part  and  parcel  of  the  eame,  with  their  rights,  &c.  :  * 
habendum  to  the  plaintiff  in  fee,  upon  and  for  the  trusts,  intents, 
and  purposes,  and  with,  and  subject  to  the  powers,  provisoes, 
agreements,  and  declarations  thereinafter  expressed  concerning  the 
sama  The  deed  also  contained  a  proviso  for  reconveyance  by  the 
plaintiff  to  Bailey,  his  heirs,  &c. ,  on  repayment  of  the  £3500  and 
interest ;  a  power  to  the  mortgagee  to  sell  on  default  in 
*  payment  of  the  principal  or  interest ;  and  a  proviso,  that  [*  720] 
Bailey  should  hold  and  receive  the  rents,  issues,  and  profits 
of  the  hereditaments  by  that  indenture  appointed  and  released,  with- 
out let,  &C. ,  by  the  plaintiff,  until  such  default  should  be  made. 

The  above  deed  was  executed  by  the  defendant  and  Spurrier 
(neither  the  plaintiff  nor  any  person  on  his  behalf  being  present), 
and  witnessed  by  Mr.  Fellows,  the  defendant's  attorney,  and  Mr. 
Caldecott,  his  mining  agent  The  deed  was  then  delivered  to 
Caldecott,  but  there  was  no  evidence  of  his  having  delivered  it  to 
the  plaintiff,  except  that  the  plaintiff  produced  it  at  the  trial. 

Bailey  was  let  into  possession,  and,  at  the  time  next  mentioned, 
was  in  the  exclusive  occupation  of  the  premises,  machinery,  and 
other  property,  except  the  house  and  garden  mentioned  in  the 
agreement  of  December,  1830.  In  June,  1831,  a  dispute  having 
arisen  between  Bailey  and  the  defendant  as  to  the  fulfilment  of 
that  contract,  the  defendant,  with  a  number  of  men,  entered  the 
foundery,  carried  away  the  tools  and  other  movables,  and  severed 
and  took  away,  among  other  things,  a  steam-engine,  cranes, 
presses,  frames  for  gasometers,  and  other  apparatus,  all  fixed  into 
the  earth  or  walls,  doing  thereby  much  unnecessary  damage  to 
the  premises.  For  the  injuries  caused  by  this  proceeding  to  the 
plaintiff's  reversionary  interest  the  present  action  was  brought 
The  value  of  the  fixtures  and  tools  was  stated  at  the  trial  to  be 
£1545,  The  plaintiff  was  nonsuited,  but  leave  given  to  move  to 
enter  a  verdict  for  £600,  the  value  of  the  fixtures,  or  £35,  the 
amount  of  damage  done  to  the  freehold  in  removing  them.  The 
points  reserved  were :  First,  Whether  the  fixtures  annexed 
to  the  foundery  passed  to  the  plaintiff  by  the  *  mortgage  [*  721] 
of  February,  1831  ?  Secondly,  Whether  on  the  present 
declaration  the  plaintiff  could  recover  for  the  alleged  injury  to  the 
freehold?  Thirdly,  Whether  the  instrument  of  mortgage  was 
delivered  as  a  deed,  or  only  as  an  escrow  ?  A  rule  nisi  having 
been  obtained, 
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Maule  and  R  V.  Richards  now  showed  cause.  As  to  the  first 
question,  Ex  parte  Qui7icy,  1  Atk.  477,  as  far  as  it  is  an  authority 
on  the  point,  tends  to  show  that  the  fixtures  would  not  pass  by 
the  mortgage  deed.  The  language  there  used  is  indeed  loose,  and 
no  satisfactory  reason  is  assigned.  But  in  the  present  case,  the 
words  of  the  deed  clearly  show  the  intention  not  to  pass  the  fix- 
tures belonging  to  the  foundery.  The  grant  is,  "  of  the  said  iron- 
foundery,  together  with  the  said  dwelling-houses,  warehouses," 
&c.  ;  after  which  nothing  is  said  of  the  fixtures  belonging  to  the 
foundery ;  but  the  deed  goes  on  :  "  together  with  all  grates,  boilers, 
bells,  and  other  fixtures  in  and  about  the  said  two  dwelling-houses 
and  the  brewhouses  thereto  belonging. '  [Patteson,  J.  —  If  there 
are  three  houses  mentioned,  and  a  grant  of  fixtures  refers  only  to 
those  in  two,  can  it  be  said  that  those  in  the  third  will  pass  ?] 
The  maxim  expresaio  unius  est  exclusio  altering  would  apply. 
But  the  case  here  is  even  stronger,  for  the  general  mention  of 
fixtures  is  preceded  by  that  of  "  grates,  boilers,  and  bells ; "  and 
the  rule  is,  that  where  an  enumeration  begins  with  the  mention 
of  particular  things,  subsequent  general  words  only  carry  things 
ejusdem  generis.     If,  therefore,  the  enumeration  in  this  case  had 

been  applicable  to  the  foundery  as  well  as  the  dwelling- 
[*  722]  houses,  still  the  grant  would  not  have  passed  *  fixtures  of 

a  more  important  kind  than  those  first  named.  The  Court, 
in  construing  an  instrument  like  this,  may  look  to  the  intention 
of  the  parties,  as  was  done  in  Colegrave  v.  Dias  Santos,  2  B.  &  C. 
76,  and  if  matter  dehors  the  deed  be  admissible  to  explain  that 
intention,  which  was  left  undetermined  in  Thresher  v.  The  East 
London  Water-works  Company,  2  B.  &  C.  608  (26  R  R  486),  the 
agreement  of  December,  1830,  goes  far  to  show  that  the  fixtures  in 
question  were  not  meant  to  pass  to  the  plaintiff  by  this  mortgage. 
As  to  the  second  point,  if  these  fixtures  did  not  so  pass  by  the 
deed,  there  is  no  proof  of  any  injury  sustained  by  the  plaintiff,  to 
which  the  declaration  is  applicable.  Thirdly,  the  instrument  of 
mortgage  was  delivered  by  the  defendant  to  Caldecott  merely  as 
an  escrow,  to  be  the  defendant's  deed  on  the  performance  of  the 
previous  agreement  by  Bailey,  and  any  misconduct  of  Caldecott  in 
parting  with  it  before  the  proper  time  could  not  alter  its  nature. 
It  is  indeed  laid  down  in  Com.  Dig.  Fait  (A  3),  that  if  one 
deliver  a  writing,  as  his  deed,  to  a  stranger,  to  be  delivered  to  the 
party  upon  performance  of  a  condition,  it  shall  be  his  deed  pres- 
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ently,  and  if  the  party  obtains  it,  he  may  sue  before  the  condition 
performed,  and  Degory  v.  Roe,  1  Leon.  152,  Moore,  300,  13  Vin. 
Abr.  Faits  (M. ),  is  cited.  But  it  is  pointed  out  in  Johnson  v. 
Baker,  4  B.  &  Aid.  440  (23  R  R  338),  that  that  dictum  in  Comyn 
rests  upon  an  erroneous  report  of  the  case  referred  to,  which  was, 
in  fact,  decided  the  contrary  way. 

Talfourd,  Serjt ,  Cripps,  and  Hoggins,  contra,  —  The  fixtures  in 
the  foundery  passed  by  the  mortgage  deed.  Accessorium 
sequitur  suum  principale,  Shepp.  Touchst.  *  89,  7th  ed. ,  [*  723] 
by  Mr.  Preston,  and  it  is  there  laid  down  that,  "  by  the 
grant  of  mills,  the  waters,  floodgates,  and  the  like,  that  are  of 
necessary  use  to  the  mills,  do  pass ; '  and  the  editor  adds,  ''  also  a 
stone  belonging  to  the  mill,  though  separated  from  the  mill  to  be 
new  worked. '  In  the  present  case,  many  of  the  articles  were  nec- 
essary for  the  purposes  of  the  iron-foundery,  or  for  carrying  on  the 
business  of  a  gasometer-maker.  [Patteson,  J.  —  In  Place  v.  Fagg, 
4  Man.  &  Ry.  277,  it  was  held,  that  by  mortgage  of  a  mill  the 
millstones  and  tackling  passed.  There  will  hardly  be  any  dis- 
pute on  this  point;  the  question  will  be,  whether  the  effect  of 
the  deed  as  to  these  fixtures  is  not  limited  by  the  subsequent 
parta]  The  express  mention  of  the  fixtures  in  and  about  the 
dwelling-houses  will  not  prevent  the  fixtures  at  the  foundery  from 
passing  by  the  general  words  "  the  said  iron-foundery. "  **  If  a 
man  has  a  house  in  A. ,  and  houses  and  lands  in  B. ,  and  devises 
his  house  in  A.  to  one,  and  (having  demised  the  houses  and 
lands  to  D.  rendering  rent)  all  those  his  lands,  meadow,  and 
pasture  in  B.  to  another,  his  houses  there  pass  by  the  word '  lands, ' 
though  he  mentions  his  house  in  A.  expressly. "  Com.  Dig.  Grant, 
E  3,  citing  2  Roll  57,  1.  20.  Where  the  land  is  granted,  every- 
thing which  is  inseparable  from  the  soil  must  pass.  If  houses 
would  pass,  the  same  reason  would  extend  to  the  cranes  in  this 
case,  which  are  fixed  deeply  in  the  ground.  And  deeds  are  to  be 
construed  most  strictly  against  the  grantor.  This  is  an  acknowl- 
edged principle  of  law,  and  the  rule  for  construing  maxims  and 
applying  them  in  practice  is  to  see  if  they  go  in  accord- 
ance with  and  extend  an  *  acknowledged  principle;  but  [*724] 
to  give  the  effect  contended  for  to  the  maxim  expressio 
unitM,  &c.  (which  is  rather  a  maxim  of  reason  than  of  law), 
would  be  to  contract  the  operation  of  the  principle  just  referred  to. 
If  the  things  expressed  had  been  such  as  would  not  necessarily 
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pass  by  the  deed,  as  benches,  weights  and  scales,  or  water-tubs, 
the  naming  of  these  would  have  excluded  other  things  of  the 
same  description  not  named.  But  the  fixtures  in  question  did  not 
require  to  be  named  or  referred  to  in  this  deed,  and  the  mention  of 
them  should  not  prejudice  the  plaintifif,  for  tUile  per  inviih  non 
vitiatur.  Any  mention  of  them  was  nugatory:  expressio  eorum 
qucB  tadte  insunt,  nihil  operatur.  If  the  fixtures  mentioned  be 
understood  as  those  of  the  dwelling-houses  and  brewhouses  only, 
it  may  be  that  those  particular  fixtures  were  mentioned  from  an 
apprehension  that  they  might  otherwise  have  been  understood  to 
be  removable  as  tenant's  fixtures,  upon  the  grounds  stated  in 
Orymes  v.  Boiveren,  6  Bing.  437,  though  no  such  question  could 
arise  as  to  those  in  the  foundery.  As  to  these  last,  Ex  parte 
Quincyy  1  Atk.  477,  is  no  decision  in  favour  of  the  defendant, 
for  it  does  not  appear  that  that  case  was  finally  decided ;  and  if 
the  language  there  used  raises  any  doubt,  Colegrave  v.  Dias  Santos^ 
2  B.  &  C.  76,  shows  clearly  that  fixtures  will  pass  by  a  convey- 
ance of  the  freehold,  if  there  be  no  contrary  intention  expressed. 
Thresher  v.  The  East  London  Water-works  Company^  2  B.  &  C. 
608  (26  R  B.  486),  supports  the  same  proposition;  and  these 
cases  show  Ex  parte  Quincy  to  be  no  authority  for  the  purpose 
for  which  it  is  cited.  It  might  further  be  contended,  if  nec- 
essary, that  the  machinery  and  engines  let  into  the 
[*  725]  *  ground  passed  under  the  description  of  "  edifices  and 
buildings, '  **  to  the  said  foundery,  messuages,  lands,  &c. , 
belonging.  •  Naijlor  v.  Collinge,  1  Taunt  19  (9  R  R  691). 
That  was  a  case  of  annexations  made  to  the  freehold  by  a  tenant 
for  the  purposes  of  trade ;  yet  it  was  held  that  the  right  to  remove 
was  controlled  (as  to  the  buildings  let  into  the  soil)  by  the 
covenant  to  yield  up  all  buildings  in  good  repair ;  and  the  Court 
said  that  if  there  had  been  an  intention  to  exclude  anything,  it 
should  have  been  expressed.  Here,  even  supposing  that  the  ma- 
chinery might  have  been  removed  before  the  vendor  gave  up  pos- 
session, still,  after  the  plaintiff  had  had  possession,  the  right  was 
gone.  Colegrave  v.  Dias  Santos,  2  B.  &  C.  76,  and  Zee  v.  Risdon, 
7  Taunt  188  (17  R  R  484),  there  cited.  The  defendant  is 
estopped  from  denying  that  the  plaintiff  had  received  possession 
by  his  own  mortgage  deed,  where  he  releases  to  the  plaintiff  the 
premises  "in  his  possession  then  being,"  &c.  In  Steward  v. 
Lomhe,  1  Brod.  &  Bing.  506  (21  R  R  700),  land  had  been  mort- 
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gaged,  together  with  a  windmill  which  was  upon  it,  fastened  to 
the  soil,  but  capable  of  being  removed;  the  mortgagor  remained 
in  possession ;  but  it  was  nevertheless  held,  that  the  conveyance  to 
the  mortgagee  prevented  a  creditor  of  the  mortgagor  from  taking 
the  mill  under  a  fi,  fa.  The  present  deed  clearly  expresses  the 
intention  of  the  defendant  and  Spurrier  to  pass  to  the  plaintiff 
every  right  and  interest  which  they  had  in  these  premises. 
The  only  exception  from  the  grant  is  of  the  mines  and  minerals 
reserved  by  the  indentures  of  1825:  no  exception  is  made  of 
fixtures. 

Secondly,  the  declaration  is  in  an  ordinary  form,  and  it  was 
not  necessary  to  prove  all  the  allegations.  It  alleges 
that  the  defendant  broke  and  entered  the  *  iron-founderies,  [*  726] 
machinery,  messuages,  dwelling-houses,  &c. ,  and  tore  up, 
broke  down,  prostrated,  and  destroyed  the  same.  That  includes 
the  buildings  as  well  as  machinery;  the  declaration,  therefore, 
does  state  an  injury  to  the  substance  of  the  freehold.  If  the 
defendant  had  a  right  to  take  the  fixtures,  he  is  liable  for  injuring 
the  premises.  It  was  an  excess,  which  might  have  been  new 
assigned  in  an  action  of  trespass,  if  the  plaintiff  had  been  in  a 
situation  to  bring  one:  it  was  also  provable  under  the  general 
issue. 

As  to  the  other  point,  the  deed  is  found  in  the  possession  of  the 
plaintiff.  The  production  of  it  by  him  was  sufiBcient,  primd 
facie,  to  show  that  it  was  delivered  to  him  as  a  deed.  It  did  not 
lie  upon  the  plaintiff  to  prove  that  Bailey  had  performed  his 
part  of  the  agreement  between  him  and  the  defendant 

Parke,  J.^  —  I  am  of  opinion,  and  the  rest  of  the  Court  agree 
with  me,  that  this  rule  must  be  made  absolute  to  a  certain  ex- 
tent The  first  question  is,  whether  the  fixtures  at  the  foundery 
passed  to  the  plaintiff  by  the  mortgage  deed.  Looking  at  all  parts 
of  the  deed,  and  especially  at  the  manner  in  which  the  conveyance 
is  qualified  as  to  fixtures  by  the  reference  to  the  dwelling-houses, 
I  am  of  opinion  that  the  fixtures  in  question  did  not  pass.  JPrimd 
facie,  the  mere  conveyance  of  the  foundery  would  have  passed 
them ;  but  we  must  look  to  the  deed  to  see  how  far  that  is  con- 
trolled by  subsequent  words;  and  I  think  no  reasonable  person 
can  doubt,  that,  if  a  transfer  of  those  fixtures  had  been  contem- 
plated, different  expressions  would  have  been  used.     The  grant- 

1  Dekmak,  Ch.  J.,  was  attending  the  Privy  Council. 
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[*727]  ing  part  of  the  deed  (to  which  the  appointing  ♦part 
refers)  is  as  follows.  (His  Lordship  then  read  the  descrip- 
tion of  the  premises  and  other  matters  conveyed,  as  it  is  set  out, 
ante,  p.  702.)  Now,  I  think  it  is  impossible  to  suppose  that 
if  the  parties  making  this  grant  had  intended  to  convey  by  it 
fixtures  which  are  valued  at  more  than  £600,  they  would  have 
omitted  to  mention  those,  and  inserted  others  which  are  of  much 
less  importance.  It  seems  to  me,  therefore,  that  the  intention 
was  to  pass  the  walls  of  the  foundery,  and  nothing  more;  and 
consequently  the  plaintiff  must  fail  as  to  that  part  of  the  case. 
Then  is  he  entitled  to  recover  £35  for  the  alleged  injury  to  the 
reversion  ?  When  I  first  looked  into  the  declaration,  I  thought  it 
did  not  meet  the  case  in  this  respect :  it  is  only  upon  examining 
it  more  narrowly  that  I  find  enough  stated  to  entitle  the  plaintifif 
to  recover.  The  real  complaint  is,  the  entry  of  the  defendant  to 
take  away,  and  his  taking  away,  these  fixtures.  But  the  first 
count  contains  a  number  of  allegations,  which  may  be  read  dis- 
junctively. It  states  that  the  defendant  entered  into  ten  iron- 
founderies,  machinery,  apparatus,  and  furniture,  ten  messuages, 
&c.,  and  twenty  cranes,  &c.,  in  the  possession  of  Bailey  as  tenant 
to  the  plaintiff.  There  is  nothing  which  obliges  the  plaintiff  to 
show  that  Bailey  was  his  tenant  both  of  the  walls  and  the  fixtures ; 
the  count  may  therefore  be  read  as  if  it  merely  stated  that  the 
founderies  and  messuages  were  in  Bailey's  possession  as  tenant 
It  then  goes  on  to  state  that  the  defendant,  contriving  to  injure  the 
plaintiff  in  his  reversionary  estate  and  interest  in  the  said  iron- 
founderies,  machinery,  apparatus,  and  furniture,  messuages,  &c., 
with  the  cranes,  &c.,  before  mentioned,  tore  up,  broke 
[*  728]  down,  pulled  to  pieces,  and  destroyed  *  the  same,  and 
scattered  and  spread  the  same  with  rubbish,  greatly  injur- 
ing the  plaintiff's  reversionary  interest  therein.  The  allegation* 
may  be  taken  distributively,  and  we  may  read  a  portion  of  the 
count  as  if  it  contained  merely  the  simple  statement  that  the 
plaintiff  was  entitled  to  a  reversionary  interest  in  the  foundery,  and 
the  defendant  wrongfully  entered  into  it  and  pulled  down  a  part^ 
That  was  all  which  the  plaintiff  was  under  the  necessity  of  prov- 
ing. The  defendant's  case  is,  that  he  entered  in  exercise  of  a 
right;  but  if  that  had  been  specially  pleaded,  the  excess  might 
have  been  new  assigned,  and  the  jury  here  have,  in  effect,  found 
such  excess.     Stripping  the  statement  of  unnecessary  allegations, 
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it  amounts  to  a  complaint  that  the  defendant,  in  removing  the 
fixtures,  did  a  damage  to  the  premises,  which  need  not  have 
occurred  if  the  removal  had  been  carefully  made.  The  plaintiff 
is  therefore  entitled  to  a  verdict  for  £35,  unless  the  instrument  of 
mortgage  was  improperly  admitted  as  a  deed.  I  said  at  the  trial, 
that  although  there  was  evidence  that  the  deed  was  at  first  deliv- 
ered as  an  escrow,  yet  its  being  afterwards  found  in  the  plaintiff's 
possession  was  some  evidence  that  the  condition  upon  which  it 
was  so  delivered  had  been  complied  with;  and  the  defendant 
should,  if  it  had  been  in  his  power,  have  shown  the  contrary.  I 
still  remain  of  that  opinion. 

Taunton,  J.  —  On  the  first  point  I  confess  I  have  not  been  able 
to  entertain  much  doubt  It  is  very  plain,  that  if  the  granting 
part  of  the  deed  had  only  mentioned  the  foundery,  messuages,  and 
dwelling-houses,  the  foundery  fixtures,  as  well  as  those 
in  the  dwelling-houses,  *  would  have  passed :  there  are  [*  729] 
many  cases  which  show  this.  But  as  the  deed  goes  on  to 
say,  "  together  with  all  grates,  boilers,  bells,  and  other  fixtures  in 
and  about  the  said  two  dwelling-houses,"  I  think  the  mention  of 
these  fixtures  excludes  those  in  the  foundery,  on  the  principle, 
expressio  uniua  eat  exclusio  alterius.  Why,  it  may  be  asked,  were 
these  particular  ones  mentioned  if  the  whole  were  intended  to  pass  ? 
Besides,  the  mention  of  bells  and  other  fixtures  of  an  inferior 
kind  shows  that  fixtures  of  greater  value  and  on  a  larger  scale 
were  not  contemplated.  And  in  the  recital  of  the  plaintiff's 
agreement  to  lend  money,  in  the  early  part  of  the  deed,  it  does  not 
appear  that  any  security  was  proposed  beyond  that  of  the  real  prop- 
erty. As  to  the  second  point,  the  declaration  is  nearly  silent  on 
that  which  is  the  real  gist  of  the  action ;  namely,  the  taking  away 
of  the  fixtures  without  due  care  to  avoid  damaging  the  premises. 
Almost  the  whole  of  the  first  count  is  pointed  to  acts  of  force,  not 
negligence,  and  seems  to  have  been  framed  on  the  speculation  that 
the  taking  of  the  fixtures  could  be  made  the  cause  of  action.  There 
are,  however,  some  words  in  that  count  which  cannot  be  rejected, 
and  which  amount  to  an  allegation,  divisible  from  the  rest,  of  a 
cause  of  action  upon  which  the  plaintiff  is  entitled  to  recover.  It 
is  stated  that  the  defendant  broke  and  entered  the  iron-founderies, 
machinery,  and  apparatus,  and  tore  up,  broke  down,  pulled  to 
pieces,  prostrated,  and  destroyed  the  same;  that  is,  all  these,  or 
some  or  one  of  these  things,  which  includes,  among  the  rest,  the 
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walls  of  the  foundery ;  and  that  so  the  plaintiff  was  damaged  in 
his  reversionary  interest  to  an  amount  covering  the  sum  found  by 
the  jury.  We  cannot  say,  therefore,  that  the  declaration  is 
wholly  beside  the  cause  of  action.  As  to  the  third  point, 
[*  730]  the  *  fact  of  the  deed  being  in  the  plaintiff's  possession 
was  primd  facie  evidence  of  its  having  been  delivered  to 
him  as  a  deed. 

Patteson,  J.  —  I  have  had  considerable  doubt  on  this  case,  but 
am  now  satisfied  that  the  mortgage  deed  did  not  carry  the  fixtures. 
I  should  be  sorry  to  bring  into  question  the  decision  of  this  Court, 
that  a  conveyance  of  premises  will  pass  all  that  is  attached  to 
them ;  and  at  first  I  thought  that  the  language  of  the  appointment 
in  this  deed  was  large  enough  to  carry  the  fixtures  in  question ;  but 
that  clause  refers  to  the  granting  part ;  and  we  there  find  that  the 
defendant  and  Spurrier  grant  and  confirm  the  iron-foundery,  &c. , 
together  with  all  grates,  bells,  boilers,  and  other  fixtures  in  and 
about  the  two  dwelling-houses;  and,  therefore,  the  rule  applies, 
expressio  unius  est  exclusio  alterius.  As  to  the  declaration,  I  am 
now  of  opinion,  though  I  at  first  thought  otherwise,  that  it  is 
sufficient  to  include  the  present  cause  of  action.  The  first  count 
is  for  an  injury  to  the  plaintiff's  reversionary  interest  in  houses, 
foundery,  and  fixtures.  The  plea  of  not  guilty,  if  put  into  other 
words,  alleges  that  the  plaintiff  had  no  reversionary  interest  in 
the  fixtures ;  and,  as  to  the  supposed  injury  to  the  building,  that 
the  defendant  acted  in  exercise  of  his  right,  doing  no  unnecessary 
damage.  The  plaintiff,  by  joining  issue,  denies  the  assertion  that 
the  defendant  did  no  unnecessary  damage.  On  the  third  point,  a 
sufficient  answer  has  been  given. 

liule  absolute  to  enter  a  verdict  for  the  plaintiff  for  £35  on 
so  much  of  the  first  count  as  relates  to  the  injury  to  the 
reversion.  The  verdict  to  be  for  the  defendant  on  the  rest 
of  the  first  count,  and  on  the  second. 

Line  v.  Stephenson. 

4  Bing.  N.  G.  678-684 ;  5  Bing.  N.  G.  183-186. 

Demise.  —  Covenant  for  Quiet  Enjoyment  —  Expressum  facit  eessare  tadtum. 

[678]       The  whole  covenant  implied  in  the  word  *^ demise"  is  restrained  by  an 
express  covenant  for  quiet  enjoyment. 
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The  declaration  stated,  that  on  the  27th  of  October,  1836,  by  a 
certain  indenture  then  made  by  and  between  Thomas  Gutterson  of 
the  one  part,  and  the  plaintiff  of  the  other  part,  the  said  T.  Gut- 
terson, for  the  consideration  therein  mentioned,  did  demise,  lease, 
and  to  farm  let  unto  the  plaintiff  two  messuages,  &c.,  to  have 
and  to  hold  the  same  unto  the  plaintiff,  his  executors,  adminis- 
trators, and  assigns,  from  the  25th  of  December  then  next  ensuing, 
for  and  during  and  unto  the  full  end  and  term  of  forty-nine  years, 
wanting  ten  days,  from  thence  next  ensuing,  and  fully  to  be  com- 
plete and  ended,  yielding  and  paying  therefor  the  rent  of  £80  a 
year.  And  the  said  T.  Gutterson  did,  by  the  said  indenture,  for 
himself,  his  executors,  administrators,  and  assigns,  covenant, 
promise,  and  agree,  to  and  with  the  plaintiff,  his  executors, 
administrators,  and  assigns,  that  he  the  plaintiff,  his  executors, 
administrators,  and  assigns,  paying  the  said  yearly  rent  of  J£80, 
and  observing,  performing,  and  keeping  all  and  singular  the  cove- 
nants and  agreements  in  the  said  indenture  contained,  which  on 
his  and  their  part  were  and  ought  to  be  observed,  performed,  and 
kept,  according  to  the  true  intent  and  meaning  of  the  said  inden- 
ture, should  and  might  peaceably  and  quietly  have,  hold,  use, 
occupy,  possess,  and  enjoy,  all  and  singular  the  several  messuages 
or  tenements  and  premises,  with  the  appurtenances  thereunto 
belonging,  for  and  during  the  said  term,  without  any  let,  suit, 
trouble,  hindrance,  or  interruption  whatsoever,  by  or  from  the  said 
T.  Gutterson,  his  executors,  administrators,  or  assigns, 
or  any  person  or  *  persons  claiming  or  to  claim  from,  [*679] 
through,  under,  or  in  trust  for  him,  them,  or  any  of  them. 
Breach,  that  the  said  Thomas  Gutterson  had  not,  at  the  time  of 
the  sealing  and  delivery  of  the  said  indenture,  or  at  any  other  time 
during  his  lifetime,  nor  had  the  defendants  at  any  time  before  the 
commencement  of  this  suit,  power  and  authority  to  demise,  lease, 
and  to  farm  let  the  said  messuages  or  tenements  and  premises, 
with  the  appurtenances,  to  the  plaintiff,  his  executors,  adminis- 
trators, and  assigns,  for  and  during  the  full  end  and  term  of  forty- 
nine  years,  wanting  ten  days,  as  in  the  indenture  was  mentioned, 
by  means  of  which  said  several  premises  the  plaintiff  lost  and 
was  deprived  of  several  sums  of  money  paid,  laid  out,  and  ex- 
pended by  the  plaintiff,  in  and  about  the  pulling  down,  altering, 
rebuilding,  amending,  improving,  cleansing,  and  repairing  the  said 
several  messuages  or  tenements,  so  alleged  to  be  demised  to  the 
plaintiff  as  aforesaid. 
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Demurrer,  for  that  the  mere  want  of  power  to  grant  the  lease 
for  the  full  term  of  forty-nine  years,  wanting  ten  days,  did  not 
appear  on  the  face  of  the  declaration  to  be  a  breach  of  the  express 
covenant  declared  upon;  that  the  subsequent  allegations  as  to 
the  loss  of  the  money  expended,  cmd  as  to  the  not  keeping  and 
breaking  the  covenant,  were  too  general;  and  that  the  supposed 
breach  or  breaches,  or  what  was  alleged  as  such,  was  merely  a  state 
of  facts,  which,  though  consistent  with  the  supposition  of  there 
having  been  a  breach,  might  yet  have  arisen  without  any  breach 
at  all ;  and  that  no  sufficient  breach  was  alleged. 

Joinder. 

Channell,  in  support  of  the  demurrer.  — The  express  covenant  for 

quiet  enjoyment  during  the  term  qualifies  and  restrains 

[*  680]  the  covenant  in  law  contained  in  the  word  *  **  demise. " 

Nokes's  Case,  4  Co.  Eep.  80  b ;  Merrill  v.  Frame,  4  Taunt. 

329  (13  R  R  612). 

Ogle,  for  the  plaintiff.  —  Under  the  word  "demise"  two  covenants 
are  implied:  one,  that  the  lessor  has  power  to  create  the  term, 
Fraser  v.  Skey,  2  Chitty,  646 ;  the  other,  that  the  lessee  shall  have 
quiet  enjoyment:  and  though  an  implied  covenant  is  controlled 
or  extinguished  by  an  express  covenant  to  the  same  effect,  yet 
both  the  covenants  implied  in  the  word  "  demise  *  are  not  extin- 
guished by  an  express  covenant  on  one  point  only.  He  further 
cited  Norman  v.  Foster,  1  Mod.  101;  Gainsford  v.  Griffiths,  1 
Saund.   59 ;  Barton  v.  Fitzgerald,  15  East,  530  (13  R  R  519) ; 

Smith  v.  Compton,  3  B.  &  Ad.  189. 
[682]  TiNDAL,  Ch.  J.  —  I  see  no  reason  to  alter  the  opinion  I 
expressed  the  other  day,^  that  the  generality  of  the  cove- 
nant in  law  contained  in  the  word  *  demise  "  is  restrained  by  the 
express  covenant  for  quiet  enjoyment  The  rule  is  laid  down 
with  great  generality  in  Nokes*s  Case  as  reported  by  Lord  Coke,  and 
I  must  infer  that  he  is  correct  in  describing  that  rule  as  laid  down 
by  the  whole  Court,  since  he  says  affirmatively  that  it  was  so 
held  by  Popham,  Ch.  J. ,  and  totam  curiam,  and  Crete,  after  men- 
tioning PoPHAM,  is  merely  silent  as  to  the  rest  of  the  Court  It 
has  been  ingeniously  argued  that  in  the  word  **  demise  * 
[*  683]  two  distinct  covenants  are  implied :  one  for  title,  *  the 

^  The  case  had  been  argued  on  &  former    bnfe  the  Court  this  day  consented,  as  an 
day  by  Bere  for  Ogle,  who  was  absent,  and    indulgence,  to  hear  Ogle  himself. 
Judgment  was  given  for  the  defendants ; 
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Other  for  quiet  enjoyment  I  am  not  prepared  to  say  that  such 
is  not  the  natural  effect  of  the  word  "  demise ; "  but  there  is  no 
authority  for  saying  that  an  express  covenant  on  one  point  does  not 
qualify  the  whole  effect  of  the  word.  Fraser  v.  Ske^  and  Norman 
V.  Foster  only  show  that  the  word  "  demise  *  implies  a  power  to 
grant ;  and  that  where  there  are  two  express  covenants,  one  that 
the  lessor  has  power  to  grant,  the  other  that  the  lessee  shall  enjoy 
without  interruption  from  any  claiming  under  the  lessor,  the  gen- 
erality of  the  first  is  not  qualified  by  the  second ;  but  I  see  no 
reason  why,  if  the  covenant  implied  by  the  word  "  demise  '  be 
divided  into  two  parts,  a  subsequent  express  covenant  for  quiet 
enjoyment  should  not  apply  to  the  whole. 

Park,  J.  —  The  rule  in  Nokes's  Case  has  been  acted  on  ever 
since;  and  Lord  CoES's  report  must  be  taken  to  be  correct,  as  he 
was  then  Attorney-General,  and  Croke  was  not  a  judge  till  twenty- 
five  years  after. 

There  is  nothing  in  Norman  v.  Foster  incompatible  with  the 
proposition  that  the  subsequent  express  covenant  controls  the  entire 
effect  of  the  word  "  demise.  * 

Vaughan,  J.  —  I  am  of  the  same  opinion.  It  would  be  impos- 
sible to  give  judgment  for  the  plaintiff  without  impugning  Nokess 
Casey  and  renouncing  the  rule  that  an  express  covenant  controls  a 
covenant  in  law.  In  Men^ill  v.  Frame,  the  Court  said  that  the 
argument  which  has  been  urged  to-day  would  make  expressum  and 
taciturn  mean  the  same  thing. 

CoLTMAN,  J.  —  There  is  a  great  difference  between  the  covenant 
implied  in  the  word  *  demise, '  and  an  express  covenant  for  good 
title.  In  Oainsford  v.  Griffith,  1  Saund.  59,  Hesse  v.  Stevenson, 
3  Bos.  &  P.  565,  Barton  v.  Fitzgerald,  15  East,  530  (13  E.  R 
159),  and  Smith  v.  Compton,  3  B.  A  Ad.  189,  the  covenant 
for  title  was  express,  and  in  Norman  v.  *  Foster,  Hale,  Ch.  [*  684] 
J.,  is  speaking  of  two  express  covenants.  It  has  been 
urged,  indeed,  that  the  covenant  for  title  might  have  been  pleaded 
as  an  express  covenant  here ;  but  that  is  confounding  a  rule  of 
evidence  with  a  rule  of  construction.  It  would  be  dangerous  to 
unsettle  the  rule  in  Noken^s  Case,  which  has  never  been  judicially 
questioned ;  and  I  cannot  distinguish  the  present  case  from  Merrill 
V.  I\ame.  There  the  word  "  demise  "  was  followed  by  a  covenant 
for  quiet  enjoyment,  of  which  covenant  there  had  been  no  breach, 
because  the  party  who  entered  on  the  lessee  did  not  claim  under  the 
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lessor :  the  question,  therefore,  was  whether  the  implied  covenant 
contained  in  the  word  "  demise  *  was  not  qualified  by  the  express 
covenant  for  quiet  enjoyment  The  Court  held  that  it  was ;  and 
therefore  our  judgment  must  be  for  the  defendants. 

Judgment  for  the  defendants, 

(IN  THE   EXCHEQUER   CHAMBER.) 
5  Bing.  N.  C.  183-186. 

The  case  having  been  brought  up,  on  error,  to  the  Exchequer 

Chamber:  — 
[183]  Ogle  now  for  the  plaintiff  contended,  as  before,  that  in 

the  word  "  demise  *  two  distinct  covenants  are  implied, — 
[*  184]  *  one  for  title,  and  the  other  for  quiet  enjoyment;  that  the 

two  are  not  synonymous :  per  Lord  Ellenborough,  Ch.  J. , 
in  Howell  v.  Richards,  11  East,  642  (11  R  E.  287),  and  Hale, 
Ch.  J.,  in  Norman  v.  Foster,  1  Mod.  101 ;  per  Littledale,  J.,  in 
Burnett  v.  Lynch,  5  B.  &  C.  609  (29  R  R  343) ;  Fraser  v.  Skey, 
2  Chitty,  646,  Bac.  Abr.  Covt.  B.,  Com.  Dig.  Covt.  A.  4;  and 
that  though  an  express  extinguishes  an  implied  covenant,  yet  that 
the  express  covenant  here  only  extinguished  the  particular  implied 
covenant  to  which  it  related,  namely,  the  covenant  for  quiet  enjoy- 
ment, leaving  the  implied  covenant  for  title  in  full  force.  [Lord 
Abinger,  C.  B.  —  Does  not  an  express  covenant  as  to  one  branch  of 
the  covenant  implied  by  the  word  "  demise  *  exclude  the  other  ? 
Fxpressio  univ^  est  exclusio  alterius.  Parke,  B. — Would  it  not  be 
absurd  to  hold  that  the  lessee  meant  to  covenant  absolutely  for  title 
by  the  general  word  **  demise, "  when  he  afterwards  expressly  con- 
fines his  covenant  to  the  acts  of  those  who  claim  under  him  ?  See 
Nokes's  Case,  4  Co.  Bep.  80  b.  Littledale,  J. — According  to  your 
argument,  it  would  be  a  good  breach  if  the  plaintiff  were  evicted 
by  a  party  who  had  no  title  at  all.]  The  covenant  for  title  and 
the  covenant  for  quiet  enjoyment  are  so  essentially  distinct,  that  a 
lessee  might,  before  entry,  recover  nominal  damages  for  a  want  of 
title  in  his  lessee,  and,  after  entry,  actual  damages  upon  an  evic- 
tion. [Alderson,  B. — The  whole  fallacy  is  in  assuming  that  upon 
this  indenture  two  covenants  are  to  be  implied  from  the  word 
"  demise ; "  it  is  true  that  the  word  if  it  stands  alone  raises  a  cove- 
nant, of  which  either  want  of  title  or  eviction  would  be  a  breach ; 
but  when  it  is  accompanied  with  an  express  covenant  against  the 
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acts  of  persons  claiming  under  the  lessor,  it  is  confined  to  the 
breach  by  eviction.  ]  But  without  actual  eviction  a  lessee 
may  *  incur  serious  loss  from  a  want  of  title  in  his  lessor,  [*  185] 
as  by  effecting  extensive  improvements  upon  the  faith  of  a 
duration  of  interest  which  he  has  been  led  to  rely  on,  and  dis- 
covers, too  late,  the  lessor  is  unable  to  secure  to  him :  that  could 
not  have  been  the  intention  of  the  parties ;  and  in  order  to  give 
effect  to  such  intention,  the  Courts  have  often,  from  an  express 
covenant,  raised  an  implied  one,  where,  without  such  implication, 
the  express  covenant  would  be  fruitless ;  as  in  Earl  of  Shrewsbury 
V.  Gould,  2  B.  &  Aid.  487  (21  R  R  367) ;  Wehh  v.  Bummer, 
2  B.  &  Aid.  746  (21  R  R  479);  and  Randall  v.  Lynch,  12  East, 
179  (11  R  R  340).  The  plaintiff  here  might  have  set  out  the 
deed  according  to  its  legal  effect,  and  then  it  would  have  appeared 
on  the  declaration  as  if  there  had  been  an  express  covenant  for 
title :  in  such  case  it  would  have  been  unnecessary  to  allege  an 
eviction.  In  Holder  v.  Taylor,  Hob.  12,  it  was  held  that  where 
the  lessor  has  no  title,  a  lessee  may  sue  for  a  breach  of  the  cove- 
nant implied  in  the  word  "  demise, "  notwithstanding  he  has  never 
been  evicted ;  and  the  language  of  the  Court  at  the  end  of  the  case, 
**  but  if  it  were  an  express  covenant  for  quiet  enjoyment,  there 
perhaps  it  were  otherwise,*  is  nowise  inconsistent  with  what  the 
plaintiff  now  contends.  The  covenant  for  title,  whether  express  or 
implied,  may  be  broken  by  defect  of  title,  and  without  eviction ; 
the  covenant  for  quiet  enjoyment  can  only  be  broken  by  eviction ; 
but  there  is  nothing  in  the  case  of  Holder  v.  Taylor  which  leads 
to  the  inference  that  an  express  covenant  for  quiet  enjoyment 
extinguishes  an  implied  covenant  for  title. 

Lord  Denman,  Ch.  J.  —  We  are  all  satisfied  that  the  Court  of 
Common  Pleas  is  right,  and  that  this  case  could  not  have  been 
decided  otherwise,  without  violating  the  first  principles 
of  the  construction  of  deeds,  as  established  *by  Nokes's  [*186] 
Case,  and  recognised  in  Merrill  v.  Frame,  4  Taunt  329  (13 
R  R  612).  It  is  true  that  the  word  "  demise  '  does  imply  a 
covenant  for  title,  but  only  when  there  is  no  express  covenant  in- 
consistent with  such  a  construction.  Judgment  affirmed, 

ENGLISH  NOTES. 

Where  there  were  mutual  stipulations  in  an  agreement,  and  each  of 
the  parties,  in  consideration  of  the  stipulations  in  the  agreement,  entered 
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into  an  express  covenant  to  pay  or  perform  certain  of  the  stipulationB, 
it  was  held  that  the  stipulations  of  the  agreement  did  not  raise  au  im- 
plied covenant  to  perform  the  stipulations  not  expressly  covenanted. 
Aspdin  Y.  Austin  (1844),  6  Q.  B.  671,  13  L.  J.  Q.  B.  155,  8  Jur.  355, 
J>.  &  M.  515;  Ihinn  v.  Sayles  (1844),  5  Q.  B.  685, 13  L.  J.  Q.  B.  159, 
8  Jur.  358.  Lord  Dknman,  Ch.  J.,  in  delivering  the  judgment  of  the 
Court  in  the  former  of  these  cases  said  (5  Q.  B.  684) :  "  Where  parties 
have  entered  into  written  engagements  with  expressed  stipulations,  it  is 
manifestly  not  desirable  to  extend  them  by  any  implications :  the  pre- 
sumption is  that,  having  expressed  some,  they  have  expressed  all  the 
conditions  by  which  they  intend  to  be  bound  under  that  instrument." 

A  case  which  gave  rise  to  some  difEerence  of  opinion  in  the  Court  of 
Appeal  was  Brace  v.  Calder  (1895),  1895,  2  Q.  B.  253,  64  L.*  J.  Q.  B. 
582,  72  L.  T.  829,  where  four  persons  (the  defendants)  carrying  on 
business  in  partnership  agreed  with  the  plaintiff  to  employ  him  as  their 
manager  for  two  years.  The  agreement  provided  that  the  defendants 
should  be  at  liberty  to  terminate  the  agreement  at  any  time  during  the 
two  years  on  giving  the  plaintiff  one  month's  notice,  but  should  in  such 
case  pay  the  plaintiff  a  sum  equivalent  to  the  salary  he  would  have 
received,  if  he  had  been  retained  as  manager  for  the  full  two  years. 
Before  the  expiry  of  the  two  years  the  defendants  dissolved  partnership^ 
two  of  them  retiring  from  business,  and  the  other  two  continuing  to 
carry  on  the  business.  These  two  offered  to  continue  the  plaintiff  in 
his  employment,  but  he  refused.  Lopes,  L.  J.,  and  Bigby,  L.  J.,  held 
that  the  plaintiff  was  entitled  to  judgment  in  the  action,  on  the  ground 
that  the  dissolution  of  partnership  was  a  wrongful  dismissal.  But  they 
held  that  he  was  only  entitled  to  nominal  damages,  as  he  might  have 
continued  in  the  service  of  the  remaining  partners  on  the  same  terms. 
Lord  EsHER,  M.  B.,  however,  held  that  there  was  no  contract  by  the 
defendants  that  they  would  carry  on  the  business  for  the  period  of  two 
years,  and  that  there  was  no  wrongful  dismissal. 

AMERICAN   NOTES. 

The  maxims  at  the  foundation  of  this  Rule  have  been  uniformly  recog* 
nized  in  this  country,  but  more  in  respect  to  statutory  interpretation  than  in 
respect  to  deeds  or  contracts. 

Mr.  Wood  and  Mr.  Taylor  (Landlord  and  Tenant)  cite  Line  v.  Stephenson 
to  the  doctrine  of  the  Rule,  but  substantiate  it  only  by  fingUsh  cases. 
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No.  8.  — EOOKE  V.  LORD  KENSINGTON. 
(1866.) 

RULE. 

Where,  after  an  enumeration  of  particulars,  there  is  a 
sweeping  clause  comprising  all  other  things  under  a  general 
description,  the  scope  of  such  a  clause  is  restricted  to  things 
within  the  description  of  the  same  kind  with  the  particulars 
enumerated. 

Sooke  V.  Lord  Kensington. 

25  L.  J.  Ch.  795-801  (s.  c.  2  K.  &  J.  753). 

Conveyance,  —  General  Words.  —  Ejusdem  generis,  [795] 

By  a  mortgage,  after  reciting  that  the  mortgagor  was  seised  of  or  entitled  [796] 
to  the  messaages,  lands,  hereditaments,  and  premises  thereinafter  described, 
certain  messuages,  lands,  hereditaments,  and  premises  at  K.,  in  the  county  of  M., 
were  mortgaged  by  a  particular  description,  and  by  reference  to  schedules ;  and 
after  the  description  came  the  following  general  words :  **  And  all  other  the  lands, 
tenements,  and  hereditaments  (if  any)  in  the  county  of  M.  aforesaid,  whereof  or 
whereto  the  said  (mortgagor)  is  seised  or  entitled  for  an  estate  of  inheritance." 
At  the  date  of  the  mortgage  the  mortgagor  was  seised  in  fee  of  a  manor  at  K., 
in  the  county  of  M.  The  Court,  having  no  power  under  the  circumstances  to 
make  a  decree,  expressed  an  opinion  that  the  manor  was  not  comprised  in  the 
mortgage. 

In  1802  Lord  Kensington,  being  entitled  to  the  manor  of  Earl's 
Court  in  Kensington,  and  to  certain  land  and  house  property  in 
the  parish  of  Kensington  (which  last-mentioned  property  is 
hereafter  called  "  the  Kensington  estate '),  mortgaged  the  manor, 
the  Kensington  estate,  and  other  property  to  Lord  Beauchamp. 

In  1807  Lord  Beauchamp  released  the  manor  from  his  mortgage, 
and  reconveyed  it  to  Lord  Kensington. 

By  deeds,  dated  in  November,  1812,  the  mortgage  of  the  Ken- 
sington estate  was  transferred  to  the  Globe  Assurance  Company, 
and  by  deeds,  dated  the  23rd  and  24th  of  September,  1824,  trans- 
ferred by  them  to  Marjoribanks  and  others  for  securing  £30,000; 
and  by  other  deeds,  dated  in  1825  and  1827,  the  Kensington  estate 
was  charged  with  the  payment  of  the  further  sums  of  £5000  and 
£3000  to  Marjoribanks  and  others. 
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By  indentures  of  lease  and  release,  dated  the  27th  and  28ih  of 
March,  1828,  Lord  Kensington  mortgaged  the  Kensington  estate 
to  Garrard.  This  suit  was  occasioned  by  the  introduction  of  some 
general  words,  hereafter  set  forth,  after  the  description  of  the 
parcels  conveyed. 

The  deed  of  release  of  the  28th  of  March  was  made  between  Lord 
Kensington  of  the  one  part  and  Garrard  of  the  other  part ;  and  it 
recited  that  Lord  Kensington  was  seised  of  or  entitled  to  the  mes- 
suages, lands,  hereditaments,  and  premises  thereinafter  described, 
or  intended  to  be  thereby  conveyed,  with  their  appurtenances,  in 
fee  simple,  subject  to  the  mortgage  and  further  charges.  Lord 
Kensington  then,  by  the  witnessing  part,  released  the  Kensington 
estate  by  a  particular  description,  and  by  reference  to  schedules  of 
particulars  and  plans  therein  contained  and  annexed  thereto,  and 
also  contained  in  and  annexed  to  the  deeds  of  1812.  After  this 
description  were  these  general  words :  "  And  all  other  the  here- 
ditaments and  premises  comprised  in  the  hereinbefore-mentioned 
mortgage  of  the  23rd  of  September,  1824,  and  all  other  the  lands, 
tenements,  and  hereditaments,  if  any,  in  the  county  of  Middlesex 
aforesaid,  whereof  or  whereto  the  said  Lord  Kensington  is  seised 
or  entitled  for  an  estate  of  inheritance.  * 

The  first  question  in  the  suit,  upon  which  all  the  others  turned, 
was,  whether  the  manor  passed  under  the  general  words  in  the 
release. 

This  question  became  of  great  importance  from  the  circumstance 
that  Lord  Kensington  had  purchased,  and  had  conveyed  to  him, 
a  very  large  property  at  Brompton,  which  was  copyhold  of  the 
manor  of  Earl's  Court,  and  which  is  hereafter  called  "  the  Bromp- 
ton estate,*  and  mortgaged  it,  as  freehold,  to  the  extent  of 
£140,000. 

On  the  supposition  that  the  manor  had  passed  by  Garrard's 
mortgage  and  the  settlement,  the  mortgagees  of  the  Brompton  estate 
might  lose  their  security  altogether,  or  have  only  a  copyhold  in- 
stead of  a  freehold  interest 

The  bill  was  filed  by  one  of  the  mortgagees  of  the  Brompton 
estate,  and  prayed,  among  other  things,  that  it  might  be  declared 
that  the  Brompton  estate  was  not  comprised  in  the  set- 
[*797]  tlement,  which,  in  *efifect,  was  the  same  thing  as  a 
declaration  that  the  manor  was  not  comprised  in  Gar- 
rard's mortgage. 
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Mr.  Willcock  and  Mr.  Shapter,  for  the  plaintiff. 

Mr.  Eolt  and  Mr.  B.  L.  Chapman,  for  the  mortgagees  in  the 
same  interest  as  the  plaintiff. 

Mr.  Selwyn  and  Mr.  Eddis,  for  parties  claiming  under  the  set- 
tlement, who  contended  that  it  passed  by  Garrard's  mortgage  and 
the  settlement 

Mr.  W.  M.  James,  Mr.  Freeling,  Mr.  Cairns,  and  Mr.  Bedwell, 
for  other  parties. 

The  following  cases  were  cited:  — 

The  Marquis  of  Exeter  v.  The  Marchioness  of  Exeter,  3  Myl.  & 
Cr.  321,  7  L.  J.  (N.  S.)  CL  240;  Moseleyw.  Motteux,  10  M.  & 
W.  533,  12  L.  J.  Ex.  136 ;  Moore  v.  Magrath,  Cowp.  9 ;  Doe  d. 
Meyrick  v.  Meyrick,  2  Cr.  &  J.  222,  2  Tyrw.  178,  1  L.  J.  (N.  S.) 
Ex.  73 ;  Walsh  v.  Trevanion,  15  Q.  R  733,  16  Sim.  178,  19  L. 
J.  Q.  B.  458 ;  Lady  Langdale  v.  Briggs,  Weekly  Eep.  1855-56, 
703 ;  Shep.  Touch.  91,  247. 

July  24.  Wood,  V.  C.  [after  observations  which  applied 
only  to  the  narrow  terms  in  which  the  power  of  making  a  binding 
declaration  of  right  was  conferred  on  the  Court  by  the  Chancery 
Procedure  Act  of  1852,  now  superseded  by  the  wider  provision  of 
the  rules  of  Court  imder  the  Judicature  Acts  (Ord.  25,  R 
5),  and  also  discussing  the  question  raised  as  to  the  pls^in-  [798] 
tiff's  equity  to  have  the  settlement  reformed,  on  the  suppo- 
sition that  the  manor  had  passed  by  Garrard's  mortgage,  continued 
as  follows :]  I  have  gone  all  along  on  the  assumption  that  these 
estates  did  pass  by  the  mortgage  deeds,  but  it  seems  to  me  very 
plain  that  at  law  the  estates  did  not  'pas&  I  am  prohibited  from 
sending  a  case  for  the  opinion  of  a  Court  of  law,  and  I  must 
therefore  decide  the  case  either  by  myself  or  with  the  assistance  of 
a  Judge  of  a  common-law  Court;  and,  if  I  thought  there  was  a 
sufficient  degree  of  doubt  on  the  subject,  that  would  be  the  course  I 
should  have  to  take  in  order  to  arrive  at  this  preliminary  ques- 
tion, as  to  whether  the  estates  did  or  did  not  pass  by  these  deeds. 
Now,  looking  to  the  deeds  themselves,  the  mortgage  deed  stands 
thus :  Lord  Kensington  had  two  very  distinct  properties.  After 
the  transaction  of  1807  he  had  a  manor  with  only  manorial  rights, 
that  is,  with  only  his  rights  as  lord  in  the  fee  simple,  subject  to 
the  large  copyhold  interest,  which  was  conveyed  to  and  vested  in 
him  by  Lord  Beauchamp's  conveyance  in  1807,  and  other  property 
which  was  built  on,  and  was  subject  to  the  mortgage  of  1802,  and 
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further  charges.  He  afterwards  wishes  to  make  a  further  mortgage 
of  that  property  to  Mr.  Garrard,  and  the  intent  in  the  recital  is 
this :  it  is  recited  that  Lord  Kensington  was  seised  of  or  entitled 
to  the  messuages,  lands,  hereditaments,  and  premises  thereinafter 
described,  or  intended  to  be  thereby  conveyed,  with  their  appur- 
tenances, in  fee  simple,  subject  to  the  three  mortgages  thereof 
made  by  three  certain  indentures ;  that  is  the  first  recital,  and  is 
a  plain  and  distinct  recital  of  intention,  that  what  he  intended  to 
convey  was  that  which  was  subject  to  these  several  mortgages. 
Then,  in  the  conveyance,  he  conveys  all  comprised  in  that  mort- 
gage of  1812,  "  and  all  other  the  lands,  tenements,  and  heredita- 
ments (if  any)  in  the  county  of  Middlesex  aforesaid, 
[*  799]  whereof  or  whereto  the  said  Lord  Kensington  *  is  seised 
or  entitled  for  an  estate  of  inheritance. "  Well,  now,  it  is 
true  that  the  Courts  have  held,  and  the  authorities  are  very 
numerous  on  this  subject,  that  you  cannot  control  clear  words  of 
conveyance  by  the  words  of  recital.  That  is  one  canon,  undoubt- 
edly. But,  then,  those  words  "  clear  words  of  conveyance  *  are 
subject  to  interpretation,  and  the  exception  will  be  found  to  be 
always  that  large  and  general  words  are  not  within  that  descrip- 
tion of  "  clear  words  of  conveyance  *  which  cannot  be  controlled  by 
the  recital.  Wherever  you  find  a  clear  description  of  a  particular 
property,  notwithstanding  a  contradictory  recital,  you  hold  most 
strongly  against  the  grantor  upon  his  own  deed ;  and  there  being  a 
doubt  whether  the  recital  or  the  conveyance  is  wrong,  the  two 
being  plainly  and  clearly  contradictory,  you  hold  that  the  opera- 
tive part  is  to  stand,  notwithstanding  the  recital  would  lead  you 
to  a  contrary  conclusion.  But  where  there  are  large  and  general 
words  amply  sufficient  to  cover  everything,  —  in  releases,  for 
instance,  which  is  the  commonest  case,  —  it  has  been  long  settled 
that  the  recitals  clearly  bind  down  the  effect  of  those  general 
words ;  but  as  an  illustration  of  the  rule,  I  apprehend  that,  if  in 
that  case  the  recital  expressed  an  intention  to  release  certain 
things,  and  the  releasing  part  did  not  merely  release  in  general 
terms,  but  released  a  particular  debt  or  action  not  comprised  in 
the  recital,  that  could  not  be  limited  or  controlled  by  the  recital, 
though  the  general  words  may  be  so  controlled.  In  the  case  of 
Alexatider  v.  Crosbie,  1  LI.  &  G.  145,  the  question  that  arose  was, 
whether  there  was  a  sufficiently  clear  recital  that  the  property 
which  was  afterwards  held  to  pass  was  to  be  excepted,  for  the 
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recital  was  (in  a  marriage  settlement),  that  the  settlor  intended  to 
settle  and  convey  all  his  estate  except  the  lands  of  Ballyhenry  and 
its  sub-denominations ;  but  in  the  operative  part  there  was  a  con- 
veyance by  name  of  a  property  called  Eillahan,  which  was  a  sub- 
denomination  (rf  Ballyhenry.  Now  the  question  was,  as  he  clearly 
expressed  his  intention  to  convey  all  the  property  except  the  sub- 
denominations  of  Ballyhenry,  and  then  conveyed  a  property  which 
was  a  sub-denomination  of  Ballyhenry,  which  of  the  two  was  to 
stand  ?  Lord  St.  Leonards  says,  "  Although  I  have  not  the 
slightest  doubt  on  this  question,  I  thought  it  right  to  hear  the 
arguments  of  all  the  counsel.  As  to  the  authority  of  a  Court  of 
equity  to  reform  the  settlement,  nobody  can  dispute  its  power  to 
correct  a  mistake,"  and  so  on.  The  Court  is  always  tender  in 
varying  a  settlement  where  the  effect  will  be  to  defeat  vested 
rights,  or  where  it  is  sought  to  do  so  on  mere  parol  evidenca  In 
all  the  cases,  perhaps,  in  which  the  Court  has  reformed  a  settle- 
ment, there  has  been  something  beyond  the  parol  evidence,  such, 
for  instance,  as  the  instructions  for  preparing  the  conveyance,  or 
a  note  by  the  attorney,  and  the  mistake  properly  accounted  for ; 
but  the  Court  would,  I  think,  act  where  the  mistake  is  clearly 
established  by  parol  evidence.  Then  he  says,  "  The  evidence  goes 
to  establish  the  fact  that  Eillahan  was  considered  a  sub- 
denomination  of  Ballyhenry,  and  I  must  take  that  as  a  fact  estab- 
lished No  attempt  has  been  made  to  prove  the  contrary.  This, 
then,  leaves  the  case  open  to  the  weight  to  be  given  to  that  fact 
The  question  for  me  now  to  decide  is,  whether,  on  the  face  of  the 
settlement  of  1815,  there  is  sufScient,  with  the  knowledge  of  this 
fact,  to  enable  me  to  strike  that  denomination  out  of  the  settle- 
ment "  Then  he  gives  the  recital,  and  he  says,  "  Nothing  can  be 
more  express,  I  admit  The  manner  in  which  the  intention  is 
carried  into  execution  is  this :  in  consideration  of  the  fortune  of 
the  lady  and  of  the  said  intended  marriage,  the  father  and  the  son 
do  not  convey  all  the  estates  by  a  general  description,  but  take 
upon  themselves  to  describe  the  several  estates.  It  is  not  a  general 
conveyance  of  '  all  the  estates,  save  and  except  Ballymalis  and 
Ballyhenry,'  but  a  conveyance  of  the  several  denominations  by 
name,  including  Ejillahan.  The  question  then  is.  Was  Eillahan 
inserted  among  the  others  by  mistake  ?  *  Then  comes  the  part  I 
particularly  refer  to :  "  I  have  here  to  deal  with  the  case  of  a 
conveyance,  not  by  a  general  description,  but  where  the  parties 
VOL.  XIV.  —  46 
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give  a  description  of  the  exact  portions  they  intend  to  convey, " 
clearly  drawing  a  distinction  between  the  conveyance  by 
[*  800]  *  general  description  and  the  conveyance  of  a  particular 
property  by  a  particular  name,  in  which  case  the  recital 
cannot  control  the  nominal  description.  He  says,  •  I  must  sacri- 
fice either  the  first  or  the  second  part  of  the  deed :  if  there  are  two 
parts  of  a  deed  inconsistent  with  each  other,  I  must  sacrifice  one ; 
but  can  I  have  any  doubt  in  sacrificing  the  general  description  in 
the  first  part  in  favour  of  that  in  the  latter  part,  in  which  there  is 
a  clear,  defined,  and  expressed  intention  ? "  So  that  he  considered 
there  that  he  would  have  been  at  liberty,  as  appears  from  that 
decision,  had  the  conveyance  been  by  general  description  and  gen- 
eral words,  to  control  the  operation  of  those  general  words  by  the 
previous  recital ;  but  that  where  there  was  a  clear  and  express  de- 
scription, as  there  was  in  that  case,  he  was  not  at  liberty  so  to 
control  it  by  the  recital.  Then  the  next  remark  upon  the  case  is, 
it  is  not  only  a  general  description,  but  it  is  a  general  description 
of  a  character  which  implies  much  more  manifestly  than  a  mere 
ordinary  sweeping  general  description,  that  it  is  intended  simply 
to  do  what  Lord  Mansfield,  in  Moore  v.  Magrath,  considered  to 
have  been  the  function  of  such  a  description,  namely,  to  sweep  in 
anything  ejusdem  generis  into  the  mass  of  the  property  which  has 
been  intended  rigorously  to  be  conveyed  by  a  map  and  perfect  and 
complete  description ;  because  the  expression  in  it  is  not  only  "  all 
other  the  lands,  tenements,  and  hereditaments  in  the  county  of 
Middlesex,"  the  case  before  Lord  Mansfield  being,  "all  other 
the  property  in  the  kingdom  of  Ireland,"  but  it  is  here,  "all 
other  the  lands,  tenements,  and  hereditaments  (if  any)  in  the 
county  of  Middlesex. "  How  can  it  be  supposed  that  the  intent  of 
any  of  the  parties  can  be,  upon  that  instrument,  to  sweep  in  a 
manor  with  large  manorial  rights  outstanding  ?  The  manor  was 
nothing  ejusdem  generis  with  what  had  been  conveyed,  because 
everybody  acquainted  with  conveyancing  knows  that  manors, 
where  it  is  the  intent,  are  conveyed  by  a  specific  description. 
Precedence  is  given  to  manors.  "  Manors,  lands,  tenements,  and 
hereditaments  "  is  the  common  form  in  which  all  these  conveyances 
run ;  and  where,  as  in  this  case,  the  conveyance  is  this,  **  the  mes- 
suages, lands,  tenements,  and  hereditaments  hereinafter  described 
and  intended  to  be  conveyed  subject  to  a  mortgage  thereof,  *  and 
then  a  description  of  messuages,  lands,  tenements,  and  heredita- 


R,  0.  VOL.  XIV.]      SECT.  U.  —  INTERPRETATION   OF  DEEDS,   ETC.        723 

Ho.  8.  — Booke  t.  Lord  Koniingtan,  25  L.  J.  Gh.  800.  —  Hotof. 

merits,  and  then  a  conveyance  of  **  all  other  the  lands,  tenements, 
and  hereditaments  (if  any)  in  the  county  of  Middlesex  aforesaid 
whereof  or  whereto  the  said  Lord  Kensington  deceased  is  seised  or 
entitled  for  an  estate  of  inheritance,"  I  think  the  clear  intent 
and  purport  must  be  held  to  be  simply  a  sweeping  in  of  other  prop- 
erty ejusdem  generis  with  the  property  which  had  been  so  con- 
veyed, if  any  there  should  be ;  certainly  not  to  include  a  copyhold 
property  and  manorial  rights  in  property  of  a  totally  diflferent 
character  from  anything  attempted  to  be  conveyed  or  specified 
throughout  the  deed. 

I  am  bound  to  say,  that  in  Moore  v.  Magrath  the  decision  did 
not  rest  on  that,  but  it  rested  on  there  being  no  declaration  of  uses, 
which  made  the  case  very  plain,  and  therefore  I  can  only  treat  it 
as  a  dictum  of  Lord  Mansfield.  So,  again,  in  the  case  of  Walsh 
V.  Trevanion,  the  Court  had  less  difficulty  in  getting  rid  of  the 
words  than  exists  here,  because  there  was  another  possible  inter- 
pretation which  might  be  given  to  the  words  without  their  being 
held  only  to  sweep  in  that  which  existed  ejusdem  generis;  but  it 
seems  to  me,  on  looking  to  the  established  doctrine  on  releases, 
looking  to  the  authorities  which  simply  say  you  cannot  control 
clear  conveying  words  by  the  operation  of  the  recital,  looking 
to  the  observation  made  by  Sir  Edward  Sugden,  distinguishing 
those  clear  words  of  description  by  a  name  from  a  mere  general 
description,  I  am  bound  to  hold  that  in  reality  none  of  this  prop- 
erty was  comprised  in  this  particular  mortgage,  and  therefore  on 
that  account,  and  that  alone,  the  settlement  does  not  contain  any 
portion  of  that  property.  .  .  . 

ENGLISH  notes. 

This  principle  is  frequently  applied  in  the  interpretation  of  an  Act 
of  Parliament.  See,  for  instance,  Sandiman  v.  Breach  (1827),  7  B. 
&  C.  96,  31  E.  E.  169  ;  Reg.  v.  Nevill  (1846),  8  Q.  B.  452  ;  East 
London  Waterworks  Co,  v.  Mile  End  Overseers  (1851),  17  Q.  B.  512  ; 
8.  c.  nom.  Reg,  v.  East  London  Waterworks,  21  L.  J.  M.  C.  49. 

The  principle  of  ejtcsdem  generis  is  not  applicable  where  the  things 
previously  enumerated  cannot  be  classed  in  a  common  genus.  See  per 
Byles,  J.,  in  Reg.  v.  Payne  (1860),  L.  E.  1  C.  C.  E.  27,  35  L.  J.  M.  C. 
170.  So  where  it  was  enacted  that  a  person  who  with  intent  to  facili- 
tate the  escape  of  a  prisoner  should  convey  into  the  prison  any  mask 
dress,   disguise,   letter  or  any  other  article  or  thing,  was  guilty  of 
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felony,  it  wag  held   that  a  crowbar  was  an  article  or  thing  within 
the  section.     Ibid. 

AMERICAN  NOTE& 
The  lajst  note  is  applicable  to  this  case. 


No.  9.— LOBD  GLENORCHY  v,  BOSVILLR 
(1733.) 

RULE. 

Where  an  instrument  directs  the  execution  of  another 
instrument,  describing  the  object  in  terms,  which  if  inserted 
verbatim  in  the  latter  instrument  would  have  a  certain 
technical  meaning,  that  meaning  is  not  necessarily  the 
intention  of  the  direction ;  and  it  is  to  be  considered,  having 
regard  to  the  whole  scope  of  the  former  instrument,  how 
the  intention  is  to  be  carried  out  by  the  use  of  more  careful 
and  accurate  language  in  the  latter. 

Lord  Olenorchy  v.  Bosville. 

Cas.  Temp.  Talbot,  8-20  (1  White  4  Tudor,  1). 

Executory  Trust.  —  How  executed. 

[8]  A.  devises  lands  to  his  sister  B.  and  C.  and  their  heirs  and  assigns,  npon 
trust,  that  autil  his  granddaaghter  D.  should  marry  or  die,  to  receive  the 
profits,  and  thereoat  to  pay  her  £100  a  year  for  her  maiotenance ;  the  residue  to 
pay  debts  and  legacies.  After  payuieut  thereof,  in  trust  for  the  said  D.,  and  npon 
further  trust,  that  if  she  lived  to  marry  a  Protestant  of  the'Church  of  England, 
and  at  the  time  of  such  marriage  be  of  the  age  of  twenty- one  or  upwards,  or  if 
under  that  age,  such  marriage  be  with  the  consent  of  the  said  B.,  then  to  convey, 
with  all  convenient  speed,  after  such  marriage,  to  the  use  of  the  said  D.  for  life, 
sans  waste,  voluntary  waste  in  houses  excepted ;  remainder  to  her  husband  for 
life ;  remainder  to  the  issue  of  her  body,  with  remainders  over ;  and  upon  further 
trust,  that  if  the  said  D.  die  unmarried,  then  to  the  use  of  B.  for  life ;  remainder 
to  the  son  of  his  other  granddaaghter  E.  in  t^l ;  remainder  to  the  defendant  C; 
remainder  to  his  first  and  other  sons;  remainder  to  A.'s  right  heirs ;  and  upon 
further  trust,  that  if  D.  marry  not  according  to  the  will,  then  upon  such  marriage 
to  convey  to  trustees,  as  to  one  moiety  to  the  use  of  D.  for  life,  then  to  trustees 
to  preserve  contingent  remainders :  remainder  to  her  first  and  every  other  son, 
being  a  Protestant,  with  remainders  over ;  and  as  to  the  other  moiety,  to  the  son 
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«  of  biB  daughter  E.  in  like  tnatmer.  A.  dies,  D.  attains  her  full  age ;  and  upon  a 
treaty  of  uiarriago  with  F.  applies  to  B.  and  C.  for  a  conveyance  to  herself  for 
life ;  remainder  to  her  intended  husband  for  life ;  remainder  to  the  issue  of  her 
body :  B.  executes  such  conveyance,  but  C  refuses ;  D.  suffers  a  recovery  of  the 
whole  to  the  use  of  herself  in  fee,  and  then  marries  F.,  who  made  a  considerable 
settlement  upon  her ;  she  covenants  to  settle  her  estate  upon  husband  and  wife ; 
remainder  to  first,  &c. ,  sons  in  tail :  remainder  to  survivor  of  husband  and  wifo 
in  fee.  They  bring  a  bill  to  compel  C.  to  convoy,  &c.,  decreed  (not  an  estate 
tail  to  D.)  but  an  estate  for  life  aans  waste^  ut  supra^  as  being  the  intent  oi  A. 
upon  the  will  with  remainders  over  in  strict  settlement. 

Sir  Thomas  Perdhall  devises  all  his  real  estate  to  his  sister  Anne 
Pershall  and  Robert  Bosville,  and  their  heira  and  assigns, 
upon  trust,  that  till  his  granddaughter  Arabella  *  Pershall  [^4] 
marry  or  die,  to  receive  the  rents  and  profits  thereof,  and 
out  of  it  to  pay  her  £100  a  year  for  her  maintenance ;  and  as  to 
the  residue,  to  pay  his  debts  and  legacies ;  and  after  the  payment 
thereof,  then  in  trust  for  his  said  granddaughter;  and  upon  furthet 
trust,  that  If  she  lived  to  marry  a  Protestant  of  the  Church  of 
England,  and  at  the  time  of  such  marriage  be  of  the  age  of  twenty- 
one,  or  upwards ;  or  if  under  the  age  of  twenty-one,  and  such  mar- 
riage be  with  the  consent  of  her  aunt,  the  said  Anne  Pershall; 
then  to  convey  the  said  estate  with  all  convenient  speed  after  such 
marriage,  to  the  use  of  the  said  Arabella  for  life,  without  im-* 
peachment  of  waste,  voluntary  waste  in  houses  excepted ;  remain- 
der, after  her  death,  to  her  husband  for  life ;  remainder  to  the  issue 
of  her  body,  with  several  remainders  over ;  and  upon  further  trust, 
that  if  the  said  Arabella  Pershall  die  unmarried,  then  to  the  use 
o{  the  said  Anne  Pershall  for  life ;  remainder  to  the  son  of  his 
other  granddaughter  Frances  Ireland  in  tail;  remainder  to  Mr. 
Bosville,  the  defendant,  for  life ;  remainder  to  his  first  and  other 
sons;  remainder  to  the  testator's  right  heirs;  and  upon  further 
trust,  that  if  his  granddaughter  marry  not  according  to  the  direc- 
tions of  his  will,  then,  upon  such  marriage,  to  convey  the  said 
estate  to  trustees ;  as  to  one  moiety  thereof,  to  the  use  of  the  said 
Arabella  for  life,  remainder  to  trustees  to  preserve  contingent 
remainders;  remainder  to  her  first  and  every  other  son,  being  a 
Protestant,  with  several  remainders  over;  and  as  to  the  other 
moiety,  to  his  daughter  Ireland *s  son,  in  like  manner. 

Sir  Thomas    Pershall  died  in  the   year  1722,  and  Mrs.    [5] 
Arabella  Pershall,  in  1723,  attained  her  full  age :  and  upon 
a  treaty  of  marriage  in  1729,  she  applies  to  the  trustees  for  a  con- 
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veyance  of  the  estate  to  herself  for  life ;  remainder  to  her  intended 
husband  for  life,  remainder  to  the  issue  of  her  body ;  and  such 
conveyance  was  executed  by  one  of  the  trustees ;  but  Mr.  Bosville, 
the  other  trustee,  who  was  also  a  remainder-man,  refused  to  con- 
vey. However,  she  having  by  this  conveyance  a  legal  estate  tail 
in  one  moiety,  and  an  equitable  estate  tail  in  the  other  moiety, 
suffered  a  recovery  to  the  use  of  herself  in  fee,  and  in  1730 
married  the  plaintiff,  the  Lord  Glenorchy,  who  made  a  consider- 
able settlement  upon  her ;  and  as  to  her  own  estate,  she  covenanted 
to  settle  it  upon  the  Lord  Glenorchy  and  herself  for  life ;  remainder 
to  the  first  and  every  other  son  of  the  marriage  in  tail  male ;  and 
upon  failure  of  such  issue,  to  the  survivor  of  the  said  husband  and 
wife  in  fee. 

The  bill  was  to  have  a  conveyance  of  the  moiety  of  the  said  trust 
estate  from  Mr.  Bosville,  to  such  uses  as  are  limited  by  her  in  the 
said  covenant  And  the  principal  question  was,  whether  under 
the  said  will  the  Lady  Glenorchy  was  tenant  for  life  or  in  tail  ? 
Upon  which  two  other  questions  arose,  viz.,  first,  whether  the 
words  in  the  will,  in  an  immediate  devise  of  a  legal  estate,  would 
have  carried  an  estate  tail?  secondly,  if  so,  whether  the  Court 
will  make  any  difference  between  a  legal  title  and  a  trust  estate 
executory  ? 

Lord  Chancellor  (King).  —  I  should  upon  the  first  question 
make  no  difficulty  of  determining  it  an  estate  tail,  had  this  been 
an  immediate  devise ;  but  when  you  apply  to  this  Court  for  the 
carrying  a  trust  estate  into  execution,  the  doubt  is,  whether  we 
shall  not  vary  from  the  rules  of  law  to  follow  the  testator's  intent  ? 
which  will  also  bring  on  another  question,  what  is  the  testator's 

intent  in  the  present  case  ? 
[6]  Upon  the  second  question,  it  was  argued  for  the  plaintiffs, 
that  the  Lady  Glenorchy  was,  under  this  will,  entitled  to  an 
estate  tail  in  equity:  for  this  Court  puts  the  same  construction 
upon  limitations  of  trusts  in  equity  as  the  law  does  upon  legal 
estates,  and  that  to  prevent  confusion.  This  doctrine  is  laid  down 
with  the  strongest  reasons  by  the  Earl  of  Nottingham  in  the  Duke 
of  Norfolk's  Case  (Select  Cas.  in  Ch.  1) ;  and  the  authority  of  Baile 
v.  Coleman,  2  Vern.  670,  s.  c.  1  P.  Wma  142,  1  Ves.  151,  where 
a  trust  to  one  for  life,  remainder  to  the  heirs  male  of  his  body,  is 
held  an  estate  tail,  has  never  yet  been  questioned.  So  it  is  held 
in  Legal  and  SewelVs  Case,  2  Vern.  551  (but  more  fully  reported 
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in  Abr.  Eq.  Ca.  394,  s.  c.  1  P.  Wms.  87),  where  money  was  given 
to  be  laid  out  in  land  to  one  for  life,  and  after  his  decease,  to  his 
heirs  male,  and  the  heirs  male  of  the  body  of  every  such  heir  male, 
severally  and  successively  one  after  another;  and  a  case  being 
made  for  the  opinion  of  the  Judges,  as  of  a  legal  estate,  they  cer- 
tified it  to  be  an  estate  tail.  So  in  the  case  of  Bagshaw  v. 
Dovmes,  or  Bagshaw  v.  Spencer y  at  the  Eolls,  Hil.  6  Geo.  II.  (2  Atk. 
246,  570),  an  executory  trust  was  directed  to  the  Judges  for  their 
opinion  as  a  legal  estate.  Upon  the  same  reason  do  cestui  que 
trusts  levy  fines  and  suffer  recoveries,  which  are  held  good  in  this 
Court  Indeed,  in  marriage  articles,  if  they  covenant  to  settle  to 
the  husband  for  life,  remainder  to  the  heirs  of  their  two  bodies, 
this  Court  will  decree  a  conveyance  in  strict  settlement,  if  any  of 
the  parties  apply  here;  because  the  children  are  looked  upon  as 
purchasers :  but.  in  a  will  it  is  otherwise ;  they  take  through  the 
bounty  of  the  testator,  and  in  such  words  as  he  gives  it 

It  was  further  insisted  for  the  plaintiffs,  that  the  words  **  issue  of 
her  body  "  would  make  a  difference  from  all  other  cases ;  for  in 
the  statute  do  donis,  which  created  entails,  it  is  said  to  be  a  proper 
word  for  that  purpose,  and  is  used  no  less  than  ten  times  in  that 
statute;  for  this  the  authority  of  JS^ing  v.  Melling,  1  Vent  214, 
225,  and  the  reason  there  given  cannot  be  contested; 
which  is  also  an  authority  in  the  principal  case :  for  there  [7] 
it  is  held,  that  to  one  for  life,  with  a  power  to  make  a  join- 
ture, is  much  stronger  to  show  the  intent  of  the  testator,  than  the 
words  "  without  impeachment  of  waste.  *  To  A.  for  life,  remain- 
der to  the  issue  of  her  body,  and  for  want  of  such  issue,  remainder 
over,  was  held  an  estate  tail  in  the  Court  of  Exchequer,  in  the 
case  of  Williams  v.  Tampson,  about  three  or  four  years  ago. 
Anders.  86.  To  one  for  life,  remainder  to  the  children  of  his 
body,  is  an  entail.  So  in  Wildes  Case,  6  Co.  Eep.  16,  and  Sweet- 
apple  y.  Bindon,  2  Vern.  536. 

It  was  further  argued,  that  if  the  remainder  in  this  case  to  the 
issue  be  construed  to  be  words  of  purchase,  they  must  be  attended 
with  the  greatest  absurdity;  for  in  what  manner  can  the  issue 
take  ?  All  the  sons,  daughters,  and  grandchildren  are  issue ;  and 
if  they  take  as  purchasers,  they  must  be  joint  tenants,  or  tenants 
in  common,  and  that  for  life  only.  Cook  v.  Cook,  2  Vern.  545. 
Which  construction  can  never  be  agreeable  to  the  testator's  intent; 
and  whatever  estate  was  given  in  the  first  part  of  the  will,  yet  the 
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words  *  and  for  want  of  such  issue,  then,  *  &a ,  will  give  the  plain- 
tiff an  estate  tail,  according  to  the  cases  of  Langley  v.  BaUlwyn, 
and  Shaw  v.  Weigh,  Eq.  Gas.  Ahr.  184,  pi.  28,  29.  It  was  also 
further  urged,  that  from  the  face  of  the  whole  will,  and  by  com- 
paring this  clause  with  the  other,  it  appears  that  the  testator 
intended  the  plaintiff,  the  Lady  Glenorchy,  should  take  an  estate 
tail ;  and  that  the  several  clauses  in  a  will  are  to  be  taken  together, 
and  make  but  one  conveyance ;  and  that  it  was  a  proper  argument 
to  prove  the  intention  of  the  party  from  the  different  penning  of 
the  several  clauses.  The  person  who  drew  the  will  knew  how  to 
convey,  either  by  words  of  limitation  or  purchase,  where  there 
was  occasion  for  it ;  for,  where  he  limits  the  estate  to  Mrs.  Ire- 
land, it  is  in  strict  settlement  by  proper  words  of  purchase ;  and 
80  where  he  limits  it  to  the  Lady  Glenorchy,  in  case  she  had 
married  a  Papist.  But  further,  to  show  he  well  understood 
the  doctrine  of  conveyances,  when  he  limits  by  words  of 
[8]  purchase  to  sons  not  in  esse,  he  has  put  in  trustees,  to  pre- 
serve contingent  remainders ;  which  he  would  certainly  have 
done  in  this  case,  had  he  intended  the  Lady  Glenorchy  an  estate 
for  life  only. 

For  the  defendant  it  was  argued,  that  though,  in  the  construc- 
tion of  wills  in  this  Court,  uses  and  trusts  are  to  be  governed  by 
the  same  rules  as  legal  estates,  and  that  there  is  but  little  differ- 
ence between  uses  and  trusts  executed  and  legal  estates,  yet  trusts 
executory  are  by  no  means  under  the  same  consideration.  In  the 
cases  of  Legal  v.  Sewell  and  Baile  v.  Coleman  the  Judges  were 
divided  in  their  opinions ;  and  since  that  time  there  is  an  express 
authority  for  the  defendant.  In  the  case  of  Papillon  v.  Voyce, 
Hil.  5  Geo.  IL  (2  P.  Wms.  471) ;  so  likewise  in  the  case  of  the 
Attorney 'Oeneral  v.  Young,  in  the  Court  of  Exchequer;  and  the 
case  of  Leonard  v.  JEarl  of  Sussex,  2  Vem.  526,  as  also  in  the  case 
of  Brampston  v.  Kinaston,  heard  at  the  Rolls  in  June,  1728, 
where  an  estate  was  given  to  be  settled  upon  his  grandchild  for 
her  life;  remainder  to  the  issue  of  her  body:  and  when  she 
applied  to  have  an  estate  tail  conveyed  to  her,  she  was  decreed  an 
estate  for  life  only.  And  to  show  that  this  Court  is  not  tied  up 
to  the  rules  of  law  in  cases  of  executory  trusts,  the  case  of  the 
Earl  of  Stamford  v.  Sir  John  Bdbart  (cited  in  Bagshaw  v. 
Spencer,  1  Ves.  Sen.  149,  and  in  Feame  Cont.  Rem.),  concerning 
Serjeant  Maynard's  will,  was  cited,  where  an  estate  was  given  to 
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trustees,  to  convey  one  moiety  to  Sir  John  Hobart  for  ninety-nine 
years,  in  case  he  should  so  long  live,  with  several  remainders 
over ;  and  this  Court  decreed  the  Master  should  settle  the  convey- 
ance according  to  the  letter  of  the  will ;  but  upon  exceptions  to 
the  Master's  report,  November  19,  1709,  it  was  ordered,  that 
proper  estates  should  be  made  to  support  the  remainders,  that  the 
testator's  intent  might  not  be  frustrated;  and  this  resolution  was 
affirmed  in  the  House  of  Lords  (3  Bro.  P.  C,  Toml.  ed.,  81). 
So  in  all  matters  executory,  this  Court  endeavours  to  find  the 
intent  of  the  parties,  and  lets  it  prevail  against  the  rules  of  law. 
In  marriage  settlements  it  was  never  doubted  but  that  this 
Court  would  carry  any  words  into  strict  settlement,  if  the  [9] 
intent  of  the  parties  was  such ;  and  so  held  in  the  case  of  West 
V.  Erisey,  in  the  House  of  Lords,  1  Bro.  P.  C.  225,  TomL  ed. ,  and  in 
that  of  Trevor  v.  Trevor,  Abr.  Eq.  Ca.  387,  5  Bro.  P.  C.  122,  Toml. 
ed. ;  and  the  same  rules  will  prevail  in  all  cases  executory,  whether 
wills  or  articles.  Besides,  the  present  case  is  very  much  like  that 
of  marriage  articles :  the  testator  had  all  along  the  marriage  of 
his  granddaughter  in  view,  and  intended  this  will  as  no  more  than 
heads  or  directions  for  the  trustees  in  what  manner  he  would  have 
it  settled ;  and  so  it  remains  to  be  carried  into  execution  by  the 
aid  of  this  Court 

Then  as  to  the  word  *  issue, "  it  is  sometimes  a  word  of  limita- 
tion, sometimes  of  purchase.  There  is  a  case  mentioned  in  WyWs 
Case,  6  Co.  Eep.  16,  where  *  to  one  and  his  children  "  is  held  to 
be  an  estate  tail ;  yet,  had  it  been  "  to  one  for  life,  remainder  to 
his  children, "  there  can  be  no  doubt  but  that  it  had  been  a  bare 
estate  for  life.  And  as  to  the  objection,  that  the  issue,  if  pur- 
chasers, are  to  take  jointly  and  for  life  only,  why  shall  it  not 
be  as  in  cases  where  the  limitation  is  to  the  first  and  every  other 
son  ?  And  wherever  *  heirs  of  the  body  '  are  held  to  be  words  of 
purchase,  they  are  construed  to  the  first  and  every  other  son. 

To  make  an  estate  tail  arise  by  implication  upon  the  words 
*  and  for  want  of  such  issue, "  has  been  cited  the  case  of  Langley  v. 
Baldwyn,  1  Eq.  Oas.  Abr.  185.  But  there  is  the  case  of  BamJUld 
V.  Popham,  2  Vem.  427,  449,  for  the  defendant;  so  the  case  of 
Loddington  v.  Kymey  3  Lev.  431,  and  that  of  Backhouse  v.  Welhy 
1  Eq.  Cas.  Abr.  184.  Besides,  it  is  a  general  rule,  that  where  an 
estate  is  to  be  raised  by  implication,  it  must  be  a  necessary  and 
inevitable  implication,  and  such  as  that  the  words  can  have  no 
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other  construction  whatsoever;  and  in  the  present  case  there  is 
the  word  "  issue  "  mentioned  before ;  so  that  these  last  words  must 
relate  to  the  issue  before  mentioned :  whereas  in  the  case  of  Langley 
v.  Baldwyn^  the  limitation  is  to  fix  sons  only;  then  come 
[10]  the  words,  "  and  for  want  of  issue ;  *  which  words  could  not 
have  relation  to  anything  before  mentioned. 

The  case  having  come  to  be  argued  again  before  the  Lord 
Chancellor  Talbot  upon  the  same  points  that  had  been  before  the 
late  Lord  Chancellor  (King), 

It  was  insisted  by  the  plaintiff's  counsel,  that  the  Lady  Glen- 
orchy's  marrying  a  Protestant  of  the  Church  of  England,  at  or 
after  the  age  of  tweny-one,  or  if  under  that  age,  marrying  such  an 
one  with  her  aunt's,  or  in  case  she  was  dead,  with  the  other 
trustees'  consent,  was  a  condition  precedent;  which,  when  per- 
formed, would  give  her  an  estate  tail.  .  .  . 

It  was  argued  for  the  defendant  by  Mr.  Attorney -General,  Mr. 
Verney,  and  Mr.  Fazakerly,  that  the  Lady  Glenorchy  could  take 
but  an  estate  for  life;  and  they  took  a  difference  between  the 
present  case,  being  of  an  executory  trust,  and  those  of  Cozetis, 
Owen,  29,  and  of  Cook  v.  Cook,  2  Vem.  545,  which  were  legal 
estates,  and  executed.  .  .  . 

Lord  Chancellor  Talbot.  — Several  observations  have  been  made 
on  the  different  penning  of  the  several  clauses  of  this  will,  from 
which  I  think  no  inference  can  be  drawn ;  the  testator  having  ex- 
pressed himself  variously  in  many  if  not  in  all  of  them.  It  is 
plain,  that  by  the  first  part  of  this  will  he  intended  her  but  an 
estate  for  life  till  marriage ;  then  comes  the  clause  upon  which  the 
question  depends.  But  before  I  give  any  opinion  of  that,  I  must 
observe,  that  the  trustee  has  not  done  right ;  for  nothing  was  to 
vest  till  after  her  marrying  a  Protestant :  the  trustee  therefore,  by 
conveying,  and  enabling  her  to  suffer  a  recovery  before  marriage, 
which  has  been  done  accordingly,  has  done  wrong. 

But  the  great  question  is.  What  estate  she  shall  take  ?  And  first, 
considering  it  as  a  legal  devise  executed,  it  is  plain  that  the  first 
limitation,  with  the  power  and  restriction,  carries  an  estate  for  life 
only ;  so  likewise  of  the  remainder  to  the  husband :  but  then  come 
the  words,  "  remainder  to  the  issue  of  her  body,"  upon  which  the 
question  arises :  the  word  "  issue  "  does  ex  vi  termini  com- 
[18]  prehend  all  the  issue ;  but  sometimes  a  testator  may  not  in- 
tend it  in  so  large  a  sense,  as  where  there  are  children  alive. 
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&c.  That  it  may  be  a  word  of  purchase  is  clear  from  the  case  of 
Backhouse  v.  Wells,  and  of  limitation,  by  that  of  KiTig  v.  Melling  ; 
but  that  it  may  be  both  in  the  same  will,  has  not,  nor  can  be, 
proved.  The  word  "  heirs  *  is  naturally  a  word  of  limitation ;  and 
when  some  other  words  expressing  the  testator's  intent  are  added, 
it  may  be  looked  on  as  a  word  both  of  limitation  and  purchase  in 
the  same  will ;  but  should  the  word  "  issue  *  be  looked  upon  as 
both  in  the  same  will,  what  a  confusion  would  it  breed !  for  the 
moment  any  issue  was  born,  or  any  issue  of  that  issue,  they  would 
all  take.  The  question  then  will  be.  Whether  Sir  Thomas  Per- 
shall  intended  the  Lady  Glenorchy's  issue  to  take  by  descent  or 
by  purchase  ?  If  by  purchase,  they  can  take  but  for  life,  and  so 
every  issue  of  that  issue  will  take  for  life ;  which  will  make  a 
succession  ad  infinitum^  a  perpetuity  of  estate  for  life.  This  in- 
convenience was  the  reason  of  Lord  Hale's  opinion  in  King  and 
Melling* s  Case,  that  the  limitation  there  created  an  estate  tail.  It 
may  be,  the  testator's  intent  is  by  this  construction  rendered  a 
little  precarious;  but  that  is  from  the  power  of  the  law  over  men's 
estates,  and  to  prevent  confusion.  Restraint  from  waste  has 
been  annexed  to  estates  for  life,  which  have  been  afterwards  con- 
strued to  be  estates  tail.  I  do  not  say  that  where  an  express  estate 
tail  is  devised,  that  the  annexing  a  power  inconsistent  with  it 
will  defeat  the  estate :  no,  the  power  shall  be  void.  But  there  the 
power  is  annexed  to  the  estate  for  life,  which  she  took  first; 
and  therefore  I  am  rather  inclined  to  think  it  stronger  than  King 
and  Melling*s  Case,  where  there  was  no  mediate  estate,  as  there  is 
here  to  the  husband ;  there,  there  was  an  immediate  devise,  here  a 
mediate  one :  so  the  applying  this  power  to  the  estate  for  life  car- 
ries no  incongruity  with  it  As  the  case  of  King  v.  Melling  has 
never  been  shaken,  and  that  of  Shaw  v.  Weigh,  or  Sparrow  v. 
Shaw,  which  went  up  to  the  House  of  Lords,  was  stronger,  I  do 
not  think  that  Courts  of  equity  ought  to  go  otherwise  than  the 
Courts  of  law ;  and  therefore  am  inclinable  to  think  it  an  estate 
tail  as  it  would  be  at  law. 

But  there  is  another  question,  viz..  How  far  in  cases  of  [19] 
trusts  executory,  as  this  is,  the  testator's  intent  is  to  prevail 
over  the  strength  and  legal  signification  of  the  words  ?  I  repeat 
it,  I  think  in  cases  of  trusts  executed  or  immediate  devises,  the 
construction  of  the  Courts  of  law  and  equity  ought  to  be  the  same, 
for  there  the  testator  does  not  suppose  any  other  conveyance  will 
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be  made :  but  in  executory  trUBts  he  leaves  somewhat  to  be  done ; 
the  trusts  to  be  executed  in  a  more  careful  and  more  accurate  man- 
ner. The  case  of  Leonard  v.  The  Sari  of  Sussex,  had  it  been  by 
act  executed,  would  have  been  an  estate  tail,  and  the  restraint  had 
been  void ;  but  being  an  executory  trust,  the  Court  decreed  accord- 
ing to  the  intent  as  it  was  found  expressed  in  the  will,  which 
must  now  govern  our  construction.  And  though  all  parties  claim- 
ing under  this  will  are  volunteers,  yet  are  they  entitled  to  the 
aid  of  this  Court  to  direct  their  trustees.  I  have  already  said  what 
I  should  incline  to,  if  this  was  an  immediate  devise ;  but  as  it  is 
executory,  and  that  such  construction  may  be  made  as  that  the 
issue  may  take  without  any  of  the  inconveniences  which  were  the 
foundation  of  the  resolution  in  Kirig  and  Melting's  Case;  and  that 
as  the  testator's  intent  is  plain  that  the  issue  should  take,  the 
conveyance,  by  being  in  the  common  form,  viz.,  to  the  Lady 
Glenorchy  for  life,  remainder  to  her  husband  the  Lord  Qlenorchy 
for  life,  remainder  to  their  first  and  every  other  son,  with  a  re- 
mainder to  the  daughters,  will  best  serve  the  testator's  intent  In 
the  case  of  Earl  of  Stamford  v.  Sir  John  Hohart,  Dea  19,  1709, 
it  appeared,  that  for  want  of  trustees  to  preserve  the  contingent 
remainders,  all  the  uses  intended  in  the  will  and  in  the  Act  of 
Parliament  to  take  effect,  might  have  been  avoided ;  and  therefore 
the  Lord  Cowper  did,  notwithstanding  the  words  of  the  Act,  upon 
great  deliberation,  insert  trustees.  In  the  case  of  Legal  v.  Sewell, 
the  words,  if  in  a  settlement,  would  have  made  an  estate  tail; 
and  in  that  of  Bails  v.  Coleman  the  execution  was  to  be  of  the  same 

estate  he  had  in  the  trust,  which  in  construction  of  law 
[20]  was  an  estate  tail.     Nor  is  the  rule  generally  true,  that  in 

articles  and  executory  trusts  different  constructions  are  to  be 
admitted;  the  late  case  of  PapUlon  v.  Voyce  is  directly  against 
this ;  and  it  seems  to  me  a  very  strong  authority  for  executing  the 
intent  in  the  one  case  as  well  as  the  other. 

And  80  decreed  the  Lady  Glenorchy  but  an  estate  for  life,  with 
remainder,  &c. 

ENGLISH  NOTES. 
The  above  case  has  been  commonly  regarded  as  the  leading  authority 
upon  the  distinction  between  an  executory  and  an  executed  instrument. 
There  is  however  a  clear  enunciation  of  the  principle  in  the  decree  of 
Lord  Chancellor  Cowper  in  the  earlier  case  of  Stamford  v.  Ifobart 
(1709),  which  was  affirmed  by  the  House  of  Lords  in  1710,    The  decla- 
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ration  in  the  preamble  to  Lord  Cowpbr's  decree  is  stated  in  the  report 
in  3  Brown  P.  C.  (Tomlin's  ed.)  p,  33,  as  follows  :  *^That  in  matters 
executory,  as  in  the  case  of  articles,  or  a  will,  directing  a  conyeyance, 
where  the  words  of  the  articles  or  will  were  improper,  or  informal, 
that  Court  would  not  direct  a  conveyance,  according  to  such  improper 
or  informal  expressions  in  the  articles  or  will,  hut  would  order  the  con^ 
yeyance  or  settlement  to  he  made  in  a  proper  and  legal  manner,  so  as 
might  best  answer  the  intent  ot  the  parties;  and  in  this  case,  his 
Lordship  conceived  the  true  intent  of  the  will  to  he  that  the  es- 
tates should  be  secured,  as  far  as  the  rules  of  law  would  admit,  to 
the  issue  male  of  the  respective  devisees,  before  the  crosa-remainders 
should  take  place  ;  and  that  it  was  designed  to  be  as  strict  a  settle- 
ment as  possible  by  law." 

To  explain  the  word  '*  executory  "  as  used  in  regard  to  the  principle 
expounded  by  these  cases,  an  important  obser\'ation  is  made  by  Lord  St. 
Leonards  in  advising  the  House  of  Lords  in  Egerton  v.  Lard  Brown- 
low  (1853),  4  H.  L.  Cas.  1.  The  case  arose  out  of  the  will  of  the 
Earl  of  Bridge  water  who  by  his  will  devised  (subject  to  certain  charges) 
large  estates  to  trustees  to  make  a  settlement  according  to  the  limita- 
tions directed  by  the  will.  These  limitations  were  drawn  in  the  pre- 
cise language  of  conveyancers  with  successive  estates  limited  by  way 
of  use  and  uses  to  trustees  to  preserve  contingent  remainders.  Then 
there  was  a  proviso  that  certain  of  the  limitations  should  become  void 
if  the  persons  to  whom  the  estates  were  so  limited  did  not  acquire  the 
title  of  Duke  of  Bridgewater*  The  efEect  of  the  decision  of  the  major- 
ity was  to  hold  that  this  was  a  condition  which  could  not  legally  take 
effect.  Lord  St.  Leonards  in  advising  the  House  incidentally  ex- 
plains the  meaning  of  an  executory  trust,  in  the  strict  sense,  which 
unquestionably  this  was  not.  He  says  (4  H.  L.  Cas»  210):  "There 
is  no  colour  belonging  to  the  trust  of  an  executory  trust,  properly  so 
called  —  all  trusts  are  in  a  sense  executory,  because  a  trust  cannot  be 
executed  except  by  conveyance,  and,  therefore,  there  is  something 
always  to  be  done.  But  that  is  not  the  sense  which  a  Court  of  equity 
puts  upon  the  term  'executory  trust.'  A  Court  of  equity  considers 
an  executory  trust  as  distinguished  from  a  trust  executing  itself,  and 
distinguishes  the  two  in  this  manner:  Has  the  testator  been  what 
is  called,  and  very  properly  called,  his  own  conveyancer  ?  Has  he  left 
it  to  the  Court  to  make  out  from  general  expressions  what  his  inten- 
tion  is,  or  has  he  so  defined  that  intention  that  you  have  nothing  to  do 
but  to  take  the  limitations  he  has  given  to  you,  and  to  convert  them 
into  legal  estates  ? ''  He  then  shows  clearly  that  the  trusts  of  the 
will  came  under  the  latter  class. 

The  test  here  mentioned  by  Lord  St.  Leonards,  —  Has  the  testator 
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been  his  own  conveyancer?  —  has  been  frequently  cited  and  applied 
since:  for  instance,  by  Lord  Chelmsford  in  Sackville-West  v,  ffolmes" 
dale  (1870),  L.  R.  4  H.  L.  543,  561,  39  L.  J,  Ch.  605.  In  the  same 
case  Lord  Cairns  cited  the  decree  of  Lord  Cowper  in  Stamford  v. 
Hobarty  above  referred  to.  In  Sackvill-e-West  v.  Holmesdale,  the  tes- 
tatrix had  given  her  estates  to  trustees  in  trust  to  settle  them  'Mn  a 
course  of  settlement  to  correspond,  as  far  as  practicable,  with  the  limi- 
tations "  of  a  certain  barony  recently  granted  by  patent.  The  majority 
of  the  Lords  held  that  the  trust  was  executory,  and  directed  a  strict 
settlement  following  so  far  as  consistently  with  that  purpose  the  limi- 
tations of  the  patent.  Had  those  limitations  been  followed  literally 
the  result  would  have  been  to  create  an  estate  tail  in  the  next  successor 
who  might  thus  have  disposed  of  the  estate  irrespective  of  the  devo- 
lution of  the  peerage. 

Another  important  observation  relates'  to  the  distinction  between 
the  presumption  as  to  the  intention  of  an  executory  settlement  when 
contained  in  marriage  articles,  or  in  a  will.  '^  Articles,"  says  Lord 
Hakdwicke,  C,  in  Blandford  v.  Marlborough,  2  Atk.  545,  "are 
considered  as  minutes  only,  and  the  settlement  may  afterwards  ex- 
plain more  at  large  the  meaning  of  the  parties."  Sir  Wm.  Grant, 
M.  R.,  in  Blackburn  v.  Stables  (1814),  2  Ves.  &  Be.  367,  369, 
13  R.  R.  120,  122,  observes:  '^I  know  of  no  difference  between  an 
executory  trust  in  marriage  articles  and  in  a  will  \^The  Countess 
of  Lincoln  v.  The  Duke  of  Newcastle,  12  Ves.  227  (4  R.  R.  31)], 
except  that  the  object  and  purpose  of  the  former  furnish  an  indica- 
tion of  intention,  ^hich  must  be  wanting  in  the  latter.  When  the 
object  is  to  make  a  provision  by  the  settlement  of  an  estate  for  the 
issue  of  a  marriage,  it  is  not  to  be  presumed  that  the  parties  meant 
to  put  it  in  the  power  of  the  father  to  defeat  that  purpose,  and  to 
appropriate  the  estate  to  himself.  If,  therefore,  the  agreement  is  to 
limit  an  estate  for  life,  with  remainder  to  the  heirs  of  the  body,  the 
Court  decrees  a  strict  settlement  in  conformity  to  the  presumable  in- 
tention; but  if  a  will  directs  a  limitation  for  life,  with  remainder 
to  the  heirs  of  the  body,  the  Court  has  no  such  ground  for  decreeing 
a  strict  settlement.  A  testator  gives  arbitrarily  what  estate  he  thinks 
fit.  There  is  no  presumption,  that  he  means  one  quantity  of  interest 
rather  than  another,  an  estate  for  life  rather  than  in  tail  or  in  fee. 
The  subject  being  mere  bounty,  the  intended  extent  of  that  bounty 
can  be  known  only  from  the  words  in  which  it  is  given;  but  if  it  is 
clearly  to  be  ascertained  from  anything  in  the  will,  that  the  testator 
did  not  mean  to  use  the  expressions,  which  he  has  employed,  in  their 
strict,  proper,  technical  sense,  the  Court  in  decreeing  such  settlement 
as  he  has  directed  will  depart  from  his  words  in  order  to  execute  his 
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intention  :  but  the  Court  must  necessarily  follow  his  words,  unless  he 
has  himself  shown  that  he  did  not  mean  to  use  them  in  their  proper 
sense  ;  and  have  never  said,  that  merelj  because  the  direction  was  for 
an  entail,  they  would  execute  that  by  decreeing  a  strict  settlement." 

The  same  distinction  is  adverted  to  by  Lord  Cairns  in  Sdckville" 
West  V.  Holmeadale  (1870),  L.  K.  4  H.  L.  543,  at  p.  572.  Adverting 
to  the  case  of  marriage  articles  he  says  :  ^' Words  may  be  used 
which,  technically  construed,  would  imply  that  the  issue  of  the  mar- 
riage should  be  left  to  the  chance  of  taking  by  descent  an  estate  of 
inheritance  vested  in  the  parent ;  yet  so  strong  is  the  evidence,  arising 
out  of  the  occasion  of  the  contract,  of  an  intention  to  give  to  the  issue 
a  provision  independent  of  their  parents,  that  as  a  general  rule,  limi- 
tations will  be  introduced  into  the  completed  settlement,  giving  a  life 
estate  to  the  parent  and  estates  by  purchase  to  the  issue.  This  is  not 
because  there  is  any  rule  of  law  applicable  peculiarly  to  marriage  arti- 
cles, but  because  in  such  documents,  res  ipsa  loquitur^  the  occasion 
itself  testifies  what  the  paramount  object  of  the  parties  must  have 
been." 

AMERICAN  NOTES. 

This  case  is  the  subject  of  a  learned  note  by  the  American  editors  of  White 
&  Tudor's  Leading  Cases.  It  is  there  pointed  out  that  the  distinction  be- 
tween executed  and  executory  trusts  is  well  settled  in  this  country  in  connec- 
tion with  the  rule  in  Shelley's  Case,  and  the  American  Courts  have  asserted  the 
application  of  that  rule  in  regard  to  executory  trusts  by  causing  the  persons 
answering  the  description  of  takers  to  take  as  purchasers,  and  wherever  the 
intention  appears  that  the  first  taker  should  take  only  for  life,  the  remainder- 
men would  take  as  purchasers  unless  there  is  something  in  the  instrument 
to  change  that  construction.  Saunders  v.  Edioards,  2  Jones  Equity  (Nor.  Car.), 
134.  The  distinction  in  question  was  established  in  New  York  in  Wood  v. 
Burnham,  6  Paige,  618 ;  20  Wendell,  9.  At  that  time  the  rule  in  Shelley's 
Case  was  in  force  in  that  State,  but  Chancellor  Walworth  held,  citing  the 
principal  case,  that  "  the  devise  in  this  case  to  the  executors  being  an  execu- 
tory and  not  an  executed  trust,  or  in  the  language  of  one  of  the  English 
Chancellors,  the  testator  having  directed  his  executors  to  make  conveyance  of 
the  estate  to  the  cextuU  que  trusty  instead  of  being  his  own  conveyancer  by 
vesting  either  a  legal  or  equitable  estate  in  hLs  children  and  their  heirs  directly, 
it  forms  an  exception  to  the  rule  in  Shelley^s  Case,  and  this  Court  will  direct 
the  conveyance  to  be  made  in  such  a  manner  as  to  carry  into  effect  Ihe  inten- 
tion of  the  testator  notwithstanding  the  rule  in  Shelley's  Case"  **The  prin- 
ciple therefore  must  be  considered  as  settled,  that  whenever  there  is  an 
executory  trust  to  be  carried  into  effect  by  a  conveyance  from  the  trustees,  if 
it  is  apparent  from  the  instrument  creating  the  trust  that  the  testator  or  donor 
intended  that  the  first  taker  should  have  a  life  estate  only,  and  that  his  heirs 
should  take  the  remainder  in  fee  as  purchasers,  this  Court  will  direct  such  a 
conveyance  to  be  made  as  will  most  effectually  carry  into  effect  such  inten- 
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tion,  so  far  as  it  can  be  done  eonsistently  with  legal  rules.''  To  this  effect, 
Edmundson  v.  Dyson^  2  Georgia,  307,  citing  the  principal  case;  LoHng  y. 
Hunter,  8  Yerger  (Tennessee),  4 ;  Gamer  v.  Ex*rs  of  Garner^  1  Desaussure 
(So.  Car.),  437;  Home  v.  Lyeth^  4  Harris  &  Johnson  (Maryland),  431; 
Dennison  v.  Goehring^  7  Penu.  State,  175;  47  Am.  Dec.  505;  Price  v.  Sisson^  2 
Beasley  (New  Jersey  Eq.),  168 ;  TUlinghast  v.  Coggeshall,  7  Rhode  Island,  383, 
citing  the  principal  case ;  Locke  v.  Barbour,  62  Indiana,  577 ;  Baker  v.  Scoit, 
62  Illinois,  86;  Josetti  y.  McGregor,  49  Maryland,  202.  See  also  Goodrich  v. 
Lambert,  10  Connecticat,  448 ;  King  y.  Beck,  15  Ohio,  559 ;  Warner*  y.  Mason^ 
5  Munford  (Virginia),  242 ;  Staain  y.  Ro9coe,  3  Iredell  Law  (Nor.  Car.),  200; 
M^Graw  y.  Davenport,  6  Porter  (Alabama^  319. 

"  The  doctrine  of  executory  trusts  finds  one  of  its  most  striking  applicsr 
tions  in  the  mode  of  carrying  into  effect  and  enforcing  marriage  articles. 
Where  such  articles  or  agreements  to  settle  are  general  in  their  terms,  a  Court 
of  equity  presumes  that  it  was  the  intention  of  the  parties  to  provide  for  the 
issue  of  the  marriage,  and  will  direct  a  settlement  to  be  made  which  does 
provide  for  the  children ;  and  if  the  agreement  contains  technical  terms,  which 
in  a  fully  executed  trust  would  admit  the  operation  of  the  rule  in  Shelletfs 
Case,  and  thus  render  the  limitation  in  favor  of  the  children  liable  to  be 
destroyed,  the  Court  will  order  the  settlement  to  be  made  in  such  a  manner 
as  to  prevent  the  operation  of  that  rule  and  the  destruction  of  the  limitations 
to  the  issue.  This  doctrine  is  applicable  however  only  when  the  marriage 
articles  are  an  agreement  for  a  settlement,  and  not  when  the  settlement  has 
been  completed.  In  the  case  of  a  will  there  is  no  presumption  of  an  inteiw 
tion  to  provide  for  children;  the  provisions  of  the  will  itself  are  the  only 
gpiide  in  construing  its  terms.  *If  technical  words  are  used,  and  are  not 
modified  or  explained  by  the  contract,  it  seems  that  the  trusts,  whether 
executory  or  not,  must  be  construed  in  accordance  with  their  technical  sense. 
StiU  in  the  case  of  an  executory  trust  created  by  a  will,  the  intention  so  to 
modify  the  terms  may  be  collected  from  slighter  indications  than  would  be 
sufficient  in  that  of  an  executed  trust.'"  Mr.  Pomeroy  cites  the  principal 
case,  and  Cushing  v.  Blake,  30  New  Jersey  Equity,  689  (a  remarkably  exhaust- 
ive review  of  the  authorities,  including  the  principal  case);  Neves  y.  Scoit^ 
9  Howard  (U.  S.  Sup.  Ct.),  196 ;  Carroll  v.  Renich,  T  Smedes  &  Marshall  (Mis- 
sissippi), 798 ;  Berry  Y.  Williamson,  11  B.  Monroe  (Kentucky),  245 ;  ImlayY. 
Huntington,  20  Connecticut,  146 ;  Riddle  v.  Cutter,  49  Iowa,  647 ;  Petition  of 
Angell,  13  Rhode  Island,  630. 

With  the  general  abrogation  of  the  rule  in  Shdley's  Case  in  this  country,  the 
necessity  for  the  application  of  this  distinction  has  disappeared  to  a  lai^ 
extent. 
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No.  10.  — HALL  V.  CAZENOVK 
(K.  B.  1804.) 

RULE. 

The  date  of  a  deed,  in  the  sense  of  the  date  when  the 
instrument  takes  effect  as  a  deed,  is  the  date  of  delivery, 
and  is  therefore  a  matter  extrinsic  to  the  writing  and 
provable  by  parol  evidence. 

Hall  y.  Cazenove. 

4  Eaat,  477-485  (7  R.  R.  611). 

Deed.  —  Bate.  —  Extrinsic  Evidence, 

One  may  declare  in  covenant  that  the  deed  was  indented,  made,  and  [477] 
concluded  on  a  day  subsequent  to  the  day  on  which  the  deed  itself  is  stated 
on  the  face  of  it  to  have  been  indented,  made,  and  concluded.  Where  a  charter- 
party,  dated  6  th  of  February,  but  averred  not  to  be  executed  till  the  15th  of  March, 
contained  a  covenant  by  the  owner  that  the  ship  should  and  would  proceed  from 
D.,  where  she  then  lay,  on  or  before  the  12th  of  February,  on  her  outward-bound 
voyage,  and  return,  &c.,  and  a  covenant  by  the  freighter  that  in  consideration  of 
everything  above  mentioned,  &c.,  he  would  pay  a  certain  freight  for  the  voyage : 
the  voyage  being  averred  to  be  i^erformed,  and  the  freight  earned,  the  owner  may 
recover  in  an  action  of  covenant  without  averring  that  the  ship  sailed  on  or  before 
the  12th  of  February ;  such  covenant  that  the  ship  should  sail  on  or  before  the 
12th  of  February  being  either  no  condition  precedent,  but  only  an  independent 
covenant,  for  breach  of  which  the  party  had  his  remedy  in  damages ;  or  not  of  the 
substance  of  the  contract,  which  was  for  the  performing  of  the  voyage  for  which 
the  ship  was  chartered,  and  earning  the  freight ;  or  being  rendered  impossible  to 
be  performed  by  the  parties  themselves  not  having  executed  the  deed  till  af^er 
the  time  appointed  for  doing  the  act,  and  thereby  dispensing  with  the  performance 
of  it. 

The  plaintiff  declared,  that  whereas  by  a  charter-party  or 
affreight,  purporting  to  be  indented,  made,  and  concluded  in  Lon- 
don, on  the  6th  of  February,  1801,  between  the  plaintiff  as  owner 
of  the  ship  Argo^  then  lying  in  the  river  Thames,  and  bound  on  a 
voyage  to  Demerara,  on  the  one  part,  and  the  defendant  and  one 
J.  B. ,  of  London,  merchants,  on  the  other  part ;  but  which  charter- 
party  was  in  fact  first  indented,  made,  and  concluded  after  the  said 
6th  of*  February,  &c.,  and  also  after  the  12th  of  the  same  Feb- 
voL.  XIV.  —  47 
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ruary,  to  wit,  on  the  15th  of  March,  1801,  and  not  on  the  said 
6th  of  February,  or  at  any  time  before  or  on  the  said  12th  of  Feb- 
ruary in  that  year;  and  was  also  in  fact  sealed  and  delivered  by 
the  plaintiff  and  defendant  only,  and  not  by  the  said  J.  B.  ;  one 
part  of  which  the  said  charter-party  sealed,  &c. ,  the  plaintiff  now 
brings  here  into  Court,  the  date  whereof  is  the  said  6  th  of  Feb- 
ruary, 1801 ;  it  was  witnessed,  that  the  said  owner,  for  the  consid- 
erations after  mentioned,  covenanted  and  agreed  with  the  said 
freighters  that  the  said  ship  should  and  would  proceed  from  Dept- 
ford,  where  she  then  lay,  on  or  before  the  12th  day  of  the  said 
February  to  the  port  of  rendezvous  for  the  ships  that  were  to  join 
convoy  for  the  West  Indies,  and  proceed  under  convoy  to  Deme- 
rara;  and  on  delivery  of  the  cargo  outwards,   which  was  to  be 

within  ten  days  after  arrival,  she  should  and  would  re- 
[*  478]  ceive  on  board  from  *  the  agents  of  the  freighters  a  full 

cargo,  &c. ,  and  having  received  the  same  on  board,  should 
therewith  proceed  from  thence,  after  the  expiration  of  the  lay  days 
thereinafter  mentioned,  to  the  place  of  rendezvous  for  the  convoy 
for  England,  and  having  joined  the  fleet,  should  sail  therewith  for 
London,  and  there  make  true  delivery  of  the  cargo  to  the  freight- 
ers, &c.  And  it  was  also  in  the  said  charter-party  alleged  that 
the  said  owner  did  thereby  covenant  and  agree  with  the  said 
freighters,  that  the  said  ship  should  and  would  proceed  on  her 
intended  voyage  on  or  before  the  day  before  mentioned.  And  the 
plaintiff,  as  such  owner  of  the  ship,  covenanted  with  the  freighters 
that  the  ship  should  lay  at  Demerara,  for  unloading  the  outward 
and  loading  the  homeward  cargo,  sixty  running  days  (ten  for 
unloading,  and  the  remaining  fifty  only  to  be  reckoned  from 
unloading),  and  the  usual  time  for  unloading  on  her  return  to 
London,  &a  ;  in  consideration  whereof,  and  of  everything  therein 
above  mentioned,  the  defendant  covenanted  and  agreed  that  the 
said  freighters  should  load,  &c. ,  in  the  port  of  Demerara  within 
the  time  limited,  and  should  pay  the  freight,  &c.,  in  two  months 
after  reporting  at  the  custom-house  at  London.  And  the  plaintiff 
thereby  covenanted  with  the  freighters  that  they  might  keep  the 
ship  on  demurrage  at  Demerara  twenty  running  days  on  the  whole, 
on  payment  to  the  plaintiff  of  £10  a  day  for  every  day  beyond 
the  lay  days  before  mentioned.  The  plaintiff  then  averred  that  the 
ship  did,  after  the  making  of  the  said  charter-party,  viz.  on  the 
15th  of  March,  in  the  year  aforesaid,  proceed  from  Deptfo/d  upon 
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the  said  voyage,  under  and  upon  the  terms  as  by  the  charter-party, 
&C. ,  to  the  port  of  rendezvous  for  the  ships  that  were  to  join  convoy 
in  the  West  Indies  with  her  outward-bound  cargo,  which  had  been 
shipped  by  the  freighters,  and  afterwards  proceeded  under 
•  convoy  to  Demerara,  where  she  arrived  on  the  29th  of  [*  479] 
May  following.  That  she  delivered  her  outward-bound 
cargo  within  two  ten  days  after  and  received  a  full  homeward  caigo 
from  the  agents  of  the  freighters,  and  lay  at  D.  sixty  running  days 
for  the  purpose  of  unloading  and  reloading,  and  that  the  freighters 
kept  the  ship  on  demurrage  at  Demerara  above  the  lay  days  in  the 
charter-party  mentioned,  which  demurrage  amounted  to  £200. 
That  the  ship  afterwards  joined  convoy,  &c.,  and  on  the  27th  of 
January,  1802,  arrived  at  London  with  her  homeward  cargo,  &c., 
and  there  ended  the  said  voyage,  and  the  freight,  &c. ,  amounted 
to  £1888  6$,  ;  and  then  the  plaintiff  averred  that  two  months  and 
upwards  had  elapsed  from  the  time  of  reporting  the  ship  at  the 
custom-house ;  and  that  though  he  had  performed,  and  been  ready 
and  willing  to  nerform,  everything  in  the  charter-party  contained 
on  his  part  to  be  performed,  and  which  on  his  part  and  behalf 
could  possibly  be  performed,  according  to  the  tenor  and  effect,  true 
intent  and  meaning,  of  the  charter-party,  yet  the  defendant  did 
not,  at  the  expiration  of  two  months  from  such  report  as  aforesaid 
of  the  ship's  arrival,  &c.,  or  at  any  other  time,  pay  to  the  plaintiff 
the  said  sums  for  freight,  &c.,  and  demurrage,  but  made  de- 
fault,  &e. 

The  defendant,  by  his  plea,  craved  oyer  of  the  charter-party, 
which  was  in  these  words:  This  charter-party  of  affreightment, 
indented,  made,  and  concluded  in  London  this  6th  day  of  Feb- 
ruary, 1801,  between  J.  H.  (the  plaintiff),  owner  of  the  ship  Argo, 
now  lying  in  the  river  Thames,  and  bound  on  a  voyage  to  Deme- 
rara, of  the  one  part,  and  C.  T.  C.  (the  defendant)  and  J.  B. ,  &c. , 
of  the  other  part,  witnesseth  that  the  said  owner,  for  the  consider- 
ations hereinafter  mentioned,  doth  covenant,  &c.,  with  the  said 
freighters,  &c. ,  that  the  said  ship  shall  and  will  proceed 
*from  Deptford,  where  she  now  lies,  on  or  before  the  12th  [*480] 
of  this  present  February,  to  the  port  of  rendezvous,  &c. ,  and 
proceed  under  convoy,  &c.,  to  Demerara,  &a,  and  proceed  from 
thence,  &c. ,  for  London  (as  before  set  forth  in  the  declaration) ;  in 
witness  whereof  the  parties  have  hereunto  set  their  hands  and  seals 
the  day  and  year  first  above  written:   and  then  the  defendant 
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demurred,  and  showed  for  causes  that  it  is  not  alleged,  nor  does  it 
appear  by  the  declaration,  that  the  said  ship  did  proceed  from 
Deptford  on  or  before  the  12th  of  the  said  February  in  the  charter- 
party  mentioned  to  the  place  of  rendezvous,  &c,  nor  that  the 
charter-party  was  first  indented,  made,  and  concluded  after  the 
6th  of  February,  1801.  But  that  it  appears  by  the  charter-party 
that  the  same  was  indented,  made,  and  concluded  on  the  said  6th 
of  February  in  the  year  aforesaid ;  and  that  the  plaintiff  is  by  law 
estopped  from  making  the  said  allegation,  &a  Joinder  in 
demurrer. 

Giles,  in  support  of  the  demurrer,  after  observing  that  the  alle- 
gation in  the  declaration  was  not  that  the  charter-party  was  sealed 
and  delivered  after  the  date  of  it,  which  is  the  6th  of  February, 
but  the  allegation  was  of  the  time  when  it  was  indented,  made, 
and  concluded,  argued  that  the  plaintiff  was  estopped  from  alleg- 
ing that  the  charter-party  was  indented,  made,  and  concluded 
after  the  6th  of  February,  when  it  appears  upon  the  face  of  it  as 
stated  to  have  been  indented,  made,  and  concluded  on  the  6th  of 
February.  And  though  it  be  competent  to  a  party  to  aver  that  a 
deed  was  delivered  after  the  date,  yet  he  cannot  make  any  allega- 
tion inconsistent  with  the  deed.  GoddarcTs  Case,  2  Co.  Eep.  4  b, 
Bro.  Abr.  Obligation,  pi.  40,  Departure,  pL  14  [Lord  Ellen- 
borough,  Ch.  J.  —  Stone  v.  Bale,  3  Lev.  348,  is  decisive  to 
[*  481]  show  that  a  *  party  may  aver  a  delivery  of  a  deed  on  another 
day  than  that  on  which  it  bears  date.]  The  distinction 
taken  is,  that  a  party  cannot  aver  a  delivery  on  a  day  prior  to 
the  date.  But  if  the  plaintiff  be  not  estopped  from  making  the 
particular  allegation  in  the  declaration,  as  being  equivalent  to  an 
averment  of  the  day  of  delivery  of  the  deed,  then,  2ndly,  the  deed 
must  be  considered  as  delivered  on  the  15th  of  March,  in  which 
case  it  is  void  upon  the  face  of  it ;  because  it  appears  from  the 
whole  scope  of  it  that  it  was  a  condition  precedent  to  the  payment 
of  freight,  &c. ,  that  the  ship  should  proceed  from  Deptford,  where 
it  is  stated  that  she  then  (i.e.  on  the  6th  of  February)  lay,  on  or 
before  the  12th  of  February,  to  the  port  of  rendezvous,"  &c.,  and 
proceed  under  convoy  to  Demerara.  And  the  allegation  that  the 
deed  was  executed  after  the  12th  will  not  supersede  the  necessity 
of  alleging  that  a  thing  was  done  on  the  12th,  which  by  the  terms 
of  the  deed  is  made  a  condition  precedent.  Co.  Litt  206. 
Lawes,  contra,  was  stopped  by  the  Court 
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Lord  Ellenbobough,  Ch.  J.  —  First,  as  to  the  objection  that  the 
party  is  estopped  from  saying  that  the  deed  was  indented,  made, 
and  concluded  on  a  different  day  from  that  on  which  it  bears  date, 
I  see  nothing  inconsistent  with  the  deed  in  such  an  allegation,  any 
more  than  if  he  had  alleged  that  it  was  sealed  and  delivered  on  a 
day  subsequent  It  is  quite  unimportant  when  it  was  indented, 
and  equally  so  when  it  was  made,  by  which  may  be  understood 
when  it  was  written.  Then  the  only  material  word  is  *  concluded, " 
and  a  deed  can  only  be  said  to  be  concluded  when  it  is  delivered. 
The  time  of  delivery  is  the  important  time  when  it  takes 
its  effect  as  a  deed ;  and  the  case  *  of  Stone  v.  Bale,  3  Lev.  [*  482] 
348,  is  in  point  to  show  that  the  delivery  may  be  averred 
to  be  after  the  date.  There  is,  therefore,  no  repugnancy  in  the 
allegation.  Then,  2ndly,  it  is  objected  that  the  sailing  on  the 
12th  of  February  was  a  condition  precedent,  the  performance  of 
which  was  necessary  to  be  alleged  to  entitle  the  plaintiff  to  recover. 
If  it  had  been  possible  to  have  been  performed  at  the  time  of  the 
delivery,  if  the  time  itself  had  not  then  gone  by,  the  inclination 
of  my  opinion  at  present  is  that  it  would  have  been  a  condition 
precedent  I  do  not,  however,  mean  to  give  any  opinion  on  that 
point  But  here,  when  the  deed  was  executed  or  concluded  by 
the  delivery,  the  stipulation,  which  was  not  impossible  in  its 
nature  when  the  deed  was  first  framed,  had  become  impossible  as 
between  these  parties  from  the  time  having  passed.  The  stipula- 
tion, therefore,  had  then  become  wholly  nugatory,  and  cannot  be 
understood  as  having  formed  any  part  of  the  contract  between  the 
parties,  without  imputing  to  them  the  most  manifest  absurdity. 
Then  the  rest  of  the  contract  may  take  effect,  which  was  prospec- 
tive at  the  time  when  the  deed  was  concluded 

Grose,  J.,  declared  himself  of  the  same  opinion. 

Iawkence,  J.  —  Though  the  allegation  here  be  not  in  exactly 
the  same  words  as  in  GoddarcTs  Case,  yet  it  is  the  same  in  sub- 
stance ;  and  according  to  that  case,  though  the  deed  appear  on  the 
face  of  it  to  have  been  made  on  one  day,  yet  if  in  truth  it  were 
delivered  on  a  subsequent  day,  that  may  be  shown  by  averment : 
and  there  is  no  more  inconsistency  in  the  one  case  than  in  the 
other.  Then  as  to  the  second  objection,  I  doubt  whether 
the  sailing  on  *  or  before  the  12th  of  February  be  a  con-  [*483] 
dition  precedent  on  the  part  of  the  plaintiff  to  his  recovery : 
it  is  a  covenant  that  the  ship  should  or  would,  &c. ,  prospectively. 
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But  taking  it,  as  my  Lord  has  said,  to  be  a  condition  precedent  in 
the  terms  of  it,  yet  having  become,  by  the  lapse  of  time,  alto- 
gether impossible  when  the  deed  was  executed,  it  could  form  no 
part  of  the  agreement  between  the  parties.  But  in  construing 
instruments  we  must  look  to  the  substance  of  them  in  order  to  dis- 
cover the  meaning  of  the  parties;  and  looking  at  the  substance 
of  this  charter-party  it  is  not  unlike  the  case  of  Constable  v.  Clo^ 
leri4,  Palm.  393,  where  the  plaintiff  covenanted  in  a  charter-party 
that  his  ship  should  sail  with  the  next  wind  upon  a  voyage  to 
Cadiz;  and  the  defendant  covenanted  that  if  the  ship  went  the 
intended  voyage  and  returned  to  the  Downs,  that  the  plaintiff 
should  have  so  much  for  voyage.  The  defendant  traversed  that 
the  ship  sailed  with  the  next  wind;  and  upon  demurrer  the 
traverse  was  overruled,  for  the  substance  of  the  covenant  was  con- 
sidered to  be  that  the  ship  should  perform  the  intended  voyage, 
that  being  the  primary  intention  of  the  parties,  and  not  merely 
that  she  should  sail  with  the  next  wind,  which  might  change 
every  hour.  And  that  this  was  shown  by  the  covenant  of  the  de- 
fendant, who  was  to  pay  so  much  for  the  freight ;  that  is,  for  per- 
forming the  voyage,  and  not  merely  for  sailing  with  the  next 
wind.  So  here  the  substance  of  the  covenant  is  that  the  ship 
shall  go  to  Demerara  on  freight  and  return  again.  I  take  this  to 
be  rather  a  case  of  mutual  covenants  than  a  condition  precedent, 
and  in  that  view  the  case  of  Boone  v.  £yre,  1  H.  Blac  273  n.  (2 

R  E.  768),  and  see  Campbell  v.  Jones,  6  T.  R  673  (3  R 
[*  484]  R  263),  *  is  material  to  be  attended  to.    That  was,  where 

the  plaintiff  had  conveyed  a  plantation  in  the  West  Indies, 
with  the  negroes  upon  it,  to  the  defendant,  in  consideration  of  an 
annuity  to  be  paid  him  for  his  life ;  and  covenanted  that  he  had  a 
good  title  to  the  land,  and  was  lawfully  possessed  of  the  negroes, 
and  that  the  defendant  should  quietly  enjoy.  And  the  defendant 
covenanted  that  the  plaintiff,  well  and  truly  performing  all  and 
eveiy  thing  therein  contained  on  his  part  to  be  performed,  he  (the 
defendant)  would  pay  the  annuity.  The  breach  assigned  was 
the  non-payment  of  the  annuity.  The  defendant  pleaded  that  the 
plaintiff  was  not  at  the  time  of  making  the  deed  legally  possessed 
of  the  negroes  on  the  plantation,  and  so  had  not  a  good  title  to 
convey.  But  it  was  holden  that  these  were  mutual  covenants,  and 
that  where  mutual  covenants  go  only  to  a  part  of  the  consideration 
on  both  sides,  where  a  breach  may  be  paid  for  in  damages,  there 
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the  defendant  h^  a  remedy  on  his  covenant,  and  shall  not  plead 
it  as  a  condition  precedent.  According  to  this  case,  therefore,  it 
would  not  have  been  a  condition  precedent  to  the  plaintiff's  recov- 
ering on  the  covenant  for  freight  even  if  it  had  been  possible  for 
the  ship  to  have  sailed  on  or  before  the  12th  of  February,  and  she 
had  not  done  so.  And  if  the  voyage  has  been  performed,  and  the 
profit  of  it  gained  by  the  defendant,  there  can  be  no  foundation  for 
saying  that  the  defendaot  shall  not  pay  the  freight  for  it ;  and  he 
may  recover  damages  for  the  not  sailing  in  time,  if  any  have  been 
occasioned  by  it 

Le  Blanc,  J.  —  The  substance  of  the  pleadings  shows  that  the 
charter-party  was  executed  after  the  day  on  which  it  bears  date, 
which,  by  all  the  authorities,  the  defendant  is  not  estopped 
from  doing.  Then  as  to  the  other  objection,  *  if  the  de-  [*  485] 
fendant  sustained  any  damage  by  reason  of  the  ship's  not 
having  sailed  on  the  particular  day,  he  may  recover  it  by  bringing 
his  action  on  the  covenant ;  but,  at  any  rate,  the  objection  does  not 
go  to  the  plaintiff's  right  of  action  as  on  the  ground  of  a  condi- 
tion precedent.  Judgment  for  the  'plaintiff. 

ENGLISH  NOTES. 

In  Steele  v.  MaH  (1825),  4  B.  &  G.  272,  28  B.  B.  256,  a  lease  pur- 
ported to  have  been  made  on  the  25th  of  March,  1783,  habendum  to 
the  lessee  from  the  25th  of  March  now  last  past  for  thirty-five  years. 
It  appeared  from  an  indorsement  on  the  lease  that  it  was  executed  on 
the  10th  of  May,  1788.  It  was  held  that  the  lease  must  be  read  as 
taking  effect  at  the  date  of  delivery  ;  and,  therefore,  the  term  was  to 
be  taken  as  commencing  on  the  25th  of  March,  1783.  It  is  clear  from 
the  opinions  of  the  Court  that  the  same  result  would  have  been  arrived 
at  whether  the  date  had  been  shown  by  the  indorsement,  or  by  verbal 
admission  (or  other  evidence)  extrinsic  of  the  deed. 

ABtfERICAN  NOTES. 

This  case  is  cited  by  Browne  (Parol  Evidence,  p.  16)  to  the  proposition : 
"  The  true  date  of  any  instrument  may  be  shown  by  parol,  without  regard  to 
the  date  recited,  and  the  date  of  delivery  may  be  shown  although  different 
from  the  date  of  the  instrument."  Citing  also  Shaughnessiey  y.  Lewi*,  130 
Massachusetts,  355 ;  Rwtsell  v.  Carr,  38  Georgia,  459 ;  Germania  Bank  y. 
DUiler,  67  Barbour,  333;  64  New  York,  642;  Perry's  AdnCr  y.  Smith,  34 
Texas,  277;  Ahrcam  v.  Pomeroy,  13  Illinois,  133;  ^met  v.  Abbott,  63  Ver- 
mont, 120 ;  HartseU  v.  Myers,  67  Mississippi,  135 ;  Pascault  v.  Cochran,  34 
Federal  Reporter,  368 ;  Moody  v.  Hamilton^  22  Florida,  298  ;  Burditt  v.  Hunt, 
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25  Maine,  419 ;  43  Am.  Dec.  289,  citing  the  principal  case ;  Biggs  y.  Piper,  86 
Tennessee,  589. 

Parol  evidence  is  competent  to  show  the  true  date  of  a  note,  or  that  it  was 
not  issued  till  after  its  date.  Biggs  v.  Piper,  supra ;  Germania  Bank  v.  Distler^ 
supra;  Towne  v.  Rice,  122  Massachusetts,  71;  Bayley  v.  Taher,  5  Massar 
chusetts,  286 ;  4  Am.  Dec.  57. 

The  principal  case  is  cited  in  1  Greenleaf  on  Evidence,  sect.  285. 


No.  11.  — EEX  V.  INHABITANTS  OF  SCAMMONDEN. 

(K.  B.  1789.) 

No.  12.  — CLIFFORD  v.  TURRILL 
(lord  lyndhurst,  oh.  1845.) 

RULE. 

Evidence,  extrinsic  to  the  deed,  may  be  given  to  show 
a  consideration  not  expressed,  or  besides  that  expressed,  in 
the  deed  ;  provided  that  the  consideration  so  shown  is  not 
inconsistent  with  what  appears  on  the  face  of  the  deed. 

Sex  y.  Inhabitants  of  Scanuaonden. 

3  Term  Reports,  474-476  (1  R.  R.  752). 

Deed.  —  Consideration.  —  Extrinsic  Evidence. 

[474]      The  consideration  expressed  in  the  deed  of  conveyance  was  £28,  but 
parol  evidence  was  admitted  to  prove  that  £S0  was  the  real  consideration. 

Two  Justices  removed  C.  Bottomley  and  his  wife  from  Scam- 
mondeu  to  Soyland,  both  in  the  West  Eiding  of  Yorkshire ;  and 
the  sessions  discharged  their  order,  subject  to  the  opinion  of  this 
Court  on  the  following  case. 

The  pauper  being  legally  settled  in  Soyland,  entered  into  an 
agreement  with  one  Harrison  for  the  purchase  of  an  estate  in 
Eishworth  for  £28  and  the  consideration  mentioned  in  the  deeds, 
and  in  the  receipt  indorsed  was  £28 ;  but  the  appellants  produced 
parol  evidence  to  prove  that,  before  the  deeds  were  executed,  the 
vendor  declared  that  as  the  agreement  was  not  in  writing  he  was 
not  bound  by  it,  and  having  since  had  £30  offered  for  the  estate, 
he  would  not  take  less,  nor  would  he  execute  the  deeds  unless  the 
purchase-money  were  made  up  that  sum.     Upon  which  the  pauper 
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advanced  £1  15«.  more,  which,  with  five  shillings  owing  from 
Harrison  to  the  pauper,  was  insisted  made  up  the  sum  of  £30 ;  but 
the  deeds  were  not  altered,  and  the  consideration  therein  men- 
tioned was  left  according  to  the  original  agreement,  viz.  £28.  The 
counsel  for  the  appellants  contended  that  this  was  a  bond  fide 
purchase  for  £30.  But  the  Court  were  of  opinion  that  no  parol 
evidence  could  be  given  to  contradict  the  consideration  mentioned 
in  the  deeds.  The  estate  purchased  was  the  estate  of  Harrison's 
wife ;  and  in  the  deed  there  was  a  covenant  from  Harrison 
that  he  and  his  *  wife  would  levy  a  fine  unto  C.  Bottomley  [*  475] 
in  fee,  of  the  premises,  at  the  cost  of  Bottomley ;  towards 
the  expense  of  which  fine  C.  Bottomley  left  in  the  hands  of  his 
attorney  four  guineas.  The  pauper  resided  above  three  mouths 
upon  the  premises,  and  afterwards  sold  them  to  his  brother,  J. 
Bottomley.  To  this  conveyance  Harrison  and  his  wife  were  par- 
ties; and  it  recited  Harrison's  covenant  in  the  former  deed  to 
levy  a  fine ;  but  as  such  a  fine  had  not  then  been  levied  it  was 
agreed  that  instead  thereof  Harrison  and  his  wife  should  acknowl- 
edge and  levy  a  fine  of  the  premises  unto  Bottomley  in  fee,  which 
fine  was  in  Hilary  Term,  1787,  levied  accordingly;  part  of  the 
expense  of  levying  it  was  discharged  by  the  four  guineas  so  left 
in  the  hands  of  the  attorney  by  the  pauper,  and  the  other  part  was 
paid  by  Bottomley.  -And  the  Court  of  Sessions  being  of  opinion 
that  the  sum  of  four  guineas  was  to  be  considered  as  part  of  the 
consideration  {vid,  St  Paul's  Walden  and  Kempton,  fol.  238) 
under  the  Act  of  Parliament,  and  that  C.  Bottomley  by  such 
purchase  gained  a  settlement  in  Eish worth,  discharged  the  order. 

Law  and  S.  Heywood,  in  support  of  the  order  of  sessions,  were 
stopped  by  the  Court 

Chambre,  contra,  contended  that  the  sessions  properly  rejected 
the  parol  evidence,  which  was  offered  to  contradict  the  considera- 
tion mentioned  in  the  deed.  He  said  it  was  a  general  rule  that,  if 
a  contract  be  reduced  into  writing,  a  fortiori  if  a  deed,  no  parol 
evidence  could  be  admitted  to  contradict  it  And  in  Clarkson 
V.  ffanwaij,  2  P.  Wms.  203,  it  was  held  that  the  grantee  could 
not  give  parol  evidence  to  prove  blood  and  kindred  to  have  been 
the  consideration  of  the  conveyance,  the  consideration  for  which 
was  expressed  in  the  deed  to  be  an  annuity  to  be  paid  to  the 
grantor;  though  the  deed  in  that  case  was  set  aside  on  the 
ground  of  fraud.     But 
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Lord  Kenyon,  Ch.  J. ,  said :  It  was  clear  that  the  party  might 
prove  other  considerations  than  those  expressed  in  the  deed.  It  is 
permitted  in  all  cases  of  covenants  to  stand  seised  to  uses.  And 
in  FUmer  v.  Gott,  7  Bro.  P.  C.  70,  where  the  considerations  men- 
tioned in  the  deed  were  £10,000  and  natural  love  and  affection, 
the  Lords  Commissionet«  of  the  Great  Seal  directed  an  issue  to  try 
whether  natural  love  and  affection  formed  any  part  of  the  consid- 
eration, the  estates  being  worth  near  £30,000.  On  an  appeal  to 
the  House  of  Lords  this  was  confirmed ;  and  the  jury  on 
[*  476]  the  trial  of  the  *  issue  finding  that  natural  love  and  affec- 
tion constituted  no  part  of  the  consideration,  the  deed  was 
afterwards  set  aside  by  the  Lord  Chancellor. 

AsHHURST,  J. ,  of  the  same  opinion. 

BXJLLRR,  J. ,  and  Grose,  J. ,  absent 

Order  of  sessions  affirmed. 

Clifford  y.  Tnrrill. 

9  JoriBt,  633,  634. 

[683]  Spedjie  Perfi>rmance,  -^Parcl  Agreement,  —  Proof  of  Consideration  not 

es^essed  in  Deed, 

A  parol  agreement  was  entered  into  between  A.  and  B.,  by  which  B.  engaged 
to  grant  a  life  annuity  to  A.,  and  find  him  a  house  of  a  certain  value  to  live 
in ;  and  A.  agreed  to  execute  an  assignment  of  a  lease  to  B.  A.  executed  the 
assignment,  which  contained  no  recital  of  the  annuity,  &c.,  but  was  expressed 
to  be  made  for  a  nominal  consideration.  Held^  that  the  agreement  having 
been  well  proved,  the  Court  ought  to  decree  specific  performance  of  it. 

Evidence  may  be  given  of  a  consideration  not  mentioned  in  a  deed,  provided 
it  be  not  inconsistent  with  the  consideration  expressed  in  it. 

The  facts  and  evidence  in  the  case  sufl&ciently  appear  from  Lord 
Lyndhurst's  judgment.  The  following  authorities  were  cited 
in  the  arguments :  Eex  v.  Scammonden,  3  T.  R  474  (p.  744,  ante) ; 
FUmer  v.  Gott,  4  Bro.  P.  C.  230,  1  Phil,  on  Evid..  p.  549,  7th 
ed.  ;  Peacock  y.  Monk,  1  Ves.  Sen.  128;  Sadler  v.  Sadler  (1819), 
cited  in  1  Mad.  Ch.  Pr.  360;  Ball  v.  Coggs,  1  Bro.  P.  C.  140; 
Adderley  v.  Dixon,  1  a  &  S.  607;  WUhy  v.  Cottle,  id.  174; 
Pritchard  v.  Ovey,  1  J.  &  W.  396;  Taylor  v.  Neville,  cited  in 
Brexton  v.  Lister,  3  Atk.  383;  Lady  Herbert  v.  Powys,  1  Bro. 
P.  C.  355 ;  Lord  Carhery  v.  Weston,  1  Bro.  P.  C.  429 ;  Hartopp 
V.  Hartopp,  17  Ves.  184;  CrayiJwrne  v.  Svnnbume,  14  Ves.  170; 
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Oos8  V.  Lord  Nugent,  2  Nev.  &  M.  28 ;  JRex  v.  Tfu  Inhabitants 
of  CheadU,  3  B.  &  Adol.  833;  £rough  v.  Oddy,  1  R  &  M.  65; 
Bunbury  y.  Bolton,  1  Bra  P.  G  434 

June  11.  Lord  Chancellor  (Lyndhurst).  — In  this  case  the 
plaintiff  was  tenant  of  a  farm  in  Buckinghamshire,  at  a  rent  of 
£240  a  year,  for  the  payment  of  which  the  defendant,  who  was 
his  hrother-in-law,  was  surety.  The  defendant  had  also  lent  to 
the  plaintiff  two  sums  of  money,  amounting  together  to  £1000, 
for  securing  which,  with  interest,  the  plaintiff  had  given  a  warrant 
of  attorney  upon  which  judgment  had  been  entered  up.  In  default 
of  payment,  execution  had  been  issued  by  the  defendant,  under 
which  the  sheriff  levied  the  amount  due  by  seizing  the  plaintiff's 
household  fumii^ure  and  effects,  and  the  stock  on  the  farm.  The 
property  seized  was  valued  at  £1540.  The  execution  was  issued 
for  £1080.  After  the  valuation,  the  defendant  agreed  with  the 
sheriff  to  purchase  the  furniture  and  stock  at  the  amount  of  the 
valuation,  namely,  £1540.  If  that  agreement  had  been  carried 
into  effect,  the  defendant  would  have  had  to  pay  the  sheriff  the 
difference  between  £1540,  the  amount  of  the  valuation,  and  the 
sum  of  £1080.  Out  of  this  sum  so  paid  to  the  sheriff  he  would 
have  paid  the  landlord  a  year's  rent,  amounting  to  £240,  the 
poundage  and  incidental  expenses  of  the  levy,  which  would  have 
left  a  surplus  coming  to  the  plaintiff  of  about  £100.  This  state 
of  things  would  have  left  the  defendant  in  this  situation:  he 
would  have  been  liable  to  the  landlord  for  the  rent  in  arrear 
beyond  one  year's  rent,  and  also  for  the  future  rent  so  long  as  the 
lease  continued ;  and  the  plaintiff,  in  consequence  of  the  execution, 
not  having  any  stock  with  which  to  carry  on  the  farm,  the 
burden  of  carrying  it  on  would  also  have  been  thrown  upon  the 
defendant ;  so  that  it  was  not  unnatural  or  unreasonable  to  suppose 
that  what  is  said  to  have  taken  place  with  respect  to  the  agreement 
should  have  taken  place  between  the  parties.  The  plaintiff  states 
that  the  defendant  was  desirous  of  obtaining  from  him  an  assign- 
ment of  all  his  interest  in  the  farm  under  the  lease;  that  the 
plaintiff,  being  unwilling  to  make  this  assignment,  was  pressed 
over  and  over  again  by  the  defendant  to  make  it,  and  that  he  at 
last  reluctantly  made  it,  on  the  condition  of  the  defendant  agree- 
ing to  grant  him  an  annuity  of  £40  a  year  as  long  as  he  lived,  and 
a  house  of  the  value  of  £10  a  year  to  live  in.  That  is  the  case 
made  on  the  part  of  the  plaintiff.     The  first  question  is  a  question 
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of  fact,  viz.  whether  any  such  agreement  was  entered  into  between 
the  parties,  and  whether  the  terms  of  it  have  been  satisfactorily 
made  out  by  the  evidenca  Three  witnesses  were  examined  upon 
this  point,  the  two  Eolfes,  father  and  son,  and  Everett,  —  the  two 
first  being  respectable  farmers,  and  the  third  being  a  respectable 
auctioneer.  Both  parties  examined  these  witnesses  in  chief,  and 
the  defendant  cross-examined  them ;  so  that  they  have  been  exam- 
ined three  times  as  to  the  particular  circumstances  of  this  agree- 
ment They  represent  the  transaction  in  this  way:  they  all 
represent  that  the  defendant  was  very  desirous  to  obtain  an  assign- 
ment of  the  plaintiff's  lease,  and  that  the  plaintiff  was  very 
unwilling  to  assign  it;  that  they  were  employed  as  agents  to 
obtain  the  plaintiff's  consent  to  some  arrangement  with  respect  to 
it.  They  made  proposals  at  different  times  to  the  plaintiff ;  they 
pressed  him  over  and  over  again  on  the  subject  The  plaintiff, 
although  most  reluctant,  at  last  consented.  There  was  no  room 
for  mistake ;  it  was  done  with  deliberation ;  and  if  the  witnesses 
are  respectable,  and  there  is  nothing  to  show  they  are  not  so,  it 
is  impossible  that  they  can  be  mistaken  about  the  nature  of  the 
transaction ;  and  it  is  clear,  upon  their  evidence,  that  the  agree- 
ment was  entered  into  by  the  plaintiff  and  defendant  The  Court 
can  act  upon  their  evidence;  they  were  authorised  to  make  the 
proposal  to  the  plaintiff,  and  it  was  accepted  by  him.  During  the 
argument,  I  confess  I  was  struck  by  the  correspondence  which 
took  place  between  the  parties,  and  it  seemed  impossible  to  recon- 
cile the  contents  of  that  correspondence  with  the  notion  of  such  an 
agreement  existing  as  that  deposed  to  by  the  witnesses.  I  still 
feel  great  difficulty  in  reconciling  them ;  and  it  appears  that  Knight 
Bruce,  V.  C,  felt  the  same  difficulty.  It  is  to  be  observed, 
however,  that  the  plaintiff  was  an  ignorant  and  illiterate  person, 
in  great  distress  and  poverty ;  the  defendant  was  a  substantial  per- 
son, and  they  were  connected  by  marriage.  It  may  be  supposed 
that,  although  such  an  agreement  had  taken  place  between  the 
parties,  the  plaintiff  did  not  consider  that  such  an  agreement 
could  be  enforced  in  a  Court  of  justice,  or  that,  by  reason  of  his 
poverty,  he  had  no  means  of  enforcing  it  This  may,  in  part, 
explain  the  circumstance  that  the  plaintiff  made  frequent  applica- 
tions to  the  defendant,  who  was  a  man  of  substance,  for  money ; 
and  that  those  applications  were  made  more  to  the  bounty  of  the 
defendant,  than  upon  the  ground  of  any  claim  of  right  the  plaintiff 
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had.  But,  however  strong  the  inferences  to  be  drawn  from  the 
correspondence  are,  the  letters  cannot  be  put  in  competition  with 
the  direct  consistent  evidence  of  the  three  witnesses.  I  feel, 
therefore,  compelled,  after  much  doubt,  to  come  to  the  conclusion 
upon  this  evidence,  that  the  agreement  has  been  established.  The 
other  points  in  the  case  are  points  of  law.  The  first  is,  as  to 
the  consideration  for  the  deed.  It  was  said  by  the  defendemt's 
counsel,  that  you  cannot  go  out  of  the  consideration  stated  on  the 
face  of  the  deed.  The  deed  recites  the  debt,  the  levy,  and  the 
valuation ;  and  that,  in  consideration  of  the  premises,  and  the  pay- 
ment in  hand  of  10^.,  the  plaintiff  assigned  to  the  defendant;  and 
it  was  said  that  the  plaintiff  could  not  go  out  of  the  deed  to  prove 
that  there  was  any  other  consideration  for  the  assignment  than 
that  stated  upon  the  deed.  Now,  the  settled  rule  of  law  is,  that 
you  may  go  out  of  the  deed  to  prove  a  consideration  that 
stands  well  with  that  *  stated  on  the  face  of  the  deed,  but  [*  634] 
you  cannot  be  allowed  to  prove  a  consideration  inconsis- 
tent with  it  The  authorities  cited  to  establish  a  contrary  doctrine 
are  not  sufficient  for  the  present  purpose,  they  are  all  cases  of  parties 
who  were  strangers  to  tble  deed.  But  there  are  several  old  cases 
which  prove  that  a  consideration  consistent  with  that  stated  in  the 
deed  may  be  given  in  evidence.  That  doctrine  was  first  established 
in  the  case  of  Villiers  v.  Beamont,  2  Dyer,  146  a,  where  the 
subject  was  very  much  discussed,  and  was  decided  by  three  Judges 
against  the  opinion  of  the  remaining  Judge.  It  was  concurred  in 
by  many  subsequent  decisions,  especially  those  reported  by  Lord 
Coke.  The  first  is  Mildmay*s  Case,  1  Co.  Eep.  176  a,  2 ;  in  that 
case  Lord  Coke  does  not  refer  to  the  case  in  Dyer,  but  he  states 
the  proposition  in  the  same  terms  in  which  it  is  there  stated.  In 
a  subsequent  case  he  refers  to  the  case  in  Dyer;  that  is,  the  Court 
refers  to  that  case,  according  to  the  report  by  Lord  Coke.  In 
VeriwrCs  Case,  2  Co.  Eep.  1  a,  p.  248,  and  Btd^s  Case,  4  Co.  Eep. 
40  a,  p.  131,  the  doctrine  is  stated  in. the  terms  of  the  report  in 
Dyer,  so  that  the  doctrine  first  stated  in  Dyer  has  been  confirmed 
by  repeated  decisions,  and  it  has  ever  since  been  consistently 
acted  upon  by  the  Courts  of  law  and  equity.  There  are  later 
cases  confirming  the  doctrine,  and  it  has  been  confirmed  by  the  case 
of  Doe  d.  Milhurn  v.  Salkeld,  Willes'  Eep.  673,  which  came 
before  Chief  Justice  Willes,  who  referred  to  Bedel's  Case,  and  re- 
stated the  proposition  contained  in  it     I  should  not  have  gone  so 
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minutely  into  the  details  of  these  cases  but  for  the  case  before 
Lord  Habdwigke,  in  which  he  is  said  to  have  expreased  a  contrary 
opinion.  It  is  not  necessary,  however,  to  question  that  opinion, 
in  order  to  the  decision  of  the  point  before  me.  In  that  case  there 
was  no  consideration  stated  on  the  face  of  the  deed.  Lord 
Hajldwickk  thought  that  a  consideration  might  be  proved;  that 
was  consistent  with  the  deed :  but  Lord  Hardwicke  went  on  to 
state  that  which  was  unnecessary  to  the  decisioa  of  the  case  before 
him :  that  where  a  consideration,  as  '^  of  natural  love  and  affec- 
tion, *  is  stated  in  a  deed,  another  cannot  be  proved,  because  that 
would  be  inconsistent  with  the  deed.  I  do  not  know  whether  Lord 
Hardwicke  is  correctly  reported;  but,  if  the  case  is  accurately 
reported  in  Vesey,  Lord  Hardwicke  expressed  an  opinion  at  vari- 
ance with  the  decisions  in  the  cases  I  have  cited,  and  it  is  prob* 
able  that  what  he  said  may  have  been  incorrectly  reported.  In 
this  case,  I  am  of  opinion  that  evidence  was  properly  received  of 
a  further  consideration  not  mentioned,  in  addition  to  the  consid- 
eration stated  in  the  deed,  and  not  inconsistent  with  it  The  only 
remaining  point  is,  whether  the  Court  will  decree  specific  perform* 
ance  of  an  agreement  to  grant  an  annuity  not  charged  upon  land, 
but  a  mere  personal  annuity.  It  was  said  that  the  party  might  go 
to  a  Court  of  law  and  recover  damages  for  breach  of  the  agree- 
ment, and  therefore  it  was  not  b  case  for  the  interference  of  a 
Court  of  equity.  The  answer  to  that  is  this,  that  there  are  several 
cases  in  which  the  contrary  has  been  decided,  and  the  point  has 
been  decided  in  the  House  of  Lords.  Damages  at  law  would  be 
estimated  by  a  jury  according  to  the  average  duration  of  human 
life ;  but  it  might  or  might  not  be  a  sufficient  compensation,  as 
the  party  might  live  beyond  the  average  period  of  life.  Damages, 
therefore,  would  not  necessarily  be  a  compensation.  I  am,  there- 
fore, of  opinion  that  the  specific  performance  of  an  agreement  for 
a  personal  annuity  can  be  had  in  this  Court,  and  that  this  is  a 
case  for  such  a  specific  performance.  As  to  the  agreement  to  pro- 
vide a  house  of  £10  a  year,  that,  I  think,  falls  within  the  same 
principle.  Upon  all  these  grounds,  I  think  that  the  decision  of 
the  Vice-Chancellor,  both  in  point  of  fact  and  in  law,  was  right, 
and  that  it  ought  to  be  affirmed. 

Decree  affirmed  with  costs. 
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ENGLISH  NOTES. 

As  a  comparativelj  recent  instance  of  the  application  of  the  prin- 
ciple may  be  cited  The  Llanelly  Railway,  &c,  Co.  v.  London  &  North 
Western  Railway  Co.  (1872),  L.  K.  8  Ch.  942,  42  L.  J.  Ch.  884, 
where  it  was  held  competent  to  show  by  evidence  outside  the  instru- 
ment that  an  agreement  to  give  running  powers  was  made  in  consid- 
eration of  a  loan  of  £40,000,  although  no  consideration  was  expressed 
in  the  agreement  except  the  mutuality  of  some  of  the  stipulations. 
The  evidence  was  allowed  to  raise  the  presumption  of  an  intent  that 
the  powers  should  be  permanent. 

It  has  been  held  that  although  a  conveyance  is  expressed  to  be  for 
natural  love  and  affection,  and  for  divers  other  good  causes  and  consid- 
erations, it  is  competent  to  prove  a  valuable  consideration  so  as  to 
take  the  deed  oat  of  the  statute  27  Eliz.,  c.  4.  Bayspoole  v.  Collins 
(1871),  L.  R.  6  Ch.  228,  40  L.  J.  Ch.  289.  But  the  question  of  con- 
sideration under  this  Act  is  of  less  importance  since  the  Voluntary 
Conveyances  Act,  1893  (66  &  57  Vict.,  c.  21),  which  enacts  that  a  con- 
veyance shall  not  be  deemed  fraudulent  or  covinous  within  the  Act  27 
Eliz.  merely  by  reason  of  its  being  voluntary. 

AMERICAN  NOTES. 

In  Browne  on  Parol  Evidence,  sect.  91,  it  is  said :  **  An  unexpressed  con- 
sideration may  be  shown  by  parol;"  citing  Hartley*s  Lessees  v.  McAnultyy 
4  Yeates  (Penn.),  95;  2  Am.  Dec.  396;  McClanaJian  v.  Henderson,  2  A.  K. 
Marshall  (Kentucky),  388;  12  Am.  Dec.  412 ;  Nedoideh  v.  Meyer^  46  Missoari, 
600;  Hannan  v.  Oxley,  23  Wisconsin,  519.  And  at  sect.  92  it  is  said :  "  Parol 
evidence  is  competent  to  contradict  the  recital  of  receipt  of  the  consideration, 
or  to  show  an  additional,  smaller,  or  different  consideration ;  but  not  to  show 
an  entire  lack  of  consideration,  or  to  contradict  contractual  expressions  as  to 
price  or  quantity."  This  is  substantiated  by  O^Neale  v.  Lodge^  3  Harris  &  Mo- 
Henry  (Maryland),  433;  1  Am.  Dec-  877;  Elyaville  Manufacturing  Co,  v. 
OJdsko  Co.,  1  Maryland  Chancery,  392;  Collins  v.  Tillou's  Admr,  26  Con- 
necticut, 408;  68  Am.  Dec.  398;  Linsley  v.  Lovely,  26  Vermont,  123;  McCrea 
V.  Pwrmorl,  16  Wendell  (N.  Y.),  460;  80  Am.  Dec.  103;  Witheck  v.  Waine,  16 
New  York,  538;  McKinster  v.  Bahcocl,  26  New  York,  380;  Barker  v.  Bradley, 
42  New  York,  320;  WUkint^on  v.  Scott,  17  Massachusetts,  249 ;  Goodspeed  v. 
Fuller,  46  Maine,  141;  71  Am.  Dec.  572;  Harrison  v.  Castner,  11  Ohio  State, 
339 ;  Jones  v.  Jones,  12  Indiana,  389 ;  Holbrook  v.  Holbrook,  30  Vermont,  432; 
Swafford  v.  Whipple,  3  Iowa,  261 ;  54  Am.  Dec.  498 ;  Bolles  v.  Beach,  22  New 
Jersey  Law,  683 ;  Hamilton  v.  Af '  Quire's  Ex*rs,  8  Sergeant  &  Rawle  (Penn .),  355 ; 
Pritchard  v.  Brown,  4  New  Hampshire,  400 ;  Bowen  v.  Bell,  20  Johnson  (N.  Y.), 
838;  11  Am.  Dec.  286 ;  Watson  v.  Blaine,  12  Sergeant  &  Rawle  (Penn.),  131 ; 
14  Am.  Dec.  669 ;  Harvey  v.  Alexander,  1  Randolph  (Virginia),  219 ;  10  Am. 
Decu  519 ;  Tyler  v.  Carlton,  7  Greenleaf  (Maine),  175 ;  20  Am.  Dec    357 ; 
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Peck  V.  Vandenberg,  30  California,  23  ;  Oliver  v.  Oliver,  4  Rawle  (Penn.),  141 ; 
26  Am.  Dec.  123;  Beach  v.  Packard,  10  Vermont,  96;  33  Am.  Dec.  185;  De- 
peyster  v,  Gould,  2  Green  Chancery  (New  Jersey),  474 ;  29  Am.  Dec.  723 ; 
Groves  v.  Steel,  2  Louisiana  Annual,  480 ;  46  Am.  Dec.  551 ;  RockhUl  y. 
Spraggs,  9  Indiana,  30 ;  68  Am.  Dec.  607 ;  Buckley's  Appeal,  48  Penn.  State, 
491 ;  88  Am.  Dec.  468 ;  Sullivan  v.  Lear,  23  Florida,  463;  11  Am.  St  Rep.  388; 
Booth  V.  Hynes,  54  Illinois,  363;  Howell  v.  Moores,  127  Illinois,  67;  Parker  v. 
Foy,  43  Mississippi,  260 ;  55  Am.  Rep.  484 ;  Adams  v.  Lombard,  80  California, 
426  ;  Murdock  v.  Cox,  118  Indiana,  266;  Scoggin  v.  Schloath,  15  Oregon,  380; 
Woody.  Moriarity,  15  Rhode  Island,  518;  Wheeler  y.  BillingSy  38  New  York, 
263 ;  McConnell  v.  Brayner,  63  Missouri,  461 ;  Schillinger  v.  McCann^Q  Greenleaf 
(Maine),  364;  Hebbard  v.  Haughian,  70  New  York,  54;  Baldwin  v.  Dow,  130 
Massachusetts,  416;  Burtiham  y.  Dorr,  72  Maine,  198;  Holmes*  Appeal,  79 
Penn.  State,  279;  Fall  v.  Glover,  34  Nebraska,  522;  Union  M.  L.  Ins.  Co.  v. 
Kirchoff,  133  Illinois,  368 ;  Fechheimer  v.  Tronstine,  15  Colorado,  386.  These 
decisions  are  based  on  the  theory  that  the  deed  is  not  the  contract,  but  the 
simple  effectuation  of  the  parol  contract. 

The  later  New  York  cases  reverse  the  doctrine  of  Schermerhom  v.  Vander^ 
heyden,  1  Johnson,  139 ;  3  Am.  Dec.  304,  which  was  declared  with  very  little 
apparent  consideration,  although  similar  doctrine  was  also  laid  down  in 
Maryland  (Betts  v.  Union  Bank,  1  Harris  &  Gill,  175;  18  Am.  Dec.  283; 
Bladen  v.  Wells,  30  Maryland,  577),  South  Carolina  {Graves  y.  Carter,  2  Hawks, 
576;  11  Am.  Dec.  786),  Louisiana  (Harrison  v.  Laverty,  8  Martin,  213; 
13  Am.  Dec.  283),  and  Texas  (^McCampbell  y.  Durst,  73  Texas,  410). 

Chief  Justice  Appleton,  in  Goodspeed  v.  Fuller,  46  Maine,  141 ;  71  Am. 
Dec.  572,  accurately  summed  up  the  matter  as  follows :  "  It  may  be  shown 
that  the  price  of  the  land  was  less  that  the  consideration  expressed  in  the 
deed,  as  in  Bowen  v.  Bell,  20  Johns.  338;  or  that  it  was  more,  as  in  Belden  v. 
Seymour,  8  Conn.  304 ;  or  that  it  was  contingent,  dependent  upon  the  price  the 
grantee  may  obtain  upon  a  resale  of  the  land,  as  in  Hall  v.  Hall,  8  N.  H.  129; 
or  that  it  was  in  iron,  when  the  deed  expressed  a  money  consideration,  as  in 
McCrea  v.  Purmort,  W  Wend.  400 ;  or  that  no  money  was  paid,  but  that  it 
was  an  advancement,  as  in  Meeker  v.  Meeker,  16  Conn.  387 ;  or  that  a  portion 
of  the  price  was  to  be  paid  by  the  grantee  and  the  balance  was  an  advance- 
ment, as  in  Hay  den  v.  Mentzer,  10  S.  &  R  329 ;  or  that  it  was  paid  by  some  one 
other  than  the  grantee  and  thus  raise  a  resulting  trust,  as  in  Scoby  v.  Blanch- 
ard,  3  N.  H.  170;  Pritchard  y.  Brown,  4  N.  H.  397;  Dudley  v.  Bosworth,  10 
Humph.  9.'*  "The  entire  weight  of  authority  tends  to  show  that  the 
acknowledgment  of  payment  in  a  deed  is  open  to  unlimited  explanation  in 
every  direction." 

In  Fechheimer  v.  Tronstine,  15  Colorado,  386,  the  Court  said :  "  As  a  general 
rule,  the  consideration  recited  in  an  instrument  under  sea],  as  well  as  in  a 
simple  receipt,  is  primd  facie  evidence  only,  and  may  be  controlled  or  rebutted 
by  parol  proof.  It  is  now  firmly  established  that  such  recitals  stand  upon  a 
.  distinct  basis,  and  are  merely  primd  facie  evidence  against  the  party  making 
them.  They  are  like  ordinary  receipts  which  are  open  to  explanation  by  parol. 
This  question  has  been  frequently  before  the  Courts,  and  the  rule  in  favor  of 
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the  admissibility  of  such  evidence  is  now  well  settled.  That  this  is  true  of 
ordinary  receipts  for  money,  there  can  be  no  doubt.  This  is  said  by  Dr.  Whar- 
ton to  be  <  a  necessary  consequence  of  the  informality  of  such  instruments.' 
2  Whart.  Ev.,  §  1064.  The  same  rule  has  been  applied  in  many  cases  to  the 
consideration  clause  in  a  deed  under  seaL  See  Wilkimon  v.  ScoUj  17  Mass.  249 ; 
Clapp  V.  Tirrelly  20  Pick.  247 ;  Tkayer  v.  VUes,  23  Vt.  494 ;  White  v.  MUUr,  22  id. 
880 ;  Belden  v.  Seymour,  8  Conn.  304 ;  Bowen  v.  Bell,  20  Johns.  338 ;  Bassett  v. 
BasseUy  55  Me.  127.  In  WUkinson  v.  Scott,  supra,  it  was  held  that  a  receipt 
was  always  open  to  explanation,  and  the  fact  that  it  was  under  seal  did  not 
change  the  rule;  and  although  a  grantor  was  estopped  by  his  deed  to  deny 
that  he  granted  or  that  he  had  a  good  title  to  the  estate  conveyed,  yet  he  was 
not  bound  by  the  consideration  expressed ;  but  that  the  real  consideration 
might  be  proven.  In  Clapp  v.  Tirrell,  supra,  it  was  held  that  the  considera- 
tion expressed  was  only  prima  facie  evidence  of  payment,  and  that  it  might  be 
controlled  and  rebutted  by  proof.  And  in  Thayer  v.  Viles^  supra,  it  was  held 
that  the  recitals  in  a  deed  of  the  amount  of  the  consideration  and  its  receipt 
will  not  estop  a  party  from  sustaining  an  action  for  the  price.  In  White  v. 
Miller,  supra,  it  was  decided  that  such  recitals  were  subject  to  explanation. 
In  Belden  v.  Seymour,  supra,  it  was  said :  *  The  only  operation  of  a  clause  in 
a  deed  regarding  the  consideration  is  to  prevent  a  resulting  trust  in  the 
grantor,  and  to  estop  him  forever  to  deny  the  deed  for  the  uses  therein  men- 
tioned.' We  deem  further  reference  to  authorities  unnecessary.  It  is  suffi- 
cient to  say  that  it  is  clearly  established  by  the  great  weight  of  authority,  that 
as  a  general  rule,  the  consideration  in  an  instrument  under  seal,  as  well  as  in 
a  simple  receipt,  may  be  explained  by  parol  evidence.*' 

It  may  be  shown  that  the  consideration  was  an  exchange  of  lands :  Bristol 
Sav,  Bank  v.  Stiger,  86  Iowa,  344.  Or  in  part  the  assumption  of  a  mortgage : 
Hopper  V.  Calhoun,  52  Kansas,  703 ;  39  Am.  St.  Rep.  363.  Or  in  a  deed  from 
father  to  daughter,  a  donation  to  support  the  title  of  a  purchaser  from  the 
daughter,  the  statute  allowing  a  married  woman  to  convey  property  acquired 
by  gift :  Velton  v.  Carmack,  23  Oregon,  282 ;  20  Lawyers*  Rep.  Annotated, 
101.  Or  in  a  deed  from  sister  to  brother,  a  further  agreement  by  the  grantee 
to  support  the  parents :  Wilfong  v.  Johnson^  41  West  Virginia,  283.  Or  in 
a  deed  to  a  railroad  company,  expressed  to  be  *<  benefit  to  be  derived  from  the 
building  of  the  road  and  one  dollar  paid,"  the  company's  promise  to  build  a 
station  on  the  land :  Louisoille,  Sfc.  Ry.  Co,  v.  Neafus,  93  Kentucky,  53.  Or 
that  part  of  the  consideration  was  that  intoxicating  liquors  should  not  be 
sold  on  the  land :  Hall  v.  Solomon,  61  Connecticut,  476 ;  29  Am.  St.  Rep. 
218.  Or  an  oral  agreement  to  pay  certain  debts  of  the  grantor:  Price  v. 
Miller  (So.  Carolina),  to  appear.  Or  that  instead  of  love  and  affection  it 
was  money :  Nichols  v.  Burch,  128  Indiana,  324.  Or  that  there  was  an  agree- 
ment to  survey  the  land  and  pay  for  excess  or  deduct  for  deficiency :  Ludeke 
v.  Sutherland,  87  Illinois,  481 ;  29  Am.  Rep.  66.  Or  to  pay  more  in  the 
future:  Kickland  v.  Menasha  Co.,  68  Wisconsin,  34;  60  Am.  Rep.  831.  Or 
to  execute  a  will  in  the  grantor's  favor :  Manning  v.  Pippen,  86  Alabama, 
857.  Or  that  it  was  in  full  of  all  claims  of  the  grantee,  including:  one  in 
suit:  Groves  v.  Steel,  2  Louisiana  Annual, 480;  46  Am.  Dec.  551 ;  Kimball  v. 
VOL.  xrv.  —  48 
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Myersy  22  Michigan,  276 ;  4  Am.  Rep.  4^7.  Or  also  in  full  of  a  claim  for 
trespass :  Hodyet  v.  Heal^  80  Maine,  281.  An  absolute  mortgage  may  be 
shown  lo  have  been  a  mere  indemnity  for  future  advances :  Ma$e$  v.  Balfieldy 

27  South  Carolina,  324.  It  may  be  shown  that  the  grantee  took  subject  to 
an  incumbrance  of  which  he  knew :  AlUn  v.  Lee,  1  Indiana,  58;  48  Am.  Dec. 
852.  So  a  reservation  of  growing  crops  may  be  shown :  Kl%ue  v.  SparkSf  10 
Indiana  App.  Ct.  444. 

**  The  rule  does  not  forbid  an  inquiry  into  the  object  of  the  parties  in  exe- 
cuting or  receiving  the  instrument."    Peugh  v.  Daois,  96  United  States,  886. 

The  contrary  is  held  in  a  few  jurisdictions.  Thus  in  Wilkinson  v.  Wilkin^ 
ion,  2  Devereuz  Equity  (Nor.  Car.),  877,  it  is  said :  <<  The  consideration  upon 
which  a  deed  is  made  is  an  important  part  of  the  contract ;  and  when  it  is 
distinctly  declared,  parol  evidence  is  not  more  admissible  to  contradict  or 
substantially  to  vary  that,  than  any  other  terms  upon  which  the  parties  have 
expressed  their  agreement."  So  a  valuable  consideration  may  not  be  substi- 
tuted for  love  and  affection.  Houston  v.  Mackman^  66  Alabama,  559 ;  41  Am. 
Rep.  756 ;  Christopher  v.  Christophery  64  Maryland,  583  (citing  darkson  y. 
Hmnwayj  2  P.  Wms.  204) ;  Burrage'i  Le$$ee  v.  Beardsley,  16  Ohio,  488  (citing 
Eind't  Lessee  v.  Longworth,  11  Wheaton  (U.  S.  Sup.  Ct.),  214). 

But  where  the  consideration  recited  is  the  release  of  a  debt,  it  may  not  be 
shown  to  include  the  release  of  the  grantor^s  liability  to  the  grantee  as  guar- 
dian. Baum  V.  Lynn,  72  Mississippi,  932 ;  30  lawyers'  Rep.  Annotated,  441. 
So  a  parol  reservation  of  a  growing  crop  may  not  be  sho'^^.  Aihms  v.  Wai- 
kins,  108  Michigan,  481.  So  where  the  recital  is  that  the  purpose  is  the 
widening  of  a  street,  and  that  the  city  should  cause  the  removal  of  the  gran* 
tor's  fixtures  on  the  land  conveyed,  no  agreement  of  the  city  to  perform  other 
acts  may  be  shown.  Weaver  v.  Gainesville,  1  Texas  Civil  Appeals,  286: 
**  This  recital  is  more  than  the  mere  receipt  of  the  payment  of  the  purchase- 
money  ;  it  is  also  the  written  evidence  of  a  contract  between  the  parties  that 
the  plaintiff  would  grant  the  right  of  way,  and  that  the  defendant  would  con- 
struct the  road  over  the  same."  So  in  respect  to  a  written  lease,  evidence  is 
not  admissible  to  show  that  part  of  the  rent  was  to  be  taken  out  in  board. 
Stull  V.  Thompson,  154  Fenn.  State,  43.  *<  This  was  a  direct  contradiction 
of  the  terms  of  the  lease,  and  was  properly  excluded.  The  case  is  admittedly 
close  under  some  of  our  decisions,  but  we  think  it  was  properly  decided." 
(Clearly  so,  because  the  agreement  was  executory.) 

Parol  evidence  that  the  deed  was  without  consideration  may  not  be  shown 
as  between  the  parties.  Gardner  v.  Lightfoot,  71  Iowa,  577  ;  Feeney  v.  Houh 
ard,  79  California,  525 ;  Salisbury  v.  Clarke,  61  Vermont,  453 ;  Hammond  v. 
Woodman,  41  Maine,  177  ;  66  Am.  Dec.  219;  Finlayson  y.  Finlayson,  17 
Oregon,  347 ;  8  Lawyers'  Rep.  Annotated,  801 ;  Hebbard  v.  Haughian,  70 
New  York,  54;  Goodspeed  v.  Fuller,  46  Maine,  141.  Non-pa3rment  of  a 
nominal  consideration  may  not  be  shown  to  defeat  a  deed.  Meriam  v.  Harsen, 
2  Barbour  Chancery  (N.  Y.),  267. 

But  evidence  is  admissible  to  show  that  a  mortgage  was  without  considera- 
tion, because  of  its  executory  character.    Baird  v.  Baird,  145  New  York,  650 ; 

28  Lawyers'  Rep.  Annotated,  375. 
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No.  13.  — LAMPON  v.  CORKE. 
(K.  B.  1822.) 

Ko.  14.  — BOYD  V.  PETRIE. 

(CH.  1872.) 

No.  15.— DANE Y  v.   C0UTT3  &  CO. 
(OH.  1885.) 

RULE. 

Where  the  operative  part  of  a  deed  is  unambiguous  and 
consistent  with  the  general  scope  and  character  of  the  deed, 
its  effect  is  not  to  be  cut  down  by  a  recital ;  but  where  the 
operative  part  is  ambiguous,  it  may  be  controlled  by  a  clear 
and  unambiguous  recital. 

In  a  release,  general  words  in  the  operative  part  are 
qualified  by  the  recital. 

Lampon  the  Tonnger  v.  Corke. 

5  Barn.  &  Aid.  606-612  (24  R.  R.  488). 

Bdea8e.—  C(miroUedbyBeoikds, 

A  deed  containiDg  a  general  release  of  all  debts,  &c,  recited  that  the  [606] 
releasee  had  previously  agreed  to  pay  to  the  releasor  the  sum  of  £40  for 
the  possession  of  certain  premises,  and  that  in  ''  consideration  of  the  said  sam  of 
£40  being  now  so  paid  as  hereinbefore  is  mentioned,"  and  also  in  consideration 
of  the  sum  of  lOs.  apiece,  well  and  truly  paid  to  the  said  releasor  and  J.  S.,  the 
receipt  of  which  said  several  sums  of  money  they  did  thereby  acknowledge,  did 
release,  &e.  There  was  also  a  receipt  for  the  sum  of  £40  indorsed  on  the  release. 
But  it  appeared  on  action  afterwards  brought  for  this  sum  that,  in  fact,  it  had 
never  been  paid.  Held,  that  this  deed  of  release  was  no  estoppel,  inasmuch  as 
the  general  words  of  release  were  qualified  by  the  recital,  which  stated  only  an 
agreement  to  pay,  and  not  an  actual  payment  of  the  sum  of  £40. 

Assumpsit  against  the  defendant,  as  the  maker  of  the  following 
promissory  note,  dated  Edenbridge,  April  11th,  1821,  "  Two 
months  after  date  I  promise  to  pay  Mr.  Thomas  Lampon,  junior, 
or  order,  the  sum  of  £40,  value  received  this  day,  in  things 
appraised  by  Mr.  Doubell,  and  in  having  possession  given  to  me 
of  the  premises  lately  held  under  me  by  Thomas  Lampon,  senior, 
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afterwards  by  the  sheriff. '  The  declaration  contained,  also,  counts 
for  goods  sold  and  delivered,  and  the  usual  money  counts.  Plea, 
general  issue.  At  the  trial  at  the  last  London  sittings,  before 
Abbott,  Ch.  J. ,  it  appeared  that  the  defendant  was  the  landlord 
of  certain  premises  occupied  by  the  plaintiff's  father,  and  that 
the  plaintiff  having  taken  possession  of  the  premises,  and  the 

crops  growing  thereon,  under  a  writ  of  execution  against 
[*607]  *his  father,  the  defendant,  in  order  to  get  possession  of 

the  premises  and  crops,  gave  the  note  in  question,  which, 
when  originally  signed  by  him,  did  not  contain  the  words  "  or 
order.'  These  words  were  inserted  on  the  14th  April,  1821, 
without  his  knowledge.  Under  these  circumstances  the  Lord 
Chief  Justice  thought  the  count  on  the  note  could  not  be  sus- 
tained, and  the  plaintiff  then  proceeded  on  the  other  counts  in  the 
declaration.  The  defendant,  in  answer  to  the  plaintiff's  case, 
put  in  a  deed,  executed  by  the  plaintiff,  dated  14th  April,  1821, 
which  recited  that  Thomas  Lampon  the  elder  was  in  possession  of 
certain  hereditaments  and  premises,  as  tenant  to  the  defendant, 
but  which  tenancy  would  have  expired  on  the  29th  day  of  Sep- 
tember, 1821,  had  it  not  been  otherwise  determined;  and  that  the 
plaintiff  had  recovered  a  judgment  against  the  said  Thomas  Lampon 
the  elder  for  the  sum  of  £450,  besides  costs  of  suit ;  and  there- 
upon all  the  estate,  term,  and  interest  of  the  said  Thomas  Lampon 
the  elder,  of  and  in  the  said  hereditaments  and  premises,  together 
with  the  crops  growing  thereon,  were  taken  in  execution,  by 
virtue  of  a  writ  of  fieri  facias,  and  the  warrant  grounded  thereon, 
at  the  suit  of  the  plaintiff;  and  that  the  defendant,  being  desirous 
of  obtaining  possession  of  the  premises,  applied  to,  and  prevailed 
on,  the  plaintiff,  as  such  judgment  creditor,  to  give  him  possession 
of  the  same,  which  the  plaintiff  accordingly  did,  on  the  11th  day 
of  April,  instant,  he,  the  said  defendant,  having  then  agreed  to 
pay  unto  the  plaintiff  the  sum  of  £40  for  such  possession ;  and  that 
the  defendant  had  requested  the  said  Thomas  Lampon  the  elder 
and  the  plaintiff  to  execute  an  assignment  of  all   their  estate, 

title,  and  interest  in  the  said  hereditaments,  which  they 
[*  608]  had  agreed  to  do ;  and  then  *  proceeded  to  state,  that,  in 

pursuance  of  such  agreement,  "  and  in  consideration  of  the 
said  sum  of  £40  being  now  so  paid  to  the  plaintiff,  as  hereinbefore 
is  mentioned; "  and  also  in  consideration  of  the  sum  of  10&  apiece 
to  the  said  Thomas  Lampon  the  elder  and  the  plaintiff,  in  hand 


R  C.  VOL.  XIV.]      SECT.  H.  —  INTERPRETATION  OF  DEEDS,  ETC.         757 
Vo.  18.  —  Lampon  ▼.  Corka,  5  Barn,  db  Aid.  608,  808. 

well  and  truly  paid  by  the  defendant,  immediately  before  the  exe- 
cution of  those  presents,  the  receipts  of  which  said  several  sums 
of  money  they  did  severally  and  respectively  acknowledge;  and 
from  the  same  sums  respectively  and  every  part  thereof  did 
thereby  severally  and  respectively  release  the  defendant,  his  heira, 
&C. ,  the  plaintifiF  bargained,  sold,  &c.  ;  and  Thomas  Lampon  the 
elder  bargained,  sold,  ratified,  and  confirmed  unto  the  defendant 
his  heirs,  &c. ,  all  the  messuages  or  tenements,  &c.  ;  and  it  was 
further  stated,  that  for  the  considerations  thereinbefore  mentioned, 
and  also  of  the  sum  of  10s.  to  the  plaintiff  in  hand  paid  by  the 
defendant,  immediately  before  the  execution  of  those  presents,  the 
receipt  whereof  was  thereby  acknowledged,  he  the  plaintiff  gener- 
ally released  the  defendant,  his  heirs,  &c. ,  from  all  dues,  sums, 
claims,  and  demands  whatsoever,  both  at  law  and  in  equity. 
There  was  also  indorsed  on  the  deed  a  receipt  by  the  plaintiff  for 
the  sum  of  £40,  dated  April  14th,  1821.  The  Lord  Chief  Justice 
thought  this  deed  not  a  sufficient  answer  to  the  plaintiff's  case,  it 
being  clearly  proved  and  admitted  that,  in  fact,  the  sum  of  £40 
above  mentioned  had  never  been  actually  paid.  The  plaintiff 
accordingly  had  a  verdict ;  and  now. 

Puller,  by  leave  of  the  Lord  Chief  Justice,  moved  to  enter  a 
nonsuit.  Here  the  release  was  a  complete  answer  to  the  plaintiff's 
demand,  and  he  cannot  be  allowed  after  an  admission, 
by  deed,  of  the  fact  of  payment  *  of  the  £40,  to  prove,  by  [*  609] 
parol  evidence,  that  it  had  not  been  so  paid.  Rowntree 
v.  Jacob,  2  Taunt.  144;  Co.  Litt  512.  The  plaintiff's  remedy,  if 
he  has  any,  is  in  equity ;  but  at  law  the  release  is  a  good  defence ; 
for  he  has,  in  terms,  distinctly  admitted  the  receipt  of  the  £40. 

Abbott,  Ch.  J.  :  — 

It  appears  to  me  that  in  this  case  the  release  does  not  operate 
to  prevent  the  plaintiff  from  recovering.  The  deed  is,  indeed, 
inaccurately  worded ;  but  the  Court  ought  to  give  such  an  effect 
to  it  as  may  best  consist  with  what  appears  to  have  been  the 
manifest  intention  of  the  parties,  and  what  may  best  conduce  to 
the  real  justice  of  the  case.  In  the  recital  it  speaks,  in  the 
first  place,  of  an  agreement  to  pay,  and  not  of  the  actual  pay- 
ment of  the  sum  of  £40.  And  then  the  consideration  for  the 
release  is  stated  in  these  words :  "  In  consideration  of  the  said  sum 
of  £40  being  now  so  paid  to  the  said  Thomas  Lampon  the  younger, 
as  hereinbefore  is  mentioned."      These   latter  words  show  that 
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the  parties  meant  to  refer  to  the  former  part  of  the  deed,  where  it 
speaks  of  an  agreement  to  pay  this  sum ;  and  that  we  ought  to  read 
the  whole  sentence  thus :  "  In  consideration  of  the  said  sum  of 
£40  being  now  so  agreed  to  be  paid  as  aforesaid. '  If  that  were 
not  so,  this  absurdity  would  follow:  that  the  deed  would  recite 
an  agreement  to  release  in  consideration  of  the  payment  of  £40, 
and  then  would  proceed  to  release  the  defendant  from  the  payment 
of  that  very  sum  itself.  We  have  been  pressed  with  the  difficulty 
arising  out  of  the  words  immediately  following :  ^  the  receipt  of 
which  said  several  sums  of  money  they,  the  said  Lampon  the  elder 
and  plaintiff,  admit,  &a"     But  these  may  and  do  refer,  most 

properly,  to  the  payment  of  10«.  apiece  to  those  persons 
[*610]  *  mentioned  immediately  before.     And  by  so  construing 

the  deed  the  whole  becomes  intelligible,  and  consistent 
with  the  justice  of  the  case  and  the  obvious  intention  of  the  par-^- 
tie&  I  think,  therefore,  that  the  operation  of  this  deed  was  not 
to  release  this  sum,  inasmuch  as  the  release,  though  in  general 
terms,  must  be  controlled  by  the  previous  recital.  The  verdict  is, 
therefore,  right 
Bayley,  J.  :  — 

The  true  question  is,  whether  there  is  anything  in  this  deed 
which  clearly  shows  that  this  sum  of  £40  has  been  paid  to  the 
plaintiff,  and  that  not  by  a  security,  but  in  money.  It  must 
necessarily  be  admitted  that  this  release  would  have  been  an 
answer  equally  to  the  action  on  the  note,  if  the  note  had  re- 
mained unaltered.  Then,  are  the  words  so  clear  as  to  leave  no 
doubt  ?  It  first  recites  that  the  £40  had  been  agreed  to  be  paid. 
The  recital  does  not  go  on  to  say,  in  addition  to  this,  that  the  £40 
had  been  paid ;  but  when  we  come  to  the  operative  part,  we  find 
it  stated  that,  "  in  consideration  of  the  sum  of  £40  being  now  so 
paid,  as  hereinbefore  is  mentioned, "  &c.  Now,  the  words  "  so 
paid, "  and  '^  as  hereinbefore  is  mentioned, "  obviously  do  not  refer 
to  a  new  payment,  but  to  some  former  payment,  mentioned  in  the 
deed.  Then,  if  we  look  back,  we  find  no  actual  payment  there 
stated,  but  only  an  agreement  to  pay.  The  words  of  the  deed, 
therefore,  are  ambiguous,  and  let  us  in  to  inquire  whether  there 
was  an  actual  payment  or  not  And  on  the  facts  stated  there  is 
no  doubt  as  to  that  point  The  Court  is  not,  therefore,  prevented 
from  deciding  according  to  what  appears  plainly  the  justice  of  the 
case;  for  although  the  note,  as  a  security,  is  invalid,  yet  the  debt 
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for  which  it  was  given,  not  being  paid,  remains  still  due  to  the 
plaintiff. 

•HOLROYD,  J.:—  [*611] 

The  plaintiff  is  entitled  to  our  judgment,  unless  he  is 
estopped,  either  hj  the  deed  of  release  or  by  the  receipt  indorsed 
on  it  As  to  the  latter,  it  is  sufficient  to  observe,  that,  not  being 
under  seal,  it  cannot  amount  to  an  estoppel ;  but  can  only  be  evi- 
dence for  the  jury,  capable  of  being  rebutted  by  the  other  circum- 
stances in  the  case.  And,  if  so,  then,  as  it  is  admitted  that  no 
such  payment  has  actually  been  made,  this  receipt  becomes  of  no 
importance.  As  to  the  deed,  it  seems  to  me  to  depend  on  the 
construction  to  be  given  to  the  words  already  referred  to,  "  In  con- 
sideration of  the  said  sum  of  £40  being  now  so  paid,  as  hereinbe- 
fore is  mentioned. "  If  the  deed  had  absolutely  stated  a  payment, 
unaccompanied  by  such  words  of  reference,  the  case  would  be  very 
different.  But  here  there  are  words  of  reference ;  and  we  must, 
therefore,  look  to  the  prior  part  of  the  deed,  and  there  we  lind  no 
statement  of  actual  payment,  but  only  of  an  agreement  to  pay. 
It  seems  to  me,  therefore,  that  this  does  not  amount  to  an  estoppel, 
so  as  to  shut  out  the  plaintiff  from  proof  of  the  truth  of  the  trans- 
action. Estoppels  are  odious  in  the  law,  and,  being  so,  they 
ought  not  to  be  allowed,  unless  they  are  very  plainly  and  clearly 
made  out.  That  is  not  the  case  in  this  deed,  and  therefore  I 
think  it  is  no  estoppel ;  and  then  the  verdict  is  right 

Best,  J.  :  — 

If  a  party  give  a  general  release,  it  will,  undoubtedly,  extend 
to  all  debts  then  due ;  and  the  passage  cited  from  Ca  Litt  is  to 
that  effect  But  that  must  be  understood  of  a  release  without  any 
previous  recital  qualifying  its  operation.  If  there  be  introductory 
matter,  that  will  qualify  the  general  words  of  the  release.  That 
is  the  case  here.  It  is  quite  clear,  looking  at  the  recital, 
what  was  the  intention  of  these  parties.  'The  words,  [*612] 
"  as  hereinbefore  is  mentioned,"  show  that  the  parties  re- 
ferred to  the  previous  part,  where  an  agreement  to  pay  is  stated. 
In  Bowntru  v.  Jacob,  the  debt  was,  in  general  terms,  admitted  to 
have  been  paid.  But  that  is  not  so  here,  there  being  words  of 
reference  annexed.  As  to  the  receipt  indorsed,  that  stands  on  a 
different  ground ;  for,  not  being  under  seal,  it  is  no  estoppel,  and 
its  truth  may  be  disputed.     This  rule  must,  therefore,  be  refused. 

Rule  refused. 
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Boyd  T.  Fetrie. 

L.  R.  7  Ch.  385-395  (s.  c.  41  L.  J.  Ch.  378 ;  25  L.  T.  460 ;  20  W.  R.  513). 

Power  of  Sale.  —  Mortgage.  —  Transfer  of  Mortgage.  —  Destruction  of  Power. 
[385]  Id  1825  D.  mortgaged  an  estate  to  I.  in  fee  (subject,  among  other  incum- 
brances, to  an  existing  mortgage  for  £3000)  to  secure  £27,000  payable 
at  the  end  of  twelve  mouths,  with  interest  in  the  meantime.  The  mortgage  deed 
contained  a  power  of  sale  providing  that  if  default  should  be  made  in  payment  of 
the  interest,  or  auy  part  of  it,  fur  a  month  after  auy  of  the  days  appointed  for 
payment,  or  in  payment  of  the  principal  on  the  appointed  day,  then  at  any  time 
thereafter,  though  no  advantage  should  have  been  taken  of  any  previous  default, 
I.,  his  heirs  or  assigns,  might  sell.  In  1830, 1,  having  called  for  payment,  a  deed 
of  transfer  was  executed  to  K.  and  R.  This  deed,  after  recitiug  that  I.  was  en- 
titled to  the  prior  mortgage  for  £3000,  recited  the  mortgage  of  1825,  and  that 
**  in  the  now  reciting  indeuturo  a  power  of  sale  is  contained  for  the  better  secur- 
ing of  the  principal  sum  and  interest,  but  the  said  power  has  not  been,  and  is  not 
inteuded  to  be  exercised,*'  and  reciting  the  calling  in  of  the  mortgage  moneys, 
and  that  D.  had  applied  to  K.  and  R.  to  discharge  them,  "  which  K.  and  R. 
have  agreed  to  do  on  having  the  said  sums  so  agreed  to  be  advanced  as  aforesaid 
secured  to  them  by  an  assignment  of  the  said  several  securities  hereinbefore  re- 
cited, aud  generally  in  the  manner  hereinafter  appearing."  Then,  in  ctmsidera- 
tion  of  £80,000  paid  to  I.  by  K.  and  R.,  I.,  at  the  request  of  D.,  assigned,  and 
D.  confirmed  to  K.  and  R.,  the  moneys  due  on  the  mortgages,  "  and  all  powers 
and  remedies  for  recovering  the  same  sums  respectively,  and  all  benefit  of  the 
said  several  indentures  of  mortgage,  and  of  every  covenant  and  security  therein 
respectively  contained."  Then  I.  conveyed  and  D.  confinned  to  K.  and  R.  in 
fee  the  mortgaged  estates,  subject  to  a  proviso  for  redemption  if  D.  should  pay 
the  principal  of  £30,000  on  the  day  therein  named,  being  at  the  expiration  of 
seven  years,  and  should  in  the  meantime  pay  interest  half-yearly  on  the  days 
therein  named.  It  was  agreed  that  the  money  should  remain  on  the  security  for 
seven  years,  D.  not  to  be  at  liberty  to  pay  it  off  sooner,  and  K.  and  R.  not  to  call 
for  payment  sooner,  unless  default  was  made  in  payment  of  interest,  or  D.  died. 
There  was  a  power  of  sale  to  arise  if  default  should  be  made  in  payment  of  the 
principal  or  interest  contrary  to  the  terms  of  the  proviso  for  redemption,  and  a 
covenant  by  K.  and  R.  that  no  sale  of  the  property  should  be  made  without  three 
months'  notice.  The  persons  claiming  under  K.  and  R.  having  put  up  the  prop- 
erty for  sale,  the  purchasers  objected  that  the  power  of  sale  in  the  deed  of  1825 
was  gone,  and  that  the  vendors  could  not  make  a  good  title  as  against  mesne 
incumbrancers." 

Held  (reversing  the  decision  of  the  Master  op  the  Rolls),  that  the  power 
of  sale  in  the  mortgage  of  1825  was  still  subsisting  and  capable  of  being 
exercised. 

This  was  an  appeal  from  an  order  of  Lord  Eomilly,  M.  R,  as 
far  as  it  declared  a  power  of  sale  contained  in  a  mortgage  deed  of 
the  ISth  of  June,  1825,  to  have  been  extinguished. 
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*  By  an  indenture  of  release  dated  the  15th  of  June,  [*  386] 
1825,  made  between  Eobert  Foster  Grant  Dalton  (then 
R  F.  Grant)  of  the  first  part,  divers  other  persons  of  the  next  ten 
parts,  and  Charles  Ingram  of  the  twelfth  part,  and  by  a  fine  levied 
in  pursuance  of  it,  the  Ingoldsthorpe  and  Snettisham  estates  were 
conveyed  (subject,  as  regarded  the  Ingoldsthorpe  estate,  to  a  mort- 
gage dated  the  11th  of  January,  1785,  for  £15,000),  to  the  use  of 
Charles  Ingram  in  fee,  subject  to  a  proviso  for  reconveyance  to 
Dalton  in  fee  on  payment  by  him,  his  heirs,  executors,  adminis- 
trators, or  assigns,  to  Ingram,  his  executors,  administrators,  or 
assigns,  of  the  sum  of  ^£27,000  on  the  15th  of  June,  1826,  and  of 
interest  as  therein  mentioned.  This  indenture  contained  a  power 
of  sale,  which  provided  that  if  default  should  be  made  in  payment 
of  the  interest  of  the  JE27,000,  or  any  part  thereof,  for  the  space  of 
one  calendar  month  or  upwards  next  after  any  of  the  days  or 
times  thereinbefore  appointed  for  payment  thereof,  or  default 
should  be  made  in  payment  of  the  principal  sum  of  £27,000  on 
the  day  thereinbefore  appointed  for  payment  of  the  same,  then  and 
in  such  case,  or  at  any  time  thereafter,  although  no  advantage 
should  have  been  taken  of  any  previous  default,  it  should  be  law- 
ful for  Ingram,  his  heirs  or  assigns,  to  sell  the  mortgaged  property, 
either  together  or  in  parcels,  &c.,  &c.  The  power  contained  the 
usual  clauses,  except  that  there  was  no  stipulation  for  giving  notice 
before  exercising  it. 

By  an  indenture  dated  the  23rd  of  July,  1827,  the  sum  of  £3000, 
part  of  the  mortgage  debt  of  £15,000,  secured  by  the  indenture  of 
the  11th  of  January,  1785,  was  assigned  to  Ingram  absolutely. 

By  an  indenture  of  release  dated  the  2nd  of  July,  1830, 
grounded  on  a  lease  for  a  year,  and  made  between  Ingram  of  the 
first  part,  R.  F.  G.  Dalton  of  the  second  part,  and  Key  and  Rich- 
ardson of  the  third  part,  after  reciting,  among  other  things,  the 
mortgage  of  the  llth  of  January,  1785,  and  after  a  recital  of  the 
deed  of  the  15th  of  June,  1825,  concluding  with,  "And  in  the  said 
now  reciting  indenture  a  power  or  trust  for  sale  is  also  contained 
for  the  better  securing  of  the  said  principal  sum  and  interest ;  but 
the  said  power  has  not  been  and  is  not  intended  to  be  exercised ; " 
and  after  reciting  the  assignment  to  Ingram  of  the  23rd  of  July, 
1827,  and  reciting  that  the  said  two  sums  of  £3000  and  £27,000 
remained  due  to  Ingram,  on  his  said  securities,  but 
that  all  interest  *  for  the  same  had  been  paid  up  at  the  [*  387] 
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date  of  the  now  stating  deed,  and  that  Ingram  had  applied  to 
Dalton  for  payment  of  those  sums,  and  that  Dalton,  not  being 
provided  with  the  means  of  paying  them,  had  applied  to  Key  and 
Bichardson  to  discharge  the  same,  "  which  the  said  W.  Key  and  E. 
Richardson  have  agreed  to  do  on  having  the  said  sums  so  agreed 
to  be  advanced  as  aforesaid  secured  to  them  by  an  assignment  of 
the  said  several  securities  hereinbefore  recited,  and  generally  in 
the  manner  hereinafter  appearing,"  it  was  witnessed  that  in  pursu- 
ance of  the  said  agreement,  and  in  consideration  of  £30,000  paid 
by  Key  and  Richardson  to  Ingram  at  the  request  of  Dalton  (the 
receipt  of  which  was  ackowledged  in  the  usual  form),  Ingram,  at 
the  request  of  Dalton,  granted  and  assigned,  and  Dalton  confirmed, 
to  Key  and  Bichardson,  their  executors,  administrators,  and  assigns, 
the  said  principal  sums  of  £3000  and  £27,000,  with  all  interest 
thenceforth  to  become  due  in  respect  of  them,  "and  all  powers 
and  remedies  for  recovering  the  same  sums  respectively,  and  all 
benefit  of  the  said  several  indentures  of  mortgage  and  of  every 
covenant  and  security  therein  respectively  contained;  to  have, 
hold,  receive,  and  take  the  said  several  principal  sums  unto  and 
by  the  said  W.  Key  and  E.  Richardson,  and  the  survivor  of  them, 
bis  executors,  administrators,  and  assigns,  to  and  for  their  and  his 
own  proper  use  and  benefit."  Then  by  another  witnessing  part, 
Ingram,  at  the  request  of  Dalton,  released,  and  Dalton  confirmed, 
to  Key  and  Richardson,  their  heirs  and  assigns,  the  estates  com- 
prised in  the  mortgage  securities,  and  all  the  estate,  right,  title, 
interest,  property,  claim,  and  demand  of  Ingram  and  Dalton,  or 
either  of  them,  of,  in,  to,  and  out  of  the  same ;  "  to  have  and  to 
hold  the  said  manors,  messuages,  &c.,  with  their  and  every  of  their 
appurtenances,  to  the  said  W.  Key  and  E.  Richardson,  their  heirs 
and  assigns,  for  ever,  free  from  the  several  provisoes  for  redemption 
contained  in  all  and  every  or  any  of  the  said  indentures  hereinbefore 
recited,  subject  nevertheless  to  the  said  in  part  recited  indenture 
of  mortgage  of  the  11th  of  January,  1785,  and  subject  also  to  the 
proviso  for  redemption  hereinafter  contained."  The  proviso  was 
to  this  effect :  that  if  Dalton,  his  heirs,  administrators,  or  assigns, 
should  pay  to  Key  and  Richardson,  or  the  survivor  of  them,  his 
executors,  administrators,  or  assigns,  the  sum  of  £30,000 
[*  388]  on  the  2nd  of  July,  1837,  subject  as  thereinafter  *  men- 
tioned, and  should  also  half-yearly  on  the  2nd  of  January 
and  July  in  every  year,  in  the  meantime  and  until  payment  of  the 


B.  C.  VOL.  XIV.]      SECT.  U.  — INTBEPRETATION  OF  DEEDS,  ETC.  763 

Ho.  X4.--BoydT.Petrto,  L.  S.  7  «h.  888,  8M. 

principal,  pay  interest  for  the  same  at  the  rate  of  £5  per  cent  per 
annum  without  any  deductions.  Key  and  Bichardson,  or  the  sur- 
vivor of  them,  his  heirs  or  assigns,  would  reconvey.  There  followed 
a  proviso  that  the  £30,0(K)  should  remain  on  this  security  for  seven 
years,  without  any  right  on  the  part  of  Dalton  or  his  representa^ 
tives  to  pay  it  off  sooner,  and  without  any  right  on  the  part  of  Key 
and  Richardson  to  foreclose  or  to  call  for  payment  within  that 
period,  subject  to  the  further  proviso  that  if  default  should  be  made 
in  payment  of  the  interest  of  the  £30,000  or  some  part  thereof,  for 
the  space  of  three  calendar  months,  from  any  one  of  the  half-yearly 
days  of  payment,  or  if  Dalton  should  die  within  the  seven  years, 
then  it  should  be  lawful  for  Key  and  Richardson,  or  the  survivor 
of  them,  his  executors,  administrators,  and  assigns,  if  they  or  ha 
should  think  fit,  and  should  signify  the  same  by  some  writing 
under  his  or  their  hand  or  hands,  to  call  in  the  principal  and  in- 
terest within  the  seven  years,  as  if  the  term  of  seven  years  had 
expired  by  lapse  of  time.  There  was  a  covenant  for  payment  of 
the  £30,000  following  the  terms  of  the  proviso  for  redemption. 
There  was  a  power  of  sale  to  arise  "  if  default  shall  be  made  in 
payment  of  the  said  principal  sum  of  £30,000,  or  the  interest 
thereof,  or  any  part  thereof,  contrary  to  the  proviso  or  agree* 
ment  for  redemption  hereinbefore  contained,  "with  an  ample 
clause  exonerating  purchasers  from  seeing  to  the  validity  of  the 
sale  as  regarded  the  giving  of  such  notice  as  thereinafter  was 
mentioned,  or  otherwise.  At  the  end  of  the  power  was  this  cove- 
nant : "  *•  And  each  of  them,  the  said  W.  Key  and  E.  Richardson, 
doth  by  these  presents  for  himself,  &c.,  covenant  with  the  said 
R.  F.  G.  Dalton,  his  heirs  and  assigns,  that  no  sale  or  sales,  or 
notice  of  such  sale  or  sales,  of  the  said  hereditaments  and  premises, 
or  of  any  part  of  the  same,  shall  or  may  be  made  or  given  by  the 
said  W.  Key  and  E.  Richardson,  or  the  survivors,  &c,  before  or 
until  he  or  they  shall  have  given  to  the  said  R  F.  G.  Dalton,  his 
heirs  or  assigns,  or  left  with  him  or  them  at  the  last  or  most  usual 
place  of  his  or  their  residence  or  abode  in  England,  three  calendar 
months'  notice  in  writing  demanding  payment  of  the  money  which 
at  the  end  of  the  time  shall  be  due  to  the  said  W.  Key  and 
E.  Richardson,  or  the  survivor,  &c.,  *  and  the  said  R  F.  G.  [•  389] 
Dalton,  his  heirs  or  assigns,  shall  have  made  default  in 
payment  of  the  same  at  the  end  of  three  calendar  months,  to  be 
computed  from  the  delivery  or  service  of  such  notice.' 
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In  the  interval  between  the  deeds  of  1825  and  1830,  Dalton  had 
executed  mortgages  of  the  estate  to  other  parties.  He  ultimately 
died  insolvent. 

The  property  was  put  up  for  sale  by  parties  claiming  under  Key 
and  Bichardson,  and  was  sold  in  lots.  Some  of  the  purchasers 
took  the  objection  that  the  power  of  sale  in  the  deed  of  June,  1825, 
was  destroyed  by  the  deed  of  July,  1830,  and  that  a  good  title 
could  not  be  made  without  the  concurrence  of  the  mesne  incum- 
brancers. The  parties  interested  in  the  £27,000  and  £3000  there- 
upon filed  their  bill  against  the  parties  who  claimed  to  be  mesne 
incumbrancers,  praying  that  it  might  be  declared  that  the  power  of 
sale  in  the  mortgage  of  1825  was  subsisting,  and  that  the  sales 
might  be  carried  into  effect,  or  if  the  Court  should  be  of  opinion 
that  the  power  was  not  subsisting,  then  for  foreclosure.  The  pur- 
chasers were  not  made  parties,  but  appeared  by  counsel,  and  sub- 
mitted to  be  bound. 

Lord  RoMiLLY,  M.  R,  decided  that  the  power  of  sale  had  been 
destroyed.     (L.  R.  10  Eq.  482.) 

The  priority  of  the  plaintiflFs  was  not  disputed,  but  the  property 
having  risen  greatly  in  value  since  the  contracts  for  sale  were  en- 
tered into,  the  mesne  incumbrancers,  whose  security  was  scanty, 
were  desirous  that  the  sale  should  not  be  completed. 

Sir  Eoundell  Palmer.  Q.  C,  Sir  E.  Baggallay,  Q.  C,  and  Mr. 
Charles  Parke,  for  the  plaintiffs,  in  support  of  the  appeal :  — 

We  contend  that  the  Master  of  the  Rolls  has  erred  in  not  giving 
effect  to  the  express  intention  of  the  parties  that  the  transferees 
should  have  all  the  powers  and  remedies  which  were  vested  in  the 
transferor,  and  in  controlling  those  plain  words  by  inference  from 
the  recitals.  The  recital  that  the  power  had  not  been  and  was  not 
intended  to  be  exercised,  which  has  been  relied  on,  means  in  fair 
construction  only  this :  that  it  had  not  been  exercised,  and  that  it 
was  not  intended  to  be  exercised,  except  subject  to  the  provisions 
of  the  transfer  deed,  —  not  that  it  was  not  in  any  circum- 
[*390]  stances  *to  be  exercised.  The  very  expression  that  it 
was  not  intended  to  be  exercised  imports  that  it  was  still 
to  exist.  The  next  recital  shows  the  intention  that  the  transferees 
were  to  have  all  the  powers  of  the  deed  of  1825.  A  new  power  of 
sale  was  of  use  because  the  old  power  only  extended  to  the  £27,000, 
not  to  the  other  £3000,  so  the  giving  it  is  not  inconsistent  with 
the  transferees  retaining  the  old  one.    It  has  been  decided  that 
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the  concurrence  of  the  mortgagor  in  a  transfer  deed  with  a  new 
proviso  for  redemption  and  covenant  for  payment  does  not  extin- 
guish the  old  power  of  sale.  Young  v.  Boberts,  15  Beav.  558.  The 
judgment  in  Curling  v.  Shuttleworth,  6  Bing.  121,  is  unintelligible. 
The  operative  part  being  clear,  it  is  not  to  be  departed  from  ut  res 
pereat  Carver  v.  Richards,  1  D.,  F.  &  J.  548, 561 ;  Young  v.  Smith, 
35  Beav.  87.  A  clear  operative  part  cannot  be  modified  by  a  re- 
cital.    WelUsley  v.  Lord  Momington  (D.  P.  not  reported). 

The  Solicitor-General  (Sir  G.  Jessel)  and  Mr.  Chapman  Barber 
for  one  of  the  mesne  incumbrancers :  — 

We  contend  that  there  is  no  such  rule  as  that  a  clear  operative 
part  cannot  be  controlled  by  a  recital  The  whole  instrument 
must  be  looked  at,  and  the  intention  of  the  parties  collected  from 
it  Walsh  V.  Trevannion,  16  Sim.  178,  15  Q.  B.  733,  clearly  shows 
this.  The  recital  amounts  to  an  agreement.  Bighy  v.  Great  West- 
ern Railway  Company,  4  Eailw,  Gas.  175.  The  assignment  of  the 
powers  is  relied  on;  but  the  appellants  admit  that  it  could  not 
operate  according  to  its  terms :  they  say  it  was  suspended ;  we  say 
it  was  destroyed  by  its  inconsistency  with  the  present  deed.  The 
bargain  here  was,  that  the  old  power  should  be  gone.  It  is  objected 
that  this  gives  an  advantage  to  mesne  incumbrancers,  and  no  doubt 
it  does ;  but  so  does  the  clause  providing  that  the  money  shall  not 
be  called  in  for  seven  years.  To  recite  the  power  of  sale  in  this 
unusual  way  merely  for  the  purpose  of  introducing  a  statement 
that  it  is  not  intended  to  be  exercised,  is  inconsistent  with  the 
idea  of  keeping  it  on  foot.  The  mortgagor  had  an  object  in  getting 
rid  of  the  old  power,  for  it  was  exercisable  without  notice. 
Mesne  incumbrancers  are  not  *  alluded  to  in  the  deed,  [♦  391] 
and  it  must  be  construed  as  if  there  had  not  been  any. 
The  new  power  requires  three  months'  notice,  so  it  is  clear  that  it 
was  intended  to  substitute  one  for  the  other. 

[The  Lord  Justice  Mbllish.  —  May  not  the  covenant  not  to  sell 
without  notice  apply  to  both  powers  ?  It  does  not  refer  specifically 
to  the  latter  power.] 

The  scope  of  the  deed  shows  that  only  the  latter  power  is  re- 
ferred to, 

[The  Lord  Justice  Mellish.  —  Can  the  parties  have  intended 
to  make  a  sale  impossible  without  the  consent  of  the  mesne  in- 
cumbrancers ?] 

Possibly  not,  but  that  only  comes  to  this,  that  they  made  a  bar- 
gain without  foreseeing  all  its  results. 
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Mr.  Bristowe,  Q.  C»,  and  Mr.  Pbear,  for  other  mesne  incum' 
brancers :  -— 

We  submit  that  there  is  no  jurisdiction  to  make  a  mere  declara- 
tory decree  that  this  power  can  be  exercised  without  our  consent 
jRooke  V.  Lord  Kensington,  2  K  &  J.  753  [ante,  p.  717]. 

Sir  W.  M.  James,  L.  J.  —  This  objection  appears  to  me  a  mere 
technicality.  Subsequent  incumbrancers  stand  very  much  in  the 
position  of  cestuis  que  trust,  and  I  see  no  objection  to  a  bill  being 
filed  against  them  asking  for  a  declaration  that  a  sale  will  be  good 
without  their  concurrence. 

Sir  G.  Mellish,  L.  J.,  concurred. 

Mr.  Schombeig,  Q.  C,  and  Mr.  E.  James ;  Mr.  Eenyon,  Q.  C, 
and  Mr.  Haynes ;  Mr.  Southgate,  Q.  d,  and  Mr.  Nalder ;  and  Mr. 
Owen,  for  other  parties. 

Mr.  Batten,  for  the  purchasers,  appeared  and  submitted  to  be 
bound. 

Sir  Eoundell  Palmer,  in  reply. 
[♦  392]      *  Sir  W.  M.  James,  L.  J. :  — 

We  think  that  after  the  full  argument  which  this  case 
has  undergone,  it  is  not  necessary  to  reserve  our  judgment  I 
am  of  opinion  that  too  much  effect  has  been  given  by  the  Master 
OF  the  Bolls  in  his  declaration  to  the  words  of  the  recital,  that  it 
was  not  intended  that  the  power  of  sale  should  be  exercised.  It 
appears  to  me  quite  clear  that  apart  from  that  recital  there  could 
have  been  no  doubt  whatever  upon  the  intention  of  the  parties 
with  respect  to  the  former  securities.  It  is  the  common  course  of 
conveyancing,  where  a  new  mortgagee  is  advancing  money  for  the 
purpose  of  paying  off  persons  entitled  to  old  securities,  to  take  an 
assignment  of  all  the  existing  mortgage  debts,  and  also  of  all  the 
securities,  of  all  the  remedies,  of  everything  that  the  old  mort- 
gagees had,  so  as  to  keep  them  alive  for  the  further  security  of 
himself  as  new  mortgagee,  in  order  that  he  may  be  protected 
against  any  intervening  incumbrances  which  may  have  been  made 
by  the  mortgagor  in  the  interval  between  the  dates  of  the  two 
deeds.  It  being  of  course  possible  that  the  borrower  may  have 
created  some  mesne  incumbrance,  it  is  always  considered  prudent 
to  take  an  assignment  of  everything  then  existing  in  the  nature 
of  security,  not  for  the  purpose  of  altering  the  bargain  between 
the  mortgagee  and  the  mortgagor,  but  for  the  purpose  of  having 
an  additional  security  for  the  performance  of  that  bargain.    In 
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the  preBent  case,  both  sides  having  agreed  that  the  mortgage 
should  remain  on  foot  for  seven  years,  unless  the  mortgagor  made 
default  in  payment  of  interest  ot  died  in  the  interval,  nothing  was 
to  be  done,  no  power  was  to  be  exercised,  no  remedy  was  to  be 
resorted  to,  and  no  right  was  to  be  enforced,  except  in  conformity 
with  the  terms  of  this  new  bargain,  and  with  due  regard  to  the 
rights  of  the  mortgagor  under  it.  There  is  in  this  nothing  that  is 
inconsistent  with  the  subsistence  of  the  old  powers,  and  in  my 
judgment  the  argument  drawn  from  the  final  recital  is  unanswer- 
able, that  the  new  mortgagees  have  stipulated  for,  and  have  ob- 
tained as  the  price  of  their  advance  of  the  money,  that  the  old 
mortgage  debts  and  mortgage  securities  should  be  kept  alive  for 
their  security.  That  being  so,  it  would  require  something  very 
precise  and  clear  in  any  of  the  previous  recitals  or  expressions  in 
the  deed  to  control  the  operative  part  of  it,  or  to  aSect 
the  precisely  expressed  agreement  contained  *  in  the  final  [*  393] 
recital,  which  is  afterwards  carried  into  effect  by  the  oper- 
ative part  Now,  are  those  words,  "  but  the  said  power  has  not 
been  and  is  not  intended  to  be  exercised,"  fairly  capable  of  an 
interpretation  consistent  with  the  good  faith  and  honesty  of  the 
deed  ?  It  appears  to  me  that  they  are,  as  they  may  be  understood 
to  mean  that  the  power  has  not  been  exercised,  and  it  is  not  in- 
tended to  be  exercised  at  present,  or  for  a  certain  time,  or  in  any 
manner  inconsistent  with  the  stipulations  of  this  contract,  or  with 
the  intention  of  the  parties.  This  intention  is  carried  into  effect 
by  a  covenant,  which,  it  appears  to  me,  according  to  its  true  and 
fair  and  plain  meaning,  extends  to  prohibit  any  sale  under  the  old 
power,  or  under  any  power  the  mortgagees  might  have,  except 
upon  three  months'  notice ;  and  another  clause  prohibits  the  call- 
ing for  payment  for  a  term  of  seven  years,  unless  on  default  by  or 
death  of  the  mortgagor;  which  would  extend  to  any  remedy 
which  the  mortgagees  might  have  sought  to  enforce  against  the 
mortgagor,  —  a  clause  which  the  Court  would  have  enforced  against 
the  mortgagee  so  long  as  the  mortgagor  was  living  and  not  in 
default 

That  being  so,  I  am  of  opinion  that  the  recital  of  the  intention 
does  not  amount  to  an  agreement  between  the  parties  that  the 
power  is  never  to  be  exercised.  It  imports  no  more  in  my  judg- 
ment than  that  the  power  is  not  to  be  exercised  in  the  manner  in 
which,  independently  of  that  recital,  it  would  have  been,  but  only 


768  INTEBPRETATION. 


Ho.  14.  — Boyd  ▼.  Petrie,  L.  S.  7  Gh.  898,  8M. 


as  a  collateral  security  for  the  purpose  of  giving  eflfect  to  the 
security  thereby  expressed  to  be  effected. 

I  am,  therefore,  of  opinion  that  the  declaration  of  the  Master 
OF  THE  EOLLS,  that  the  power  of  sale  is  no  longer  subsisting,  ought 
to  be  varied,  and  a  declaration  substituted  for  it,  that  the  power  of 
sale  is  still  subsisting,  and  capable  of  being  carried  into  effect 

Sir  G.  Mellish,  L.  J. :  — 

I  am  of  the  same  opinion.  The  sole  question,  to  my  mind,  is, 
whether  the  general  scope  and  object  of  the  deed  is  controlled  by 
the  recital,  because,  independently  of  the  recital,  I  do  not  think 
any  reasonable  doubt  can  be  entertained  that  the  object  of  the 
parties,  as  shown  by  the  entire  deed,  was,  that  the  whole  of  the 
existing  securities  should  be  kept  alive,  not,  of  course,  for  the  pur- 
pose of  being  immediately  enforced,  but  should  be  kept 
[*  394]  alive  *  as  a  collateral  security,  if  necessary,  for  the  purpose 
of  the  security  intended  to  be  effected  by  the  deed  itself. 
The  object  of  keeping  alive  such  old  securities  obviously  is  to  pre- 
vent any  persons  who  may  be  mesne  incumbrancers  between  the 
date  of  the  old  mortgage  and  the  date  of  the  present  mortgage 
from  obtaining  any  rights  which  may  prejudice  the  security.  It 
appears  to  me  very  irrational  to  suppose  that  any  new  mortgagees 
advancing  money  for  the  purpose  of  paying  off  an  old  mortgage, 
and  taking  an  assignment  of  that  old  mortgage,  should  not  have 
every  right  which  the  old  mortgagees  had,  so  far  as  those  rights 
are  consistent  with  the  terms  on  which  the  money  is  advanced 
under  the  new  mortgage. 

The  whole  question  turns,  as  it  seems  to  me,  on  the  meaning  of 
the  recitals.  I  quite  agree  that  although  the  clause  in  question  is 
only  in  the  recitals,  and  not  in  the  operative  part  of  the  deed,  still 
if  it  had  in  unambiguous  terms  stated  that  the  power  was  never 
to  be  exercised,  —  if,  instead  of  being  "  has  not  been  and  is  agreed 
not  to  be  exercised,"  or  "  has  not  been  and  is  not  to  be  exercised," 
—  I  should  have  thought  that  that  would  have  amounted  to  an 
agreement  that  it  should  never  be  exercised ;  and  although  I  might 
have  thought  it  strange  that  mortgagees  advancing  their  money 
should  consent  to  such  a  clause,  yet  if  I  found  the  clause  there  I 
should  have  felt  bound  to  give  effect  to  it  But  the  literal  mean- 
ing of  the  words  does  not  import  that  All  that  the  words  liter- 
ally import  is,  that  the  power  has  not  been  exercised,  and  that 
there  is   no  present  intention  of  exercising  it;  and  although  I 
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quite  admit  that  if  from  the  whole  scope  and  context  of  the  deed 
it  could  be  seen  that  the  intention  was  that  the  power  should  not 
be  exercised,  the  words  "  is  not  intended  to  be  exercised  "  might  be 
sufficient  to  constitute  an  agreement  that  it  never  should  be  exer- 
cised, yet  I  think  they  ought  not  to  be  so  construed  unless  we  can 
see  from  the  whole  scope  and  context  of  the  deed  that  that  which 
is  not  the  literal  meaning  must  have  been  the  intention  of  the 
parties.  In  my  opinion,  the  whole  scope  and  context  of  the  deed 
prove  it  to  be  very  improbable  that  such  was  the  intention  of  the 
parties,  and  show,  on  the  contrary,  that  the  intention  was  to  keep 
the  old  securities  alive  for  the  purpose  of  affording  addi- 
tional *  security.  I  asked  the  Solicitor-Gteneral  whether  [*395] 
he  could  suggest  that  any  harm  would  be  done  to  the 
mortgagor  by  that  construction,  or  whether  the  mortgagor  could 
have  had  any  object  in  making  an  express  bargain  that  the  old 
power  should  not  be  kept  alive.  I  do  not  think  that  any  answer 
was  given  to  that  question,  and  I  cannot  see  that  the  mortgagor 
could  have  had  any  possible  personal  object  in  making  a  stipula- 
tion that  the  old  power  should  not  be  kept  alive.  The  old  incum- 
brances clearly  were  kept  alive  so  as  to  have  precedence  over  the 
mesne  incumbrancers,  who,  as  it  was  not  denied,  might  be  fore- 
closed and  practically  shut  out.  There  could,  therefore,  be  no 
possible  object  in  confining  the  power  of  sale  of  the  new  mort- 
gagees so  as  to  make  it  ineffectual  as  against  subsequent  incum- 
brancers, whom  they  had  undoubted  power  to  foreclose. 

Danby  v.  Coutts  ft  Co. 

29  Ch.  D.  500-516  (s.  c.  54  L.  J.  Cb.  577  ;  52  L.  T.  401;  33  W.  R.  559). 

Poioer  of  Attorney,  — EecitcU.  —  Control  of  Operative  Part. 

The  operative  part  of  a  power  of  attorney  appointed  X.  and  Y.  to  be  the  [500] 
attorneys  of  the  plaintiff  withoat  in  tenns  limiting  the  duration  of  their 
powers,  but  it  was  preceded  by  a  recital  that  the  plaintiff  was  going  abtoad,  and 
was  desirous  of  appointing  attorneys  to  act  for  him  during  his  absence. 

Hddt  that  the  recital  controlled  the  generality  of  the  operative  part  of  the 
instrument,  and  limited  the  exercise  of  the  powers  of  the  attorneys  to  the  period 
of  the  plaintiff's  absence  from  this  country. 

During  the  plaintiff's  absence  from  England,  and  again  after  his  return,  X. 
and  Y.,  without  his  knowledge,  and  purporting  to  act  under  the  power,  which 
empowered  them  to  borrow  money  on  mortgage,  borrowed  moneys  from  a  bank 
upon  the  security  of  charges  on  the  plaintiff's  property,  which  moneys  they  after- 
wards misappropriated.  Upon  the  occasion  of  the  first  advance,  the  power  was 
VOL.  XIV.  —  49 
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produced  to  the  bankers  and  registered  by  their  derk,  but  it  was  not  examined 
by  them,  nor  were  they  aware  that  the  plaintiff  was  in  England  when  they  made 
the  second  advance. 

Held,  that  the  charge  given  during  the  plaintiff's  absence  was  valid,  and  that 
the  charge  given  after  his  return  was  invalid. 

In  the  month  of  June,  1879,  the  plaintiff,  Mr.  George  Danby,  a 
resident  in  Australia,  became  entitled  to  a  life  interest 
[*501]  with  an  *  ultimate  remainder  in  fee  (subject  to  certain 
intervening  estates)  in  a  large  estate  in  Yorkshire  known 
as  the  Swinton  Park  estate.  In  August,  1879,  he  arrived  in  Eng- 
land, and  instructed  Messrs.  Frederick  Searle  Parker  and  William 
Searle  Parker,  of  Bedford  Eow,  to  act  as  his  solicitors. 

In  October,  1879,  the  plaintiff  borrowed  from  the  North  British 
and  Mercantile  Insurance  Company  a  considerable  sum  of  money 
upon  the  security  of  his  life  estate  and  certain  policies  of  assurance 
effected  with  that  company.  He  shortly  afterwards  returned  to 
Australia,  but  he  came  back  again  to  England  in  July,  1880,  and 
during  this  second  visit  to  England  he  borrowed  a  further  sum 
from  the  insurance  company,  and  effected  an  insurance  upon  his 
life  with  them  for  X 65,000.  This  insurance  was  not  connected 
with  the  loan,  but  was  a  separate  transaction,  and  the  policy  was 
the  plaintiff's  own  property.  Messrs.  Parker  received  the  moneys 
raised  by  the  loan  and  had  the  custody  of  the  policy. 

In  August,  1880,  the  plaintiff,  being  about  to  return  again  to 
Australia,  gave  to  the  Messrs.  Parker  a  power  of  attorney.  This 
instrument  (the  scope  and  extent  of  which  was  one  of  the  questions 
in  the  action)  was  dated  the  16th  of  August,  1880,  and,  after  recit- 
ing that  under  the  wills  of  William  Danby  and  Anne  Vernon 
Harcourt  the  plaintiff  had  recently  become  entitled  to  the  Swin- 
ton Park  estate,  continued :  "  And  whereas  I  am  about  to  return 
to  South  Australia,  and  am  desirous  of  appointing  an  attorney  or 
attorneys  to  act  for  me  during  my  absence  from  England  in  the 
care  and  management  of  the  said  estate,  and  dealing  therewith 
either  by  way  of  sale,  exchange,  lease,  mortgage,  or  otherwise, 
and  to  do  all  act«  which  may  be  necessary  in  consequence  of  my 
succeeding  to  the  said  estates,  and  in  relation  thereto,  and  gener- 
ally to  act  for  me  in  the  management  of,  and  dealings  with,  any 
property  belonging  to  me  during  my  absence  from  England." 
Then  followed  the  operative  part,  whereby  the  plaintiff  appointed 
F.  S.  Parker  and  W.  S.  Parker  jointly  and  each  of  them  separately 
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to  be  his  attorneys  and  attorney,  and  giving  them  large  powers,  in 
particular,  to  recover  and  receive  the  title  deeds  and  documents 
relating  to  the  estate,  to  manage  the  estate  and  negotiate  and  carry 
out  the  sale  of  it,  to  let  it  and  receive  the  rents,  and  also  to 
mortgage  all  or  any  "of  the  same  premises."  There  *  was  [*502] 
no  mention  in  the  operative  part  of  the  instrument  of  the 
duration  of  these  powers ;  and  at  the  close  there  was  a  provision 
that  no  mortgagee  or  other  person  should  be  bound  to  inquire  into 
the  expediency  or  propriety  of  raising  the  money  to  be  advanced 
by  him,  the  plaintifif  thereby  undertaking  to  allow,  ratify,  and  con- 
firm everything  which  his  attorneys  or  their  substitute  should  do 
or  suflFer,  or  purport  to  do  or  suffer,  by  virtue  of  that  power. 

The  plaintiff  also  instructed  the  Messrs.  Parker  to  negotiate  for 
the  sale  of  the  fee  simple  of  the  Swinton  Park  estate,  and  to 
receive  the  rents  during  his  absence.  On  the  18th  of  August, 
1880,  he  went  back  to  Australia,  and  he  did  not  return  again  to 
England  until  the  18th  of  June,  1882. 

On  the  13th  of  September,  1881,  during  the  plaintiff's  absence 
from  England,  the  Messrs.  Parker,  purporting  to  exercise  the  power 
of  attorney  on  behalf  of  the  plaintiff,  borrowed  money  from  Messrs. 
Coutts  &  Co.  on  the  security  of  the  plaintiff's  property,  including 
the  policy  above  mentioned. 

Subsequently,  while  the  plaintiff  was  in  England,  but  the  defend- 
ants being  ignorant  of  that  circumstance,  Messrs.  Parker,  purport- 
ing to  do  so  under  the  power  of  attoniey  on  behalf  of  the  plaintiff, 
borrowed  further  sums  of  money  from  the  defendants.  This  was 
done  by  mortgages  of  9th  August  and  29th  September,  1882. 
Messrs.  Parker  ultimately  absconded,  having  applied  all  the  money 
to  their  own  use. 

The  action  was  brought  by  the  plaintiff  against  the  bankers,  to 
have  it  declared  that  the  securities  purporting  to  be  given  by  the 
Messrs.  Parker  under  the  power  were  not  binding  on  him. 

Having  heard  the  case  argued,  Mr.  Justice  Kay  took  time  for 
consideration. 

Feb.  27.    Kay,  J.:—  [512] 

This  action  is  occasioned  by  the  fraud  of  the  notorious 
Parkers,  the  solicitors  who  recently  absconded,  having  extensively 
defrauded  those  who  trusted  them. 

[His  Lordship  then  stated  the  facts  of  the  case,  and  the  evidence 
upon  which  he  considered  it  proved  that  the  bankers  had  not  the 
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slightest  suspicion  that  the  Parkers  were  acting  improperly,  but 
considered  the  transactions  to  be  perfectly  bond  fide  for  the  benefit 
of  the  plaintiff,  and  he  proceeded  to  discuss  various  grounds  upon 
which  it  was  suggested  that  the  bank  should  be  made  liable.     On 

this  part  of  the  case  he  concluded  as  follows :]  — 
[513]  As  I  intimated  during  the  argument  I  think  that  the 
plaintiff  and  defendants  must  be  treated  as  perfectly  inno- 
[514]  cent  persons  who  *  have  been  injured  by  the  fraud  of  third 
persons,  and  this  obliges  the  Court  to  examine  very  criti- 
cally the  remaining  questions  in  order  to  determine  to  what  extent 
each  must  suffer  by  such  fraud. 

I  take  next  in  order  the  second  question,  whether  or  not  the 
power  of  attorney  of  the  16th  of  August,  1880,  ceased  to  be  opera- 
tive during  the  plaintiff's  residence  in  England  from  the  18th  of 
June,  1882,  till  the  30th  of  November  in  the  same  year.  [His 
Lordship  then  stated  the  terms  of  the  power  to  the  effect  above 
set  forth,  and  continued :]  — 

The  argument  on  the  part  of  the  defendants,  while  admitting 
that  any  one  dealing  with  an  attorney  under  such  a  power  as  that 
of  the  16th  of  August,  1880,  is  bound  to  be  cautious  and  to  take 
care  that  the  limits  of  the  power  are  not  exceeded,  as  was  laid 
down  in  Atwood  v.  Munniiigs,  7  B.  &  C.  278  (81  R  R  194), 
urged  that  this  case  comes  within  a  supposed  general  rule  that  the 
operative  part  of  an  instrument  cannot  be  controlled  by  a  recital. 

But  I  am  of  opinion  that  the  rule  was  stated  in  that  argument 
far  too  widely.  The  true  rule  is  given  in  the  language  of  Lord 
Hatherley  in  Rooke  v.  Lord  Kensington,  2  K.  &  J.  769  (p.  720, 
ante),  "that  you  cannot  control  clear  words  of  conveyance  by 
words  of  recital,"  but  he  goes  on  to  point  out  that,  "  the  exception 
will  be  found  to  be  always,  that  general  words  are  not  within  that 
description  of  clear  words  of  conveyance  which  cannot  be  controlled 
by  the  recital." 

And  in  Jenner  v.  Jenner,  L.  R  1  Eq.  361,  where  the  author- 
ities are  collected  and  examined,  the  same  learned  Judge  acted 
upon  that  principle,  relying  upon  Lord  Ellenborocgh's  words  in 
Payler  v.  ffomersham,  4  M.  &  S.  423  (16  R  R  516),  "the 
general  words  of  a  release  may  be  restrained  by  the  particular 
recital.  Common  sense  requires  that  it  should  be  so,  and  in  order 
to  construe  any  instrument  truly  you  must  have  regard  to  all  its 
parts,  and  most  especially  to  the  particular  words  of  it." 
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That  id  a  canon  of  construction  more  satisfactory  and  of  larger 
application  than  the  other,  and  it  applies  to  the  case  before  me. 

The  operative  part  of  this  instrument  does  not  refer  in  any  way 
to  the  duration  of  the  power,  therefore  a  statement  in  the  recital 
or  in  any  other  part  of  it,  that  it  was  only  intended  to  have 
effect  'during  the  donor's  absence  from  England,  would  [*515] 
not  be  repugnant  to  anything  in  the  operative  part.  It  is 
only  a  conclusion  of  law,  that  if  such  a  power  is  silent  as  to  its 
duration  it  must  last  during  the  donor's  life,  or  until  he  re- 
vokes it 

I  asked  during  the  argument  if  the  recital  had  contained  a 
stipulation  in  the  most  express  words  that  could  be  employed  that 
the  power  should  only  be  used  during  the  donor's  absence  or  other 
limited  time,  whether  that  could  be  disregarded,  and  the  answer 
was  that  it  could. 

With  that  I  am  unable  to  agree.  A  power  of  attorney,  like  a 
release  or  a  bond  as  in  the  case  of  Lord  Arlington  v.  Merriche, 
2  Wms.  Saund.  813,  seems  to  me  precisely  the  kind  of  instrument 
which  may  be  limited  by  a  recital.  And  the  only  question  upon 
which  it  appears  to  me  there  can  be  any  reasonable  doubt  is 
whether  that  is  the  true  effect  of  the  recital  in  this  power. 

It  is  said  that  it  was  only  inserted  for  the  purpose  of  showing 
the  motive  for  giving  the  power  of  attorney,  but  I  can  see  no 
object  in  introducing  the  recital  for  that  purpose.  And  after  the 
best  consideration  I  can  give  to  the  matter  I  come  to  the  conclu- 
sion that  the  words  "during  my  absence  from  England,"  which 
occur  twice  in  this  recital,  are  there  used  for  expressing  the  limit 
of  time  during  which  the  power  was  to  be  exercised. 

This  is  evidently  the  view  taken  by  the  parties  themselves,  for 
during  the  stay  of  the  plaintiff  in  this  country  in  1882,  a  new 
power  was  executed. 

It  was  admitted  of  course  that  the  fact  that  Messrs.  Coutts  &  Co. 
had  no  notice  of  the  plaintiff's  return  was  immaterial. 

This  conclusion  renders  it  unnecessary  to  express  an  opinion 
on  the  first  question,  whether  the  power  authorised  a  mortgage 
by  the  attorneys  of  the  policy  for  £32,500,  which  is  a  point  of 
some  difficulty. 

The  result  so  far  is,  that  the  equitable  mortgage  of  the  13th  of 
September,  1881,  of  the  plaintiff's  interest  in  the  Swinton  Park 
estate  for  £5000  is  valid,  but  that  the  mortgages  of  the  9th  of 
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August,  1882,  and  the  29th  of  September,  1882,  made  while  the 
pledntiff  was  in  England,  are  invalid.  .  .  . 

ENGLISH  NOTES. 

In  Walsh  v.  Trevanian  (1860),  15  Q.  B.  751,  19  L.  J.  Q.  B.  458, 
Mr.  Justice  Patterson  (in  delivering  the  judgment  of  the  Court) 
says:  '*  Taking  the  rule  of  construction  in  the  strongest  and  most 
favourable  way  for  the  defendants  (who  argued  that  the  operative  part 
was  not  controlled  by  the  recitals),  it  cannot  be  pressed  beyond  this, 
that  when  the  words  in  the  operative  part  of  a  deed  of  conveyance  are 
clear  and  unambiguous,  they  cannot  be  controlled  by  the  recitals  or 
other  parts  of  the  deed.  On  the  other  hand,  when  those  words  are  of 
doubtful  meaning,  the  recitals  and  other  parts  of  the  deed  may  be  used 
as  a  test  to  discover  the  intention  of  the  parties,  and  to  fix  the  true 
meaning  of  the  words." 

In  Dawes  v.  Tredwell  (C.  A.  1881),  18  Ch.  D.  354,  45  L.  T.  118, 
29  W.  B..  793,  by  a  marriage  settlement  after  reciting  that  it  had  been 
agreed  that  all  property  which  during  the  coverture  should  devolve 
upon  or  vest  in  the  husband  in  right  of  the  wife  should  be  settled,  it 
was  witnessed  that  it  was  thereby  agreed  by  the  parties  thereto,  and  the 
husband  covenanted  with  the  trustees  that  if  at  any  time  during  the 
coverture  any  property  should  so  devolve  or  vest,  the  husband  would 
execute  and  join  and  concur  in  executing  all  such  conveyances  as 
would  effectually  vest  such  property  in  the  trustees.  It  was  held  by 
the  Court  of  Appeal,  reversing  the  decision  of  Fry,  J.,  that  the  hus- 
band only  was  bound,  and  that  the  wife  was  not  bound  to  bring  into 
settlement  property  which  had  been  given  to  her  separate  use.  The 
Master  of  the  Bolls  said  :  ''This  case,  apart  from  the  recital,  is 
identical  with  Ramsden  v.  Smith  (2  Drew.  298).  Now  the  rule  is, 
that  a  recital  does  not  control  the  operative  part  of  a  deed  where 
the  operative  part  is  clear.  The  recital  here,  as  is  usually  the  case, 
is  in  general  terms  ;  the  operative  part  is  in  definite  terms.  There 
is  another  rule  that  the  recital  of  an  agreement  does  not  create  a 
covenant  where  there  is  an  express  covenant  to  be  found  in  the  wit- 
nessing part  relating  to  the  same  subject-matter.  If,  therefore,  the 
covenant  is  clear,  it  cannot  be  controlled  by  the  recital.  Now  it 
appears  to  me  that  the  covenant  is  quite  clear." 

Sir  Howard  Elphinstone,  in  his  book  on  Interpretation  of  Deeds  (p. 
132),  observes  that  the  former  part  of  the  rule  must  be  applied  with 
some  caution  :  "For"  (he  says),  ** bearing  in  mind  that  an  agreement 
for  the  sale  of  property,  accompanied  by  the  payment  of  the  purchase- 
money,  operates  as  a  conveyance  in  equity,  it  appears  that  a  recital  of 
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an  agreement  for  the  sale  of  Blackacre  and  Whiteacre  for  a  certain 
sum,  followed  by  a  conveyance,  '  in  pursuance  of  the  recited  agreement 

and  in  consideration  of  the  said  sum  of  £ (the  receipt,  &c.),*  of 

Blackacre  only,  will  operate  in  equity  as  a  conveyance  of  Whiteacre 
also.  But  a  recital  of  an  agreement  for  the  sale  of  Blackacre  for  a  cer- 
tain sum,  followed  by  a  conveyance  of  Blackacre  and  Whiteacre  for 
that  sum,  appears  to  fall  within  the  rule." 

AMERICAN  NOTES. 

Boyd  V.  Petrie  is  cited  in  Devlin  on  Deeds,  sect.  898,  and  Danby  v.  CouUSf 
in  1  Jones  on  Real  Property,  sect.  249. 

Recitals  have  never  been  much  used  in  this  country,  and  cases  concerning 
their  effect  are  rare.  Mr.  Jones  adopts  the  principles  of  the  Rule,  but  cites 
none  but  English  cases  to  substantiate  them,  except  one  interesting  case, 
Miller  V.  Tunica  County^  67  Mississippi,  651,  where  the  grantor,  in  a  preamble 
reciting  that  he  had  given  a  parcel  of  land  to  tHe  county  as  a  site  for  a  court- 
house, but  the  operative  part  of  the  deed  not  specifying  the  purpose,  and  con- 
veying it  for  the  use  of  the  county,  it  was  held  that  the  preamble  merely 
expressed  the  grantor's  motives,  and  did  not  create  a  condition  that  the  land 
should  be  used  for  a  court-house  ;  and  a  New  York  case,  fluntington  v. 
Haoensj  5  Johnson  Chancery,  23,  where  Kent,  Chancellor,  observed,  citing 
Bath  and  Montague's  Case,  3  Ch.  Cas.  101 :  *'  If  the  recital  in  the  deed  be  in 
any  respect  repugnant  to  this  equity,  as  between  the  parties  to  this  suit,  it 
cannot  be  permitted  to  control  the  operation  of  the  deed.  This  is  a  well 
settled  rule  of  construction,  and  there  never  was  a  case  in  which  a  recital 
controlled  the  plain  words  of  the  granting  part  of  a  deed." 

Where  a  deed  of  land  is  made  to  one  as  assignee,  and  recites  that  it  was 
executed  '*  for  and  in  consideration  of  the  conditions  of  the  assignment  made 
this  day  for  the  benefit  of  the  creditors  "  of  the  grantor,  the  recital  is  con- 
clusive that  the  grantee  took  in  trust,  and  not  as  a  purchaser,  and  cannot  be 
contradicted  by  parol  evidence  of  an  intent  to  make  an  absolut'C  conveyance 
in  payment  of  the  debt  due  the  grantee  and  others.  McDermith  v.  Voorhees, 
16  Colorado,  402;  25  Am.  St.  Rep.  286. 

A  deed  by  a  father  to  his  infant  daughter  and  her  heirs,  reciting  that  the 
estate  is  to  be  held  in  trust  by  her  grandfather  until  she  becomes  of  age, 
passes  title  directly  to  the  daughter  upon  delivery  of  the  deed,  and  no  title 
or  trust  vests  in  the  grandfather.     Annis  v.  Wilson,  15  Colorado,  236. 

In  Grueher  v.  Lindenmeier,  42  Minnesota,  99,  the  language  of  the  grant 
was :  "  Are  to  have  the  free  use  and  privilege  —  that  is  to  say,  being  boss  — 
of  a  certain  real  estate,"  &c.,  *<  deeded  and  executed,"  on  a  certain  other  day, 
"to  the  said  parties  of  the  first  part,  during  their  natural  lives."  //eW,  a 
life  estate,  not  limited  by  the  recital  "  being  boss." 

A  deed,  with  sufficient  covenants  to  pass  the  estate  of  the  grantor,  is  not 
limited  by  a  recital  that  it  is  intended  to  convey  absolutely  all  the  estate  of 
his  wife,  named  as  a  grantor,  hut  who  has  only  an  inchoate  dower  interest. 
Davenport  v.  Gwilliams,  133  Indiana,  142  ;  22  Lawyers'  Rep.  Annotated,  244. 
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No.  16.  — KENDAL  v.  MICFEILD. 

(CH.  1740.) 

Nal7.  — GOODTITLE  d.  DODWELL  v.   GIBBS. 
(K.  B.  1826.) 

RULE. 

A  DEED  of  conveyance  may  be  eflEectual  without  a  habendum. 
Where  the  grantee  is  named  in  the  habendum  only,  he  takes 
the  estate  as  limited  by  that  clause.  But  if  the  grant  pre- 
ceding the  habendum^  and  the  habendum  itself,  both  contain 
express  limitations  of  the  estate,  the  rule  is  that  the  estate 
limited  to  the  grantee  may  be  extended  or  explained,  but 
not  abridged,  by  the  habendum. 

Kendal  y.  Miofeild. 

Barnardiston,  46-50. 
Conveyance.  —  Habendum. 

[46]  Sir  Henry  Hern  had  a  rent-charge  of  £166  per  annum 
granted  to  him  and  his  assigns  for  three  lives.  He  and  his 
lady  joined  in  a  mortgage  of  this  rent-charge  to  Joseph  KendaL  In 
the  premises  of  this  deed  of  mortgage,  the  rent  was  granted  to  him, 
his  executors,  administrators,  and  assigns,  to  have  and  to  hold  to 
him,  his  heirs  and  assigns  during  the  three  lives,  for  which  this 
rent  was  originally  granted ;  upon  this  special  trust,  that  he,  his  ex- 
ecutors, administrators,  and  assigns,  do  and  shall  enjoy  JClOO  per 
annum  out  of  it  to  their  own  proper  use,  till  the  sum  contained  in 
the  mortgage  was  satisfied,  if  the  three  lives  should  last  so 
long.  Kendal  made  his  will  and  thereby  appointed  the  plain- 
tiff his  executor;  but   to   this  will   there    was   no   subscribing 

witnesses. 
[*  47]      *  The  present  bill  was  brought  by  the  plaintiff  against  the 

heir-at-law  of  Kendal,  and  against  several  others,  in  order 
to  have  the  benefit  of  so  much  of  the  rent-charge  as  Kendal,  the 
mortgagee,  was  entitled  to. 

When  this  cause  came  on  to  be  heard  before  his  Honour,  he 
thought  it  was  a  point  that  deserved  to  be  something  considered  of; 
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accordingly  ordered  it  to  stand  over  for  judgment;  and  now  he 
was  pleased  to  deliver  his  opinion  in  it.  He  said  there  were  two 
questions  for  his  consideration ;  the  one,  what  sort  of  a  legal  estate 
the  mortgagee  had  in  this  rent-charge  ?  —  namely,  whether  it  was 
such  an  estate  as  would  go  to  his  heirs  for  the  three  lives  that 
have  been  mentioned ;  or,  whether  it  was  such  an  estate  as  during 
those  three  lives  would  go  to  his  executors  ?  And  supposing,  for 
argument's  sake,  the  legal  estate  would  go  to  his  heirs,  the  next 
question  is,  whether  the  trust  of  it  does  not  belong  to  his  execu- 
tors ?  What  makes  this  a  very  particular  case  is,  that  this  is  an 
estate  'pur  autre  vie.  And  the  first  point  of  the  case  is  so  new 
that,  was  it  not  for  the  second,  he  should  have  thought  it  proper  to 
have  had  the  opinion  of  a  Court  of  law  upon  it.  For  though  the 
rules  are  fully  established  how  far  the  habendum  of  a  deed  shall 
vary  and  explain  the  premises  of  it,  yet  when  one  comes  to  apply 
the  present  case  to  those  rules,  there  arises  a  good  deal  of  diffi- 
culty. And  his  Honour  said,  he  could  not  find  a  single  authority 
which  would  come  up  to  the  first  point  of  the  present  case.  The 
general  rules  are,  that  the  office  of  the  habendum  is,  to  explain, 
limit,  and  declare  the  quantum  of  the  estate  which  is  to  pass  by  the 
deed  It  has  never  been  disputed  but  that  it  will  carry  the  limita- 
tion of  the  estate  farther  than  the  premises  of  the  deed  did..  If  a 
man  gives  an  estate  to  A.  for  life,  habendum  to  him  and  his  heirs,  a 
fee-simple  clearly  passes.  On  the  other  hand,  it  is  clear  that  the 
habendum  never  abridges  the  estate  granted  by  the  premises 
of  the  deed ;  it  may  indeed  vary  and  alter  it.  *As  if  a  [*  48] 
man  grants  an  estate  to  A.  and  6.,  to  have  and  to  hold  to  A. 
for  life,  the  remainder  to  B.,  the  premises  of  the  deed  in  that  case 
will  be  controlled  by  the  habendum.  So  if  an  estate  is  granted  to 
a  man,  and  to  the  heirs  of  his  body,  habendum  to  him  and  his 
heirs ;  this  is  a  fee  simple.  It  has  been  said  in  some  books,  that 
this  is  only  an  estate  tail,  with  a  remainder  in  fee  ;  but  it  is  diffi- 
cult to  maintain  that  opinion  ;  and  his  Honour  thought  that  it  was 
not  law.  So  far  the  rules  relating  to  habenduma  are  plain  and 
clear ;  but  the  particular  nature  of  the  present  case  is  such,  that  a 
grant  of  this  kind  to  a  man  and  his  executors  is  the  same  as  a 
grant  to  a  man  and  his  heirs  ;  for  in  both  these  cases  the  heirs  and 
executors  do  not  take  as  representatives  to  the  party,  but  as  special 
occupants ;  and  therefore  it  has  been  held,  that  if  a  grant  of  an 
estate  is  made  to  a  man  and  his  heirs  for  three  lives,  he  may  grant 
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it  to  another,  and  his  executors  during  those  lives.  So  on  the 
other  hand,  if  such  estate  is  granted  to  a  man  and  his  executors 
for  three  lives,  he  may  grant  it  to  another  and  his  heirs  during 
those  lives.  And  as  this  is  so,  that  it  is  considered  as  the  same 
kind  of  estate,  whether  a  grant  of  that  sort  is  made  to  a  man  and 
his  heirs,  or  whether  it  is  made  to  a  man  and  his  executors ;  it 
follows  from  thence,  that  when  one  of  these  limitations  is  in  the 
premises  of  the  deed,  and  the  other  of  these  limitations  is  in  the 
habendum,  the  habendum  shall  take  place.  For  instance,  if  in 
the  premises  of  the  deed  the  grant  of  the  estate  pur  autre  vie  is  to 
A.  and  his  executors  during  the  life  of  6.,  habendum  to  A,  and  his 
heirs  during  that  life ;  the  heirs  in  that  case  shall  have  the  benefit 
of  the  estate.  On  the  other  hand,  if  the  grant  of  such  estate  is  to 
A  and  his  heirs  during  the  life  in  being,  habendum  to  A.  and  his 
executors  during  that  life,  the  executors  shall  have  the  benefit  of 
it ;  and  the  reason  for  that  is,  that  the  habendum  in  that  case  does 
not  attempt  to  give  a  less  or  a  larger  estate  than  was  contained  in 
the  premises,  but  is  merely  explanatory.     But  then  a  difficulty 

arises,  in  the  present  case,  from  this  being  the  case  of  a 
[*  49]  rent ;  and  it  *  is  clear  that  before  the  Statute  of  Frauds  and 

Perjuries  no  grant  of  a  rent  pur  autre  vie  could  be  good  any 
longer  than  the  party  himself  lived  to  whom  the  grant  was  made. 
And  though  that  grant  was  made  to  a  man  and  his  heirs  during 
the  life  of  another,  or  to  a  man  and  his  executors  during  such  life, 
neither  the  heir  nor  executor  could  have  any  benefit  from  such 
grant  This  appears  from  3  Cro.  901,  and  several  other  authorities; 
and  the  reason  given  for  this  was,  that  a  rent  was  such  a  thing  as 
did  not  lie  in  occupancy  ;  so  that  it  was  certain,  that  there  could 
not  be  a  general  occupancy  of  it ;  nor  would  the  common  law  admit, 
in  that  case,  even  of  a  special  occupancy.  But  then  the  question  is, 
whether  the  Statute  of  Frauds  and  Perjuries  has  not  altered  the  law 
in  this  respect  ?  and  whether  a  rent  is  not  within  the  relief  of  that 
Act  of  Parliament,  as  well  as  any  other  sort  of  inheritance  ?  And 
his  Honour  was  of  opinion  that  it  was.  The  statute  intended  to 
make  a  general  alteration  with  regard  to  all  sorts  of  estates  that 
were  granted  pur  autre  vie  ;  and  a  rent-charge  is  as  much  within 
the  intention  of  that  Act  of  Parliament  as  any  other  hereditament. 
This  difficulty  then,  concerning  this  case  being  that  of  a  rent,  may 
quite  be  laid  aside;  and  then  the  matter  concerning  the  legal 
estate  depends  upon  that  which  he  had  before  mentioned,  namely^ 
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whether  the  habendum  in  this  case  ought  not  to  take  place  ?  And 
he  was  of  opinion  that  it  ought,  for  the  reason  that  he  had  before 
given ;  and  consequently,  that  the  legal  estate  in  this  rent  be- 
longed to  the  heir-at-law.  But  then  the  next  question  is,  whether, 
within  the  meaning  of  the  trust  of  this  deed,  the  executor,  Kendal, 
is  not  entitled  to  the  benefit  of  that  ?  And  his  Honour  was  of 
opinion  that  he  was.  It  is  expressly  declared  by  the  deed,  that 
the  mortgage  was  made  upon  the  special  trust,  that  the  mortgagee, 
his  executors,  administrators,  and  assigns,  should  enjoy  the  benefit 
of  £100  per  annum,  part  of  the  rent-charge,  to  their  own  use, 
till  the  mortgage  was  satisfied,  if  the  three  lives  continued  so 
long.  The  only  thing  that  makes  the  least  difficulty  in 
*  this  part  of  the  case  is,  that  it  is  pretty  hard  to  conceive  [*  50] 
how  a  man  and  his  heirs  should  be  trustees  for  a  man  and 
his  executors ;  but  this  is  the  case  of  every  mortgage  that  is  made 
in  fee.    And  so  his  Honour  was  pleased  to  decree  accordingly. 

Ooodtitle  d.  Sodwell  ▼.  Oibbs. 

5  Bam.  &  Cress.  709-720  (29  R.  R.  366). 

Lease. — Habendum.  —  Construction. 

By  lease  and  release  M.  H.  conveyed  to  J.  W.,  and  to  his  heirs  and  [709] 
assigns,  certain  freehold  and  copyhold  premises,  to  hold  the  same  unto 
the  said  J.  W.,  his  heirs  and  assigns,  from  and  immediately  after  the  death  of 
M.  H.,  to,  for,  and  upon  the  several  uses,  ends,  intents,  and  purposes  thereinafter 
mentioned.  Held^  that,  by  the  premises,  an  immediate  estate  of  freehold  was 
given  to  J.  W.,  and  that  the  habendum  had  not  the  effect  of  rendering  the  deed 
void  as  giving  a  freehold  infuturo. 

Ejectment  for  lands  in  the  parish  of  White  Waltham,  in  the 
county  of  Berks.  Plea,  the  general  issue.  At  the  trial  before 
BURROUGH,  J. ,  at  the  Berkshire  Summer  Assizes,  1825,  a  verdict 
was  found  for  the  plaintiflf,  subject  to  the  opinion  of  this  Court 
upon  the  following  case :  Martha  Hatton  in  her  lifetime,  and  at 
the  time  of  the  making  of  the  surrender  to  the  use  of  her 
•will,  and  making  such  will  and  executing  the  deeds  [*710] 
hereafter  mentioned,  was  seised  of  estates  of  inheritance 
in  fee  simple  in  the  premises  in  question,  consisting  of  a  mes- 
suage and  buildings,  and  about  five  acres  and  a  half  of  freehold 
land,  and  three  closes  of  land  which  are  copyhold,  situate  as 
aforesaid,  and  being  so  seised,  she,  on  the  9th  of  February,  1763, 
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surrendered  the  said  copyhold  premises  to  and  for  such  uses, 
intents,  and  purposes,  and  to  and  for  the  benefit  of  such  person 
and  persons,  and  his,  her,  and  their  heirs,  as  the  said  Martha 
Hatton  by  her  last  will  and  testament  in  writing  already  had  or 
at  any  time  thereafter  should  limit,  direct,  appoint,  or  give  the 
same.  Martha  Hatton  duly  executed  a  lease  and  release  of  the 
said  freehold  premises  as  follows:  The  lease  without  date,  and 
the  release  bearing  date  the  29th  day  of  July,  1768,  and  made 
between  Martha  Hatton  of  the  one  part,  and  John  Westbrook  the 
elder  of  the  other  part,  and  by  the  latter  indenture  it  was  wit- 
nessed that  for  the  settling  and  assuring  the  messuages  or  tene- 
ments, lands,  hereditaments,  and  premises  thereinafter  mentioned, 
to  and  for  the  several  uses,  intents,  and  purposes  thereinafter 
particularly  mentioned,  the  said  Martha  Hatton  for  and  in  con- 
sideration of  the  sum  of  ten  shillings,  &c. ,  paid  by  the  said  John 
Westbrook  the  elder,  the  receipt  whereof  was  thereby  acknowl- 
edged, and  for  other  causes  and  considerations  thereunto  moving, 
did  grant,  bargain,  sell,  alien,  release,  and  confirm  unto  the  said 
John  Westbrook  the  elder  (in  his  actual  possession  then  being 
by  virtue  of  a  bargain  and  sale  to  him  thereof  made  for  one  whole 
year,  by  indenture  bearing  date  the  day  next  before  the  day  of  the 

date  of  the  indenture  of  release,  and  by  force  of  the  statute 
[*711]  made  for  *  transferring  uses  into  possession),  and  to  his 

heirs  and  assigns,  divers  hereditaments,  including  by 
description  the  freehold  and  copyhold  premises  in  question,  to 
hold  the  same  unto  the  said  John  Westbrook  the  elder,  his  heirs 
and  assigns,  from  and  immediately  after  the  decease  of  the  said 
Martha  Hatton,  to,  for,  and  upon  the  several  uses,  ends,  intents, 
and  purposes  thereinafter  mentioned,  expressed,  and  declared  of 
and  concerning  the  same ;  that  is  to  say,  to  the  use  of  the  said 
John  Westbrook  the  elder  (from  and  immediately  after  the 
decease  of  the  said  Martha  Hatton)  and  Anna  his  wife,  and 
their  assigns  for  and  during  the  term  of  their  natural  lives,  and 
the  life  of  the  longer  liver  of  them ;  and  from  and  after  the 
decease  of  the  survivor  of  them  the  said  John  Westbrook  the  elder 
and  Anna  his  wife,  to  the  use  and  behoof  of  John  Westbrook  the 
younger,  eon  of  the  said  John  Westbrook  the  elder,  and  his  assigns, 
for  and  during  the  term  of  his  natural  life,  without  impeachment 
of  waste,  and  from  and  after  the  decease  of  the  said  John  West- 
brook the  younger,  to  the  use  and  behoof  of  the  first  and  other 
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sons  of  the  body  of  the  said  John  Westbrook  the  younger,  law- 
fully to  be  begotten  severally  and  successively,  and  the  heirs  male 
of  the  body  of  such  first  and  other  sons  lawfully  issuing ;  and  for 
want  of  such  issue,  to  the  use  and  behoof  of  Hatton,  the  daughter 
of  the  said  John  Westbrook  the  elder,  and  Anna  his  wife,  her 
heirs  and  assigns  for  ever.  And  the  said  Martha  Hatton  cove- 
nanted for  further  assurance  of  the  said  freehold  and  copyhold 
premises  to  the  uses  aforesaid,  but  no  surrender  was  made  of  the 
copyhold  lands  to  the  uses  aforesaid.  The  lessor  of  the  plaintiff 
was  the  daughter  of  Hatton  (the  daughter  of  John  Westbrook  and 
Anna  his  wife),  by  Henry  Dodwell,  her  husband. 

*  John  Westbrook  the  elder  and  John  Westbrook  the  [*  712] 
younger  suffered  a  recovery  in  1774;  but  it  was  admitted 
that  it  did  not  bar  the  remainder  given  to  Hatton  Westbrook  by 
the  release  of  1768,  the  only  question  raised  being  as  to  the 
validity  of  that  deed.  The  case  was  argued  on  a  former  day  in 
this  term  by 

Coote  for  the  lessor  of  the  plaintiff.  —  The  question  turns  upon 
the  habendum  in  the  deed  bearing  date  the  29th  of  July,  1768. 
It  is  contended  that  the  habendum  gave  an  estate  of  freehold  in 
fuiuro,  and  is  therefore  void.  In  the  granting  part,  the  estate 
given  to  J.  W.  the  elder  is  express  and  certain ;  it  is  to  him,  his 
heirs  and  assigns ;  then  follows  the  habendum^  "  to  hold  the  same 
unto  the  said  J.  W.  the  elder,  his  heirs  and  assigns,  from  and 
immediately  after  the  decease  of  the  said  Martha  Hatton,  to,  for, 
and  upon  the  several  uses,  ends,  intents,  and  purposes  hereinafter 
mentioned,"  &c.  Now  the  habendum  may  very  fairly  be  read 
with  a  stop  after  the  words  "  heirs  and  assigns. '  If  so,  the  grant 
would  be  immediate,  although  certain  uses  might  arise  in  futuro. 
But  an  habendum  is  not  an  essential  part  of  a  deed  (Sbep. 
Touch.  76),  and  if  it  is  repugnant  to  the  granting  part  it  must 
be  rejected.  There  are,  indeed,  cases  apparently  warranting  a 
different  conclusion ;  but  upon  examination  it  will  be  found  that 
they  are  distinguishable  from  the  present  case.  The  rule  is  this : 
if  an  estate  be  granted  in  any  premises,  and  that  grant  is  express 
and  certain,  the  habendum  shall  not  vitiate  it,  for  utile  per 
inutile  nan  vitiatur.  But  if  the  estate  granted  in  the 
*  premises  be  not  express,  but  arising  by  implication  of  [*  713] 
law,  there  a  void  habendum,  or  one  differing  materially 
from  the  grant,   may  defeat  it     Shep.   Touch.   112;  Baldwin's 
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Case,  2  Co.  Bep.  23;  StuMeyy.  Butler,  Hob.  168;  and  Carter  v. 
Madgvnck,  3  Lev.  339,  which  last  case  is  expressly  in  point  fox 
the  present  lessor  of  the  plaintij£  It  is  true  that  in  BtLckler's 
Case,  2  Co.  Bep.  55,  where  tenant  for  life,  having  made  a  lease 
for  years,  granted  tenementa  prcedicta  to  C.  habendum,  from  the 
feast  of  the  Nativity  of  Saint  John  the  Baptist  next  following,  for 
life,  the  grant  was  held  void,  for  that  an  estate  of  freehold  cannot 
commence  in  futuro.  But  there  it  was  observed  that  the  haben- 
dum was  not  contrary  to  the  premises,  for  no  certain  estate  was 
contained  in  the  premises,  but  generally  the  land  given  and 
granted,  which  might  be  qualified  by  the  habendum  to  an  estate 
for  years  or  at  will.  And  in  Hogg  v.  Cross,  Cro.  Eliz.  254, 
where  an  habendum  for  an  estate  of  freehold  in  futuro  was  held 
to  make  the  grant  void,  the  Court  proceeded  upon  the  ground  that 
it  was  the  purport  of  the  deed  that  nothing  should  pass  till  after 
the  death  of  the  grantor,  and  that  nothing  should  pass  but  accord- 
ing to  the  intent;  which  rule  has  been  adopted  in  many  modem 
casea  Boe  v.  Traniner,  2  Wills.  75 ;  Osmond  v.  Sheaf e,  3  Lev.  370. 
In  Underhay  v.  Underhay  (cited  in  Hob.  171,  Cro.  Eliz.  269), 
one,  having  leased  his  land  to  three  for  their  lives,  granted  the 
reversion  habendum  to  the  grantee  for  his  life,  and  then  added, 
*  which  said  estate  for  life  is  to  begin  after  the  death  of  the  three 
first  lessees,"  and  that  was  adjudged  a  good  estate  in  rever- 
sion for  life.  Thus,  then,  it  appears  that  there  is  no 
[*714]  *  objection  to  the  granting  part  of  this  deed  by  the  com- 
mon law;  secondly,  there  is  no  objection  to  the  limitation 
of  uses.  The  greatest  effect  produced  by  the  Statute  of  Uses  is, 
that  by  its  operation  the  legal  estate  of  freehold  passes  in  futuro; 
for  there  is  no  doubt  that  a  limitation  by  way  of  springing  use 
is  good,  provided  the  event  whereupon  the  use  is  to  arise  is  to 
happen  within  what  the  law  considers  a  reasonable  time;  that 
is,  a  life  or  lives  in  being  and  twenty-one  years  after,  which 
appears  to  have  been  the  case  in  Davis  v.  Sfsed,  2  Salk.  676, 
Boe  V.  Tranmer,  Osman  v.  Sheaf e,  and  Pybus  v.  MUford^  1  Ventr. 
372. 

Preston,  contra.  —  If  the  objection  that  the  conveyance  is  of  a 
freehold  in  futuro,  and  therefore  void,  be  well  founded,  the  uses 
cannot  arise,  debile  fundamentum  fallit  opus.  In  all  the  cases 
which  have  been  cited,  it  was  held  that  the  conveyance  operated 
as  a  covenant  to  stand  seised.     The  only  case  in  point  cited  for 
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the  plaintiff  was  Carter  v.  Madgvrick  ;  but  that  is  not  found  in 
any  other  reporter  but  Levinz,  although  nearly  all  the  other  cases 
in  that  book  are :  it  does  not  appear  to  have  been  ever  quoted  or 
relied  upon  by  any  Judge,  and  is  contrary  to  every  principle  of 
law,  and  every  rule  applied  to  the  exposition  of  deeds.  ^  The  case 
was  thus :  "  Parker  seised  in  fee,  by  indenture  between  him  and 
J.  6.  his  grandson,  the  lessor,  in  consideration  of  affection  and 
55.,  granted,  bargained,  and  sold  to  the  lessor  and  his  heirs  the 
tenements  in  question,  habendum,  immediately  after  his  death, 
to  the  lessor  and  the  heirs  male  of  his  body,  *  with  divers  remain- 
ders over;  and  the  Court,  by  their  judgment,  that  the 
estate  passed  *  immediately  by  the  premises,  made  that  a  [•  715] 
fee  which  was  intended  to  be  an  estate  tail,  and  made  that 
a  grant  of  the  estate  immediately  which  was  intended  to  be  a 
grant  in  futuro,  reserving  a  life  estate  to  the  grantor.  It  might 
have  been  good  as  a  covenant  to  stand  seised ;  but  the  Court  did 
not  avail  themselves  of  that  doctrine,  as  in  Osman  v.  Sheafe. 
The  habendum  certainly  is  not  essential  to  a  deed;  but  when 
inserted,  it  is  most  essential,  unless  it  be  absolutely  repugnant  to 
the  granting  part  Stukeley  v.  Butler,  and  the  other  cases  in 
which  it  has  been  held  that  if  there  be  a  grant  of  an  express 
estate,  followed  by  an  habendum  repugnant  to  that  grant,  the 
habendum  is  void,  may  be  admitted ;  but  the  question  has  always 
turned  upon  the  repugnancy.  Thus  where  a  grant  is  to  A.  and 
his  heirs,  habendum  for  the  life  of  A. ,  that  is  clearly  repugnant. 
Plowd.  153.  [Bayley,  J.  — If  the  deed  be  read  with  a  stop  after 
"  habendum  unto  J.  W. ,  his  heirs  and  assigns, "  then  nothing  is 
postponed  but  the  use;  the  seisin  is  given  immediately.]  The 
deed  must  be  read  as  if  it  had  been  made  before  the  Statute  of 
Uses.  Putting  the  uses  out  of  view,  the  conveyance  is  to  A. 
and  his  heirs,  habendum  in  futxiro.  The  declaration  of  uses  does 
not  commence  until  after  the  habendum  is  closed.  Braine  v. 
Deakon,  Preston  on  Estates,  229.  It  is  admitted  that  the  haben- 
dum may  control  the  grant  where  the  estate  is  not  express ;  it  may 
be  a  grant  in  fee  or  in  tail,  in  prmsenti  or  in  futuro,  and  that  is 
to  be  explained  by  the  habendum.  2  Eoll.  Abr.  Grant,  p.  68.* 
Here  the  estate  granted  is  not  express ;  it  is  to  A.  and  his  heirs ; 

^  It  is  found  in  Com.  Dig.  tit.  Fait  (E    mar  be  restmined  by  the  Kahmdum  to  the 
10).  helre  of  the  body.    Thurman*B  Cast,  S  Roll. 

>  Thne,  a  grant  to  "A.  and  hie  hein  *'    Abr.  Grant,  K.  pi.  24. 
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[*  716]   but  they  were  intended  *  to  take  in  the  particular  mode 
pointed  out  by  the  habendum.  Cur.  adv.  vult. 

Abbott,  CL  J. ,  now  delivered  the  judgment  of  the  Court 
This  came  before  the  Court  upon  a  special  case,  which  was 
aigued  during  the  present  term.  The  only  question  raised  was 
upon  the  validity  of  a  deed  executed  by  Martha  Hatton,  as  to  the 
freehold  tenements  therein  mentioned.  After  stating  the  facts  of 
the  case,  the  Lord  Chief  Justice  proceeded  as  follows:  — 

The  objection  made  to  the  validity  of  the  deed  was  that  it  is  a 
grant  of  a  freehold  to  commence  infuturo;  and  if  this  be  its  true 
eflfect  it  is  undoubtedly  void.  The  question  whether  this  be  its 
true  effect  depends  upon  the  operation  of  the  habendwrn.  If  the 
hahendum  is  to  be  considered  as  the  operating  part  of  the  deed, 
the  deed  will  be  an  attempt  to  convey  a  freehold  in  futuro. 
If  the  part  called  the  premises  be  the  operating  part,  and  the 
habendum,  can  be  rejected,  or  considered  only  as  qualifying  the 
premises,  a  present  freehold  will  pass,  and  the  deed  will  be  good. 
Many  cases  were  quoted  in  the  argument,  to  which  it  is  not  neces- 
sary to  advert  again.  The  distinction  as  to  the  effect  of  the 
habendum  between  deeds  in  which  the  premises  expressly  mention 
an  estate  or  interest,  and  those  in  which  the  premises  merely 
describe  the  tenements,  but  do  not  mention  any  estate  or  interest, 
was  noted  and  relied  upon,  and  it  was  contended  that  in  the  deed 
in  question  the  premises  do  mention  an  estate  and  interest  (as  we 
think  they  do),  and  the  case  of  Carter  v.  Madgvnek,  3  Lev.  339, 

was  quoted  as  being  directly  in  point  to  the  present  case. 
[*  717]  *  The  distinction  to  which  I  allude  is  this :  If  no  estate 
be  mentioned  in  the  premises,  the  grantee  will  take  noth- 
ing under  that  part  of  the  deed,  except  by  implication  and  pre- 
sumption of  law,  but  if  an  habendum  follow,  the  intention  of  the 
parties  as  to  the  estate  to  be  conveyed  will  be  found  in  the  haben- 
dum,  and,  consequently,  no  implication  or  presumption  of  law 
can  be  made,  and  if  the  intention  so  expressed  be  contrary  to  the 
rules  of  law,  the  intention  cannot  take  eflfect,  and  the  deed  will 
be  void.  On  the  other  hand,  if  an  estate  and  interest  be  men- 
tioned in  the  premises,  the  intention  of  the  parties  is  shown,  and 
the  deed  may  be  effectual  without  any  habendum,  and  if  an  haben- 
dum follow  which  is  repugnant  to  the  premises,  or  contrary  to 
the  rules  of  law,  and  incapable  of  a  construction  consistent  with 
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either,  the  habendum  shall  be  rejected,  and  the  deed  stand  good 
upon  the  premises. 

This  was  done  in  Carter  v.  Madgwick;  and  th^  very  learned 
gentleman  who  argued  for  the  defendant,  and  against  the  validity 
of  the  deed,  observed  that  that  case  was  a  solitary  decision,  never 
quoted  or  relied  upon,  and  contrary  to  law,  as  it  gave  an  imme- 
diate estate  to  the  grantee,  whereas  the  grantor  manifestly  intended 
to  reserve  a  life  estate  to  himself.  Perhaps  so  much  of  the 
opinion  of  the  Court  as  regards  the  exclusion  of  a  life  estate  in 
the  grantor  may  be  found  to  have  been  expressed,  without  suffi- 
ciently  adverting  to  the  operation  of  the  Statute  of  Uses,  and  to  a 
construction  that  might  have  been  given  to  the  deed  so  as  to  allow 
a  life  estate.  The  grantor  had,  in  fact,  enjoyed,  during  life,  in 
that  case  as  in  the  present  But  the  case  of  Carter  v. 
Madgvnck  is  not  a  solitary  decision.  The  case  of  *  Jarman  [*  718] 
Y.  Orchard,  Skin.  528,  Salk.  346,  Show.  P.  C.  199,  is 
to  the  same  effect.  In  that  case,  Thomas  Nicholas,  being  pos- 
sessed  of  a  bam,  cottage,  and  land,  as  assignee  of  a  lease  for  one 
thousand  years,  did,  by  indenture  reciting  the  lease,  and  expressed 
to  be  in  consideration  of  natural  love  to  his  granddaughter,  and 
for  other  good  causes  and  considerations,  grant,  assign,  and  set 
over  to  his  granddaughter  Mary,  her  executors,  administrators,  and 
assigns,  all  the  said  cottage,  bam,  and  lands,  and  all  other  the 
premises  thereinbefore  recited,  together  with  the  recited  lease, 
and  all  writings  and  evidences  touching  the  premises,  haben- 
dum the  said  cottage,  &a,  to  the  said  Mary,  her  executors, 
administrators,  and  assigns,  from  and  after  the  decease  of  the 
said  Thomas  Nicholas  and  his  wife,  for  the  residue  of  the  term, 
subject  to  the  rent  and  covenanta  Now  if  this  deed  was  con* 
sidered  as  an  assignment  to  commence  and  take  effect  after  the 
death  of  T.  Nicholas,  the  deed  would  be  void,  as  in  law  assigning 
nothing,  the  life  interest  of  T.  Nicholas  being  deemed  in  law  to 
be  of  greater  value  and  longer  duration  than  any  term  of  years. 
And  it  was  contended  that  the  deed  could  only  be  constmed  as 
such  an  assignment,  because  it  appeared  that  T.  N.  did  not  mean 
to  part  with  his  interest  in  the  term  during  his  own  life.  The 
question  arose  after  the  death  of  T.  N.  In  the  King's  Bench 
judgment  was  given  against  the  validity  of  the  deed;  but  that 
judgment  was  reversed  in  the  Exchequer  Chamber,  and  the  reversal 
affirmed  in  Parliament.     And  the  ground  of  the  reversal  was,  that 
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the  entire  residue  of  the  term  passed  by  the  premises  of  the  deed, 

and  the  habendum  was  void. 
[*719]       *In  the  present  case,  we  think  an  immediate  freehold 

passed  by  the  premises  in  the  deed,  and  consequently  the 
objection  that  the  deed  passed  only  a  freehold  to  commence  in 
futuro  cannot  prevail.  Mary  Hatton,  the  releasor,  is  now  dead, 
and  therefore,  perhaps,  it  may  not  be  necessary  to  decide  whether 
any  use  vested  in  her  for  her  life.  We  think,  however,  that  the 
use  did  vest  in  her  for  her  life,  and  so  the  deed  will  stand  good 
in  all  its  parts,  and  effect  be  given  to  the  intention  of  the  parties, 
which  ought  to  be  done,  if  by  law  it  may.  The  release  is  ex- 
pressed to  be  made  in  consideration  of  ten  shillings  paid  by  John 
Westbrook  the  elder,  and  other  causes  and  considerations.  This 
John  Westbrook  had  married  a  cousin  of  Martha  Hatton,  and  the 
deed  was  evidently  intended  as  a  family  settlement.  Now  if  the 
consideration  of  ten  shillings  had  not  been  expressed,  and  the  deed 
had  contained  no  habendum^  we  think  the  use  of  the  entire  fee 
would  have  resulted  to  M.  H.  by  implication  and  presumption  of 
law.  And  upon  supposition  of  the  absence  of  this  consideration, 
and  the  insertion  of  the  habendum,  we  think  the  effect  of  the 
habendum  would  be  partially  to  rebut  the  implication,  and  to 
narrow  the  use  to  an  estate  for  life  in  M.  H.  And  if  the  mention 
of  this  consideration  of  ten  shillings  should  have  the  effect  of 
preventing  a  resulting  use  to  M.  H.,  and,  in  the  absence  of  an 
habendum,  should  vest  the  use  of  the  entire  fee  in  J.  W.  (a  point 
upon  which  we  think  it  unnecessary  to  give  an  opinion),  still 
this  use  would  only  arise  by  implication  and  presumption  of  law, 
grounded  on  the  pecuniary  consideration,  and  would  not  be  a  use 
expressed  in  the  deed.     And  this  being  so,  we  think  the  haben- 

dum  might  have,  in  this  view  of  the  case  also,  the  effect 
[*720]  of  partially  rebutting   the  implication,  by  *showing  the 

intention  of  the  parties  to  be  that  the  use  should  not  vest 
in  J.  W.  until  after  the  death  of  M.  H.,  and  this  would  be  good 
in  law,  because  a  use  may  be  limited  in  futuro  ;  and  then  the  use 
of  so  much  of  the  estate  as  was  not  limited  or  declared  by  the 
deed  might,  in  our  opinion,  result  to  and  vest  in  M.  H.  And 
upon  either  of  these  constnictions  effect  will  be  given  to  the  whole 
deed,  and  to  the  intention  of  the  parties. 

Fostea  to  the  plaintiff. 
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ENGUSn  NOTES. 

On  a  subject  so  technical,  it  may  be  permitted  to  cite  the  propositions 
which  Mr.  Challis  (Law  of  Real  Property,  p.  333)  has  considered  to  be 
established  by  a  careful  examination  of  the  authorities.  They  are  as 
follows  :  — 

"  (1)  The  habendum  may  enlarge  an  estate  expressly  contained  in 
the  premises,  and  capable  of  taking  effect,  but  may  not  abridge  or  make 
void  any  such  estate.  (Co.  Litt.  299  a  ;  Lilley  v.  Whitnet/,  Dy.  272  a, 
pi.  30;  Carter  y.  Mad f/wickf  3  Lev.  339;  Germain  v.  Orchard,  1  Salk. 
346,  3  Salk.  222;  GoodtUle  v.  Gibhs,  5  B,  &  C.  709  [ante,  p.  779]  ; 
Boddington  v.  Bobinsony  L.  R.  10  Ex.  270.) 

*'  (2)  Where  an  estate  in  the  premises  arises,  not  expressly,  but  by 
mere  implication,  an  express  estate  in  the  habendum,  if  repugnant, 
may  abridge  the  implication  of  the  premises.  (Buckler's  Case,  2  Co. 
Rep..  55;  Hoffff  v.  Cross,  Cro.  Eliz.  254,  Co.  Litt.  183  a;  ibid.  190  b.) 

*'  (3)  Where,  under  the  old  law,  an  estate  was  contained  in  the  prem- 
ises which  could  not  take  effect  without  livery  of  seisin,  and  such  livery 
was  not  duly  made,  then,  if  an  estate  was  contained  in  the  hahendum 
which  could  take  effect  without  livery  of  seisin,  the  latter  estate  would 
take  effect  by  mere  delivery  of  the  deed,  though  the  former  would  not. 
(Baldwin's  Case,  2  C>.  Rep.  23.) 

*'  (4)  In  certain  cases  the  estates  limited  in  the  premises  and  the 
habendum  respectively,  though  not  precisely  identical,  are  so  far  ejus- 
dem  generis,  that  it  is  held  to  be  compatible  with  the  due  intent  of 
both  that  a  modification  introduced  by  the  habendum  shall  be  per- 
mitted to  take  effect." 

AMERICAN  NOTES. 

Ooodtitle  V.  Gibbs  is  much  cit«d  in  Jones  on  Real  Property,  who  says :  *<  Tt 
is  not  necessary  therefore  that  there  should  be  any  habendum  clause,"  and 
approved  by  Kent,  Ch.  J.,  in  Jackson  v.  Myers,  3  Johnson  (N.  Y.),  395. 

If  the  granting  clause  is  silent  or  ambiguous  as  to  the  estate  to  be  granted, 
the  habendum  must  be  resorted  to  in  order  to  ascertain  the  nature  and  extent 
of  the  estate.  Mitchell  v.  Wilson,  3  Cranch  (IT.  S.  Circ.  Ct.),  242;  Havem  v. 
Seashore  Land  Co.,  47  New  Jersey  Equity,  365 ;  Riggin  v.  Love,  72  Illinois, 
553;  Bodine's  Adm*rs  v.  Arthur,  91  Kentucky,  53.  So  where  a  granting  clause 
was  to  a  woman  "  and  her  children  and  assigns,"  habendum  to  her  "  and  her 
heirs  and  assigns,"  she  took  a  fee.  Rjnes  v.  Manstfield,  96  Missouri,  393.  See 
Berry  v.  Billings,  44  Maine,  416;  69  Am.  Dec.  107;  Montgomery  v.  Sturdivant, 
41  California,  290 ;  Kelly  v.  Hill,  —  Maryland,  — .  When  not  clearly  con- 
tradictory of  the  premises,  the  habendum  may  be  resorted  to  equally  with 
other  parts  of  the  deed  to  ascertain  the  grantor's  intention.  Henderson  v. 
Mack,  82  Kentucky,  379. 
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If  no  habendum^  the  grantee  takes  the  estate  according  to  the  premises. 
Major  V.  Bukley,  51  Missouri,  227 ;  Kenioorlhy  v.  TuUis,  3  Indiana,  P6  ;  Fid- 
bright  v.  Yoder^  113  North  Carolina^  456. 

If  the  grantee  is  named  only  in  the  habendum^  that  will  be  operative. 
Berry  v.  Billings^  44  Maine,  416  j  69  Am.  Dec  107.  An  estate  to  a  man  in  the 
premises  may  be  enlarged  to  one  to  him  and  his  wife  and  their  heirs  and  as- 
signs by  the  habendum,  McLeod  v.  Tarrant,  39  South  Carolina,  271 ;  20  Law- 
yers' Rep.  Annotated,  846. 

**  The  habendum  may  explain,  enlarge,  or  qualify,  but  cannot  oontmdict  or 
defeat  the  estate  granted  by  the  premises.'*  Jones  Real  Property,  sect.  563 ; 
Warn  v.  Broum,  102  Penn.  State,  347;  Breed  v.  Osborne,  113  Massachusetts, 
318 ;  Chaffee  v.  Dodge,  2  Root  (Connecticut),  205 ;  Thompson  v.  Carl,  51 
Vermont,  408;  Rupert  v.  Penner,  35  Nebraska,  587;  17  Lawyers*  Rep. 
Annotated,  824. 

If  habendum  is  inconsistent  with  the  premises,  the  latter  controls.  Winter 
V.  Gorsueh,  51  Maryland,  180;  Riggin  v.  Love,  72  Illinois,  55-3;  Faivre  v. 
Daley,  93  California,  664 ;  Karchner  v.  Hoy,  151  Penn.  State,  383 ;  Bodine's 
AdmWs  V.  Arthur,  91  Kentucky,  53  (because  «  words  of  conveyance  are  neces- 
sary to  the  passage  of  the  title,  and  the  habendum  is  not  ordinarily  an  indis- 
pensable part  of  the  deed;  "  and  because  deeds  are  most  sti-ongly  construed 
against  the  grantor). 

Habendum  repugnant  to  the  premises  is  void.  Smith  v  Smith,  71  Michigan, 
633  ;  Havens  v.  Seashore  Land  Co.,  supra ;  Ratliffe  v.  Marrs,  87  Kentucky, 
26 ;  Hafner  v.  Irwin,  4  Devereux  &  Battle  (Nor.  Car.),  433  ;  34  Am.  Dec.  390 ; 
Robinson  v.  Payne,  58  Mississippi,  690 ;  Huntington  v.  Lyman,  138  Massachu- 
setts, 205;  Pynch(m  v.  Steams,  11  Metcalf  (Mass.),  312;  45  Am.  I>c.  410; 
Budd  V.  Brooke,  3  GiU  (Maryland),  198 ;  43  Am.  Dec.  821 ;  Nightingale  v. 
Hidden,  7  Rhode  Island,  115 ;  Flagg  v.  Eames,  40  Vermont,  64;  94  Am.  Dec. 
363;  Warn  v.  Broum,  102  Penn.  State,  847  ;  Green  Bay,  frc.  Canal  Co.  v. 
Hewett,  55  Wisconsin,  105;  42  Am.  Rep.  701 ;  SmUh  v.  Smith,  71  Michigan, 
633.  As  when  the  habendum  names  a  different  gi-antee.  Hafner  v.  Irwin, 
4  Devereux  &  Battle  (Nor.  Car.),  483;  34  Am.  Dec.  390. 

Limitation  in  the  habendum  conflicting  with  the  premises  must  be  rejected. 
Hafner  v.  Irwin,  supra ;  Budd  v.  Brooke,  3  Gill  (Maryknd),  198 ;  43  Am.  Dec. 
321 ;  Brown  v.  Manter,  21  New  Hampshire,  528 ;  43  Am.  Dec.  228  (citing 
Goodtitle  V.  Gihbs)  ;  Berry  v.  Billings,  44  Maine,  416 ;  69  Am.  Dec.  107 ;  Flagg 
V.  Fames,  40  Vermont,  110  ;  94  Am.  Dec.  863. 

Where  a  grant  is  to  a  city  absolutely,  a  condition  is  not  created  by  haben- 
dum «  as  and  for  a  street,  to  be  kept  as  a  public  highway."  Kilpatrick  v. 
Mayor,  ft-c,  81  Maryland,  179;  27  Lawyers'  Rep.  Annotated,  643. 

Habendum  and  premises  must  be  reconciled  if  possible.  Wager  v.  Wager, 
1  Sergeant  &  Rawle  (Penn.),  374.  "  One  of  the  most  important  rules  in  the 
construction  of  deeds  is  to  so  construe  them  that  no  part  shall  be  rejected. 
The  object  of  all  construction  is  to  ascertain  the  intent  of  the  parties,  and  it 
must  have  been  their  intent  to  have  some  meaning  in  every  part.  It  never 
could  be  a  man's  intent  to  contradict  himself ;  therefore  we  should  lean  to 
such  a  construction  as  reconciles  the  different  parts,  and  reject  a  construction 
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which  leads  to  a  contradiction.  The  premiBes  of  a  deed  are  often  expressed 
in  general  terms,  admitting  of  various  explanations  in  a  subsequent  part  of  the 
deed.  Such  explanations  are  usually  found  in  the  habendum.  The  office  of 
the  habendum  is  properly  to  determine  what  estate  or  interest  is  granted  by  the 
deed,  though  this  may  be  performed,  and  sometimes  is  performed,  by  the  prem- 
ises, in  which  case  the  habendum  may  lessen,  enlarge,  explain,  or  qualify,  but 
not  totally  contradict  or  be  repugnant  to  the  estate  granted  in  the  premises." 

If  the  premises  and  the  habendum  are  irreconcilable,  that  will  control  which 
most  precisely  defines  the  estate  which  the  grantor  apparently  intended  to 
conyey.  Thus  where  an  old  husband,  providing  for  a  young  wife  and  one 
child,  gpranted  to  the  wife  in  fee,  habendum  while  she  should  remain  his 
widow,  with  reverter  at  her  decease  to  the  grantor  and  his  heirs,  it  was  held 
that  the  habendum  controlled,  the  Court  observing  that  it  would  be  a  presump- 
tion *'  too  violent  to  be  entertained  for  a  moment  to  suppose  that  he  intended 
this  estate  to  go  to  a  second  husband  of  his  wife,  after  her  death,  to  the 
exclusion  of  his  own  child."     Whiibtf  v.  Duffjf,  135  Penn.  State,  620. 

Mr.  Jones  observes  (Real  Property,  sect.  568)  :  **  The  inclination  of  many 
Courts  at  the  present  day  is  to  regard  the  whole  instrument  without  regard  to 
formal  divisions.  The  deed  is  so  construed^  if  possible,  as  to  give  effect  to 
all  its  provisions,  and  thus  to  effectuate  the  intent  of  the  parties.  When  an 
instrument  is  informal,  the  interest  transferred  by  it  depends  not  so  much 
upon  the  words  and  phrases  it  contains,  as  upon  the  intention  of  the  par- 
ties as  indicated  by  the  whole  instrument.  This  view  is  expressed  by  the 
Supreme  Court  of  California  in  a  recent  case  (Faiwe  v.  Daley,  93  California, 
664) :  *  The  intention  of  the  parties  to  the  grant  is  to  be  gathered  from  the 
instrument  itself,  and  determined  by  a  proper  construction  of  the  language 
used  therein ;  but  for  the  purpose  of  ascertaining  this  intention,  the  entire 
instrument,  the  habendum  as  well  as  the  premises,  is  to  be  considered  ;  and 
if  it  appears  from  such  consideration  that  the  grantor  intended  by  the  haben- 
dum clause  to  restrict  or  limit  or  enlarge  the  estate  named  in  the  granting 
clause,  the  habendum  will  prevail  over  the  granting  clause.'  "  Citing  Bartho- 
lomew V.  Muzzy,  61  Connecticut,  387 ;  MUtel  v.  Karl,  133  Illinois,  65;  Carson 
V.  McCaslin,  60  Indiana,  337 ;  Henderson  v.  Mack,  82  Kentucky,  879 ;  Higyins 
V.  Wasgalt,  34  Maine,  305;  Breed  v.  Osborne,  113  Massachusetts,  818;  Grueber 
V.  Lindenmeier,  42  Minnesota,  99  ;  Beebe  v.  McKenzie,  19  Oregon,  296 ;  Dreis- 
bach  V.  Surfass,  126  Penn.  State,  32;  Fogarty  v.  Stock,  86  Tennessee,  610; 
Hancock  v.  Butler,  21  Texas,  804. 

Thus  in  Carson  v.  McCaslin,  supra,  the  premises  ran  to  a  husband,  "his 
heirs  and  assigns  forever,"  habendum  to  him  «  during  his  natural  life,  and  to  " 
his  wife,  "if  she  be  living  at"  his  death,  »*and  to  her  heirs  and  assigns  in 
fee  simple,  and  if  she  be  not  living  at "  his  death,  "then  to  the  heirs  of  the  " 
husband  "forever."  Held,  that  the  husband's  estate  terminated  at  his 
death  leaving  his  wife  surviving,  and  the  whole  estate  vested  in  her,  and  on 
her  death  intestate  the  lands  descended  to  her  children. 

Premises  to  "Y.,  his  heirs  and  assigns;"  habendum  to  Y.,  "his  heirs  and 
assigns  forever,  with  covenant  of  general  warranty  during  his  natural  life, 
and  after  his  death  to  go  to  and  belong  absolutely  to  Belle  Mack,  she  paying 
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the  unpaid  purchase-money  as  aforesaid : "  heldt  a  life  estate  in  Y.  with 
remainder  in  Belle  Mack.  The  Court  said :  *^  The  office  of  the  habendum 
clause  in  a  deed  is  to  limit  and  define  the  estate  granted,  and  while  as  a 
general  rule  it  must  give  way  to  the  granting  words  of  the  deed,  when  clearly 
contradictory  of  them,  yet  it  should  certainly  be  resorted  to  equally  with  the 
balance  of  the  instrument  to  arrive  at  the  intention  of  the  maker,  which 
must  govern  when  ascertainable.  When  the  intention  does  not  appear,  then 
the  words  of  grant  should  govern ;  but  if  the  intention  is  apparent,  then  it 
should  govern.  This  rule,  we  believe,  is  consistent  with  reason  and  upheld  by 
authority.  If  the  language  of  the  deed  admits  of  more  than  one  construc- 
tion, then  the  intention  of  the  grantor,  gathered  from  the  whole  instrument, 
should  be  regarded : "  Henderson  v.  Macky  82  Kentucky,  379. 


No.  18.  — CROSSING  v,  SCUDAMORE. 
(1670.) 

No.  19.  — GOODTITLE  d.  EDWARDS  v.  BAILEY. 

(1777.) 

RULE. 

If,  owing  to  some  rule  of  law,  a  deed  fails  to  take  efEect 
in  the  manner  intended,  it  will,  if  possible,  be  construed 
so  as  to  take  efEect  in  some  other  manner  which  will  carry 
the  expressed  general  intention  of  the  parties  into  efiEect 
Elphinstone  Interp.  of  Deeds,  Rule  9. 

CroMing  v.  Soudamore. 

1  Ventris,  137-142. 

Conveyance.  —  Bargain  and  Sale.  —  Covenant  to  stand  seised. 

Where  a  deed  expressed  as  a  bargain  and  sale  could  not  take  effect  as  such 
for  want  of  a  money  consideration,  the  Court  held  that  the  land  should  pass  by 
way  of  covenant  to  stand  seised  to  the  use  of  the  grantee. 

[137]  In  trespass  quare  clausum  f regit  the  defendant  pleaded 
that  the  place  where,  &c. ,  was  the  freehold  of  Sir  Thomas 
Hooks,  and  that  by  his  command  he  entered. 

The  plaintiif  traverseth  that  it  was  the  freehold  of  Sir  T.  H.  ; 
and  thereupon  this  special  verdict  was  found. 

That  Nicholas  Heale  was  seised  in  fee,  and  that,  16  Dec,  1640, 
he  made  a  deed  to  Jane  Heale,  enrolled  within  six  months,  by 
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which  the  said  Nicholas  did  (for  and  in  consideration  of  natural 
love,  augmentation  of  her  portion,  and  preferment  of  her  in  mar- 
riage, and  other  good  and  valuable  considerations)  give,  grant, 
bargain,  sell,  alien,  enfeoflf,  and  confirm  unto  the  said  Jane  Heale 
and  her  heirs.  Then  they  found  there  was  a  covenant 
*  that  the  said  Jane  Heale  should,  after  due  execution,  &c. ,  [*  138] 
quietly  enjoy,  &c.,  and  also  a  special  clause  of  warranty, 
and  that  the  deed  was  enrolled  within  six  months,  and  that  there 
was  no  other  consideration  of  making  the  indenture  than  what  was 
expressed.  And  if  it  were  suflScient  to  convey  the  premises  to 
the  said  Jane,  they  found  for  the  plaintiff;  if  not,  for  the 
defendant 

And  it  was  argued  by  Winnington  for  the  plaintiff.  He  agreed 
that  it  could  not  take  effect  as  a  bargain  and  sale,  because  no 
money  was  paid,  but  argued  that  the  deed  should  enure  as  a 
covenant  to  stand  seised. 

It  is  a  ground  in  the  law  that  the  intention  of  the  parties  ought 
to  guide  the  raising  of  uses,  and  the  construction  how  they  shall 
enure :  Co.  Lit  49 ;  Roll.  2d  part,  789 ;  and  to  give  the  effect  the 
words  shall  be  disposed  to  other  construction  than  what  otherwise 
they  would  import  As  if  a  man  demises,  grants,  and  to  farm  lets 
certain  lands  in  consideration  of  money,  and  the  deed  is  enrolled ; 
this  is  a  good  bargain  and  sale.  So  if  a  man  covenants  in  consid- 
eration of  money  to  stand  seised  to  the  use  of  his  son.  8  Co.  Eep. 
93,  FoQi^%  Case ;  2  Roll  789.  It  is  said,  nota  per  Curiam^  if  it 
appears  that  it  was  the  intent  of  him  that  made  the  deed  to  pass 
the  estate,  according  to  rules  of  law,  it  shall  pass  though  there  be 
not  formal  words. 

Again,  the  consideration  expressed  in  this  deed  is  purely  appli- 
cable to  a  covenant  to  stand  seised,  and  a  deed  shall  enure  upon 
the  consideration  expressed  rather  than  upon  one  that  is  implied. 
As  in  BedeWa  Case,  7  Co.  Rep.  40.  If  the  father,  in  consideration  of 
£100  paid,  covenants  to  stand  seised  to  the  use  of  his  son,  and  the 
deed  is  not  enrolled,  nothing  shall  pass;  but  where  there  are 
two  considerations  expressed,  there  the  use  may  arise  upon  either. 
As  if  the  father,  in  consideration  of  blood  and  £100  paid  by  the 
son,  covenants  to  stand  seised,  &c. ,  and  the  deed  is  not  enrolled ; 
yet  the  use  shall  arise,  as  upon  a  covenant  to  stand  seised.  PI. 
Com.  305.  And  so  it  was  adjudged  between  Watson  and  Dicks  in 
the  Common  Pleas,  1656.     The  father  by  deed,  in  consideration  of 
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love  and  £100  paid  by  the  son,  conveyed  land  to  him,  with  a 
letter  of  attorney  in  the  deed  to  make  livery ;  in  that  case  the  son 
hath  his  election  to  take  by  the  enrolment  or  livery,  which  shall 
be  first  executed.     2  Eoll.  787,  pi.  25. 

But  it  hath  been  objected  here  that  there  is  a  clause  of  warranty 
in  the  deed,  which  shows  that  the  parties  intended  a  conveyance 
at  the  common  law ;  for  if  it  enure  by  way  of  covenant  to  stand 
seised,  the  warrant  can  have  no  effect  but  to  rebut  Also  there  is 
a  covenant  for  quiet  enjoyment  after  sealing  and  delivery 
[*  139]  of  the  deed,  and  due  execution  of  the  same;  ♦which  shows 
the  parties  had  a  prospect  of  executing  it  by  livery,  Ac. 

To  which  he  answered,  that  such  remote  implications  as  those 
shall  never  make  a  deed  void  against  an  express  consideration, 
npon  the  which  a  use  may  arise.  'Tis  true,  if  there  had  been  a 
letter  of  attorney  in  the  deed,  it  might  have  been  void,  unless 
livery  had  followed.  As  if  the  father  by  deed  grants  land  to  the 
son,  and  a  letter  of  attorney  in  it  to  make  livery ;  if  none  be  made, 
nothing  passes.  Co.  Lit  40  a.  The  authorities  which  have 
been  cited  on  the  other  side  are,  first,  PUJield  and  Pierce's  case, 
2  Eoll.  789,  where  the  father  by  deed-poll,  in  consideration  of  blood, 
did  give,  grant,  &c.  (as  in  our  case),  to  his  son,  habendttm  after  his 
decease,  and  a  proviso  in  it,  that  the  son  should  pay  a  rent  daring 
the  father's  life. 

It  was  adjudged  that  the  lands  should  not  pass  in  that  case  by 
way  of  covenant  to  stand  seised.  But  in  that  case  the  conveyance 
was  repugnant  to  the  rules  of  law,  for  that  it  was  habendum  the 
land  after  the  death  of  the  grantor,  and  also  repugnant  in  itself. 
For  notwithstanding  that  it  reserves  the  land  to  the  father  during 
his  life,  yet  it  provides  for  a  payment  of  rent  to  him ;  wherefore 
the  law  would  not  help  out  a  deed  so  contradictory  and  repugnant 
by  way  of  raising  a  use. 

The  other  case  relied  upon  is  between  Foster  and  Foster,  HiL 
13  of  this  King,  in  this  Court,  in  ejectment  The  case  was:  the 
mother,  for  divers  good  considerations  and  £20  paid,  did  by  a  deed, 
which  was  entitled  articles  of  agreement,  demise,  grant,  bargain, 
sell,  assign,  and  set  over  to  the  son  and  his  heirs  for  ever,  certain 
lands ;  the  said  Margery  the  mother  quietly  enjoying  the  premises 
during  her  life. 

The  Court  resolved  that  it  should  not  amount  to  a  covenant  to 
stand  seised ;  for  they  were  but  intended  as  articles  of  agreement. 


R.  C.  VOL.  XIV.]      SECT.  U.  —  INTERPRETATION  OF  DEEDS.  793 

Ko.  18.  —  Grotiing  ▼.  Bendamofe,  1  Teiitrif,  189,  140. 

and  preparatory  for  a  further  conveyance.  So  the  case  differs 
very  much  from  ours,  as  also  that  it  reserves  the  land  to  the  mother 
during  her  life. 

The  case  also  of  Osbom  and  Bradshaw,  in  2  Cro.  127,  hath  been 
cited,  where  the  father,  in  consideration  of  love  which  he  bears 
to  his  son,  and  for  natural  affection  to  him,  bargained  and  sold, 
gave,  granted,  and  confirmed  land  to  him  and  his  heirs ;  the  deed 
was  enrolled.  It  was  held  the  land  -should  not  pass  unless  money 
had  been  paid,  or  the  estate  executed.  This  case  cannot  be  urged 
as  any  great  authority,  for  it  appears  that  the  son  was  in  posses- 
sion. Therefore  the  Court  adjudged  that  the  deed  should  be  a 
confirmation;  and  it  being  clear  that  way,  they  had  not  much 
occasion  to  insist  upon  or  debate  the  other  point  And  he  re- 
lied upon  Tebb  and  PeplewelPs  case  as  an  authority  in  the  point; 
2  Roll.  786,  where  there  was  a  clause  of  warranty  in  the 
deed,  and  an  enrolment  within  six  *  months,  as  in  the  [•  140] 
case  at  bar ;  but  they  resolved  there,  if  a  letter  of  attorney 
had  been  in  the  deed,  it  should  not  have  been  construed  a  cove- 
nant to  stand  seised;  and  therefore  he  prayed  judgment  for  the 
plaintiff. 

Finch,  Attorney-General,  contra. —  The  lands  here  cannot  pass 
by  bargain  and  sale,  there  being  no  money  paid,  which  I  find  is 
admitted  by  the  other  side ;  neither  shall  it  amount  to  a  covenant 
to  stand  seised.  There  are  five  things  necessary  to  raise  a  use  by 
way  of  covenant :  — 

First,  a  sufficient  consideration. 

Secondly,  a  deed ;  as  in  Callard  and  Gallard^s  case,  in  3  Cro. 
and  in  Popham's  reports;  and  hath  been  often  resolved  since. 

Thirdly,  a  seisin  in  the  covenantor  of  the  lands  at  the  time  of 
the  deed ;  for  a  man  cannot  covenant  to  stand  seised  to  a  use  of 
lands  which  he  shall  after  purchase. 

Fourthly,  a  clear  and  apparent  intent 

Fifthly,  apt  and  proper  words.  And  the  two  last  things  are 
wanting  in  our  case. 

I  agree,  the  word  "  covenant  "  is  not  necessary,  so  there 'be  other 
words  sufficient  in  law,  and  to  declare  the  party's  intent ;  for  all 
words  will  not  serve.  A  man  covenanted  upon  good  consideration 
that  his  feoffees  should  stand  seised-  It  was  resolved  that  no  use 
should  arise  upon  it,  1  Cro.  856.  So  Sir  Thomas  Seymour's  Case, 
where  a  covenant  was  upon  good  consideration  to  levy  a  fine  to  cer- 
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tain  uses,  and  no  fine  was  after  levied.  It  was  resolved  that  the 
covenant  did  not  raise  any  use.  Dyer,  96.  Therefore  'tis  usual 
to  express  in  such  deeds  of  covenant,  that  if  the  conveyances 
therein  contained  be  not  executed,  that  then  the  party  shall  from 
henceforth  stand  seised.  And  where  it  is  said  in  Vivian's  Case, 
Dyer,  302  :  one  having  given,  granted,  and  released  to  his  brother 
and  his  heirs  certain  manors,  and  no  livery  made,  that  Plowden 
would  have  averred  that  the  deed  was  made  pro  fraterno  amorey 
and  so  should  raise  a  use ;  under  the  favour  of  the  Court  I  deny 
that  opinion  of  Plowden  to  be  law.  And  in  Tebb  and  PeplewelFs 
case  it  is  said  that  the  land  was  enjoyed  against  the  release.  And 
in  Moore,  pi.  267:  one  covenanted  in  consideration  of  marriage 
to  let  his  land  descend,  remain,  or  come  to  his  daughter.  It  was 
resolved  no  use  did  arise  thereupon. 

In  this  conveyance  there  are  not  any  words  that  sound  in  cove- 
nant; the  only  word  that  looks  towards  a  use  is  the  words 
**  bargain  "  and  "  sell.  *  And  in  Ward  and  Lambert's  case,  in  3  Cro. 
394,  it  is  held,  that  if  one  gives,  or  bargains  and  sells,  land  to  his 
son,  it  shall  not  amount  to  a  covenant  to  stand  seised,  for  want  of 

apt  words. 
[*  141]  *  Now  the  other  are  all  words  of  common  law,  —  give, 
grant,  alien,  enfeofif,  and  confirm.  There  is  also  a  clause 
of  special  warranty  in  the  deed,  and  a  covenant  to  make  further 
assurance  by  fine,  recovery,  &c. ,  as  great  a  preparation  at  common 
law  as  could  be.  And  if  the  parties  intend  the  land  shall  pass  at 
the  common  law  by  transmutation  of  possession,  there  shall  no  use 
arise.  Co.  Lit.  49.  Charter  of  feoffment  to  the  son,  it  shall 
raise  no  use  if  no  livery  be  made. 

The  word  dedi  in  this  deed  imports  a  general  warranty,  which 
is  not  qualified  by  the  special  warranty  after;  yet  if  the  land  pass 
by  way  of  covenant  to  stand  seised,  there  can  be  only  a  rebutter, 
and  so  no  use  of  the  general  warranty.  The  authorities  since 
have  not  been  concurrent  with  Tebb  and  PeplewelVs  case,  but  con- 
trary to  it.  And  I  rely  upon  the  cases  of  Pitfield  and  Pierce  and 
ForaUr  and  Forster  in  this  Court,  which  have  been  remembered 
on  the  other  side,  but  not  answered.  And  whereas  it  is  said  that 
the  habendum  is  after  the  death  of  them  which  conveyed  the  land, 
they  are  in  that  respect  stronger  than  the  case  at  bar ;  for  by  that 
it  appears  they  could  not  intend  a  conveyance  at  the  common  law, 
which  doth  not  allow  such  kind  of  limitations,  therefore  it  must 
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be  by  way  of  use,  or  no  way :  yet  it  was  resolved  they  should  not 
pass  so. 

It  would  introduce  universal  ignorance  and  carelessness,  in 
such  as  draw  conveyances,  if  the  Court  should  apply  their  art  to 
give  them  effect,  however  they  were  penned,  and  it  is  a  rule, 
politia  legibvSy  non  leges  politiia  adaptantur. 

The  Court,  after  hearing  the  case  twice  argued,  were  all  of 
opinion  that  the  land  should  pass  by  way  of  covenant  to  stand 
seised;  and  Hale  cited  Hob.  277,  who  doth  there  commend  the 
Judges  who  are  curious,  and  almost  subtile  to  invent  reasons  and 
means  to  make  acts  effectual,  according  to  the  just  intent  of  the 
parties. 

They  all  held  clearly  that  words  proper  for  a  conveyance  at 
common  law  would  raise  a  use,  as  "demise*  and  "grant"  have  been 
adjudged  to  amount  to  a  bargain  and  sale  without  other  words. 
And  they  said  Pitfield  and  Pierce's  case  was  adjudged  upon  the 
absurd  contrivance  of  the  conveyance,  and  so  Forster  and  Forsters 
case  in  this  Court ;  and  for  that  in  that  case  the  deed  was  articles 
of  agreement,  preparatory  to  what  the  parties  intended  after,  and 
the  case  in  Moore,  pi.  267,  where  there  was  a  covenant  in  consid- 
eration of  marriage  to  suffer  the  land  to  remain,  descend,  or  come 
to  the  daughter ;  no  use  did  arise  there  for  the  uncertainty  how  it 
was  intended  the  daughter  should  take. 

*  And  they  said,  that  if  they  should  not  construe  a  use  [*  142] 
to  arise  by  such  conveyance,  as  in  the  case  at  bar,  it  would 
overthrow  all  conveyances  by  lease  and  release. 

And  for  the  objection  of  the  warranty  in  the  deed,  it  is  well 
known  there  is  so  in  most  conveyances  to  uses.  Wherefore  they 
gave  judgment  for  the  plaintiff. 


Note.  — This  judgment  was  afterwards   affirmed  upon  error 
brought  in  the  Exchequer  Chamber. 


Ooodtitle  d.  Edwards  v.  Bailey. 

Cowper,  597-601. 

[This  case  is  fully  reported  as  No.  4  of  "Estoppel,"  11  R  C. 
48.  It  may  be  convenient  here,  however,  to  reproduce  so  much 
of  the  case  as  bears  on  the  above  rule.] 
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It  was  an  ejectment  brought  for  two  tenements  in  the  county  of 
Dorset,  distinguished  by  the  names  of  the  greater  and  less  tene- 
ment. The  plaintiff  claimed  under  the  will  of  one  Nicholas 
Edwards,  dated  March  12th,  1750,  by  which  he  devised  the  prem- 
ises in  question  **  to  his  wife  F.  Edwards  for  life,  and  after  Ler 
decease  to  his  brother  John  Edwards,  to  be  at  his  disposal  But  in 
case  he  should  happen  to  die  before  the  said  F.  Edwards, 
[*  598]  then  he  gave  the  premises  to  his  cousin  *  Eobert  Edwards 
(the  plaintifi),  and  his  heirs  and  assigns  for  ever. '  And 
he  died  soon  after.  Upon  his  death,  John  Edwards  entered  into 
and  kept  possession  of  the  greater  tenement  during  his  life ;  and 
by  will  devised  both  the  tenements  to  the  defendant  Peter  Bailey. 
He  was  possessed  of  several  other  premises  which  he  devised  to 
the  lessor  of  the  plaintiff,  by  the  same  will ;  and  died  in  the  life- 
time of  Frances,  the  widow,  who,  upon  the  death  of  Nicholas,  her 
husband,  entered  into  and  kept  possession  of  the  less  tenement 
till  she  died.  Upon  the  death  of  John,  Peter  Bailey,  the  defend- 
ant, took  possession  of  the  greater  tenement,  which  John  during 
his  life  had  occupied.  Soon  after,  Eobert,  the  lessor  of  the 
plaintiff,  by  deed  of  release,  bearing  date  5th  January,  1764, 
reciting  the  will  of  Nicholas,  and  also  reciting  the  will  of  John 
Edwards,  the  brother  of  Nicholas;  and  further  that  Frances  the 
widow  had  survived  John,  whereby  the  reversion  of  the  premises 
was  become  vested  in  him,  Eobert,  in  fee;  reciting  also  that  it 
had  been  agreed  that  he  the  said  Eobert  should  renounce  all  his 
right,  title,  and  interest  in  the  said  premises  to  Peter  Bailey,  the 
said  Nicholas  Edwards  having  no  power  to  devise  the  same ;  he 
did  thereby  renounce,  remise,  release,  and  for  ever  quit  claim  to 
the  said  Peter  Bailey,  and  the  heirs  male  of  his  body,  all  the  said 
premises,  and  all  his  right,  title,  and  interest  therein;  with  a 
covenant  for  further  assurance.  Subsequent  to  this  release  the 
widow  died ;  and  then  Eobert,  the  lessor  of  the  plaintiff,  brought 
this  ejectment. 

[In  support  of  the  defendant's  title,  it  was  argued],  that  suppos- 
ing the  release  could  not  operate  as  such,  for  want  of  a  sufficient 
possession  in  the  releasee  at  the  time,  yet  it  might  operate  as  a 
grant  of  the  reversion.  It  is  a  settled  rule  in  the  construction 
of  deeds,  that  if  sufficient  appears  to  show  the  intention  of  the 
party  to  convey,  though  it  cannot  take  effect  in  the  precise  form 
in  which  it  was  intended,  it  shall  operate  in  the  way  in  which 
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it  can,  rather  than  the  intent  of  the  parties  shall  be  frustrated. 
Sheppard,  in  his  Touchstone,  82,  says,  **  A  deed  made  to  one  pur- 
pose may  enure  to  another ;  if  meant  for  a  release,  it  may  amount 
to  a  grant  of  the  reversion ;  or  e  eonverso.  *  So  in  2  Wils.  75,  a 
deed  intended  for  a  release  was  held  to  operate  as  a  covenant  to 
stand  seised ;  and  the  cases  there  cited  establish  the  doctrine.  If 
so,  nothing  can  be  clearer  than  the  intention  of  Kobert  to  convey 
in  this  ease;  not  only  from  the  general  words  of  the  deed,  but 
from  the  covenant  for  further  assurance.  .  .  . 

For  the  plaintiff,  it  was  contended,  that  admitting  the  rule  laid 
down  to  be  true  in  its  fullest  extent,  yet  nothing  passed  by  the 
release  in  this  case  for  want  of  proper  operative  words.  .  .  . 

Lord  Mansfield.  —  The  rules  laid  down  in  respect  of  the  con- 
struction of  deeds  are  founded  in  law,  reason,  and  common  sense. 
That  they  shall  operate  according  to  the  intention  of  the  parties, 
if  by  law  they  may ;  and  if  they  cannot  operate  in  one  form,  they 
shall  operate  in  that  which  by  law  will  effectuate  the  intention. 
But  an  objection  is  made  in  this  case,  which,  it  is  said,  takes  it 
out  of  the  general  rule  and  the  doctrine  of  the  authorities  cited ; 
and  that  is,  that  in  the  release  in  question  the  word  "  grant  *  is 
not  made  use  of.  But  that  the  intention  of  the  parties  was  to 
pass  all  the  right  and  title  of  the  plaintiff  in  these  premises,  is 
manifest  beyond  a  doubt  .  .  . 

Aston,  Justice.  —  This  is  the  common  wording  of  a  release ; 
but  though  in  the  shape  of  a  release,  if  there  are  sufficient  words, 
it  may  operate  as  a  grant  .  .  . 


ENGLISH  NOTES. 

Owing  to  the  modern  statutory  facilities  for  conveying  property  by 
way  of  grant,  it  is  not  often  necessary  to  have  recourse  to  this  rule  for 
making  out  a  title.  As  comparatively  modern  applications  of  the  same 
principle,  however,  may  be  cited  Cottee  v.  Richardson  (1851),  7  Ex. 
143,  21  L.  J.  Ex.  52,  where  a  term  which  had  been  merged  was  ex- 
pressed to  be  ^'bargained,  sold,  assigned,  tmnsf erred,  and  set  over  "  to 
X.,  to  hold  for  all  the  residue  of  the  said  term,  and  this  was  held 
capable  of  operating  as  the  creation  of  a  new  term  equivalent  to  the 
residue  of  the  old  one  ;  and  Beaumont  v.  Marquis  of  Salisbury  (1855), 
19  Beav.  198,  where  a  deed  of  sale  by  trustees  with  the  words  ''grant, 
bargain,  sell,  and  demise  for  the  term  of  five  hundred  years  "  from  a  cer- 
tain date  was  held  to  operate  as  an  assignment  of  the  same  term  of  five 
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hundred  years  which  was  vested  in  the  trustees  without  impeachment 
of  waste  for  the  purpose  of  raising  portions.  The  difficulty  had  arisen 
from  the  circumstance  that  the  words  ^^  without  impeachment  of  waste  " 
were  omitted  in  the  deed  of  demise  by  the  trustees. 

AMERICAN  NOTES. 

These  cases  are  cited  in  Devlin  on  Deeds,  sect.  837.  The  inclination  of 
our  Courts  to  subordinate  technical  rule  to  the  manifest  intention  is  disclosed 
in  the  last  note. 

Chief  Justice  Kent,  in  Jackson  v.  Myers,  3  Johnsdn  (N.  Y.),  388 ;  3  Am. 
Dec.  504,  said  :  "  The  intent,  when  apparent,  and  not  repugnant  to  any  rule 
of  law,  will  conti'ol  technical  terms ;  for  the  intent,  and  not  the  words,  is  the 
essence  of  every  agreement.  In  the  exposition  of  deeds,  the  construction 
must  be  upon  the  view  and  comparison  of  the  whole  instrument,  and  with  an 
endeavor  to  give  every  part  of  its  meaning  and  effect."  See  Parker  v. 
Nichols,  7  Pickering  (Mass.),  Ill;  Barrett  v.  French,  1  Connecticut,  354; 
6  Am.  Dec.  241 ;  Lynch  v.  Livingston,  (5  New  York,  422 ;  Jackson  v.  Blodgett^ 
16  Johnson  (N.  Y.),  172;  Wallis  v.  Wallis,  4  Massachusetts,  135  ;  3  Am. 
Dec.  210 ;  Bryan  v.  Bradley,  16  Connecticut,  474 ;  Russell  v.  Coffin,  8  Picker- 
ing (Mass.),  143;  Brewer  v.  Hardy,  22  Pickering,  376;  33  Am.  Dec.  747; 
Budd  V.  Brooke,  3  Gill  (Maryland),  198;  43  Am.  Dec.  321;  Bent  v.  Rogers, 
137  Massachusetts,  192 ;  Lemon  v.  Graham,  131  Penn.  St.  447 ;  6  Lawyers* 
Rep.  Annotated,  663.  In  Coleman  v.  Beach,  97  New  York,  553,  the  Court 
said :  "  The  questions  involved  are  to  be  determined  by  a  consideration  of  all 
the  provisions  contained  in  the  deeds,  with  a  view  of  arriving  at  the  intent 
of  the  grantor  in  executing  the  conveyance.  The  rule  governing  controver- 
sies between  grantor  and  grantee,  by  which  the  language  of  a  conveyance  is 
required  to  be  taken  most  strongly  against  the  grantor,  has  no  applicatiou 
when  the  dispute  occurs  between  parties  claiming  under  the  same  convey- 
ance, and  who  are  each  entitled  to  the  benefit  of  the  same  rule  of  construc- 
tion. Here  the  simple  question  is,  to  whom  did  the  grantor  intend  to  convey 
the  property  described?  If  the  disposition  which  the  owner  of  property 
desires  to  make  does  not  contravene  any  positive  prohibition  of  law,  his  con- 
trol over  it  is  unlimited,  and  the  only  office  which  the  Courts  are  called  upon 
to  perform  in  construing  his  transfers  of  title  is  to  discover  and  give  effect 
to  his  intentions.  In  the  case  of  repugnant  dispositions  of  the  same  property 
contained  in  the  same  instrument,  the  Courts  are  from  necessity  compelled  to 
choose  between  them;  but  it  is  only  when  they  are  irreconcilably  repugnant 
that  such  a  disposition  of  the  question  is  required  to  be  made.  If  it  is  the 
clear  intent  of  the  grantor  that  apparently  inconsistent  provisions  shall  all 
stand,  such  limitations  upon,  and  interpretations  of,  the  literal  signification 
of  the  language  used  must  be  imposed  as  will  give  some  effect  if  possible  to 
all  of  the  provisions  of  the  deed.  {Salisbury  v.  Andrews,  19  Pick.  250  ; 
Norris  v.  Beyea,  13  N.  Y.  273;  Jackson  v.  Blodget,  18  Johns.  178.)  *  It  is  a 
cardinal  rule  in  the  construction  of  contracts  that  the  intention  of  the  par- 
ties is  to  be  inquired  into,  and  if  not  forbidden  by  law,  is  to  be  effectuated ; 


B.  C.  VOL.  XIV.]      SECT.  U.  —  INTERPRETATION   OF  DEEDS.  799 

Vos.  18,  10.  —  Croeaiiig  ▼.  Scudamoro ;  CkK)dtitle  ▼.  Bailey.  —  Fotes. 

and  whenever  the  language  used  is  susceptible  of  more  than  one  interpreta- 
tion, the  Courts  will  look  at  the  surrounding  circumstanoes  existing  when  the 
contract  was  entered  into,  the  situation  of  the  parties,  and  of  the  subject- 
matter  of  the  instrument.'  (French  v.  Carhart,  1  N.  Y.  102.)  This  rule  is 
now,  by  statute,  made  imperative  upon  judicial  tribunals,  and  cannot  be 
evaded,  when  the  intention  of  the  grantor  is  made  clearly  apparent  by  the 
language  of  the  conveyance.     (3  R.  S.  [7th  ed.]  2205,  §  2.) 

**  Guided  by  these  rules  the  effect  of  this  conveyance  is  easily  and  surely 
determined.  The  declaration  in  the  deed  that  the  property  conveyed  was  to 
be  regarded  as  an  advancement  upon  the  share  of  the  grantor's  son  in  his 
estate,  and  that  it  was  conveyed  to  the  wife  instead  of  the  son,  indicates  that 
the  arrangement  was  regarded  in  the  light  of  a  settlement  upon  the  family 
of  Frederick  De  Peyster,  Jr.,  and  repels  the  idea  that  it  was  intended  to  con- 
fer an  absolute  estate  upon  the  grantee  therein  named.  This  view  is  further 
strengthened  by  the  provisions  intended  to  guard  the  corpus  of  the  property 
conveyed  from  diminution  while  in  the  possession  of  the  grantee,  and  the 
requirements  that  either  the  same  property,  or  in  case  of  its  sale  by  the  gran- 
tee during  her  life,  its  proceeds  upon  her  decease,  should  be  conveyed  unim- 
paired to  the  issue  of  the  grantee  and  Frederick  De  Peyster.  The  intention 
of  the  grantor  that  Mary  Livingston  De  Peyster  should  enjoy  only  the  rents, 
issues,  and  profits  of  the  property  conveyed  during  her  life,  is  unmistakably 
expressed  in  the  conveyance,  and  seems  to  require  that  such  a  construction 
should  be  given  to  the  instrument  sis  will  effectuate  that  intention  ;  although 
the  granting  part  of  the  deed  would  seem  to  import  a  conveyance  in  fee,  and 
a  consequent  repugnance  between  that  estate  and  the  remainder  subsequently 
provided  for,  yet,  when  the  whole  instrument  is  considered  together,  the 
apparent  repugnance  is  obviated  by  the  express  declaration  that  the  form  of 
the  grant  was  adopted  for  the  purpose  only  of  enabling  the  grantee  to  sell 
and  convey  in  fee  simple  the  property  described.  The  same  repugnance 
and  no  greater  occurs  in  all  conveyances  of  property  in  trust,  whereby  the 
title  is  vested  in  trustees,  but  is  made  subject  to  the  particular  object  defined 
in  the  subsequent  clauses  of  the  grant.  Here  the  interest  which  the  grantee 
was  to  take  in  the  premises  was  clearly  intended  to  be  limited  by  the  pro- 
visions inserted  therein,  requiring  her  to  invest  the  entire  proceeds  of  any 
sale  of  the  property,  either  in  real  or  personal  securities,  and  the  covenant  by 
which  she  was  upon  her  decease  required  to  convey  either  the  property  itself, 
or  the  securities,  in  which  its  proceeds  were  invested  to  her  issue.  The 
circumstance  that  the  ultimate  disposition  of  the  property  was  attempted  by 
the  grantor  to  be  secured  by  a  covenant  does  not  in  any  degree  impair  the 
significance  of  the  language  used,  as  indicating  his  intent  to  direct  such 
disposition.  A  construction  that  gives  Mary  Livingston  De  Peyster  an  abso- 
lute estate  in  fee  in  the  land,  renders  the  clause  declaring  the  grantor's  intent 
in  making  it  unmeaning  and  absurd,  and  constitutes  a  violation  of  the  rule 
requiring  effect  to  be  given  to  every  part  of  the  instrument  No  question 
could  have  arisen  over  this  instrument  except  for  the  use  of  inappropriate 
words  on  the  part  of  the  conveyancer  in  describing  the  method  of  transmis- 
sion of  the  title  from  the  grantee  to  her  issue.    The  intent  that  the  property 


800  INTERPBETATION, 


Vot.  18,  le.  —  Grotimg  ▼.  flendunon ;  OoodUtle  ▼.  Bail^.  —  Fot«i. 

abould  pass  directly  from  the  mother  to  such  cbildreD  as  she  should  have  by 
Frederick  De  Peyster,  Jr.,  is  expressed  in  clear  and  unambiguous  terms, 
although  the  method  of  accomplishing  this  result  is  made  impossible,  if  we 
are  controlled  by  the  letter  of  the  deed«  The  covenant  requiring  the  grantee 
upon  her  decease  to  convey  the  property  to  her  issue  is  ambiguous  and  inap- 
propriate. If  construed  according  to  its  literal  signification  the  physical 
capacity  of  the  grantee  to  convey  would  have  expired  upon  the  happening 
of  the  same  event  which  required  her  to  execute  the  transfer  of  the  title. 

«<  It  is  evident  therefore  that  the  grantor  did  not  intend  that  which  the 
letter  of  his  grant  imports,  and  rules  of  interpretation  are  necessarily  invoked 
to  give  effect  to  his  intention." 

Husband  and  wife,  in  consideration  of  love  and  good  will,  deeded  lands 
to  their  sons  and  their  heirs,  with  usual  covenants  of  seisin  and  warranty, 
reserving  the  use  and  improvement  of  the  premises  during  the  grantors*  livea. 
Heid^  that  although  inoperative  as  a  feoffment,  because  purporting  to  convey 
a  freehold  in  the  future,  it  was  valid  as  a  covenant  to  stand  seised  to  the  use 
of  the  grantors  during  their  lives,  and  after  their  death  to  the  use  of  the 
grantees  and  their  heirs.  Barrett  v.  French^  supra ;  *'  A  deed  should  never  be 
laid  aside  as  void,  if  by  any  construction  it  could  be  made  good."  The  same 
substantial  holding  in  Wallvf  v.  Wallis,  supra  ;  Brewer  v.  Hardy ^  supra.  So 
the  words  *' remise,  release,  and  quitclaim,"  accompanied  by  a  pecuniary  con- 
sideration, are  effectual  as  words  of  bargain  and  sale  under  the  Statute  of 
Uses.     Lynch  v.  Livingston^  supra. 

Where  a  deed  shows  an  intent  to  transfer  any  future  interest  which 
the  grantor  might  acquire,  the  deed  will  be  treated  in  equity  as  an  execu- 
tory agreement  to  convey,  and  the  grantor  will  be  compelled  to  convey  the 
subsequently  acquired  interests.  Hannon  v.  Christopher^  34  New  Jersey 
Equity,  450. 

A  deed  will  be  construed  as  a  feoffment  or  as  a  deed  of  bargain  and  sale, 
as  will  most  effectually  accomplish  the  grantor's  intention,  if  the  case  be 
one  where  his  intention  is  to  prevail  against  strict  rules  of  interpretation. 
Ware  v.  Richardson^  8  Maryland,  505;  56  Am.  Dec.  762.  *  That  there  is 
some  conflict  upon  the  subject  cannot  be  denied.  The  later  and  more 
modern  decisions  however  seem  to  favor  a  more  liberal  construction  of  deeds 
and  wills  in  order  to  reach  the  real  intention  of  their  makers,  and  therefore 
in  all  cases  where  an  estate  is  devised  or  conveyed  to  trustees  for  the  separate 
use  of  a  married  woman  and  her  heirs,  this  Court  will  if  possible  so  construe 
the  instrument  as  to  vest  the  legal  estate  in  the  trustees,  because  such  a  con- 
struction will  best  effectuate  the  intention  of  the  donora.*'  Citing  Norton  v. 
Harton,  7  T.  R.  652  ;  Ayer  v.  Ayer,  16  Pickering  (Mass.),  327;  Escheator,  Sfc, 
V.  SmUh,  4  McCord  (So.  Car.),  452. 

If  a  deed  may  operate  in  two  ways,  one  consistent  with  the  intent  of  the 
parties  and  the  other  repugnant,  it  will  be  so  construed  as  to  effectuate  the 
intention  indicated  by  the  whole  instrument.  Pike  v.  Monroe^  36  Maine, 
309;  58  Am.  Dec.  751. 

To  determine  whether  a  deed  is  to  operate  immediately  or  as  an  executory 
contract,  the  Court  will  consult  the  intention  of  the  parties,  and  this  is  to 
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be  sought  in  every  part  of  the  contract.  So  where  the  instrument  was 
phrasedf  <<doth  and  hath  by  these  presents  granted,  bargained,  sold,  and 
forever  quitclaimed,"  but  was  informally  drawn,  called  by  the  parties  an 
agreement,  expressed  to  be  in  consideration  of  future  acts  and  covenants  to 
be  done  and  performed,  with  no  present  sum  paid,  and  with  no  words  of 
inheritance,  and  without  acknowledgment  as  a  deed,  it  was  held  a  mere 
executory  contract.    Stewart  v.  Lang^  37  Penn.  State,  201 ;  78  Am.  Dec.  414. 

In  Thornton  v.  Mulquinne,  12  Iowa,  549 ;  79  Am.  Dec.  548,  a  sole  heir-at-law 
executed  to  the  intestate's  widow  an  instrument  phrased,  ^  I,  P.  T.,  Sen.,  do 
hereby  release  and  relinquish  all  and  every  claim  and  demand  which  I  may  have 
against  the  estate  of  P.  T.,  Jun.,  late  of  Jackson  County,  deceased ;  and  also  re- 
linquish all  my  right  as  heir  to  the  above  estate  to  and  in  favor  of  A.  T.,  widow 
of  the  deceased."  Held  to  carry  the  grantor's  interest  in  the  real  as  well  as  the 
personal  estate.  The  Court  said:  "The  true  principle,  and  one  entirely  in 
accordance  with  modem  jurisprudence,  is  that  all  instruments  shall  be  so 
construed  as  to  pass  an  estate,  when  such  was  the  intention.  Russell  v. 
Cojin,  8  Pickering  (Mass.),  143;  Shep.  Touch.  82.  The  rule  is  thus  ex- 
pressed  in  the  case  cited  by  Parker,  Ch.  J. :  '  When  it  is  apparent  that  there 
was  an  intention  in  the  grantor  to  convey,  and  in  the  grantee  to  take,  although 
the  instrument  is  not  calculated  technically  to  execute  that  intent,  it  should 
be  made  to  operate  in  some  other  way  to  effect  the  purpose ; '  citing  Roe  v. 
Tranmerj  2  Wils.  78 ;  Clanrickard  v.  Sidney^  Hob.  277 ;  Crossing  v.  Scudamorey 
1  Vent.  141.  The  same  rule  is  thus  expressed  in  Pray  v.  Fierce^  7  Massa- 
chusetts, 381 ;  5  Am.  Dec.  59 :  '  It  is  the  duty  of  the  Court  to  so  construe 
the  instrument  as  to  give  effect  to  the  lawful  intent  of  the  parties,  and  not  to 
defeat  it.' "  *<  And  for  remarks  upon  a  kindred  subject,  and  here  applicable, 
see  Pierson  v.  Armstrong^  1  Iowa,  282;  63  Am.  Dec.  440.  It  is  there  said: 
'We  have  not  the  various  estates  formerly  known  in  England,  with  their 
complication  of  law.  We  have  no  occasion  for  their  former  distinction  of 
conveyances.  Is  it  not  the  intent  and  tone  and  spirit  of  aU  our  laws  and 
institutions,  and  tenure  of  lands,  that  the  latter  may  be  conveyed  by  any 
words  which  manifest  that  purpose,  and  for  any  consideration  we  please,  so 
that  others  having  legal  or  equitable  claims  on  us  are  not  injured  ? '  " 

Parker,  Ch.  J.,  in  Russell  v.  Coffin,  8  Pick.  143,  uses  this  strong  language : 
''This  deed  cannot  operate  as  a  release  from  the  technical  objection  that 
Russell  was  not  then  in  possession.  But  shall  the  deed  have  no  effect?  Was 
it  not  the  intent  that  Coffin  should  sell,  and  that  Russell  should  purchase  ? 
It  would  be  going  back  to  the  dark  ages  to  say  that  it  shall  have  no  effect, 
when  between  the  parties  it  was  supposed  to  be  as  good  and  effectual  to  pass 
the  estate  as  a  deed  of  bargain  and  sale  should  be.  ...  .  Now,  if  the  releasor 
is  seised  so  as  not  to  sell  a  pretended  title,  there  can  be  no  reason  why  his 
deed  of  quitclaim  should  not  pass  the  estate.  If  he  is  not  seised,  and  the 
releasee  is  not  in  possession,  then  nothing  passes  by  the  deed ;  though  it  may 
then  operate  as  an  estoppel  against  the  releasor.  W'e  think  it  immaterial 
whether  this  deed  is  to  operate  as  a  gift,  a  bargain  and  sale,  or  a  covenant  to 
stand  seised  :  it  is  sufficient  that  it  passes  the  estate." 

Russell  V.  Coffin,  suprOf  stating  the  doctiine  of  the  Rule,  was  cited  and 
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Approved  in  Cross  v.  Weare  Com.  Co.,  15S  Illinois,  499 ;  46  Am.  St.  Rep.  902, 
where  it  was  held  that  a  mortgage  of  a  steam  elevator  earried  the  land  on 
which  it  stood,  although  the  conveyance  was  written  on  a  chattel-mortgage 
form,  acknowledged  as  such,  and  the  property  was  referred  to  therein  only  as 
goods  and  chattels. 

The  general  rule  is  that  the  deed  must  be  upheld  if  possible,  and  terms 
and  phrases  will  be  interpreted  to  that  end  if  it  can  be  done  consistently  with 
rules  and  principles  of  law.  Edwardst  v.  Bowden,  99  North  Carolina,  80 ; 
6  Am.  St.  Rep.  487.  So  in  Melick  v.  Pidcock,  44  New  Jersey  Equity,  525; 
6  Am.  St.  Bep.  901,  it  was  held  that  a  trustee  will  take  a  legal  estate  in  fee, 
limited  to  him  in  a  deed  without  the  word  "  heirs,''  if  the  trust  be  to  the  cestui 
que  (rust  and  his  heirs.  So  breach  of  an  "express  condition"  that  the  prem- 
ises should  not  be  used  as  a  tavern,  was  held  not  to  forfeit  the  estate,  but  to 
be  a  provision  designed  merely  to  limit  the  use.  Post  v.  JVeil,  116  New  York, 
861 ;  12  Am.  St.  Rep.  809.  See  as  to  controlling  effect  of  intention,  Cravens 
V.  White,  73  Texas,  577  ;  15  Am.  St.  Rep.  803 ;  Peden  ▼.  Chicago,  jrc.  Ry.  Co., 
73  Iowa,  328;  5  Am.  St.  Rep.  680;  Sharp  v.  Hall,  86  Alabama,  110;  11  Am. 
St.  Rep.  28  (deed  or  will?)  ;  Bassett  v.  Budlong,  77  Michigan, 838 ;  18  Am.  St. 
Rep.  404;  Cooney  v.  Hayes,  40  Vermont,  478 ;  94  Am.  Dec.  425.  In  Bassett  r. 
Bud  long,  supra,  such  effect  was  given  to  the  manifest  intention,  that  although 
the  husband's  quitclaim  deed  ran  to  the  wife,  her  heirs  and  assigns  forever, 
yet  as  after  the  habendum  there  were  reservations  that  she  should  not  convey 
on  mortgage  without  his  written  assent,  and  that  in  case  of  her  death  before 
him  the  premises  should  revert  to  him  and  his  assigns,  it  was  held  that  the  fee 
of  the  estate  passed  to  the  survivor.  Bartholemew  v.  Muzzy,  61  Connecticut, 
887 ;  29  Am.  St.  Rep.  206,  is  a  very  interesting  case  of  similar  construction, 
involving  the  assignability  of  contingent  remainders  and  executory  interests. 
So  a  deed  to  "  the  heirs  of  Warren,"  he  being  then  living,  was  construed  as  a 
grant  to  his  children,  it  being  evidently  so  intended.  Heath  v.  Hewitt,  127 
New  York,  166 ;  24  Am.  St.  Rep.  438;  and  the  same  principle  in  respect  to 
the  use  of  the  word  "  heirs,"  in  Griswold  v.  Hicks,  132  Illinois,  494 ;  22  Am. 
St.  Rep.  549 ;  Vickers  v.  Leiffh,  104  North  Carolina,  248 ;  Brdiar  v.  Marquis, 
89  Iowa,  49;  UricK's  Appeal,  86  Penn.  State,  386;  27  Am.  Rep.  707. 

A  warranty  deed  by  a  tenant  in  common  conveying  by  metes  and  bounds 
the  portion  of  the  common  property  which  he  intends  to  convey,  will  be  held 
valid  and  effectuated  in  partition  proceedings,  when  it  can  be  done  without 
injury  to  the  other  co-tenants.  Young  y,  Edwards,  88  South  Carolina,  404; 
10  Lawyers'  Rep.  Annotated,  55. 

Repugnant  words  must  yield  to  the  purpose  of  the  grant,  where  such  purpose 
is  clearly  ascertained  from  the  premises  of  the  deed,  although  such  words  stand 
first  in  the  grant.  Flagg  v.  Eames,  40  Vermont,  16 ;  94  Am.  Dec.  868  (citing 
Smith  V.  Packhurst,  3  Atk.  136) ;  State  v.  Trask,  6  Vermont,  865;  27  Am.  Dec. 
554.  "  There  is  one  part  of  the  deed  which  seems  to  limit  the  use  to  the 
grantees  and  their  associates  for  certain  public  uses.  This  is  apparently 
limiting  a  use  upon  a  use ;  but  this  is  clearly  inconsistent  with  another  part^ 
which  limits  the  use  in  the  first  instance  to  the  public,  with  a  contingent  and 
resulting  use  to  those  who  paid  the  consideration.     This  first  clause  was 
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probably  introduced  as  mere  words  of  form,  without  apprehending  their 
Import,  and  is  clearly  repugpiant  to  the  manifest  intention  of  the  grantor. 
We  have  no  difficulty  therefore  in  giving  effect  to  the  deed,  according  to  that 
intent." 

**  But  it  has  nersr  been  supposed  that  technical  words  of  limitation  in  a 
conveyance — and  '  heirs  of  the  body '  are  such  —  can  be  controlled  by  anything 
whatever.''   Htieman  v.  £ou$laughy  13  Penn.  State,  34^;  53  Am.  Dec.  474. 


ira20.  — BAKTLETT  v.  WEIGHT. 
(1588.) 

Ko.21.  — DOE  d.    SMITH  v.    GALLOWAY. 
(1833.) 

BULB. 

Where  land  is  conveyed  under  a  general  description, 
with,  the  addition  of  words  particularly  denoting  a  certain 
subject  comprised  in  that  general  description,  that  parcel 
only  will  pass  to  which  the  whole  description  applies. 
But  where  a  description  sufficiently  certain  in  itself  to  de- 
note a  particular  parcel  of  land  is  followed  by  words  of 
further  particular  description  not  applicable  to  that  parcel, 
the  latter  words  may  be  treated  as  falsa  demonstration  and 
rejected. 

Bartlett  r.  Wrigllt. 

Cro.  Eliz.  299-300. 

CcMoeyanee. — Dacription  of  Parcds.  —  Bestrietive  Addition. 

A  demise  of  two  yard-land  in  B.  in  the  possession  of  G<  will  not  pass  [299] 
any  parcel  of  the  land  in  B.  that  is  not  in  the  possession  of  G. 

Ejectione  firmoe.  For  a  messuage,  one  rood  and  two  acres  of 
land  in  Bridgenorth,  of  the  lease  of  Elbume.  The  jury  upon  ndt 
guilty  pleaded  find  a  special  verdict,  **  that  one  Delborough  was 
seised  of  the  house,  and  of  two  yard-land  in  B. ,  and  that  the  two 
acres  of  land  were  time  out  of  mind  parcel  of  the  two  yard-land ; 
and  that  the  said  D.  let  to  the  said  R ,  lessor  of  the  plaintiff,  all 
my  house  and  two  yard-land  in  B.  in  the  possession  of  Gefife ;  and 
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they  found  that  the  two  acres  of  land  were  not  in  the  possession 

of  Gefife,  but  that  all  the  residue  were.  * 
[*300]       *The  question  was,    if   the  two  acres  do  pass?      It 
was  argued  by  Pudsey  of  the  one  part,  and  Heme  of  the 
other. 

Gawdy  conceived  it  did  pass,  for  when  it  is  named  "  my  house 
and  two  yard-land  in  B.,*  this  is  sufficiently  certain,  and  that 
which  came  after  is  not  material ;  and  it  is  good  for  all,  though 
no  part  were  in  the  possession  of  Geffe.  Popham  accorded. 
For  when  the  law  makes  a  certainty,  that  which  cometh  after 
and  is  repugnant  is  void :  as  if  one  grant  the  manor  of  D.  in 
D.,  and  this  extends  to  D.  and  S.,  if  he  hath  demesnes  and  ser- 
vices in  D.  and  S. ,  this  shall  pass  only  that  which  is  in  D.  ;  for 
the  words  are  supplied  that  a  manor  passeth;  but  if  he  hath 
demesnes  and  services  only  in  D.,  then  the  whole  shall  pass, 
for  otherwise  the  grantee  shall  not  have  a  manor:  so  here,  for 
that  the  yard-lands  are  entire,  and  he  cannot  have  the  yard-land 
except  he  have  two  acres,  they  shall  also  pass,  and  it  shall  not 
be  restrained  by  the  last  clause.  So  if  one  hath  five  acres  called 
Blacklands,  and  he  granteth  all  his  acres  called  Blacklands  in  the 
tenure  of  J.  D. ,  and  J.  D.  hath  but  four  of  the  acres,  yet  the  five 
shall  pass. 

Clench  and  Fenner,  contra,  —  For  the  intent  of  the  parties  was  to 
pass  only  that  which  was  in  the  tenure  of  Gefife,  and  yard-land  is 
no  such  certainty ;  but  when  it  is  referred  to  another  certainty, 
this  shall  be  good,  especially  when  the  grant  may  be  supplied  by 
the  land  in  the  tenure  of  (Jeflfe ;  but  if  no  part  were  in  his  tenure, 
it  is  otherwisa  M  adjoumaV,  And  afterwards,  in  Easter  Term, 
35  Eliz. ,  Popham  being  absent,  it  was  again  moved ;  and  against 
the  opinion  of  Gawdy,  it  was  adjudged  for  the  defendant 

Doe  d.  Smith  and  others  v.  Oalloway. 

5  Barn.  &  Ad.  43-51. 

Parcels*  — Adequate  Description.  — Addition  offcdsa  denumstratio, 

[48]  Under  a  lease  of  all  that  part  of  the  park  called  B.,  situate  and  being 
in  the  county  of  0  ,  and  now  in  the  occupation  of  S>9  lying  within  certain 
specified  abuttals,  with  all  houses,  &c.,  belonging  thereto,  and  which  now  are  in 
the  occupation  of  S.,  a  house  on  a  part  which  is  within  the  abuttals,  but  not  in 
the  occupation  of  S.,  will  pass. 
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Ejectment  At  the  trial  before  Gurnet,  B.,  at  the  Oxford 
Summer  Assizes,  1832,  it  appeared  that  the  premises  claimed  con- 
sisted of  a  cottage  with  the  appurtenances,  in  the  possession  of  the 
defendant,  in  Blenheim  Park.  Marsh,  Stracey,  and  Stewart  had 
extended  a  moiety  of  Blenheim  Park  under  a  writ  of  elegit.  The 
moiety  was  regularly  set  out  upon  the  inquisition,  and  delivered  to 
Marsh,  Stracey,  and  Stewart,  who  leased  it  to  one  Richard  Small- 
bones.  Smallbones  held  also  the  remainder  of  the  park  under 
another  title,  and  he  held  the  moiety  leased'  to  him  by  Marsh, 
Stracey,  and  Stewart  up  to  the  22nd  of  June,  1824  By  deed 
dated  that  day.  Marsh,  Stracey,  and  Stewart  demised  to  Smith, 
Gleeve,  and  Southam  all  that  part  of  the  park  called  or  known 
by  the  name  of  Blenheim  or  Woodstock  Park,  situate  and  being 
in  the  county  of  Oxford,  and  now  in  the  occupation  of  one  Richard 
Smallbones,  in  a  direct  line  across  the  said  park  from  the  gate 
called  Old  Woodstock  Lodge  (following  the  words  of  the  inquisi- 
tion), lying  on  the  north-west  side  of  the  said  line  (setting  out 
the  other  abuttals  in  the  words  of  the  inquisition),  together  with 
the  farm-houses,  and  other  houses,  &G. ,  belonging  or  appertaining 
to  the  said  premises,  and  which  now  are  in  the  occupa- 
tion of  the  said  R  S. ,  except  and  always  reserved  *  unto  [*  44] 
the  said  W.  Marsh,  J.  H.  Stracey,  and  M.  Stewart,  their 
executors,  administrators,  and  assigns,  all  mines  and  quarries  of 
stone,  timber  and  other  trees  whatsoever  (with  a  like  exception 
and  reservation  of  hedges,  of  a  right  of  hunting,  shooting,  fishing, 
and  fowling,  and  of  the  liberty  of  keeping  a  herd  of  deer  in  the 
park,  and  depasturing  three  heads  of  cattle  there).  Since  the  exe- 
cution of  this  deed.  Marsh,  Stracey,  and  Stewart  had  become  bank- 
rupts, and  all  their  property  had  been  regularly  assigned  before 
the  action  was  brought;  the  plaintiff,  therefore,  relied  upon  the 
lease  to  Smith,  Cleeve,  and  Southam.  The  premises  claimed  were 
within  the  line  and  abuttals  set  out  in  the  inquisition  and  lease ; 
but  the  defendant  had  occupied  them,  by  the  permission  of  the 
original  owner,  up  to  the  time  of  the  inquisition,  without  paying 
any  rent,  no  demise  having  been  made  to  her.  Smallbones  had 
also  suflfered  her  to  occupy  them  in  the  same  way  during  the 
whole  time  of  his  tenancy;  and  she  had  continued  in  a  similar 
occupation  up  to  the  time  of  the  action  brought  It  was  now 
insisted  for  her,  that  the  premises,  not  having  been  in  the  occupa- 
tion of  Smallbones,  did  not  pass  by  the  leasa     The  learned  Judge 


806  INTERPRETATION. 


Vb.  n.  —  9oe  d.  Smitli  ▼.  Gallowmy,  f  Bant  &  Ad.  44-46. 

directed  the  jury  to  find  a  verdict  for  the  plaintiff,  reserving  leave 
to  tke  defendant  to  move  to  enter  a  nonsuit  The  defendant 
obtained  a  rule  to  that  effect  in  Michaelmas  Term,  1832. 

Talfourd,  Serjt ,  and  Walesby  now  showed  cause.  There  can  be 
no  doubt  that  the  intention  of  the  parties  to  the  lease  of  the  22nd 
of  June,  1824,  was  that  all  which  the  lessors  held  by  the  elegit 

should  pass;  and  the  words  of  the  demise  are  sufficient 
[*  45]   to  carry  that  into  *  effect.     The  premises  are  locally  within 

the  line  set  out  in  the  later  part  of  the  description,  and 
the  words  added  respecting  tibe  occupation  are  mere  surplusage. 
Besides  this,  the  defendant  resided  on  the  premises  by  the  per- 
mission of  Smallbones ;  they  may,  therefore,  be  considered  to  have 
been  in  his  oocupation.  If  it  be  contended  that  the  part  granted 
is  limited,  by  grammatical  construction,  to  the  part  occupied  by 
Smallbones,  the  answer  is  that,  by  such  a  construction,  all  that 
was  occupied  by  Smallbones  would  be  within  the  grant  Now 
that  would  comprehend  parts  of  the  park  without  the  described 
line.  Besides,  the  lease  goes  on  to  make  certain  exceptions ;  and, 
if  the  present  premises  were  not  witiiin  the  intention  of  the  les- 
sors, they  also  would  have  been  marked  off  from  the  property 
within  the  prescribed  line  by  a  specific  exception.  In  WrottesUy 
V.  Adams,  Plowd.  187,  the  words  of  a  lease,  as  set  out  on  the 
record,  were  "  granted  and  to  farm  let  to  the  same  R  W.  the 
tenements  aforesaid,  with  the  appurtenances,  by  the  name  of  the 
reversion  of  all  their  [the  grantors']  farm  in  B.,  and  by  the  name 
of  one  other  tenement  there,  with  all  the  lands,  leasows,  pastures, 
and  meadows  to  the  same  belonging,  and  with  all  and  singular 
their  appurtenances  then  in  the  tenure  and  occupation  of  the  afore- 
said R  W. "  On  demurrer,  an  exception  was  taken  that  the 
"  tenements  aforesaid  '  (being  the  premises  mentioned  in  the  decla- 
ration) were  not  averred  to  have  been  in  the  tenure  and  occupation 
of  R  W.     5th  exception,  p.   191.     But  the  Court  held  that  the 

averment  was  not  necessary,  and  said  that  *  another  cer- 
[*  46]   tainty  put  to  a  thing  which  was  certain  enough  before  *  was 

of  no  manner  of  effect;  and  therefore  there  is  a  diversity 
where  a  certainty  is  added  to  a  thing  which  is  imcertain,  and 
where  to  a  thing  certain.  *  Therefore  it  was  considered  not  to  be 
material  whether  the  farm  of  B.  was  in  the  tenure  of  R  W.  or 
not  The  Court  also  held  that  the  words  "  one  other  tenement ' 
were  not  material  to  make  the  lease  good ;  and,  consequently,  that. 


K.  C.  VOL.  XIV.]      SECT.  II.  —  INTERPBETATION  OF  DEEDS.  807 

Vo.  81.  — Boe  d.  Bad^  v.  CMltfwmy,  0  lazn.  &  Ad.  46,  47. 

80  far  as  the  farm  of  B.  was  concerned,  no  averment  was  neces- 
sary. So,  where  a  demise  was  made  of  "  all  that  their  [the  gran- 
tors'] glebe  lands  lying  in  C,  viz.  seventy-eight  acres  of  land,  and 
also  the  demesnes  of  the  said  seventy -eight  acres,  with  all  profits, 
commodities,  tithes  personal  and  predial,  &c.,  belonging  to  the 
said  subchanter  and  vicars,  as  parsons  and  proprietaries  of  the 
parish  church  of  C,  &c.,  and  all  other  titbes  whatsoever,  and 
also  the  tithes  of  the  said  seventy-eight  acres,  all  which  were 
lately  in  the  farm  and  occupation  of  M.  P.  ;  "  and  it  was  found, 
on  special  verdict,  that  none  of  the  tithes  of  the  lands  mentioned 
had  been  in  the  possession  of  M.  P.,  but  that  other  tithes  and 
lands  were  in  the  tenujre  of  M.  P.  ;  it  was  held,  that  the  tithes  of 
the  lajEids  mentioned  passed  by  the  demise.  Swift,  SubcharUer, 
and  one  of  the  Vicars  Choral  of  Litchfield  v.  Eyres  and  others, 
Cro.  Car.  546;  s.  c.  W.  Jones,  435.  The  maxim,  that  where 
there  is  sufficient  certainty  in  a  description  a  false  reference  added 
shall  not  destroy  its  effect,  was  lately  recognised  in  Doe  d.  Ashforih 
V.  Bower,  3  B.  &  Ad.  459.  [Parke,  J.  —  The  general  rule  is  laid 
down  in  Doddington's  Case,  2  Co.  Eep.  32  b,  and  in  the 
note  added  at  the  end  of  the  *  judgment  there.  There  are  [*  47] 
also  cases  on  the  same  point  in  Kolle's  and  Viner's  Abridg- 
ments, Grant,  2  Eol.  Abr.  54,  14  Vin.  Abr.  87.  See  also  2  Eol. 
Abr.  423  and  425,  Eent,  B.  6,  D.  7.^] 

Jervis  and  Cooper  in  support  of  the  rule.  —  It  must  be  conceded 
that  if  the  words  "  and  now  in  the  occupation, "  &c. ,  had  followed 
the  particular  description,  the  case  would  have  fallen  within  the 
rules  laid  down  in  the  cases  cited.  But  here  the  words  relied 
upon  by  the  defendant  precede  the  particular  description ;  there- 
fore, according  to  Wrotiesley  v.  Adams,  Plowd.  187,  and  Swift  v. 
Eyres,  Cro.  Car.  546,  and  Doddingto=ti*s  Case,  2  Co.  Eep.  "32,  the 
particular  description  must  be  rejected,  if  there  be  any  inconsist- 
ency. And  this  was  held  in  the  case  o^  Stukeley  v.  Butler,  Hob. 
168  (ed.  1724).  There  a  bargain  and  sale  was  made  of  all 
woods,  underwoods,  &c.,  standing,  growing,  &c.,  in  the  whole  of  the 
bargainor's  manor  of  C,  viz.  in  all  his  wood  called  E.,  and  in  all 
his  wood  called  B.,  and  in  other  woods  expressly  named;  and  it 
was  adjudged  that  woods  in  C. ,  not  being  in  any  of  the  woods  after- 

1  "  If  a  man  grants  and  confirms  to  of  his  father ;  thon^h  he  never  had  any- 
another  in  fee  lOs.  rent,  to  take  ont  of  thin^  of  the  grant  of  his  father,  >-et  this 
certain  land,  which  rent  he  has  of  the  grant    shaU  create  a  rent." 
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wards  expressly  named,  should  pass  by  the  conveyance.  [Den- 
man,  Ch.  J.  —  As  you  construe  the  sentence,  the  question  would 
be,  whether  you  are  compelled  to  resort  to  all  the  description  for 
the  purpose  of  understanding  the  meaning.  Suppose  the  premises 
had  been  described  by  reference  to  a  coloured  plan,  and  the  words 
had  been  **  all  the  part  coloured  green  and  now  in  the  occupation  of 

A.  B.,"  all  the  green  must  have  passed,  though  some  of 
[*  48]  *  it  had  not  been  the  occupation  of  A.  B.     Littledale,  J. 

Is  it  not  the  same  thing,  whether  the  place  be  expressly 
named,  or  its  limits  particularly  set  out  ?]  In  Doe  d.  Parkin  v. 
Parkin,  5  Taunt.  321  (15  R  R  515),  it  was  held  that  a  devise  of 
all  hereditaments  in  T.  and  then  in  the  devisor's  own  occupation, 
would  not  pass  hereditaments  in  T.  not  occupied  by  the  devisor. 
In  Blague  v.  Gold,  Cro.  Car.  447,  473 ;  see  also  Hunt  v.  Single- 
ton, Cro.  Eliz.  473,  it  was  held  that  the  devise  of  "  the  corner 
house  in  A.  in  the  tenure  of  B.  and  H. , "  passed  a  corner  house  in 
A.  which  was  in  the  tenure  of  B.^  (though  not  a  house  in  the 
tenure  of  H.  not  being  a  comer  house) ;  and  the  reason  given  was, 
that  the  devise  was  of  a  thing  certain  at  the  first  Where  a  lease 
was  made  of  a  room,  a  cellar,  a  vault,  and  a  yard,  all  expressly  set 
out  and  described  to  have  been  late  in  A.'s  occupation,  it  was 
held  that  a  cellar,  not  expressly  named,  which  was  under  the  yard, 
but  which  had  not  been  in  the  occupation  of  A. ,  would  not  pass. 
Doe  V.  Burt,  1  T.  R.  701  (1  R  R  367).  The  word  *  and,  •  here, 
is  superfluous  in  the  description ;  the  meaning  must  be  the  same 
as  if  the  description  of  the  parcels  had  been,  "  All  that  part,  &c., 
which  is  now  in  the  occupation  of  Smallbones,  in  a  direct  line,  * 
&C.  Doe  d.  Ashforth  v.  Bower,  3  B.  &  Ad.  453,  is  in  favour  of 
the  defendant;  for  there  the  Court  held  that  such  premises  only 
passed  by  the  devise  as  were  within  the  whole  of  the  description, 

excluding  such  as  corresponded  to  a  part  only  of  the  descrip- 
[*  49]   tion.     In   Swift  v.   Eyres,  Cro.   Car.   546,  *  there  was  an 

exception  of  the  small  tithes,  which  showed  the  intention 
of  the  parties  to  pass  all  the  great  tithes ;  here  all  that  is  excepted 
may  be  considered  as  merely  in  the  nature  of  an  easement  or  a 
privilege. 

Denman,   Ch.   J.  —  Two  parts  only  of  the  description  of  the 

1  This  house  was  found  by  the  jury  to  part  were  in  the  tenure  of  B.,  aud  another 

be  in  the  tenure  of  B.  and  N.,  and  the  part  in  the  tenure  of  N.,  the  former  part 

Court  held,  that  if  it  were  a  joint  tenure,  only  should  pass, 
all  the  house  should  pass,  but  that  if  one 
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premises  can  be  relied  upon  in  support  of  the  restrictive  construc- 
tion of  this  lease.  The  first  part  is  the  expression  which  occurs 
early  in  the  description :  "  All  that  part  of  the  park  called  or 
known  by  the  name  of  Blenheim  or  Woodstock  Park,  situate  and 
being  in  the  county  of  Oxford,  and  now  in  the  occupation  of 
Sichard  Smallbones. "  But  as  to  this  expression  it  is  impossible 
not  to  see  that  the  words  **  and  now  in  the  occupation  "  are,  as  it 
were,  in  the  genitive  case,  agreeing  with  "  park,'  not  with  "  part ' ' 
The  other  part  of  the  description,  which  seems  to  favour  the  re- 
strictive construction,  occurs  towards  the  close  of  the  description ; 
"  together  with  the  farm-houses  and  other  houses,  &c.,  appertaining 
to  the  said  premises,  and  which  now  are  in  the  occupation  of  the 
said  Richard  Smallbones.  *  Had  this  occurred  in  a  will,  it  might 
possibly  have  been  interpreted  as  a  qualifying  restriction;  but 
we  cannot  hold  that  general  words  added,  as  here,  for  the  protec- 
tion of  a  grantee,  qualify  the  words  by  which  the  boundary  of  the 
district  is  set  forth. 

LiTTLEDALE,  J.  —  I  am  entirely  of  the  same  opinion.  If  the 
words  *  now  in  the  occupation  of  one  R.  S. "  had  followed  the 
words  **  county  of  Oxford  "  directly,  there  might  have  been  some 
ground  for  contending  that  the  lease  was  intended  to  pass  only  all 
the  part  of  Blenheim  Park  then  in  the  occupation  of  Small- 
bones. Even  then  it* would  have  admitted  of  considerable  [*  50] 
doubt  whether  such  a  construction  were  admissible.  But 
the  interposition  of  the  word  "  and'  precludes  it  altogether.  It  is 
contended  that  the  words  "  now  in  the  occupation, "  &c. ,  are  an 
essential  part  of  the  full  description.  If  that  were  so,  the  descrip- 
tion would  mean  much  more  than  is  suggested;  for  Smallbones 
occupied  in  Blenheim  Park  much  besides  that  which  the  lessors 
had  the  power  of  passing.  That  which  follows  "  the  county  of 
Oxford  '  is  merely  what  is  called  false  demonstration ;  and  false 
demonstration  cannot  restrict  Taking  the  words  as  they  are,  it 
appears  to  me  that  all  which  is  described  in  the  words  following 
the  description  of  the  occupation  will  pass.  Many  cases  have 
certainly  gone  upon  the  circumstance  that  the  particular  descrip- 
tion came  first ;  in  which  it  has  been  held  that  the  effect  of  such  a 
description  is  not  altered  by  words  of  suggestion,  or  false  demon- 
stration, following  it  Such  are  Doe  d.  Beach  v.  The  Earl  of 
Jersey,  1  B.  &  Aid.  550  (19  B.  R  380),  and  of  Doe  d.  Ashforth 
V.  Bower,  3  B.  &  Ad.  453.     And  in  the  present  case  it  is  con- 
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tended  that  as  the  first  part  of  the  description  is  sufficiently  cer- 
tain, its  effect  cannot  be  destroyed  by  what  follows.  But  in 
Chamberlaine  v.  Turner,  Cro.  Car.  129,  the  later  words  were  held 
to  enlarge  a  devise  beyond  the  effect  of  the  earlier  ones.  There 
the  words  were,  **  the  house  or  tenement  wherein  William  Kicholls 
dwelleth,  called  the  White  Swan,*  and  Williajn  Nicholls  occupied 
only  the  entry  or  alley  and  three  upper  rooms.  But  it  was  consid- 
ered that  the  words  ""  White  Swan  "  showed  that  all  the  house  was 

meant     And  the  same  argument  would  apply  here,  even 
[*  51]  if  we  were  to  take  the  words  *  now  in  occupation*  *  as 

referring  to  the  word  *  part "     Chamberlaine  v.    Turner 
closely  resembles  the  present  cafte. 

Parke,  J.  —  I  am  of  the  same  opinion.  The  question  is,  what 
passed  by  this  demise.  Now  the  rule  is  clearly  settled,  that 
when  there  is  a  sufficient  description  set  forth  of  premises  by  giv- 
ing the  particular  name  of  a  close,  or  otherwise,  we  may  reject  a 
false  demonstration ;  but  that  if  premises  be  described  in  general 
terms,  and  a  particular  description  be  added,  the  latter  controls 
the  former.  Here  is  a  grant  of  all  that  part,  &c. ,  in  general  terms ; 
had  it  been  a  grant  of  all  that  part  now  in  the  occupation  of 
Richard  Smallbones,  and  lying  on  the  north-west  side  of  the  line, 
the  occupation  would  have  been  a  material  part  of  the  description, 
and  nothing  would  have  passed  which  was  not  both  in  the  occupa- 
tion of  Smallbones,  and  on  the  north-west  side  of  the  line.  But 
if  the  terms  "  now  in  the  occupation  *  apply,  not  to  "  part, '  but 
to  "  park,  *  they  may  be  rejected,  for  they  can  be  no  more  than  an 
additional  description  of  the  park ;  so  that  the  meaning  would  be, 
*  all  that  part  of  the  park  which  is  called  Blenheim  Park,  and  is 
now  in  the  occupation  of  Smallbones;"  and  then  follows  the 
description  of  the  part  which  is  to  be  demised.  Therefore,  under 
the  clause  following,  all  the  farm-houses,  &c.,  belonging  to  the 
part  demised  pass  also;  so  that  we  may  reject  the  false  demon- 
stration which  comes  after  this  clause.  It  seems  to  me  that  this 
is  the  true  construction  of  the  early  part  of  the  grant,  in  conse- 
quence of  the  word  "  and ; '  and  the  minute  description  which  fol- 
lows cannot  be  brought  into  doubt  by  the  words  which  come 
after  it 

Eule  discharged. 
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ENGLISH  NOTES. 

The  following  principle  is  laid  down  in  Akham's  CusBj  8  Co.  Bep. 
154  b :  ^'  Quando  carta  continet  generalem  clauBulam,  posteaque  descen- 
difr  ad  verba  Bpecialia,  qiite  ^lausule  generali  sunt  oonsentanea,  interpre- 
tanda  est  carta  seenndum  verba  specialia.  The  same  rule,  almost  word 
for  word,  is  put  and  agreed  on  both  sides  in  7  £d.  III.,  10  a,  Mojrgery 
Mortimer^  s  Case,  Lit.  Rep.  345,  Hob.  172,  sc.,  'Where  a  deed  speaks  by 
general  words  and  afterwards  descends  to  special  words,  if  the  epecial 
words  agree  to  the  general  words,  the  deed  shall  be  intended  according 
to  the  special  words; '  as  if  a  man  grants  a  rent  in  manerio  de  D.  per- 
dpiend  in  100  acres  of  land,  parcel  of  the  same  manor,  with  clause  of  dis* 
tress  in  the  100  acres,  the  rent  shall  issue  out  of  the  100  acres  only,  and 
the  general  words  shall  be  construed  according  to  the  special  words.'' 

Lord  EiiiiBNBO'BOUGH,  in  Roe  d,  ConoUy  v.  Vernon  (1804),  5  Eaat, 
51,  79,  referring  to  the  cases  of  Blague  v.  Gould,  Cro.  Car.  447, 
and  Wyndham  v,  JVyndham,  Dyer,  376,  draws  the  following  distinc- 
tion: ^<  These  cases  appear  very  distinguishable  from  the  present. 
The  first  of 'them,  which  is  the  case  of  Blague  v.  Gould,  was  a  devise  of  a 
corner  house  in  Andover,  described  as  being  in  the  tenure  of  Benson  and 
Hitchcock,  whereas  it  was  in  fact  in  the  tenure  of  one  Benson  and 
one  Nott;  devisor  also  having  another  house,  thereto  near  adjoining, 
in  the  tenure  of  Hitohcock.  And  it  was  holden  that  the  comer  house, 
in  the  tenure  of  Benson  and  Nott,  passed  ;  for  that  was  the  devise  of 
a  thing  sufficiently  ascertained  by  the  words  '  corner  house : '  and 
there  the  intent  was  apparent  that  the  corner  house  should  pass  in 
whosesoever  tenure  it  might  happen  to  be.  And  the  same  case  is 
further  reported  as  again  argued,  and  finally  adjudged,  Cro.  Car.  473, 
where  it  is  said  that  the  addition  in  tenurd  of  Hitchcock,  although  it 
be  not  in  his  tenure,  and  be  a  mistake,  yet  it  is  but  surplusage  ;  and, 
although  false,  shall  not  vitiate  the  devise  ;  because  the  devise  was  of 
a  thing  certain  at  first,  and  shall  be  expounded  according  as  the  intent 
of  the  parties  is  apparent.  The  case  of  Wyndham  v.  Wyndham,  Dyer, 
376,  was  the  case  of  a  feoffment  of  a  house,  lately  of  Richard  Cotton 
in  D.;  which  was  false,  the  owner  being  Thomas  Cotton.  The  feoffor 
had  no  other  house  in  D.,  and  the  feoffment  was  holden  good.  And  the 
reason,  according  to  Lord  Habdwicke  (3  Atk.  9),  was,  that  otherwise 
the  devise  would  have  been  void.  But  in  the  case  now  before  the 
Court,  the  surrender  will  not  be  void,  though  it  should  be  construed 
not  to  extend  to  the  uncompounded  lands.  And  there  is  another  cir- 
cumstance by  which  the  present  case  is  disting^iishable  frova.  those,  viz. 
that  in  them  the  grant  was  of  one  particular  thing  sufficiently  ascer- 
tained by  some  circumstance  belonging  to  it ;  in  which  case,  according 
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to  the  doctrine  upon  this  head,  which  is  fully  discussed  in  Lord  Hobart, 
171,  2,  a  circumstance  mistaken  and  false  will  not  frustrate  the  grant 
of  particulars  sufficiently  once  ascertained.  But  here  the  words  first 
used  are  general  words,  not  descriptive  of  particular  things;  and, 
according  to  Lord  Hardwicke  in  Gascoigne  v.  Barker,  3  Atk.  9,  'where 
a  man  does  not  make  a  certain  definitive  description,  it  is  very  diffi- 
cult for  Courts  of  justice  not  to  construe  subsequent  restrictive  words 
as  explanatory  of  the  former.'  " 

In  Llewellyn  v.  Earl  of  J&rsey  (1843),  11  M.  &  W.  189,  12  L.  J. 
Ex.  243,  the  parcel  conveyed  was  described  by  reference  to  a  schedule 
which  referred  to  a  map  or  plan,  and  also  described  the  quantity  as  34 
perches.  The  parcel  was  marked  out  with  sufficient  precision  in  the 
map,  but  the  quantity  as  so  marked  amounted  only  to  27  perches.  It 
was  held  that  the  quantity  of  34  perches  must  be  treated  as  falsa 
demonstration  Parke,  B.,  said  :  ^  There  are  two  principles  of  law 
applicable  to  this  description:  the  first  is,  that  verba  relata  inesse 
videntur  ;  and  consequently  we  must  consider  it  to  be  the  same  thing 
as  if  the  map,  which  is  thus  alluded  to,  had  been  actually  inserted  in 
the  deed  ;  the  second  is,  that  as  soon  as  there  is  an  adequate  and  suffi- 
cient definition  of  what  is  intended  to  pass  by  a  deed,  any  subsequent 
erroneous  addition  will  not  affect  it,  and  falls  within  the  well-known 
rule,  that  it  is  falsa  demonstratio  qtice  non  nocet."  The  latter  part  of 
this  passage  is  cited  and  followed  by  Hon  ah  an,  Ch.  J.,  in  Dublin  and 
Kingstown  Railway  Co,  v.  Bradford,  7  Ir.  C.  L.  R.  63. 

In  J^orrell  v.  Fisher  (1849),  4  Ex.  604,  19  L.  J.  Ex.  263,  a  testator 
devised  to  F.  and  W.  *^  all  my  leasehold  farm-house,  homestead,  lands 
and  tenements  at  Headington,  containing  about  170  acres,  held  under 
Magdalen  College,  Oxford,  and  now  in  the  occupation  of  T.  B.  as  tenant 
to  me."  The  testator  was  at  the  date  of  the  will  and  at  his  death 
entitled  to  about  six  acres  of  land,  which  were  included  in  the  lease  by 
Magdalen  College,  but  were  never  in  the  occupation  of  T.  B.  And  the 
question  was  whether  these  were  included  in  the  devise  to  F.  and  W. 
or  in  the  residuary  devise.  It  appeared  that  the  quantity  of  170  acres 
was  too  wide  of  the  mark  either  way  to  afford  any  guide  to  the  con- 
struction. The  Court  held  that  the  land  in  question  passed  under  the 
residuary  devise,  and  not  under  the  specific  devise.  Alderson,  B.,  in 
delivering  the  judgment  of  the  Court,  said:  ''The  question  is  not 
what  the  testator  intended  to  have  done,  but  what  the  words  of  the 
clause  mean  after  applying  to  it  the  established  rules  of  construction. 
One  of  these  rules  is  *  falsa  demonstratio  non  nocetJ*  Another  is 
'  non  accipi  detent  verba  in  demonstrationem  falsam  quce  competunt  in 
limitationem  veram.^  The  first  rule  means,  if  there  be  an  adequate 
and  sufficient  description,  with  conyenient  certaiutyy  of   what  was 
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meant  to  pass,  a  subsequent  erroneous  addition  will  not  vitiate  it. 
The  characteristic  of  cases  within  the  ruie  is,  that  the  description,  so 
far  as  it  is  false,  applies  to  no  subject  at  all,  and,  so  far  as  it  is  true, 
applies  to  one  only.  The  other  rule  means,  that  if  it  stand  doubtful 
upon  the  words  whether  they  import  a  false  reference  or  demonstration, 
or  whether  they  be  words  of  restraint  that  limit  the  generality  of  the 
former  words,  the  law  will  never  intend  error  or  falsehood.  If,  there- 
fore, I  have  some  land  wherein  all  the  demonstrations  are  true,  and 
some  wherein  part  are  true  and  part  false,  they  shall  be  intended  words 
of  true  limitation,  to  pass  only  those  lands  wherein  the  circumstances 
are  true." 

Closely  analogous  to  the  case  of  words  added  to  a  general  description 
are  words  which  are  so  closely  connected  with  the  rest  of  the  descrip- 
tion as  to  form  part  of  it,  as  in  Slingshy  v.  Granger  (1859),  7  H.  L. 
Cas.  273,  28  L.  J.  Ch.  616,  where  a  testatrix  left  to  her  brother 
"everything  I  may  be  possessed  of,"  for  life  and  then  to  his  children, 
but  if  he  died  a  bachelor,  left  "the  whole  of  my  fortune  now  standing 
in  the  funds  "  to  E.  S.  The  testatrix  had  property  in  consols  and  also 
bank  stock,  which  the  Court  held  to  be  not  within  the  description  of 
"the  funds."  It  waJi  held  that  the  consols  only  passed  by  the  gift. 
Lord  Cranworth  observed :  "It  was  said  that  the  case  came  within 
the  rule  falsa  demonstratio  non  nocet.  But  the  words  here  were  too 
closely  connected  together  for  that  argument  to  arise  ;  they  were  found 
in  the  gift  itself,  and  not  in  any  mere  description  which  followed  it." 
Lord  Wensletdale  said  :  "  She  had  left  her  brother  the  whole, 
while  she  had  left  the  appellant  (K  S.)  the  whole  <  now  standing  in 
the  funds.'  There  was  a  clear  distinction  between  the  two  things,  and 
in  his  opinion  these  added  words  could  not  be  treated  as  a  falsa  de- 
monstratio. There  were  no  words  which  were  properly  descriptive  of 
the  bank  stock,  as  to  which  the  testatrix  in  the  event  that  had  hap- 
pened had  died  intestate." 

Lord  KiNGSDOWN  had  arrived  at  the  same  conclusion  with  hesita- 
tion. His  difficulty,  however,  did  not  arise  upon  the  rule  now  under 
consideration,  but  as  to  whether  there  was  not  in  the  context  enough 
to  enlarge  the  meaning  of  the  expression  "the  funds  "  so  as  to  include 
the  bank  stock. 

AMERICAN  NOTES. 

Doe  V.  Galloway  is  cited  in  Jones  on  Real  Property,  sect.  415,  and  the 
doctrine  of  the  Rule  is  uniformly  applied  in  this  country,  both  in  respect  to 
deeds  and  to  wills.  It  is  generally  consideied  that  if  there  are  two  descrip- 
tions in  a  deed  which  are  inconsistent,  the  grantee  may  adopt  the  more  bene- 
ficial one.    Melvin  v.  Prop,  of  Docks  and  Canals,  5  Metcalf  (Mass.),  15;  38 
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Am.  Dec.  384 ;  Estif  v.  Baker,  50  M«ine,  825 ;  79  Am.  Dec.  616.  Thus  £abe 
uames,  false  numbers,  and  false  descriptions,  if  superfluous  or  not  essential  to 
the  description  set  forth,  may  be  rejected.  The  following  aie  the  leading 
cases  in  respect  to  deeds :  — 

ill  Howell  V.  Saule,  5  Mason  (U-  S.  Circ.  Ct),  410,  A.  deeded  to  B.  a  piece 
of  laud  by  specific  boundaries,  and  added,  *<  it  being  the  same  land  given  by 
my  honored  mother  to  him,  the  said  B.,  by  her  last  will  and  testament,  said 
land  containing  about  five  acres."  The  description  in  the  will  was  of  "  a  piece 
of  plain  land,  of  about  four  or  fire  acres,  lying,"  &c.  The  devise  was  void 
for  coverture.  It  was  held  (Stort,  J.)  that  the  reference  in  the  deed  to  the 
will  was  not  controlling  of  ^'the  legal  efieet  of  the  preceding  description,  or 
intended  to  narrow  its  purport.  It  is  a  mere  explanatory  clause,  expressive  of 
his  view  that  the  land  is  the  same  which  was  devised  by  his  mother.  He  does 
not  say  that  he  grants  what  was  devised  by  her,  and  no  more  ;  but  he  grants 
a  certain  piece  of  land,  containing  five  acres,  by  specific  boundaries,  and  then 
adds  a  statement  of  what  he  supposes  to  be  a  fact.  Suppose  none  of  the 
land  had  been  devised  in  his  mother's  will;  would  the  grant  have  been 
utterly  void?    Certainly  not." 

In  Myers  v.  Laddy  26  Illinois,  415,  there  was  a  mortgage  of  property  "  in  his 
mill  in  Lancaster,  Timber  Township,  Peoria  County,  State  of  Illinois."  The 
mill  was  four  miles  from  Lancaster  in  that  township.  It  was  held  that  the 
<'  in  Lancaster  "  should  be  dropped.  The  Court  said :  ^  So  if  a  deed  describes 
land  by  its  correct  numbers,  and  further  describes  it  as  .being  situated  in  a 
wrong  county,  the  latter  is  rejected.  The  rule  is  that  where  there  are  two 
descriptions  in  a  deed,  the  one  as  it  were  superadded  to  the  other,  and  one 
description  being  complete  and  sufficient  of  itself,  and  the  other,  which  is 
subordinate  and  superadded,  is  incorrect,  the  incorrect  description,  or  feature 
or  circumstance  in  the  description,  is  rejected  as  surplusage,  and  the  complete 
and  correct  description  is  allowed  to  stand  alone."  To  the  same  effect, 
White  V.  Oay,  9  New  Hampshire,  126 ;  Harvey  v.  Mitchell,  31  ibid.  575 ;  Bell  ▼. 
Sawyer,  32  ibid.  75 ;  Ea$tman  v.  Knight,  35  ibid.  551  (where  a  deed  referred 
for  description  to  another  **  of  even  date  herewith,*'  but  it  was  of  a  different 
date,  and  the  date  was  dropped) ;  Jackson  v.  Loomis,  19  Johnson,  449;  18  ibid. 
(N.  Y.),  84  (where  a  wrong  number  was  rejected) ;  Jackson  v.  Root,  18  ibid.  60 
(where  the  grant  was  of  ^^  the  600  acres  of  land  due  me  from  the  public  as 
a  soldier  in  Col.  Lamb's  regiment  of  artillery,"  and  it  was  held  valid  although 
the  grantor  was  a  soldier  in  another  regiment),  the  Court  saying :  **  If  there 
are  certain  particulars  once  sufficiently  ascertained,  which  designate  the  thing 
intended  to  be  granted,  the  addition  of  a  circumstance,  false  or  mistaken,  will 
not  frustrate  the  grant."  Thompson  v.  Jones,  4  Wisconsin,  106 ;  Smith  ▼. 
Chatham,  14  Texas,  322  ;  Abbott  v.  Pike,  33  Maine,  204 ;  Worthington  v.  Hylyer, 
4  Massachusetts,  105  (the  reporter  citing  Doe  v.  Galloway,  in  note)  ;  Sharp  v. 
Thompson,  100  Illinois,  447 ;  29  Am.  Rep.  61 ;  Green  Bay  (r  ^'  C*.  Co.  v. 
Hewitt,  55  Wisconsin,  96 ;  42  Am.  Rep.  701 ;  Cummings  v.  Black,  65  Ver- 
mont, 76;  Rutherford  v.  Tracy,  ^^  Missouri,  325;  8  Am.  Rep.  104;  Cate  y, 
Thayer,  3  Maine,  71 ;  Haley  v.  Amestoy^  44  California,  132 ;  ScvM  v.  Pruden^ 
02  North  CaroUna,  168. 
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Browne  on  Parol  Evidence  says  of  wills  (sect.  126) :  "  A  description  partly 
false  may  be  made  operative  by  rejecting  the  false  part,  provided  the  re- 
maining portion  reasonably  corresponds  with  the  person,  thing,  or  interest 
indicated  by  such  extrinsic  evidence;  but  no  words  may  be  added  to  any 
description." 

Thus  in  Allen's  Lessee  v.  Lyons,  2  Washington  (XJ,  S.  Circ.  Ct.),  475,  the 
devise  was  of  "  his  house  and  lot  on  Third  Street,  in  the  occupation  of  K.  H." 
The  testator  owned  no  house  and  lot  on  Third  Street,  but  owned  one  in  Fourth 
Street,  occupied  by  R.  H.  The  reference  to  the  street  was  dropped.  In 
koman  Catholic  Orphan  Asylum  v.  Emmons,  3  Bradford  (N.  Y.  Surrogate),  144, 
there  was  a  bequest  of  **  my  shares  of  Meehanic  Bank  stock  in  the  city  of  New 
York."  The  testator  had  no  bank  stock  except  in  the  City  Bank,  and  this 
was  held  to  pass.  In  Patch  v.  White,  1X7  United  States,  210,  the  devise  was 
of  *Mot  6  in  square  403,  together  with  the  improvements  thereon."  The 
testator  did  not  own  that  lot,  but  owned  lot  3  in  square  406.  The  latter  was 
held  to  pass.  In  Button  v.  Tract  Society,  23  Vermont,  336,  a  devise  to  the 
**  American  Home  Mission  Tract  Society"  was  held  to  operate  in  favor  of 
the  "  American  Tract  Society,"  there  being  no  devisee  as  the  one  described. 

These  cases  will  serve  as  types  of  a  great  number,  and  reference  may  be 
made  to  Winkley  v.  Kaime,  32  New  Hampshire,  268;  Rigg  r.  Myers,  20  Missouri, 
239 ;  Woods  v.  Moore,  4  Sandford  (N.  Y.  Super.  Ct.),  579 ;  Moreland  v.  Brady, 
8  Oregon,  303;  34  Am.  Rep.  581 ;  Merrick  v.  Merrick,  37  Ohio  State,  126 ; 
41  Am.  Rep.  493;  Decker  v.  Decker,  121  Illinois,  341;  Peters  V.  P<^ter,  60 
Howard  Practice  (N.  Y.),  422  ;  AlUn  v.  Bou>en,  105  Illinois,  361 ;  Dunham  v. 
AveriU,  45  Connecticut,  61;  29  Am.  Rep.  642;  St,  Luke's  Home  v.  Associor 
tion,  ^c,  52  New  York,  191;  11  Am.  Rep.  697;  Tucker  v.  Seaman's  Aid  Soci- 
ety, 7  Metcalf,  188;  Eckfordv.  Eckford,  91  Iowa,  54;  26  Lawyers'  Rep.  Anno- 
tated, 370;  Whitcomb  v.  Rodman,  156  Illinois,  116;  47  Am.  St.  Rep.  181;  28 
Lawyers*  Rep.  Annotated,  149 ;  Griseom  v.  Eoens,  11  Vroom  (New  Jersey),  402 ; 
29  Am.  Rep.  251. 

A  few  cases  are  to  the  contrary:  Kurtz  v.  Hihner,  55  Illinois,  514 ;  8  Am. 
Rep.  665;  Bishop  v.  Morgan,  82  Illinois,  558;  25  Am.  Rep.  327;  Bingely, 
Voltz,  142  Dlinois,  214;  Fitzpatnck  v.  Fitzpatrick,  36  Iowa,  674;  14  Am.  Rep. 
538;  Judy  v.  Gilbert,  77  Indiana,  96;  40  Am.  Rep.  289.  The  Illinois  eases 
seem  to  be  overruled  in  Whitcomb  v.  Rodman,  supra,  and  the  Iowa  case  in 
Eckford  v.  Eckford,  supra. 

That  evidence  of  bare  intention  is  inadmissible :  Mann  ▼.  Executor  of 
Mann,  1  Johnson  Chancery  (N.  Y.),  232;  Pickering  v*  Pickering,  50  New 
Hampshire,  349 ;  Walston's  Lessee  v.  White,  6  Maryland,  297. 

A  wholly  omitted  description  cannot  be  supplied.  Crooks  v.  Whitford, 
47  Michigan,  283. 
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Section  III.  —  Interpretation  of  Acts  of  Parliament. 

No.  22.  — HEYDON'S  CASK 
(1584.) 

No.  23.  —  BRUCE  (Lord  Henry)  v.  AILESBURY  (Marquess  of). 

(H.  L.  1892.) 

RULE. 

In  the  interpretation  of  an  Act  of  Parliament  four  things 
are  to  be  considered :  1.  What  was  the  state  of  the  law 
before  the  making  of  the  Act.  2.  What  was  the  mischief 
and  defect  for  which  that  law  did  not  provide.  3.  What 
remedy  the  Parliament  has  resolved  upon.  4.  The  true 
reason  of  the  remedy. 

And  the  office  of  the  Court  is  to  construe  the  statute  so 
as  to  suppress  the  mischief,  to  prevent  evasion,  and  to 
advance  and  add  force  to  the  remedy  according  to  the  true 
intent  of  the  makers  of  the  Act  for  the  public  good. 

Eeydon's  Case. 

S  Co.  Bep.  7  fr-9  a. 

Statute,  — Interpretation, 

In  order  to  construe  a  statute  truly,  four  things  are  to  be  considered :  1st, 
What  the  common  law  was  before ;  2nd,  What  the  mischief  was  for  which  the 
common  law  had  not  provided ;  Srd,  The  remedy  provided  by  the  Act  j  4th,  The 
true  reason  of  the  remedy.  And  the  Judges  are  to  construe  Acts  bo  as  to  redress 
the  mischief  and  extend  the  remedy. 

[7  a]        In  an  information  upon  an  intrusion  in  the  Exchequer, 
against  Heydon,  for  intruding  into  certain  lands,  &c.,  in 
the  county  of  Devon :  upon  the  general  issue,  the  jurors  gave  a 
special  verdict  to  this  effect:  — 

First,  they  found  that  parcel  of  the  lands  in  the  information 
was  ancient  copyholds  of  the  manor  of  Ottery,  whereof  the  war- 
den and  canons  regular  of  the  late  college  of  Ottery  were  seised 
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in  the  right  of  the  said  college ;  and  that  the  warden  and  canons 
of  the  said  college,  22  Hen.  VII.,  at  a  Court  of  the  said  manor, 
granted  the  same  parcel  by  copy,  to  Ware  the  father  and  Ware  the 
son,  for  their  lives,  at  the  will  of  the  lord,  according  to  the  custom 
of  the  said  manor ;  and  that  the  rest  of  the  land  in  the  informa- 
tion was  occupied  by  S.  and  G.  at  the  will  of  the  warden  and 
canons  of  the  said  college  for  the  time  being,  in  the  time  of  Henry 
VIII.  And  further,  that  the  said  S.  and  G.  so  possessed,  and  the 
said  Ware  and  Ware  so  seised  as  aforesaid,  the  said  warden  and 
canons  by  their  deed  indented,  dated  12  January,  anno  30  Hen. VIII., 
did  lease  the  same  to  Heydon  the  defendant  for  eighty  years,  ren- 
dering certain  rents  severally  for  several  parcels;  and  found 
that  the  said  several  rents  in  Heydon's  lease  reserved  were  the 
ancient  and  accustomed  rents  of  the  several  parcels  of  the  lands, 
and  found,  that  after  the  said  lease  they  did  surrender  their  col- 
lege and  all  the  possessions  thereof  to  King  Henry  VIII.  And 
further  found  the  statute  of  31  Hen.  VIIL,  c.  13,  and  the  branch 
of  it,  scil.  by  which  it  is  enacted,  "That  if  any  abbot, 
&c.,  or  other  religious  and  ecclesiastical  house  or  *  place,  [*  7  b] 
within  one  year  next  before  the  first  day  of  this  present 
Parliament,  hath  made,  or  hereafter  shall  make,  any  lease  or  grant 
for  life,  or  for  term  of  years,  of  any  manors,  messuages,  lands,  &c., 
and  in  the  which  any  estate  or  interest  for  life,  year  or  years,  at 
the  time  of  the  making  of  such  grant  or  lease,  then  had  his  being 
or  continuance,  or  hereafter  shall  have  his  being  or  continuance, 
and  not  determined  at  the  making  of  such  lease,  &c.  Or  if  the 
usual  and  old  rents  and  farms  accustomed  to  be  yielden  and  re- 
served by  the  space  of  twenty  years  next  before  the  first  day  of 
this  present  Parliament  is  not,  or  be  not,  or  hereafter  shall  not  be 
thereupon  reserved  or  yielded,  &c.,  that  all  and  every  such  lease, 
&c.,  shall  be  utterly  void."  And  further  found,  that  the  particular 
estates  aforesaid  were  determined,  and  before  the  intrusion  Hey- 
don's  leas©  began ;  and  that  Heydon  entered,  &c.  And  the  great 
doubt  which  was  often  debated  at  the  Bar  and  Bench,  on  this 
verdict,  was,  whether  the  copyhold  estate  of  Ware  and  Ware  for 
their  lives,  at  the  will  of  the  lords,  according  to  the  custom  of  the 
said  manor,  should  in  judgment  of  law  be  called  an  estate  and 
interest  for  lives,  within  the  said  general  words  and  meaning  of 
the  said  Act.  And  after  all  the  Barons  openly  argued  in  Court 
in  the  same  term,  sciL  Pasch.  26  Eliz.,  and  it  was  unanimously 
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resolved  by  Sir  Roger  Manwood,  Chief  Baron,  and  the  other  Barons 
of  the  Exchequer,  that  the  said  lease  made  to  Heydon  of  the 
said  parcels,  whereof  Ware  and  Ware  were  seised  for  life  by  copy 
of  court-roll,  was  void ;  for  it  was  agreed  by  them  that  the  said 
copyhold  estate  was  an  estate  for  life,  within  the  words  and  mean- 
ing of  the  said  Act.  And  it  was  resolved  by  them,  that  for  the 
sure  and  true  interpretation  of  all  statutes  in  general  (be  they 
penal  or  beneficial,  restrictive  or  enlarging  of  the  common  law), 
four  things  are  to  be  discerned  and  considered:  — 

1st.  What  was  the  common  law  before  the  making  of  the 
Act. 

2nd.  What  was  the  mischief  and  defect  for  which  the  com- 
mon law  did  not  provide. 

3rd.  What  remedy  the  Parliament  hath  resolved  and  ap- 
pointed to  cure  the  disease  of  the  Commonwealth. 

And,  4th.  The  true  reason  of  the  remedy.  And  then  the  office 
of  all  the  Judges  is  always  to  make  such  construction  as  shall 
suppress  the  mischief,  and  advance  the  remedy,  and  to  suppress 
subtle  inventions  and  evasions  for  continuance  of  the  mischief, 
and  jiTo  privato  commodo,  and  to  add  force  and  life  to  the  cure 
and  remedy,  according  to  the  true  intent  of  the  makers  of  the 
Act,  pro  bono  publico.  And  it  was  said,  that  in  this  case 
[*  8  a]  the  common  law  was,  that  religious  and  ecclesiastical  *  per- 
sons might  have  made  leases  for  as  many  years  as  they 
pleased,  the  mischief  was  that  when  they  perceived  their  houses 
would  be  dissolved,  they  made  long  and  unreasonable  leases :  now 
the  statute  of  31  Hen.  VIIT.  doth  provide  the  remedy,  and  prin- 
cipally for  such  religious  and  ecclesiastical  houses  which  should 
be  dissolved  after  the  Act  (as  the  said  college  in  our  case  was), 
that  all  leases  of  any  land,  whereof  any  estate  or  interest  for  life 
or  years  was  then  in  being,  should  be  void ;  and  their  reason  was, 
that  it  was  not  necessary  for  them  to  make  a  new  lease  so  long  as 
a  former  had  continuance ;  and  therefore  the  intent  of  the  Act 
was  to  avoid  doubling  of  estates,  and  to  have  but  one  single 
estate  in  being  at  a  time :  for  doubling  of  estates  implies  in  itself 
deceit,  and  private  respect,  to  prevent  the  intention  of  the  Parlia- 
ment, And  if  the  copyhold  estate  for  two  lives  and  the  lease  for 
eighty  years  shall  stand  together,  here  will  be  doubling  of  estates 
simul  &  semel,  which  will  be  against  the  true  meaning  of  Par- 
liament 
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And  ia  this  case  it  was  debated  at  large,  in  what  cases  the 
general  words  of  Acts  of  Parliament  shall  extend  to  copyhold  or 
customary  estates,  and  in  what  not ;  and  therefore  this  rule  was 
taken  and  agreed  by  the  whole  Court,  that  when  an  Act  of  Parlia- 
ment doth  alter  the  service,  tenure,  interest  of  the  land,  or  other 
thing,  in  prejudice  of  the  lord,  or  of  the  custom  of  the  manor,  or 
in  prejudice  of  the  tenant,  there  the  general  words  of  such  Act 
of  Parliament  shall  not  extend  to  copyholds :  but  when  an  Act  of 
Parliament  is  generally  made  for  the  good  of  the  weal  public,  and 
no  prejudice  can  accrue  by  reason  of  alteration  of  any  interest, 
service,  tenure,  or  custom  of  the  manor,  there  many  times  copy- 
hold and  customary  estates  are  within  the  general  purview  of 
such  Acts.  And  upon  these  grounds  the  Chief  Baron  put  many 
cases,  where  he  held,  that  the  statute  of  West.  2,  de  donis  condi" 
tionalibus  did  not  extend  to  copyholds ;  for  if  the  statute  alters 
the  estate  of  the  land,  it  will  be  also  an  alteration  of  the  tenure, 
which  would  be  prejudicial  to  the  lord:  for  of  necessity  the  donee 
in  tail  of  land  ought  to  hold  of  his  donor,  and  do  him  such  ser- 
vices (without  special  reservation)  as  his  donor  doth  to  his  lord. 

2nd.  Littleton  saith  (lib.  l,cap.  9),  That  although  some  tenants 
by  copy  of  court-roll  have  an  estate  of  inheritance,  yet  they  have 
it  but  at  the  will  of  the  lord,  according  to  the  course  of  the  com- 
mon law.  .For  it  is  said,  that  if  the  lord  put  them  out,  they  have 
no  other  remedy  but  to  sue  to  their  lord  by  petition ;  and  so  the 
intent  of  the  statute  de  donis  conditionalibua  was  not  to  extend 
(in  prejudice  of  lords)  to  such  base  estates,  which  as  the 
law  was  then  taken,  was  but  at  *  the  will  of  the  lord.  [*  8  b] 
And  the  statute  saith,  "  Quod  voluntas  donatoris  in  carta 
doni  sui  manifesto  express,  de  caetero  observetur ; "  so  that  which 
shall  be  entailed,  ought  to  be  such  an  hereditament,  which  is  given, 
or  at  least  might  be  given  by  deed  or  charter  in  tail. 

3rd.  Forasmuch  as  great  part  of  the  land  within  the  realm  is  in 
grant  by  copy,  it  will  be  a  thing  inconvenient,  and  occasion  great 
suit  and  contention,  that  copyholds  should  be  entailed,  and  yet 
neither  fine  nor  common  recovery  bar  them ;  so  as  he  who  hath 
such  estate  cannot  (without  the  assent  of  the  lord  by  committing 
a  forfeiture,  and  taking  a  new  estate)  of  himself  dispose  of  it, 
either  for  payment  of  his  debts,  or  advancement  of  his  wife  or 
his  younger  children;  wherefore  he  conceived  that  the  statute 
de  donis  conditionalibus  did  not  extend  to  copyholds,  quod  fuit 
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concessum  per  totam  Curiam.  But  it  was  said  that  the  statute, 
without  special  custom,  doth  not  extend  to  copyholds ;  but  if  the 
custom  of  the  manor  doth  warrant  such  estates,  and  a  remainder 
hath  been  limited  over  and  enjoyed,  or  plaints  in  the  nature  of  a 
formedon  in  the  descender  brought  in  the  Court  of  the  manor,  and 
land  so  entailed  by  copy  recovered  thereby,  then  the  custom  co- 
operating with  the  statute  makes  it  an  estate  tail ;  so  that  neither 
the  statute  without  the  custom,  nor  the  custom  without  the  statute, 
can  create  an  estate  tail. 

And  to  this  purpose  is  Littleton,  lib.  1,  c,  8,  for  he  saith,  that  if 
a  man  seised  of  a  manor,  within  which  manor  there  hath  been  a 
custom  which  hath  been  used  time  out  of  memory,  that  certain  ten- 
ants within  the  same  manor  have  used  to  have  lands  and  tene- 
ments, to  hold  to  them  and  their  heirs  in  fee  simple  or  fee  tail,  or 
for  term  of  life,  &c.,  at  the  will  of  the  lord,  according  to  the  custom 
of  the  same  manor ;  and  a  little  after,  that  formedon  in  descender 
lies  of  such  tenements,  which  writ,  as  it  was  said,  was  not  at  the 
common  law. 

To  which  it  was  answered  by  the  Chief  Baron,  that  if  the  statute 
(without  custom)  shall  not  extend  to  copyholds,  without  question 
the  custom  of  the  manor  cannot  make  it  extend  to  them ;  for  be- 
fore the  statute  all  estates  of  inheritance,  as  Littleton  saith,  lib.  i. 
cap.  2,  were  fee  simple,  and  after  the  statute  no  custom  can  begin, 
because  the  statute  being  made  in  13  Ed.  I.  is  made  within  time  of 
memory ;  ergo  the  estate  tail  cannot  be  created  by  custom ;  and 
therefore  Littleton  is  to  be  intended  (inasmuch  as  he  grounds  his 
opinion  upon  the  custom,  that  copyholds  may  be  granted  in  fee 
simple  or  fee  tail)  of  a  fee  simple  conditional  at  the  com- 
[*  9  a]  mon  law :  for  Littleton  well  knew  that  no  custom  *  could 
commence  after  the  statute  of  West.  2,  as  appears  in  his  own 
book,  lib.  2,  c.  10,  and  34  Hen.  VI.,  36.  And  where  he  saith  that 
formedon  in  descender  lies,  he  also  saith,  that  it  lies  at  the  common 
law.  And  it  appears  in  our  books  that  in  special  cases  a  forme- 
don in  the  descender  lay  at  the  common  law,  before  the  statute  of 
Westra.  2,  which  see  4  Ed.  II.,  formedon  50,  10  Ed.  II.,  formedon 
55,  21  Ed.  III.,  47.     Plowd.  Com.  246  b,  &c. 

And  where  it  was  further  objected,  that  the  statute  of  West.  2 
cannot  without  custom  make  an  estate  tail  of  copyholds,  because 
without  custom  such  estate  cannot  be  granted  by  copy ;  for  it  was 
said,  if  estates  had  been  always  granted  to  one  and  his  heirs  by 
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copy,  that  a  grant  to  oue  and  the  heirs  of  his  body  is  another 
estate  not  warranted  by  the  custom :  so  that  in  such  manors  where 
such  estates  of  inheritance  have  been  allowed  by  custom,  the 
statute  doth  extend  to  them,  and  makes  them,  which  before  were 
fee  conditional,  now  by  the  statute  estates  in  tail,  and  that  the 
statute  cannot,  as  hath  been  agreed  before,  alter  the  custom,  or  cre- 
ate a  new  estate  not  warranted  by  the  custom. 

To  that  it  was  answered  by  the  Chief  Baron,  that  where  the  cus- 
tom of  the  manor  is  to  grant  lands  by  copy  in  feodo  simplici  (as 
the  usual  pleading  is),  without  question,  by  the  same  custom  lands 
may  be  granted  to  one  and  the  heirs  of  his  body,  or  upon  any  other 
limitation  or  condition ;  for  these  are  estates  in  fee  simple,  et  eo 
potius,  that  they  are  not  so  large  and  ample  as  the  general  and 
absolute  fee  simple  is,  and  therefore  the  generality  of  the  custom 
doth  include  them,  but  not  e  converse;  ad  qiuod  non  fuit  respon" 
gum.  But  it  was  agreed  by  the  whole  Court  that  another  Act  made 
at  the  same  Parliament,  cap.  18,  which  gave  the  elegit  doth  not 
extend  to  copyholds,  for  that  would  be  prejudicial  to  the  lord,  and 
against  the  custom  of  the  manor,  that  a  stranger  should  have  in- 
terest in  the  land  held  of  him  by  copy,  where  by  the  custom  it 
cannot  be  transferred  to  any  without  a  surrender  made  to  him,  and 
by  the  lord  allowed  and  admitted.  But  it  was  agreed  by  them 
that  other  statutes  made  at  the  same  Parliament,  which  are  bene- 
ficial for  the  copyholder,  and  not  prejudicial  to  the  lord,  may  be,  by 
a  favourable  interpretation,  extended  to  copyholds,  as  cap.  3,  which 
gives  the  wife  a  cui  in  vita,  and  receipt,  and  cap.  4,  which  gives 
the  particular  tenant  a  quod  ei  de/orceat ;  and  therewith  agrees  10 
Ed.  IV.,  2  b. 

And  in  this  case  it  was  also  resolved,  that  although  it  was  not 
found  that  the  said  rents  were  the  usual  rents,  accustomed  to  be 
reserved  within  twenty  years  before  the  Parliament ;  yet  inasmuch 
as  they  have  found  that  the  accustomable  rent  was  reserved,  and  a 
custom  goes  at  all  times  before,  for  this  cause  it  shall  be  intended 
that  it  was  the  accustomable  rent  within  the  twenty  years,  and  so 
it  should  be  intended,  if  the  contrary  be  not  showed  of  the  other 
sida     And  judgment  was  entered  for  the  Queen. 
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Bra^e  (Lord  Henry)  and  others  (Appellants)  y.  Ailesbnry  (Marqnese 
of)  and  another  (Bespondents). 

1892,  A.  C.  357-^66  (8.  C.  67  L.  T.  490). 

InterpretatumofStatute.'-'Ol!i€CtofLegislaHire.---SetUed  1882, 1890. 

[356]  In  the  Settled  Land  Acts,  1882  and  1890,  the  paramonnt  objeet  of  the 
Legislature  was  the  well-being  of  settled  land. 

An  estate  including  an  old  family  mansion-house  became  vested  under  a 
settlement  in  a  tenant  fur  life,  a  young  man  who  had  mortgaged  his  life  estate  to 
a  money-lender  who  had  brought  an  action  for  foreclosure.  The  tenant  for  life, 
who  was  too  poor  to  reside  on  the  estate,  had  contracted  under  the  Settled  Land 
Acts  to  sell  the  whole  for  a  good  price  to  a  wealthy  purchaser,  and  petitioned 
under  s.  10  of  the  Settled  Land  Act,  1890,  for  the  sanction  of  the  Court  to  the  sale 
of  the  mansion-house  and  demesne  lands.  The  remainder-men  opposed  the  peti- 
tion, desiring  that  the  mansion-house  and  demesne  lands  should  remain  in  the 
family. 

Heldj  affirming  the  decision  of  the  Court  of  Appeal  ([1892]  1  Ch.  506),  that 
the  Court  in  the  exercise  of  its  discretion  under  the  Settled  Land  Acts  must  have 
regard  to  the  well-being  of  the  land  and  the  interests  of  the  persons  from  whose 
industrial  occupation  the  rents  and  profits  were  derived,  as  well  as  to  the  inter- 
ests of  those  entitled  under  the  settlement;  and  that  to  refuse  the  sanction  in 
such  a  case  would  be  to  defeat  the  object  of  the  Legislature. 

Appeal  from  an  order  of  the  Court  of  Appeal  reversing  a  degision 
of  Stirling,  J.  The  circumstances  and  the  arguments  in  both  Courts 
are  set  out  at  length  in  the  report  of  the  decisions  below.  The 
following  outline  is  enough  for  the  present  purpose:  — 

Under  a  settlement  of  July,  1885,  the  Marquis  of  Ailesbury 
became  in  1886  tenant  for  life  in  possession  of  the  Savernake  es- 
tate, without  impeachment  of  waste,  with  remainder  to 
[*  357]  his  first  *  and  other  sons  in  tail  male,  with  remainder  to 
his  uncles  Lord  Henry,  Lord  Robert,  Lord  Frederick,  and 
Lord  Charles  Bruce  successively  for  life  and  their  first  and  other 
sons  successively  in  tail  male,  with  ultimate  remainder  to  the  Mar- 
quis in  fee.  The  Marquis,  who  was  born  in  1863,  was  married  ia 
1884,  but  had  no  issue. 

The  Savernake  estate  comprised  a  mansion-house  and  about 
40,000  acres,  of  which  about  7700  consisted  of  pleasure  grounds, 
park  and  lands  usually  occupied  with  the  mansion-house,  including 
Savernake  Forest.  The  other  lands  were  chiefly  arable,  down,  and 
pasture  farms,  with  timber  of  considerable  value,  many  cottages, 
and  some  house  property  in  Marlborough.     The  net  yearly  income 
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of  the  whole,  after  payment  of  outgoings,  jointures,  and  interest  on 
mortgages,  was  about  £900,  and  rents  were  falling.  The  life  in- 
terest of  the  Marquis  was  mortgaged  for  £212,000  :  the  mortgagee 
had  brought  an  action  for  foreclosure ;  and  a  receiving  order  had 
been  made.  The  mansion-house  and  lands  usually  occupied  there- 
with were  very  costly  to  keep  up. 

In  June,  1891,  the  Marquis  entered  into  contracts  with  Ijord 
Iveagh  (a  wealthy  man)  under  the  Settled  Land  Acts,  1882  to 
1890,  to  sell  to  him  the  fee  simple  of  the  whole  estate  for  £760,000, 
£500,000  of  the  purchase-money  to  be  left  upon  mortgage  for  five 
years  at  4  per  cent,  the  agreement  being  conditional  upon  an  order 
of  the  Court  being  obtained  to  authorise  the  sale  of  the  mansion- 
house,  pleasure  grounds,  park,  and  lands  usually  occupied  there- 
with, as  required  by  sect.  10  of  the  Settled  Land  Act,  1890.  The 
Marquis  then  presented  a  petition  under  the  Settled  Laud  Acts 
praying  the  sanction  of  the  Court  to  the  sale  of  the  mansion-house, 
pleasure  grounds,  &c.,  and  to  the  arrangement  for  the  £500,000  to 
be  left  on  mortgage.  The  consent  of  the  trustees  of  the  settle- 
ment could  not  be  obtained  to  the  sale,  one  being  adverse.  The 
petition  was  opposed  by  Lord  Henry  Bruce,  the  heir-presumptive 
to  the  Marquisate,  and  by  Lord  Robert  and  Lord  Frederick,  for 
several  reasons,  of  which  those  material  to  the  present  report  were 
that  Savernake  was  now  the  only  residence  of  the  Ailesbury 
family,  had  been  their  principal  residence  since  1675,  and  was  of 
great  value  and  of  historical  and  exceptional  interest,  com- 
prising as  it  *  did  the  beautiful  and  unique  Savernake  [*  358] 
Forest  There  was  evidence  that  the  price,  £750,000,  was 
an  extremely  good  one :  much  better  than  could  be  again  expected  ; 
and  that  without  the  mansion-house,  pleasure  grounds,  park,  and 
lands  usually  occupied  therewith  the  estate  could  not  be  sold  so 
advantageously.  If  the  sale  were  carried  out  the  income  of  the 
Marquis,  and  after  his  death  of  the  remainder-men,  would  be  con- 
siderably increased. 

SriRLiNG,  J.,  made  an  order  dismissing  the  petition.  The  Court 
of  Appeal  (LiNDLEY,  Bowen,  and  Fry,  L,  JJ.)  discharged  that  order, 
and  made  an  order  that  the  Marquis  be  at  liberty  to  sell  the 
mansion-house  with  the  pleasure  grounds,  park,  and  lands  usually 
occupied  therewith,  and  the  other  lands  comprised  in  the  agree- 
ment, in  accordance  with  the  terms  of  the  contracts,  and  that  the 
contracts  be  confirmed.     ([1892]  1  Ch.  506.) 


824  INTERPRETATION. 


Ko.  28.  — Brace  (Lord  Henry)  ▼.  Aileelrary  (Marquees  of),  189S,  A.  C.  S5S,  869. 

Aug.  1.  Sir  H.  Davey,  Q.  C,  and  Buckley,  Q.  C.  (G.  Henderson 
with  them),  for  the  appellants:  — 

The  error  is  in  considering  matters  outside  the  statute.  The 
object  of  the  Settled  Land  Acts  was  to  increase  the  marketable 
quality  of  land,  and  to  enable  settled  lands  to  be  sold  for  the 
benefit  of  all  interested  in  the  settlement.  The  Acts  say  nothing 
about  tenants,  or  the  cultivation  of  the  land  or  the  welfare  of  the 
cottagers ;  the  only  parties  to  be  considered  by  the  Court  are  those 
interested  in  the  settlement,  and  the  Court  should  act  as  prudent 
trustees  would.  The  tenant  for  life  is  put  in  the  position  of  a 
trustee ;  he  must  exercise  a  discretion,  and,  as  enacted  by  sect.  53 
of  the  Act  of  1882,  "have  regard  to  the  interests  of  all  parties 
entitled  under  the  settlement,"  including  the  interests  of  sentiment 
and  attachment  to  the  family  place.  As  the  trustees  will  not  con- 
sent, he  must  satisfy  the  Court  of  the  propriety  of  the  sale  and 
that  he  has  had  regard  to  the  interests  of  the  remainder-men. 
Those  interests  he  has  admittedly  disregarded.  Surely  something 
more  is  meant  to  be  secured  than  that  the  tenant  for  life  shall  have 
a  good  price  which  will  make  his  income  larger  and  his  circum- 
stances more  comfortable.  The  Court  must  look  beyond  the  mere 
pecuniary,  commercial  question,  and  must  regard  the  posi- 
[*  359]  tion  in  the  country  of  the  head  of  a  great  house,  *  largely 
dependent  on  ancestral  estates.  A  mansion-house  is  not 
usually  regarded  as  an  element  of  profit.  If,  as  is  urged,  the  Acts 
were  passed  with  a  view  to  the  improvement  of  estates,  then  let 
the  estate  be  sold  but  the  mansion-house,  &c.,  spared.  That  and 
the  residential  lands  might  be  let  advantageously.  The  remainder- 
men desire  to  retrieve  the  family  fortunes.  The  next  Marquis  may 
succeed  in  doing  so :  why  should  all  possibility  of  their  regaining 
their  ancient  position  in  the  county  be  for  ever  cut  off? 

[They  also  referred  to  heirlooms,  sect  37  of  the  Settled  Land 
Act  of  1882 ;  In  re  Earl  of  Radnor's  Will  Trusts,  45  Ch.  D.  402, 
416;  sect.  10  of  the  Settled  Land  Act  of  1890;  and  the  Settled 
Estates  Acts,  1856,  1858,  1864,  1874,  and  1877.] 

Eigby,  Q.  C,  and  Fossett  Lock  for  the  Marquis  of  Ailesbury ; 
and  Sir  H.  James,  Q.  C,  and  Muir  Mackenzie  for  the  other  respon- 
dent, —  one  of  the  trustees,  —  were  not  heard. 

The  House  took  time  for  consideration. 

1892,  Aug.  9.     Lord  Halsbury,  L  C.  :  — 

My  Lords,  in  this  case  your  Lordships  are  called  upon  to  con- 
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aider  the  exercise  of  the  discretion  which  has  been  vested  in  the 
Court  by  the  Settled  Land  Act  of  1890,  sect.  10,  sub-sect.  2.  which 
is  in  these  words :  "  (2.)  Notwithstanding  anything  contained  in 
the  Act  of  1882,  the  principal  mansion-house  (if  any)  on  any  set- 
tled land,  and  the  pleasure  grounds  and  park  and  lands  (if  any) 
usually  occupied  therewith,  shall  not  be  sold,  exchanged,  or  leased 
by  the  tenant  for  life  without  the  consent  of  the  trustees  of  the 
settlement  or  an  order  of  the  Court."  Sect.  3,  sub-sect.  1,  of  the 
Act  of  1882,  of  which  the  sub-section  I  have  just  recited  is  an 
amendment,  but  which  adds  nothing  which  is  relevant  to  any  dis- 
pute between  the  parties  here,  gives  an  absolute  power  to  the  tenant 
for  life  to  sell  th&  settled  land. 

By  sect.  53  of  the  Act  of  1882  it  was  enacted  that  a  tenant  for 
life  in  exercising  any  power  under  the  Act  should  have  regard  to 
the  interests  of  all  parties  entitled  under  the  settlement, 
and  *  should  in  relation  to  the  exercise  thereof  by  him  be  [♦  360] 
deemed  to  be  in  the  position  and  to  have  the  duties  and 
liabilities  of  a  trustee  for  those  parties. 

Of  the  40,000  acres  of  which  the  estate  now  in  question  consists, 
it  cannot  be  denied  that  the  tenant  for  life  has  in  respect  of  33,000 
of  them  at  all  events  an  absolute  right  to  sell ;  that  has  not  been 
and  could  not  be  disputed.  The  question  arises  under  the  restric- 
tion as  to  the  mansion-house  and  the  lands,  pleasure  grounds,  and 
park  usually  occupied  therewith.  It  scarcely  requires  argument  to 
show  that  if  the  commercial  interest  is  alone  to  be  considered  the 
withdrawing  from  the  sale  of  the  mansion-house  and  the  pleasure 
grounds  usually  occupied  therewith,  in  this  particular  case,  would 
have  a  very  serious  depreciatory  effect  upon  the  sale  of  the  re- 
mainder. The  7000  acres  by  themselves,  or  the  odd  33,000  acres 
by  themselves,  certainly  would  not  be  likely  to  realise,  if  sold  sepa- 
rately, the  gross  sum  which  would  be  obtained  by  selling  both  as 
one  estate.  But  the  question  your  Lordships  have  to  determine  is 
whether,  under  the  circumstances  of  this  particular  case,  consent 
should  be  given  to  the  sale  of  the  whole. 

It  cannot  be  denied  that  the  tenant  for  life  is  not  in  a  position 
to  do  that  which  may  be  compendiously  described  as  "  keeping  up 
the  estate."  If  capital  expenditure,  either  for  repairs  or  otherwise, 
is  required,  he  cannot  supply  it.  The  estate  during  the  period  of 
his  life  (and  he  is  still  a  young  man)  must  pass  into  the  hands  of 
his  creditors,  whose  interest  in  it  would  be  confined  to  realising 
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their  security.  I  say  nothing  of  his  own  wishes,  I  say  nothing  of 
his  own  conduct.  I  simply  refer  to  the  dry  facts,  which  render  it 
to  my  mind  a  matter  of  absolute  certainty,  that  if  the  estate  is  to 
be  continued  as  vested  in  him,  neither  improvement,  repair,  nor 
profitable  occupation,  either  to  the  estate  or  to  the  individual,  is 
likely  to  result  from  a  continuance  of  the  estate  in  its  present 
incumbered  condition. 

Under  these  circumstances  the  tenant  for  life  has  consented  to 
sell,  and  an  offer  has  been  made  for  the  estate,  as  to  which  it  haa 
hardly  been  seriously  contended  that  it  is  not  a  good  and  even  ad- 
vantageous offer,  though  not  perhaps,  as  Sir  Horace  Davej 
[*  361]  *  said,  an  extraordinarily  lavish  one.  The  trustees  of  the 
settlement  have  not  in  this  case  consented,  but  are  divided 
in  opinion,  and  the  Court  therefore  has  to  determine  whether  upon 
the  facts  of  this  case  the  consent  ought  or  ought  not  to  be  withheld. 

Now  the  Act  of  Parliament  itself  contains,  either  by  way  of 
recital  or  preamble,  nothing  to  show  what  the  meaning  or  policy 
of  the  statute  was ;  but  the  power  given  for  the  tenant  for  life  to 
sell  notwithstanding  that,  by  the  terms  of  the  settlement,  his 
powers  did  not  extend  beyond  his  own  life,  seems  to  me  (apart 
from  every  extraneous  consideration)  enough  to  show  that  what 
the  statute  intended  to  do  was  to  release  the  land  from  the  fetters 
of  the  settlement,  —  to  render  it  a  marketable  article  notwithstand- 
ing the  settlement.  And,  historically,  one  knows  very  well  what 
were  the  objections  made  to  the  law  of  settlement  in  its  effect  upon 
the  cultivation  and  useful  occupation  of  land. 

Now,  it  has  been  a  very  familiar  canon  of  construction  to  con- 
template what  was  the  cause  and  reason  of  the  Act,  or,  in  other 
words,  the  mischief  requiring  a  remedy.  Thus  in  HeydoiCs  Case, 
3  Co.  Eep.  7  b,  8  a  (p.  816,  ante),  the  common  law  was  that 
religious  and  ecclesiastical  persons  might  have  made  leases  for  as 
many  years  as  they  pleased.  It  has  been  said  that  the  mischief 
was  that  when  they  perceived  their  houses  would  be  dissolved 
they  made  long  and  unreasonable  leases,  and  it  was  in  that  case 
the  Barons  of  the  Exchequer  resolved  among  other  considerations 
for  the  construction  of  statutes,  that  it  should  be  considered  what 
was  the  mischief  and  defect  against  which  the  common  law  did 
not  provide,  and  what  was  the  remedy  which  Parliament  hath 
resolved  and  appointed  to  cure  the  disease  of  the  Commonwealth. 

I  can  contemplate  many  cases  where  it  would  be  the  duty  of 
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the  trustees  to  withhold  their  consent  Questions,  however,  arise 
on  which  I  am  reluctant  to  enter,  since  I  might  be  impliedly 
expressing  opinions  upon  the  mode  in  which  the  discretion  should 
be  exercised  in  cases  which  are  not  now  before  me. 

I  prefer  to  say  that  in  this  case  there  is  every  circum- 
stance *  which  should  induce  the  Court  to  give  its  assent.  [*  362] 
The  tenant  for  life  is  young.  No  one  of  the  persons  who 
appear  in  opposition  to  the  petition  may  ever  have  any  interest  in 
the  property ;  and  in  the  meantime  the  property,  to  whomsoever 
it  may  ultimately  belong,  would  almost  certainly  be  deteriorated  in 
value  in  proportion  as  the  status  quo  continues. 

Whether  or  not  what  have  been  called  "  the  sentimental  con- 
siderations" are  legitimate  subjects  of  consideration  or  not  it  is 
not  necessary  to  determine,  since  it  is  manifest  from  the  whole 
structure  of  the  Act  —  and,  indeed,  from  the  very  circumstance 
that  no  limit  is  laid  down  to  the  discretion  —  that  the  Legislature 
contemplated  consent  being  given  by  the  Court  notwithstanding 
any  opposition  by  those  who  might  be  next  in  remainder. 

It  was  said  that  such  a  construction  of  the  discretion  would  be 
to  assume  a  very  strong  act  of  the  Legislature;  but  it  is  only 
necessary  to  reply  that  the  very  fact  of  setting  aside  the  determi- 
nation of  the  settlement  that  particular  land  should  go  to  partic- 
ular persons  designated  or  capable  of  being  afterwards  ascertained 
is  as  strong  an  act  of  the  Legislature  as  it  is  possible  to  conceive, 
and  certainly  in  respect  of  the  land  not  within  the  protection  of 
the  excepted  portion  that  has  undoubtedly  been  done. 

I  notice  that  some  of  the  Judges  have  used  the  phrase  that  this 
statute  is  not  an  Incumbered  Estates  Act.  I  think  it  would  be 
more  accurate  to  say  that  it  is  not  soleli/  an  Incumbered  Estates 
Act;  but  for  myself  I  am  prepared  to  say  that  it  was  in  many 
respects  analogous  to,  and  had  in  part  the  same  objects  as,  the 
Acts  that  are  so  described. 

It  would,  of  course,  be  an  inefl&cient  and  therefore  an  inaccurate 
description  of  this  Act  to  speak  of  it  as  an  Incumbered  Estates 
Act ;  but,  nevertheless,  by  whatever  name  it  is  known,  I  think  it 
UAdoubtedly  did  contemplate  that  an  incumbered  proprietor  who 
was  a  limited  owner  was  unable  to  fulfil  the  duties  of  proprietor- 
ship, and  that  it  was  not  for  the  good  of  the  State  that  the  incum- 
bered proprietor  should  be  compelled  to  continue  in  a  position  in 
which  &e  could  do  no  good  either  to  himself  or  anybody  else. 
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[•  363]  *  The  Royal  Commission  on  Agriculture  disclosed  in 
more  than  one  part  of  the  evidence  the  evils  incident  to 
such  a  condition  of  things,  and  the  only  difficulty  I  have  had  in 
commenting  on  the  judgments  of  the  Court  of  Appeal  is,  that  I 
think  their  Lordships  have  been  misunderstood  in  treating  the 
evidence  which  showed  the  injury  to  the  estate  rather  as  if  that 
evidence  was  itself  the  mischief  against  which  the  Act  was  directed, 
and  not  the  injury  to  the  estate  which  I  believe  is  the  key  to  the 
enactments  of  the  statute. 

The  provisions  as  to  heirlooms,  I  think,  raise  very  different  con- 
siderations. I  am  not  certain  that  any  public  considerations  inter- 
vene when  the  question  of  the  sale  of  heirlooms  arises.  It  is 
enough,  however,  to  say  that  public  considerations  here  do  very 
largely  enter  into  the  policy  of  the  particular  provisions  in  the 
Act  with  which  your  Lordships  are  now  dealing. 

My  Lords,  under  these  circumstances,  I  cannot  doubt  that  the 
appeal  should  be  dismissed,  and  the  order  of  the  Court  of  Appeal 
affirmed,  and  I  move  your  Lordships  accordingly. 

Lord  Hob  HOUSE  who  is  unable  to  attend,  requests  me  to  state 
that  he  desires  to  concur  in  the  judgment 

Lord  Watson  :  — 

My  Lords,  this  case  would  have  presented  a  different  aspect  if 
the  Settled  Land  Acts,  1882  to  1890,  had  merely  been  intended  to 
regulate  the  respective  interests  of  tenants  for  life  and  remainder- 
men. But  the  whole  tenor  of  their  provisions,  as  well  as  the  title 
of  the  principal  Act,  indicate  that  the  leading  purpose  of  the  Legis- 
lature was  to  prevent  the  decay  of  agricultural  and  other  interests 
occasioned  by  the  deterioration  of  lands  and  buildings  in  the  pos- 
session of  impecunious  life-tenants. 

In  exercising  the  discretion  committed  to  it  by  sect  10,  sub- 
sect.  2,  of  the  Act  of  1890,  I  venture  to  doubt  whether  the  Court 
can  derive  much  assistance  from  the  provisions  of  sect  53  of  the 
Act  of  1882.  These  prescribe  the  duty  which  the  life  tenant  owes 
to  his  remainder-men,  in  cases  where  he  has  actually  got  power 
to  sell  at  his  own  hand.  But,  in  cases  like  the  present, 
[•  364]  *  the  Court  has  to  determine  whether  he  is  to  have  any 
power  to  sell,  —  a  question  which,  in  my  opinion,  involves 
other  considerations  than  those  arising  from  the  relative  positions 
of  the  parties  having  proprietary  interests,  present  and  expectant, 
in  the  estate.    In  solving  that  question,  I  think  the  Court  is  bound 
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to  take  into  consideration  not  only  the  relative  interests  of  those 
parties,  but  the  interests  of  the  estate  itself,  including  in  that 
expression  the  well-being  of  the  persons  from  whose  industrial 
occupation  its  rents  and  profits  are  derived 

Upon  the  facts  of  the  case  I  can  add  nothing  to  what  has  been 
said  by  the  learned  Judges  of  the  Court  of  Appeal.  To  refuse 
consent  to  a  sale  of  the  mansion-house  in  such  circumstances 
would,  in  my  opinion,  be  to  defeat  the  main  object  of  the  statutes. 

My  noble  and  learned  friend,  Lord  Herschell,  who  has  been 
obliged  to  leave  the  House,  requested  me  to  state  that  he  entirely 
concurs  in  the  judgment  proposed. 

Lord  Macnaghten:  — 

My  Lords,  in  the  course  of  the  argument  your  Lordships  were 
invited  to  turn  to  the  Settled  Estates  Acts  if  you  would  ascertain 
the  rule  which  ought  to  guide  the  Court  in  exercising  the  powers 
intrusted  to  it  by  the  Settled  Land  Act,  1882.  Your  Lordships,  I 
think,  would  hardly  be  disposed  to  take  that  course.  The  Act  of 
1882  differs  from  all  previous  legislation  in  regard  to  settled  land. 
It  proceeds  on  different  lines,  and  it  has  a  different  object  in  view. 
The  Settled  Estates  Acts  did  not  confer  or  enable  the  Court  to  con- 
fer on  a  limited  owner  powers  beyond  those  ordinarily  inserted  in 
a  well-drawn  settlement.  They  were  no  doubt  very  useful  Acts  in 
their  way.  An  application  to  the  Court  at  a  moderate  cost  was 
made  to  serve  the  purposes  of  a  private  estate  Act.  But  the 
Settled  Land  Act  was  founded  upon  a  broader  policy  and  has  a 
larger  scope.  A  period  of  agricultural  depression,  which  showed 
no  sign  of  abatement,  had  given  rise  to  a  popular  outcry  against 
settlements.  The  problem  was  how  to  relieve  settled  land  from 
the  mischief  which  strict  settlements  undoubtedly  did  in 
some  cases  produce,  without  doing  *away  altogether  with  [*365] 
the  power  of  bringing  land  into  settlement.  That  was 
something  very  different  from  the  task  to  which  Parliament  ad- 
dressed itself  in  framing  the  Settled  Estates  Acts.  In  those  Acts 
the  Legislature  did  not  look  beyond  the  interests  of  the  persons 
entitled  under  the  settlement.  In  the  Settled  Land  Act  the  para- 
mount object  of  the  Legislature  was  the  well-being  of  settled  land. 
The  interests  of  the  persons  entitled  under  the  settlement  are  pro- 
tected by  the  Act  as  far  as  it  was  possible  to  protect  them.  They 
must  be  duly  considered  by  the  trustees  or  by  the  Court  whenever 
the  trustees  or  the  Court  may  be  called  upon  to  act.    But  it  is 
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evident,  I  think,  that  the  Legislature  did  not  intend  that  the  main 
purpose  of  the  Act  should  be  frustrated  by  too  nice  a  regard  for 
those  interests.  Take  the  case  of  heirlooms  as  an  illustration. 
The  sale  of  heirlooms  is  authorised.  The  purchase-money  becomes 
capital  money  arising  under  the  Act,  and  may  be  dealt  with 
accordingly.  A  sale  of  heirlooms,  therefore,  may  seriously  disturb 
the  interests  of  persons  entitled  under  the  settlement.  A  remain- 
der-man who  would  have  been  absolute  owner  of  heirlooms  if  there 
had  been  no  sale  may  find  the  heirlooms  sold  and  the  purchase- 
money  applied  in  paying  off  incumbrances  or  making  improve- 
ments on  the  settled  land  without  any  special  reservation  in  his 
favour.  Still  the  Act  authorises  the  sale,  but  it  intrusts  the  power 
of  sanctioning  the  sale  to  the  Court  alone,  as  being,  no  doubt,  likely 
to  take  a  broader  and  more  independent  view  than  the  trustees  of 
the  settlement  It  seems  to  me,  therefore,  that  the  learned  counsel 
for  the  appellants  were  not  quite  right  in  saying  that  the  Court 
ought  to  put  itself  exactly  in  the  position  of  the  trustees  and  con- 
sider what  prudent  trustees  would  do.  I  think  something  more 
is  expected  of  the  Court.  Trustees  would  not  be  to  blame  if  they 
were  to  concentrate  their  attention  on  the  interests  of  the  persons 
entitled  under  the  settlement  and  the  wishes  of  the  settlor.  It  is 
the  duty  of  the  Court  —  a  duty  which  the  Court  is  not  at  liberty 
to  omit  —  also  to  keep  in  view  the  main  purpose  of  the  Act  from 
which  it  derives  its  powers.  This  really  is  all  that  the  Court  of 
Appeal  has  done,  and  I  think  that  it  has  done  quite  right 

I  agree  that  the  appeal  must  be  dismissed  with  costs. 
[*  366]    Lord  Morris  :  — 

My  Lords,  I  concur  in  the  judgment  which  has  been  moved 
by  the  Lord  Chancellor,  and  in  the  reasons  which  he  has  assigned 
for  it. 

Lord  Hannen:  — 

My  Lords,  I  also  concur. 

Order  appealed  from  affirmed,  and  appeal  dismissed  with 
costs;  cause  remitted  to  the  Chancery  Division. 

Lords'  Journals,  9th  August,  1892. 

ENGLISH  NOTES. 

The  resolutions  in  Hetjdon^s  Case  have  been  frequently  cited,  and 
are  always  regarded  as  containing  an  authoritative  exposition  of  the 
points  to  be  considered  in  the  interpretation  of  a  statute.     See  per 
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Blackburn,  J.,  in  Beg.  v.  Castro  (1874),  L.  R.  9  Q.  B.  360,  43  L.  J. 
Q.  B.  105,  30  L.  T.  320,  22  W.  R.  187;  per  Manisty,  J.,  in  Harding 
V.  Preece  (1882),  9  Q.  B.  D.  281,  51  L.  J.  Q.  B.  515,  47  L.  T.  100, 
31  W.  R.  42  ;  per  Lord  Selbobnb,  L.  C,  in  Bradlaugh  v.  Clarke 
(1883),  8  App.  Cas.  354,  52  L.  J.  Q.  B.  505,  48  L.  T.  681,  31  W. 
R.  677. 

It  may  be  questioned  whether  the  Courts  have  invariably  acted  up 
to  the  enlightened  principles  of  the  resolutions  in  Heydon^s  Case;  or 
whether  the  judicial  mind,  as  an  interpreter  of  the  legislative,  is 
entirely  free  from  a  tendency  to  perversity.  It  would  be  easy  to  illus- 
trate this  remark,  if  it  were  worth  while  to  collect  all  the  decisions 
which  the  Interpretation  Act,  1889,  has  been  found  necessary  to  coun- 
teract. Perhaps  the  decisions  under  the  old  Foreign  Enlistment  Act 
(before  the  Act  of  1870)  are  not  free  from  this  criticism.  See  Attor- 
neg- General  v.  SUIsm  (1863, 1864),  2  H.  &  C.  431,  33  L.  J.  Ex.  92. 

AMERICAN  NOTES. 

HeydofCs  Case  is  cited  in  Endlich  on  Interpretation  of  Statutes,  p.  35,  and 
fortified  by  reference  to  Maus  v.  Logansport,  {fc,  R.  Co  ,27  Illinois,  77  ;  Pco- 
ple  V.  Greevy  43  ibid.  213  ;  Woods  v.  Mainsy  1  Greene  (Iowa),  275 ;  Cumber^ 
land  County  v.  Boyd,  113  Penn.  St.  52  ;  Sibley  v.  Smith,  2  Michigan,  486  ; 
Winslow  V.  Kimball,  25  Maine,  493 ;  Berry  v.  Clary,  77  ibid.  482  ;  Alexander 
V.  Worthington,  5  Maryland,  471 ;  Tonnele  v.  Hall,  4  New  York,  140 ;  Ruggles 
V.  Illinois,  108  United  States,  526;  Crawford oille,  Src.  Co.  v.  Fletcher,  101 
Indiana,  97;  Keith  v.  Quinney,  1  Oregon,  361;  Orndoff  v.  Turman,  2  Leigh 
(Virginia),  200;  21  Am.  Dec.  608;  Preston  v.  Drew,  33  Maine,  558  ;  5i  Am. 
Dec.  639  ;  Parain  v.  Wimberg,  130  Indiana,  561 ;  30  Am.  St.  Rep.  254. 

But  these  cases  also  hold  that  if  the  language  is  plain  and  unmistakable 
there  is  no  room  for  interpretation,  and  the  directions  of  the  statute,  if  con- 
stitutional, must  be  effectuated.  Welch  v.  Wadsworth,  30  Connecticut,  149 ; 
79  Am.  Dec.  2  )6 ;  Tynan  v.  Walker,  35  California,  634,  95  Am.  Dec.  152 ; 
Bloxham  v.  Consumer's  E.  L.  Co.,  36  Florida,  519;  29  Lawyers'  Rep.  An- 
notated, 507  ;  Sheltenbergsr  v.  Ransom,  31  Nebraska,  61  ;  28  Lawyers'  Rep. 
Annotated,  564. 

"  What  is  within  the  intention  of  the  makers  of  a  statute  is  within  the 
statute,  though  not  within  the  letter;  and  that  which  is  within  the  letter  of  a 
statute,  but  not  within  the  intention  of  the  makers,  is  not  within  the  statute, 
it  being  an  acknowledged  rule  in  the  construction  of  statutes  that  the  inten- 
tion of  the  makers  ought  to  be  regarded."  State  v.  Boyd,  2  Gill  &  Johnson 
(Maryland),  374,  cited  in  Marjor  v.  Root,  8  Maryland,  95 ;  63  Am.  Dec.  692 ; 
People  V.  Utica  Ins.  Co.,  15  Johnson,  853;  8  Am.  Dec.  243;  Rutledge  v.  Cra^o- 
ford,  91  California,  526 ;  25  Am.  St.  Rep.  212;  Tracy  v.  Troy,  frc.  R.  Co.,  38 
New  York,  433 ;  98  Am.  Dec.  54. 

A  statute  may  be  extended  or  restrained  by  an  equitable  construction, 
and  a  case  out  of  the  mischief  intended  to  be  remedied  by  a  statute  may  be 
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construed  to  be  out  of  the  purview,  though  it  be  within  the  words  of  the 
statute.    Blakeney  v.  Blakeuetfy  6  Porter  (Alabama),  109  ;  30  Am.  Dec.  574. 

In  New  Eng.  Car  Spring  Co,  v.  Baltimore,  ffc.  B.  Co,,  11  Maryland,  81 ;  69 
Am.  Dec.  181,  coal-cars  were  held  not  to  be  **  machines,  erected  constructed, 
or  repaired  within  the  city  of  Baltimore,*'  within  a  mechanic's  lien  law,  the 
Court  construing  the  law  to  apply  only  to  fixed  and  stationary  machinery, 
and  not  to  movable  machinery  on  which  the  mechanic  has  at  common  law  a 
lien  for  construction  or  repairs,  observing  :  "  There  is  no  sound  reason  for 
imputing  to  the  legislature  the  intention  of  extending  the  operation  of  the 
lien  law  to  cases  which  were  not  within  the  mischief  sought  to  be  remedied." 

»*  The  meaning  of  the  Legislature  may  be  extended  beyond  the  precise 
words  used  in  the  law,  or  from  the  reason  or  motive  upon  which  the  Legislature 
proceeded,  from  the  end  in  view,  or  the  purpose  which  was  designed."  United 
States  V.  Freeman^  3  Howard  (U.  S.  Sup.  Ct.),  557;  Holmes  v.  PariSj  75 
Maine,  559;  Bennett  v.  Am.  Ex.  Co.,  83  Maine,  236 ;  23  Am.  St.  Rep.  774,  the 
last  holding  that  a  statute  imposing  a  penalty  upon  any  person  killing, 
destroying,  or  having  in  his  possession,  between  the  first  days  of  October  and 
January,  more  than  one  moose,  two  caribou,  or  three  deer,  does  not  prohibit 
common  carriers  from  having  more  than  three  deer  in  their  possession  be- 
tween said  days  for  the  purposes  of  transportation.  And  so  it  was  held  "  that 
a  common  carrier,  having  in  his  passession  for  transportation  short  lobsters 
packed  in  barrels,  was  not  liable  to  the  penalty  denounced  against  persons 
who  should  catch,  buy,  or  sell,  or  expose  for  sale,  or  possess  for  any  purposes," 
such  lobsters  between  certain  days.  The  Court  said  the  carrier  was  not  bound 
to  break  open  and  examine  packages  intrusted  to  him  for  carriage :  '*  A  law 
requiring  such  strictness  of  examination  would  be  an  interference  with  the 
rights  of  shippers  that  would  not  be  tolerated."  The  Court  cited  the  Nilro^ 
Glycerine  Case,  15  Wallace  (U.  S.  Sup.  Ct.),  524,  holding  a  carrier  not  liable 
for  injury  by  explosives  in  transportation ;  also  State  v.  Goss,  59  Vermont, 
266,  where  an  agent  of  an  express  company  was  held  not  liable  as  a  seller  of 
intoxicating  liquors  because  he  received,  delivered,  and  took  pay  for  them. 

Frequent  application  of  this  principle  is  made  in  construing  statutes  con- 
cerning election  ballots.  For  example,  a  statute  enacts  that  when  a  ballot 
bears  on  the  outside  any  impression,  device,  color,  or  thing,  or  is  folded  in  a 
distinguishing  manner,  it  must  be  rejected.  This  does  not  relate  to  mere  acci- 
dental impressions,  such  as  the  offset  of  the  fresh  ink  from  the  type  from 
another  ballot,  or  a  piece  of  sealing-wax,  or  a  stain.  Rutledge  v.  Craw/ord, 
supra,  and  cases  cited  in  note,  25  Am.  St.  Rep.  218. 

To  effect  the  evident  purpose  of  a  statute  it  may  be  held  retroactive, 
although  it  does  not  so  in  terms  direct.  Connecticut  M.  L.  Ins,  Co.  v.  Talbot, 
113  Indiana,  873;  3  Am.  St.  Rep.  655;  People  v.  Spicer,  99  New  York,  225; 
Larkin  v.  Saffarans,  15  Federal  Reporter,  147 ;  Excelsior  M.  Co.  v.  Keyser, 
62  Mississippi,  155 ;  Baldicin  v.  City  of  Newarky  38  New  Jersey  Law,  158. 

The  principles  of  construction  in  question  are  applied  in  this  country  to 
constitutional  provisions.  For  example,  although  the  constitutions  of  the 
government  and  the  States  provide  that  no  peinson  shall  be  compelled  in  a 
criminal  case  to  be  a  witness  against  himself,  yet  he  is  not  so  exempt  if  a 
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statute  provides  in  a  particular  case  that  any  person  giving  evidence  against 
others  therein  shall  be  exempt  from  all  prosecution  and  punishment  for  the 
offence  in  regard  to  which  he  testifies.  Ex  parte  Cohen,  104  California,  524 ; 
43  Am.  St.  Rep.  127  ;  Counselman  v.  Hitchcock,  142  United  States,  647 ;  In  re 
Chapman,  166  ibid.  661. 

The  most  remarkable  instance  of  statutory  construction  in  this  country  is 
that  by  which  a  murderer  is  allowed  to  inherit  the  estate  of  his  victim  under 
the  statutes  of  distribution  and  descent.  That  the  murderer  may  thus  take 
is  held  in  Shellenhergerv.  Ransom,  41  Nebraska,  631 ;  25  Lawyers'  Rep.  Anno- 
tated, 564 ;  Owens  v.  Owens,  100  North  Carolina,  240 ;  Deem  v.  Milliken,  28 
Ohio  Law  Journal,  357 ;  Carpenter*s  Appeal,  170  Penn.  State,  143 ;  29  Law- 
yers' Rep.  Annotated,  145  ;  50  Am.  St.  Rep.  765.  The  contrary  was  held 
in  Riggs  v.  Palmer,  115  New  York,  .506 ;  12  Am.  St.  Rep.  819  ;  5  Lawyers' 
Rep.  Annotated,  340,  and  substantially  in  Insurance  Co,  v.  Armstrong,  117 
United  States,  591. 
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